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PREFATORY  NOTE 

There  wDl  be  found  at  the  end  of  Vol.  11.  of  this  Series 
a  very  exhaustive  Index  of  the  leading  head  words  used 
throughout  the  Digest.  It  is  thought  that  this  method  is 
more  complete  and  easier  for  purposes  of  reference  than 
cross  references  scattered  throughout  the  body  of  the  work. 
In  the  Index  in  question  the  subject-words  are  printed  in 
bold  type.  I  wish  also  to  express  our  thanks  to  Mr.  Renton 
of  the  Advocates'  Library  for  the  care  and  thoroughness  with 
which  he  has  verified  the  references. 

J.    C    b.    b. 
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Agent's  Liability,  6, 10, 11. 

Application  fob  Faotob.  1. 

Abbbstments,  2-4. 

Chabqe,  5,  6. 

Debts  Recovebt  Action,  6-9,  26,  29,  32. 

Decbee,  6-10. 

Diligence,  2-4,  11,  12,  21-23. 

Sjection,  13,  14. 

Impbisonment,  15. 

intebdict,  16-20. 

Poinding,  21-23. 

Fbosbcution,  24. 

Sale  of  Pledge,  25. 

Sequestbation,  27-39. 

1.  Appointment  of  •Manager  on  Fann 
doling  Absence  of  Tenant— Landlord  and 
Tenant. — Where  a  landlord  has  reasonable 
grounds  for  believing  that  his  tenant  has 
deserted  his  farm  he  may  petition  the  Sheriff 
for  the  appointment  of  an  interim  manager. 
An  action  at  the  instance  of  a  tenant  who 
had  disappeared  and  returned,  and  during 
whose  absence  a  manager  had  been  appointed, 
held  irrelevant  to  reduce  the  Sheriff's  decree 
of  appointment  and  discharge  where  he  made 
no  claim  of  damages. 

Question  as  to  the  analogy  between  this 
procedure  and  wrongful  use  of  interdict. 
Gibwn  V.  Clarky  1895,  23  R.  294 ;  33  S.  L.  R. 
174 ;  3  a  L.  T.  197. 

2.  AzieBtment — Sequestration. — Per  IxL 
Kincaimey — There  may  no  doubt  be  an  action 
for  wrongful  arrestment  or  wrongful  seques- 
tration; but  noty  I  think,  where  the  pro- 
cedure is  regular,  the  debt  due,  and  the  value 
of  the  arrested  effects  not  excessive.  The 
mere  fact  that  there  has  been  no  previous 
demand  for  payment  has  never  been  held  to 
be  a  sufficient  ground  for  such  an  action. 
PoUack  V.  Goodwin's  IVs.,  1898,  25  R.  1051 ; 
35  S.  L.  R.  821 ;  6  S.  L.  T.  72. 


3.  Arrestments  —  Malice  and  Want  of 
Probable  Canse. — Opinions  that  arrestments 
against  an  executor's  private  funds  for  pay- 
ment of  an  executry  debt,  being  unwar- 
ranted, will  found  an  action  for  damages 
without  proof  of  malice  or  want  of  pro- 
bable cause.  Wilson  v.  Machie,  1875,  3  R.  18  ; 
13  S.  L.  R.  8. 

4.  Arrestment— Attachment  of  Property 
not  belonging  to  Debtor.  —A.,  using  arrest- 
ments against  the  goods,  &c.,  of  B.,  attached 
in  the  hands  of  0.  furniture  which  was  the 
property  of  D.  The  furniture  had  once  be- 
longed to  B.,  but,  prior  to  the  date  of  the 
arrestment,  he  had  sold  it  to  D.  0.  refused 
to  deliver  it  to  D.  in  face  of  the  arrest- 
ment. Held  that  D.  had  no  action  against 
A.  for  wrongful  use  of  arrestments.  Per 
Ld.  Kincaimey — Pursuer  cannot  have  a  re- 
medy by  an  action  of  damages  for  wrong- 
ful arrestment,  where  the  arrestment  was 
perfectly  regular,  and  his  property  was  not 
arrested.  Massarella  v.  Murray^  1897  (O.  H.), 
5  S.  L.  T.  68. 

6.  Charge— Wrong  Indaci»— Application 
for  Oessio— Liability  of  Agent— Malice- 
Probable  Cause. — A  law-agent  whose  client 
had  obtained  a  decree  charged  the  debtor  on 
a  six  instead  of  fifteen  days'  inducira,  and  on 
expiry  of  the  charge  without  payment  applied 
for  cessio  of  the  debtor's  estates  on  the 
ground  that  he  had  become  notour  bankrupt. 
Held  that  there  had  been  a  wrongous  use  of 
diligence  for  which  both  agent  and  client 
were  liable,  and  that  malice  or  want  of  prob- 
able cause  need  not  be  proved.  Form  of 
issue,  Smiik  <k  Co.  v.  Taylor y  <fcc.,  1882,  10  R. 
291 ;  20  S.  L.  R.  216  {J,  db  W.  Kinnes  v.  Adam 
d:  Sons,  1882,  9  R.  698 ;  19  S.  L.  R.  478  dis- 
tinguished), 

6.  Charge— Debts  Recovery— Decree  for 
Full  Amount  after  Payment  to  Account.— 
A  creditor  sued  his  debtor  in  the  Small  Debt 
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Court.  The  debtor  made  a  pa3anent  to  account. 
The  creditor  took  decree  in  absence  for  the  full 
amount,  and  charged  upon  the  decree  under 
pain  of  poinding  and  sale. 

In  an  action  by  the  debtor  against  the 
creditor  for  damages,  the  L.  O.  refused  an 
issue  whether  the  decree  had  been  wrongfully 
obtained  (as  excluded  by  sec.  30  of  the  Small 
Debt  Act,  1837),  and  approved  of  an  issue 
whether  the  charge  had  been  wrongfully 
given.  Jackson  v.  LiUie  and  RiLssellj  1902 
(0.  H.),  10  S.  L.  T.  448.  Of.  Reid  v.  Oow 
ds  Sons,  1903  (O.  H.),  10  S.  L.  T.  606.  Gray 
V.  Smart,  1892,  19  R.  692 ;  29  S.  L.  R.  589. 

7.  Debts  Beco very  — Taking  Decree  in 
Absence  for  Debt  after  Payment— Debts 
Recovery  Act»  1867,  sec.  17. —Where  a 
pursuer  averred  that  the  defender  had  taken 
decree  in  absence  against  him  in  the  Small 
Debt  Court  after  the  debt  in  respect  of  which 
the  decree  ran  had  been  paid, — held  by  Ld. 
Kincairney  that  the  action  was  excluded  by 
sec.  17  of  the  Debts  Recovery  Act,  1867.  On 
a  reclaiming  note  the  question  was  debated 
but  not  decided.  Pollock  v.  Goodwin's  Tr«., 
1898,  25  R.  1051 ;  35  S.  L.  R.  821  ;  6  S.  L.  T. 
72.  For  a  form  of  issue  see  Rhind  v.  Kemp  d: 
Coy,,  1893, 21  R.  275 ;  31  S.  L.  R.  223 ;  1 S.  L.  T. 
367. 

8.  Debts  Recovery— Decree  in  Absence 
in  Breach  of  an  Agreement— BSalice- 
Damages  — "Black  List."— Where  decree 
has  been  taken  in  absence  by  the  pursuer  of 
an  action  in  the  Debts  Recovery  Court  in 
breach  of  an  agreement  to  stay  procedure,  he 
is  liable  in  damages.  Malice  need  not  be  put 
in  issue.  The  damage  condescended  on  was 
publication  in  the  **  Black  List.''  Gibson  <!•  Coy. 
V.  Anderson  d;  Coy.,  1896  (0.  H.),  34  S.  L.  R.  631 ; 
4  S.  L.  T.  48. 

9.  Debts  Recovery  Decree— Irregularity 
—Debts  Becovery  Act,  1867,  sec.  17.— It 
is  incompetent  to  review  a  decree  pronounced 
in  terms  of  the  Debts  Recovery  Act,  1867, 
except  as  provided  for  by  that  Act.  Accord- 
ingly, a  claim  for  damages  founded  on  irregu- 
larities in  a  decree  upon  which  diligence  had 
been  regularly  done,  held  incompetent.  Afoc- 
lean  v.  Mackenzie,  1896  (O.  H.),  3  S.  L.  T.  142. 

10.  Decree  Wrongly  Taken— Liability  of 
Agent  —  BSalice.  —  An  action  concluded  for 
a  decree  for  expenses  in  the  event  of  the 
defenders  appearing  and  opposing.  One  of 
the  defenders  called  entered  appearance  but 
lodged  no  defences.    The  pursuer's  law-agent 


took  decree  against  him  for  expenses  and 
gave  a  charge  for  payment.  Held  that  the 
agent  had  abused  the  process,  and  was  liable 
in  damages  although  he  had  been  guilty  of  no 
malice.  MacBobbieY.  M'Lellan's  Trs.,  1891,  18 
H.  470 ;  28  S.  L.  R.  322. 

11.  Diligence- Wrongftd  Use  of— Agent. 

— ^Where  an  agent  was  alleged  to  have  made  a 
wrongful  use  of  his  client's  process  an  issue 
in  these  terms  was  allowed : 

"  Whether  in  the  Sheriflf  Court  at  Glasgow 
the  defenders  on  or  about  having  ob- 
tained decree  against  [the  pursuer]  for  pay- 
ment of  £ did,  on  or  about ,  wrong- 
fully charge  him  or  cause  him  to  be  charged 
on  the  said  decree  ...  to  his  loss,  injury  and 
damage  ?  '*  MacRcbbie  v.  M^Lellan's  Trs,,  1891 , 
18  «.  470;  28S.  L.  R.  322. 

12.  Diligence— Undertaking  not  to  Pro- 
ceed with.  —  Forms  of  issues  to  try  the 
question  whether  a  creditor  had  executed 
arrestments  in  breach  of  an  undertaking  not 
to  proceed.  Sturrock  v.  IVelsh  db  Forbes^  1890, 
18  R.  109  ;  28  S.  L.  R.  108.  But  held  that 
the  undertaking  could  be  proved  only  by  writ 
or  oath.  Reid  v.  Gow  d;  Sons,  1903  (O.  H.),  10 
S.  L.  T.  606. 

13.  Ejection  —  Title  to  Possess— Rele- 
vancy.— A  pursuer  in  an  action  of  damages 
for  ejection  without  a  warrant  must  set  forth 
his  title  to  possess. 

Opinions  that  a  proprietor  of  heritage  may 
without  judicial  warrant  eject  persons  in 
possession  who  have  no  title  to  possess,  ^fac- 
donald,  dsc,  v.  Watson,  1883,  10  R.  1079;  20 
S.  L.  R.  727 ;  Macdonald  v.  Duchess  of  Leeds, 
1860,  22  D.  1076  followed. 

14.  Section  —  Order  for  Delivery  of 
Premises  at  Instance  of  Trustee  on 
Bankmpt  Estate— Warrant  of  lyectment 
without  Intimation. — Held  that  a  warrant 
of  ejectment  following  upon  an  order  pro- 
nounced in  the  Sheriff  Court  in  a  petition  at 
the  instance  of  the  trustee  on  a  bankrupt 
estate,  ordaining  delivery  of  certain  premises, 
&c.,  which  were  in  the  occupation  of  the  de- 
fender, was  illegal,  in  respect  there  had  been 
no  intimation  of  the  application  to,  nor  ser- 
vice of  it  upon,  the  defender,  and  nominal 
damages  found  due  therefor.  Fairbaim  v. 
Miller  (Cockbum's  Tnutee),  1878,  15  S.  L.  R. 
705. 

15.  Imprisonment— Warrant— Notice  of 
Petition  for  Agent. — A  warrant  to  imprison 
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Cor  a  civil  debt  (here  alimentary  in  its  nature) 
was  granted  by  a  Sheriff  de  piano  on  a  peti- 
tion which  had  not  been  intimated  to  the 
debtor.  Held  that  the  proceedings  were 
illegal,  and  that  a  law-agent  who  set  them 
in  motion  was  liable  in  damages  to  the 
debtor.  Cook  v.  Wallace  d:  Wilwn,  1889,  16 
R  565  ;  26  S.  L.  R.  428. 

16.  Inteidict— BeAifled,  but  in  Good 
Faith. — A  neighbouring  proprietor  apphed 
for  interdict  after  a  mutual  gable  had  been 
partly  erected  on  his  ground  without  his 
consent,  and  the  interdict  was  refused  as 
coming  too  late.  The  builder  of  the  gable, 
whose  operations  were  in  another  action  held 
to  have  been  illegal,  claimed  damages  lor 
wrongous  interdict.  Held  that  he  had  no 
claim.  Jack  v.  Begg;  Begg  v.  Jack^  1875, 
3R35;  13S.  L.  R.  17. 

17.  Inteidict — Caution  —  Gaution  not 
Pound. — ^Interdict  ''on  caution"  does  not 
fetter  the  respondent  until  caution  has  been 
found.  So,  where  interdict  had  been  granted 
^  on  caution,"  and  caution  was  never  found, 
— hdd  that  an  action  by  the  respondent  for 
damages  for  wrongful  use  of  interdict  was 
irrelevant.  IVUton  v.  GUchrid,  1900,  2  F. 
391 ;  37  S.  L.  B.  300;  7  S.  L.  T.  322. 

18.  Interdict. — The  liquidator  of  a  com- 
pany ^vertised  for  sale  266  articles  of  the 
company's  property,  as  per  catalogue.  The 
day  before  the  sale  Orr,  who  had  previously 
acquired  9  of  the  articles  advertised,  inter- 
dicted the  sale.  Held  that  these  facts  in- 
volved a  relevant  claim  for  damages  by  the 
tiquidator,  and  proof  allowed.  Fife  v.  Orr, 
1895,  23  R.  8;  33  S.  L.  R.  1 ;  3  S.  L.  T.  114. 

19.  Interdict— Malice— Police  Commifl- 
sionera.  —  Police  Commissioners  issued  an 
order  which  was  ultra  vires,  and  interdicted 
a  man  from  carrying  on  building  operations 
in  breach  of  it.  Held  that  an  action  for 
damages  for  wrongful  use  of  interdict  lay 
against  the  Police  Commissioners,  and  that 
it  was  not  necessary  to  aver  malice.  Kennedy 
V.  Fori-lVilliam  P.  C,  1877,  5  R.  302;  15 
S.  li.  R.  191. 

20.  Interdict— Railway  Company.— A 
railway  company  was  interdicted  in  the 
Sheriff  Court  from  proceeding  with  certain 
works,  on  the  ground  that  they  had  exceeded 
their  statutory  powers.  On  appeal  the  inter- 
dict was  recalled.  Held  that  the  company 
had  a  claim  for  damages  for  wrongful  inter- 


dict. Glasgow  City  db  District  Bailtoay  Coy.  v. 
Glasgow  Coal  Exchange  Coy.,  1885,  12  R.  1287; 
22  S.  L.  R.  903. 

21.  Poindiog-Cheqne— Duty  to  Counter- 
mand Poinding. — ^Where  a  creditor,  holding 
a  decree,  has  instructed  a  poinding  and  re- 
ceives a  cheque  in  pa3anent,  and  has  ascer- 
tained that  there  are  funds  in  bank  available 
to  meet  the  cheque,  and  does  not  at  once 
countermand  the  poinding,  he  is  liable  in 
damages.  Macdougall  v.  M^Naby  1893  (O.  H.), 
1  S.  L.  T.  188. 

22.  Poindiog- Illegal  Execntion  — Lia- 
bility of  Creditor. — An  appraisement  made 
without  regard  to  the  value  of  the  articles 
poinded  is  illegal  and  oppressive.  A  poinding 
creditor  who  had  obtained  the  articles  poinded 
at  the  appraised  value,  and  who,  before  he 
sold  them,  had  been  warned  by  the  debtor  of 
the  illegality  of  the  proceedings,  was  found 
liable  in  damages  along  with  the  Sheriff 
Officer.  Opinion  (per  Lord  Craighill)  that 
appraisers  in  poindings  must  be  put  on  oath. 
Is  the  employer  of  a  Sheriff  Officer  liable  in 
damages  for  his  illegal  actsP  Le  Coute  v. 
Douglas  db  Richardson,  1880,  8  R.  175;  18 
S.  L.  R.  163. 

23.  Poindiog  of  the  Qronnd— Moveables 
belonging  to  Third  Party  attached— Lia- 
bility of  Creditor. — A  creditor  who,  per 
incuriam,  includes  in  a  poinding  of  the 
ground  moveables  belonging  to  a  third  party 
is  not  liable  in  damages  to  the  owner.  Nelmes 
«fc  Coy.  V.  GUlieif,  1883, 10  R.  890;  20  S.  L.  R. 
596. 

24.  Public  Prosecutor— Malicions  Prose- 
cution—Fair Case  for  TriaL— A  conviction 
of  selling  spirits  without  a  certificate  was 
suspended  by  the  Justiciary  Court  on  the 
ground  that  the  Justices  had  proceeded  on 
a  wrong  view  of  the  law.  The  suspender 
thereafter  raised  an  action  for  damages  against 
the  procurator-fiscal  on  the  ground  that  the 
complaint  was  malicious  and  without  probable 
cause.  HeUl  that  the  facts  in  the  pursuer's 
statement  showed  that  the  case  was  a  fair  one 
for  trial,  and  defender  assoilzied.  Craig  v. 
Peebles,  1876,  3  R  441  ;  13  S.  L.  R.  287. 

25.  Sale  of  Pledge.— A  tenant  of  grazings 
agreed  with  his  landlord  to  maintain  upon  the 
land  stock  adequate  to  furnish  security  for 
the  rent,  for  which  he  at  the  same  time 
granted  a  bill.  The  bill  having  been  dis- 
honoured the  landlord  obtained  a  Sheriff's 
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warrant,  the  tenant  not  opposing,  and  sold 
stock.  In  an  action  for  damages  raised  by 
the  tenant  against  the  landlord  for  abuse  of 
process,  he  averred  (1)  that  the  warrant  to 
sell  his  (the  tenant's)  stock  while  it  remained 
in  his  possession  was  illegal ;  (2)  that  stock 
had  been  sold  in  excess  of  what  was  necessary 
to  pay  the  rent ;  (3)  an  agreement  to  accept 
a  composition  payment  and  drop  the  sale. 
The  Court  (Ld.  Rutherfurd  Clark  dissenting) 
dumissed  the  action  as  irrelevant.  Kennedy  v. 
Creyk,  1887,  15  R  118 ;  26  S.  L.  R  105. 

26.  Small  Debt  Decree  — Finality  — Ir- 
regularities of  Procedure— Notice  of  Sale. 

— Held  that  an  action  for  damages,  founded 
on  (I)  Irregularities  of  service  of  a  small  debt 
summons  of  sequestration  for  rent,  and  of  a 
relative  inventory  and  appraisement ;  and 
(2)  Want  of  due  notice  of  a  sale  following 
upon  a  warrant  in  the  decree  in  the  action, 
was,  as  regards  (1),  incompetent  in  respect 
that  sec.  30  of  the  Small  Debt  Act,  1837, 
excludes  every  form  of  review ;  but  as  regards 
(2),  was  competent  and,  on  the  averments, 
relevant.  Gray  v.  Smart,  1892,  19  R  692; 
29  S.  L.  R  589. 

27.  Sequestration  —  Wrongftil  Applica- 
tion —  Malice  —  Probable  Cause.  —  In  an 
action  for  damages  for  wrongful  sequestra- 
tion, it  is  necessary  to  aver  malice  and  want 
of  probable  cause.  J,  db  W,  Kinnes  v.  Adam 
db  Sons,  1882,  9  R  698  ;  19  S.  L.  R  478. 

28.  Sequestration— No  Debt  due— Malice 
and  Want  of  Probable  Cause.— Where  a 
pursuer  claimed  damages  on  the  ground  that 
the  debt  for  which  he  had  been  sequestrated 
had  been  settled,  and  that  the  alleged  notour 
bankruptcy  proceeded  upon  a  fabricated  war- 
rant which  had  been  reduced, — held  that 
malice  and  want  of  probable  cause  did  not 
require  to  be  put  in  issue.  Beaumont  v. 
JV'aUon  d:  Coy.,  1895  (O.H.),  2  S.  L.  T.  454. 

29.  Sequestration  for  Bent— Bent  con- 
signed with  Sheriif  Clerk  — Small  Debt 
Act,  1837,  sec.  6. — A  tenant,  in  the  belief 
that  she  had  a  claim  against  her  landlord 
which,  when  it  was  constituted,  would  form 
a  good  8et-o£f  against  her  rent,  consigned  her 
Whitsunday  rent  (£8,  10s.)  with  the  Sheriff 
Clerk.  The  consignation  was  not  made  in 
terms  of  the  Small  Debt  Act,  1837,  sec.  5— 
i.e.  after  sequestration — nor  did  it  include 
£2  to  cover  expenses  as  provided  by  the 
section.  The  landlord  having  thereafter  used 
sequestration  and  caused  the  tenant's  furni- 


ture to  be  sequestrated  and  inventoried,  held 
that  his  proceedings  were  lawful  and  not  an 
abuse  of  process.  Alexander  v.  CampbeWs 
Tre.,  1903,  5  F.  634;  40  S.  L.  R  453;  10 
S.  L.  T.  736. 

30.  Wrongful  Sequestration  for  Bent — 
Counterclaim  by  Tenant— Fluris  Petitio. 
— A  landlord  who  raises  an  action  of  seques- 
tration for  the  rent  stipulated  in  his  lease  is 
not  liable  in  damages  merely  because  the 
tenant  has  a  defence  or  a  counterclaim  which 
proves  in  whole  or  in  part  to  be  well-founded. 
A  landlord  has  as  much  right  to  recover  a 
past-due  rent  by  a  summons  of  sequestration 
as  by  a  petitory  action,  and  he  is  not  liable  in 
damages  for  a  pluris  petitio  in  the  one  case 
more  than  in  the  other.  Craig  v.  Harhnes*^ 
1894  (O.  H.),  2  S.L.T.  308. 

31.  Sequestration  for  Bent— Summons  of 
Sequestration  and  Sale.— A  landlord  seques- 
trated his  tenant  for  rent,  on  a  warrant  con- 
tained in  a  summons  of  sequestration  and  sale 
in  the  Small  Debt  Court.  He  had  made  no 
previous  demand  for  payment.  Held  by  Ld. 
Kincaimey  that  no  action  lay  for  abuse  of 
process;  question  raised  but  not  decided  in 
the  Inner  House.  Pollock  v.  GoodwirCe  7V«., 
1898,  25  R  1051 ;  35  S.  L.  R.  821 ;  6  S.  L.  T.  72. 

32.  Sequestration  for  Bent  —  Breakinir 
open  Lockfast  Places— Oeneral  Warrant— 
Debts  Becoveiy  Act,  1867,  sec.  17— Beview 
—Finality.— The  Debts  Recovery  Act,  1867, 
sec.  17,  forbids  review  of  proceedings  under 
the  Act  except  as  therein  provided.  A  land- 
lord sequestrated  his  tenant  for  rent  under 
the  Act,  and  obtained  a  general  warrant  to 
inventory,  sequestrate,  and,  if  need  be,  secure 
the  goods.  He  broke  open  lockfast  places. 
Action  at  the  instance  of  the  tenant  for 
damages  for  this  wrongful  breaking  open  of 
lockfast  places  dismissed.  The  act  challenged 
was  one  for  which  a  warrant  could  have  easily 
been  obtained.  It  was  a  defect  in  procedure 
which  could  not  be  competently  reviewed  in 
the  present  action.  Scott  v.  Young,  1897 
(O.  H.),  4  S.  L.  T.  324. 

33.  Sequestration  for  Bent— Procedure — 
Sheriff  Officer— Visiting  Ground  for  Pur- 
pose of  preparing  Inventoiy. -Warrant 
having  been  granted  to  inventory  the  stock 
on  a  farm,  the  Sheriff  Officer  per  incuriam 
inventoried  the  crop  instead  of  the  stock. 
On  the  mistake  being  discovered  the  inven- 
tory was  withdrawn,  and  an  inventory  of  the 
stock  was  prepared  by  the  same  officer  on 
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information  supplied  by  the  tenant  but  with- 
ont  revisiting  the  farm.  The  Court  repelled 
an  objection  to  the  validity  of  the  inventory. 
Tatflor  V.  Macknight,  <fcc.,  1882,  9  R  857 ; 
19  a  L.  R  620. 


3i.  Sequestration  for  Bent— Bemoval  of 
Snluects— Warrant  to  Bestore.— Sheriffs 
should  grant  warrants  to  bring  back  furniture 
removed  by  a  tenant,  only  on  very  special 
cause  shown.  Jchndon  v.  Youngy  1890  (J.),  18 
R  6 ;  28  S.  L.  R  30  (wai-rant  held  wrongly 
granted  without  notice,  there  being  no 
sospiciouB    circumstances).      Gran   v.    Weir, 

1891,  19   R  25;    29  S.  L.   R   58   (warrant 
held  wrongly  granted).    M^Laughlan  v.  Reillyy 

1892,  20  R  41 ;  30  S.  L.  R  81  (warrant  held 
justified  without  notice). 

35.  Sequestration  for  Bent— Warrant  to 
caiT7  back  Furniture  removed  by  Tenant 

—  (Competency  of  Action  of 
, — Where  a  wrong  in  respect  of 
which  damages  are  claimed  is  merely  a  step 
— ^prior  to  decree — in  a  process  which  is  al- 
lowed to  proceed  to  a  final  judgment  which 
is  adverse  to  the  party  complaining  of  the 
wrong  and  is  not  subject  to  review  or  reduc- 
tion, there  can  be  no  claim  for  damages  in 
respect  of  such  wrong.  Mctckenzie  v.  Paul, 
1896  (O.  H.),  3  S.  L.  T.  71. 

36.  Sequestration  for  Bent— Security- 
Warrant  to  carry  back  Furniture  removed 
1^  Tenant  —  Summons  of  Sequestration 
subsequently  dismissed.- An  action  of  dam- 
ages for  the  wrongous  use  of  a  warrant  to 
carry  back  furniture  held  competent  in  re- 
spect that  the  question  raised  in  regard  to 
the  use  of  the  warrant  did  not  involve  con- 
sideration of  the  final  decree.  M^Domtld  v. 
Grant,  1903  (O.  H.),  1 1  S.  L.  T.  575. 

37.  Sequestration  for  Bent  — Warrant 
to  carry  back  Furniture— Intimation  to 
Tenant. — Where  a  minute  for  a  warrant  to 
carry  back  furniture  removed  by  a  tenant  has 
been  intimated  to  the  tenant  and  he  fails 
to  appear  and  the  warrant  is  granted,  the 
tenant  has  no  claim  for  damages  even  if  he 
avers  that  the  presenting  of  the  minute  was 
in  breach  of  an  agreement  by  the  landlord  to 
allow  the  rent  to  be  paid  by  instalments. 
Brown  v.  HalUy,  1895  (O.  H.),  3  S.  L.  T.  22. 

38.  Sequestration  for  Bent— Warrant  to 
teing  back  Furniture. — ^Warrant  to  carry 
fasck  to  a  house  furniture  of  a  tenant  removed 
therefrom  before  the  termination  of  a  lease  is 
granted  to  the  landlord  only  on  special  cause 


shown.  A  landlord  obtaining  such  warrant 
without  good  cause  held  liable  in  damages. 
Gray  v.  Weir,  1891,  19  R  25 ;  29  S.  L.  R  58. 

39.  Sequestration  for  Bent  — Effects  of 
Sub-Tenant  Sequestrated.  —  Persons  who 
had  sub-rented  two  rooms  from  a  tenant, 
bound  under  his  lease  not  to  sub-let  with- 
out the  landlord's  written  consent,  brought 
an  action  against  the  landlord  for  wrongfully 
inventorying  their  effects  under  sequestra- 
tion proceedings  taken  against  the  principal 
tenant.  They  averred  that  all  the  effects  in- 
ventoried belonged  to  them,  and  that  the 
landlord's  agent  had  before  their  entry  given 
an  assurance  that  they  would  not  be  liable  for 
the  rent  of  the  tenant.  Held  that  the  action 
was  irrelevant,  the  landlord  being  within  his 
rights  unless  his  consent  to  a  sub-let  had  been 
obtained,  and  that  the  averment  with  regard 
to  such  consent  was  much  too  vague  and  in- 
definite to  go  to  proof.  Lippe  v.  ColvUle,  1894, 
31  S.  L.  R  615 ;  1  S.  L.  T.  616. 
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1.  Advocate— Mandate  to  appear— Oy«f(»i 

V.  Turnbull,  1875,  13  S.  L.  R  69. 

2.  Advocate  —  Alleged  Misconduct  of 
Oase— Disregard  of  Client's  Instructions.— 
Held  that  no  action  lies  against  an  advocate 
for  loss  caused  by  his  alleged  misconduct  of  a 
case,  and  disregard  of  his  client's  instructions. 

BaU'helor  v.  Pattison  and  Mackersy,  1876,  3  R. 
914 ;  13  S.  L.  R  589. 

3.  Advocate— Legal  Assessor  of  Dean 
of  Guild  Oourt. — Counsel  who  pronounce 
judgments  in  inferior  courts  are  well  advised 
not  to  appear  in  support  of  them.  Edinburnh 
Assembly  Rooms  v.  Somerville^  1899,  1  F.  1091 ; 
36  S.  L.  R  866 ;  7  S.  L.  T.  86. 

4.  Advocate— Mandate  to  Settle.— Joint 
minutes  settling  cases  were  signed  by  counsel 
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for  the  parties.  One  of  the  counsel  moved 
the  L.  O.  to  interpone  authority.  The  oppos- 
ing party  appeared  in  person  and  objected  that 
the  minutes  had  been  signed  contrary  to  his 
instructions.  The  L.  O.  gave  him  time  to 
procure  the  services  of  other  counsel ;  and,  he 
having  failed  to  do  so,  interponed  authority. 
Ballach  v.  Kelly,  1900  (O.  H.),  8  S.  L.  T.  52. 
See  Duncan  v.  Salmondy  1874,  1  R.  329;  11 
S.  L.  R.  169. 

6.  Authority  of  Decisions  of  House  of 

Lords  in  "Rrig^iah  GSiSes. — Opinions  as  to 
the  authority  in  Scots  cases  of  decisions  of 
the  House  of  Lords  pronounced  in  English 
appeals.  Virtue  v.  Commissioners  of  Police  of 
Alloa,  1873, 1  R.  285  ;  11  S.  L.  R  140. 

6.  Contempt  of  Court— Summajy  Com- 
plaint.— Where  persons  in  court  are  guilty  of 
contempt  of  Court  the  presiding  judge  should 
deal  with  them  forthwith.  But  it  is  com- 
petent to  proceed  by  way  of  summary  com- 
plaint at  a  later  date.  Where,  for  example, 
a  person  cited  as  a  witness  wilfully  fails  to 
appear,  the  latter  is  the  proper  procedure. 
Petrie  v.  Angus,  1889  (J.),  17  R.  3 ;  27  S.  L.  R 
197.  Of.  Macleod  v.  Sptirs,  1884  (J.),  11  R  26  ; 
21  S.  L.  R  530. 

7.  Contempt  of  Court— Sequestration  of 
Estate. — In  contempt  of  an  order  of  Court 
a  lady  removed  her  niece  to  England.  The 
Court  sequestrated  her  estate  and  appointed  a 
judicial  factor.  Subsequently  she  appeared 
with  explanations,  and  submitted  herself  un- 
reservedly to  the  judgment  of  the  Court. 
The  Court  recalled  the  sequestration.  Edgar 
V.  FUher's  Trustees,  1893,  21  R  59,  1076 ;  31 
S.  L.  R.  76,  244,  862  ;  1  S.  L.  T.  301,  384. 

8.  Contempt  of  Court— Criticism  on  pend- 
ing Lawsuit. — A  newspaper  published  a  sum- 
mary of  a  record  which  had  been  closed  but 
which  did  not  contain  the  defender's  denial 
of  matter  added  at  adjustment.  The  defender 
wrote  to  the  paper  with  reference  to  the 
pursuer's  statements  that  they  were  a  "  tissue 
of  falsehoods."  Held  that  the  newspaper  was 
not  in  contempt  of  Court  in  publishing  this 
letter.  Macleod  v.  Leicis,  Jiistices,  1892,  20  R. 
218  ;  30  S.  L.  R  186. 

9.  Contempt  of  Court— Newspaper— Pub- 
lication.— It  is  improper  to  publish  any  aver- 
ment made  in  pleadings  before  the  record  is 
closed  or  the  facts  have  been  mentioned  in 
Court.  Graham  r.  Farquhar,  1893  (0.  H.),  1 
S.  L.  T.  63. 


10.  Contempt  of  Court  —  Newspaper 
Comments  —  Crime.  —  On  application  by  a 
prisoner  who  had  been  committed  on  a  charge 
of  forgery,  the  Court  ordered  a  newspaper  to 
stop  publishing  articles  relating  to  the  alleged 
forgeries.  Smith  v.  Ritchie  d:  Coy.,  1892  (J.), 
20  R  52 ;  30  S.  L.  R.  329, 

11.  Contempt  of  Court— Intimidation  of 
Witnesses. — Opinion  that  the  intimidation 
of  witnesses  is  contempt  of  Court.  Forked  y» 
Weir,  1897  (0.  H.),  6  S.  L.  T.  194. 

12.  Contempt  of  Court— Frocess-CaptioiL 
Warrant  —  Regularity  of  Procedure.  —  A 

document  in  manibus  curias  having  been  carried 
away  by  an  agent  regardless  of  the  judge's 
remonstrances,  held  that  a  process-caption 
was  a  proper  remedy  and  notice  of  its  issue 
unnecessary.  Watt  v.  Ligertwood,  1874,  L.  R., 
2  Sc.  App.  .361  ;  1  R  (H.  L.)  21. 

13.  Contempt  of  Court — ^Imprisonment.  — 
In  a  petition  for  the  custody  of  children  the 
respondent  refused,  as  ordained  by  the  Court, 
to  surrender  the  children.  The  petitioner 
moved  for  a  warrant  to  search  for  and  to 
recover  the  children,  but  craved  Court  not  to 
pronounce  sentence  of  imprisonment  upon 
respondent.  Held  that  unless  petitioner  vrith- 
drew  his  petition  the  respondent  must  be 
punished  for  contempt  of  Court.  Sentence  of 
imprisonment  pronounced.  Leys  v.  Leys,  1886, 
13  R  1223  ;  23  S.  L.  R  834. 

14.  Contempt  of  Court— Sheriff  Prevari- 
cation—Summary Punishment.  —Held  that  a 
Sheriff  had  power  to  punish  summarily  and 
without  a  complaint,  a  person  who  in  giving 
evidence  before  him  in  a  civil  cause  grossly 
prevaricated,  and  that  the  particular  acts  of 
prevarication  need  not  be  set  forth  in  the 
warrant  of  imprisonment.  Macleod  v.  SpeirSj 
1884  (J.),  11  R  26;  21  S.  L.  R  530. 

15.  Crime  —  Prosecution  of  Crime  in 
Counties. — It  is  for  the  Sheriff  and  Justices 
of  the  County,  subject  to  the  control  of  the 
Crown  otticers,  to  regulate  whether  certain 
cases  or  classes  of  cases  shall  be  tried  by  the 
Justices  or  by  the  Sheriff.  Dumfries  G.  C,  v. 
Phyn,  1895,  22  R  538;  32  S.  L,  R  438;  2 
S.  L.  T.  580. 

16.  Judge — Declinature. — Question:  Is  it 
competent  in  the  Justiciary  Court  for  parties 
to  waive  the  declinature  of  judges  P  Co^e- 
donian  Rly.  Coy,  v.  Ramsay,  1897  (J.),  2  A.  221 ; 
24  R  48 ;  34  S.  L.  R  526 ;  L.  S.  L.  T.  341. 
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17.  Judge— Declinature— Affinity.— Affi- 
nity held  a  good  ground  for  declinature  to 
exercifte  jurisdiction.  Moncreiff  v.  Moncreiff, 
1904,  6  F.  1021 ;  41  S.  L.  R.  860;  12  S.  L.  T. 
267. 

18.  Judge-DisQiialification— Interest.— 

^  The  general  rule  is  that  no  man  can  be 
a  judge  in  his  own  cause,  and  that  rule, 
within  certain  limits,  is  rigorously  applied. 
...  It  is  subject,  however,  to  qualifica- 
tions and  exceptions.  The  result  of  the 
authorities  may  be  stated  as  follows :  1.  As  a 
general  rule  a  pecuniary  interest,  if  direct  and 
individual,  will  disqualify,  however  small  it 
maybe ;  2.  An  interest,  though  not  pecuniary, 
may  also  disqualify,  but  the  interest  in  that 
case  must  be  substantial ;  3.  Where  the  in- 
terest which  is  said  to  disqualify  is  not 
pecuniary,  and  is  neither  substantial  nor 
calculated  to  cause  bias  in  the  mind  of  the 
judge,  it  will  be  disregarded,  especially  if 
to  disqualify  the  judge  would  be  productive 
of  grave  public  inconvenience."  (Per  Lord 
Honcreiff.)  Held  that  a  magistrate  who  was 
an  ex  officio  trustee  of  a  public  library  was  not 
disqualified  from  acting  as  judge  in  an  action 
at  the  instance  of  the  public  prosecutor 
against  a  person  who  was  accused  of  wil- 
fully causing  damage  to  the  furniture  of  the 
public  library.  Wildridge  v.  Andersoriy  1897 
(J.),  2  A.  399;  25  R.  27;  36  S.  L.  R.  125;  5 
&  L.  T.  206. 

19.  Judire—DisQuaMcation  — Interest- 
Interest  ez  officio. — The  sand  on  Mussel- 
burgh sea-shore  was  claimed  by  the  magis- 
trates as  being  property  of  the  town.  Their 
claim  formed  the  subject  of  a  litigation. 
While  it  was  going  on  a  complaint  of  unlaw- 
fully taking  sand  was  brought  before  one  of 
the  magistrates.  Held  that  he  was  not  dis- 
qualified by  interest  from  trying  the  cause. 
Daumie  v.  Fiikerrow  Harbour  Ttb,^  1903  (J.), 
5  F.  101 ;  40  S.  L.  R.  847 ;  11  S.  L.  T.  250. 

20.  Judge  —  Interest  —  Police  Magis- 
trate—PabHc  Health  Act,  1897.— Three 
members  of  the  Sanitary  Committee  of  a 
town  council  authorised  a  prosecution  of  an 
offence  against  the  Public  Health  Act,  1897, 
and  then  sat  on  the  bench  to  try  the  culprit. 
Hdi  that  this  was  legal  Roe  v.  Hamilton, 
1904  (J.),  6  F.  :  41  S.  L.  R  633;  12 
S.  L.  T.  134. 

21.  Judge — Interest  —  Justice  of  Peace 
— Tri<^p"««g  Ck>urt. — A  Justice  of  the  Peace 
was  trustee  on  a  sequestrated  estate  which 


included  a  public-house.  Held  that  he  was 
not  precluded  from  sitting  on  the  licensing 
bench  by  the  13th  section  of  the  Home  Drum- 
mond  Act,  1828.  Lundie  v.  Falkirk  Magis., 
1890,  18  R.  60 ;  28  S.  L.  R  72. 

22.  Judge— Interest— Magistrate— Pub- 
lic-House—Licensing  Oourt — ^Home  Dnun- 
mond  Act  (9  Geo.  IV.  cap.  56).— Held  that 
a  magistrate  who  is  proprietor  of  an  inn  in  a 
burgh  is  not  thereby  disqualified  from  acting 
as  a  licensing  magistrate  in  an  application 
having  reference  to  other  premises  in  the 
burgh.  Houston  v.  Ker  (O.  H.),  1890,  28 
S.  L.  R.  575. 


23.  Judge  —  Irregularity  —  Hearing  of 
Parties. — A  judge  who  has  not  heard  parties 
cannot  pronoimce  judgment  on  the  cause  be- 
tween them.  M^Gkee  v.  Moneur,  1899,  1  F. 
594  ;  36  S.  L.  R.  420. 

24.  Judge— Irregularity  — Private  Com- 
munications between  Bench  and  Prose- 
cutor.— Held  that  no  objection  could  be 
taken  to  a  private  conference  (after  trial 
but  before  judgment)  between  the  Sheriff 
who  was  trying  an  accused  person  and  the 
prosecutor  and  a  medical  man,  where  there 
were  doubts  as  to  the  prisoner's  sanity. 
Niven  v.  HaH,  1898  (J.),  25  R  89  ;  35  S.  L.  R 
929 ;  6  S.  L.  T.  120. 

25.  Judge— Irregularity— Visit  to  Locus. 

— A  judge  is  not  entitled,  after  evidence  has 
been  led  about  a  place,  to  visit  it  and  rely  on 
his  own  senses  to  contradict  the  evidence. 
Hattie  v.  LeOdi,  1889,  16  R.  1128. 

26.  Judge— Irregularity— Visit  by  Magis- 
trate to  Locus. — A  bailie  convicted  a  man  of 
maliciously  scratching  a  door  of  a  house,  and 
sentenced  him  to  sixty  days  or  payment  of 
£10.  Accused  brought  a  bill  of  suspension, 
averring  that  he  had  been  tried  on  26th 
October;  that  the  diet  was  then  adjourned 
till  the  27th  October,  when  he  was  convicted 
and  sentenced ;  and  that,  in  the  interval  be- 
tween these  dates,  the  magistrate  visited  and 
examined  the  door.  The  Court  remitted  to  the 
Sheriff  to  inquire.  He  reported  that  the 
magistrate  had  made  up  his  mind  to  convict 
at  the  close  of  the  trial ;  but  that,  having 
some  doubt  in  his  mind  as  to  the  sentence,  he 
had  made  the  adjournment ;  and  that,  finding 
himself  one  day  by  accident  in  the  neighbour- 
hood of  the  door,  he  looked  at  it.  Held  (1) 
that  the  irregularity  was  not  sufficient  to 
justify  a  suspension  ;  (2)  that  the  conviction 
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Lt9dl/m,    \^A7    X,,  2  A.   28^:  24  R.   TO:   S4 
H,  Lu  a  ^M  ;  5  8.  L.  T.  30. 


27.  J«d0»— Imcalanty— Den  of  Ovild 

felpd  SMcwor  does  nr/i  ecrr.stitate  the  Dean 
of  Otiild  Oyort,  be  menrlj  adrieee  it  upon 
prints  <A  kw.  So  wbere  an  iotericMiator 
w«0  firocioaiioed  opoo  the  mentm  ot  a  cause, 
afid  it  bore  that  cr/oniel  had  been  heard, 
wbereaa  oolj  the  aaseasor  had  heaid  eoonael 
—and  that  on  aoother  part  of  the  ease— the 
Oxtrt  reralUd  the  interlocutor  and  remitted 
t'/  the  Dean  of  Guild  Court  to  proceed. 
Edirdmrgh  Att^My  Rwnu  r.  ScmurrilU,  1899, 
1  F.  I'i91 ;  36  8.  L.  R  866  ;  7  8.  I^  T.  86. 

28.  Jnrar— Imfulaiitj— Viilt  bj  Jmor 

to  LoeiUL — Where,  during  trial,  a  juror  had 
riaited  the  locua  of  an  aocndent  which  formed 
the  anljject  of  the  cause,  the  Court  allowed  a 
new  triaL  Sutherland  t.  Frett^mfjraiute  Coal  <f 
Fir^rrirk  C^nf,,  188M,  15  B.  494 ;  25  S.  L.  R 
359,  Not  /oU//wed  in  ITop^  v.  Gemnull,  1898, 
1  F,  74  ;  36  8.  L.  B.  81 ;  6  8.  L.  T.  204. 

29.  Jnxor  —  Intarait  —  Semnt  of  De- 

fSmder.— The  fact  that  a  juryman  was  one  of 
VJ/)^f  employees  of  the  defenders,  held  no 
sufficient  ground  for  allowing  the  pursuer  a 
new  trial,  where  his  emplojrment  had  no  con- 
nectu>n  with  the  subject-matter  of  the  litiga-  [ 
tion,  and  the  parties  were  agreed  that  the 
▼erdict  was  just.  fVatsan  v.  X.  B.  Illy,  Coy.,  . 
1901,  3  F.  342 ;  38  8.  L.  R  252;  8  8.  L.  T. 
ZTfd 


of  a  chai;^  ac  tvo  dtneea  p<Tofioaiieed  in  an 
action  in  which  A.  had  acted  for  the  pursuer 
was  biuught.  on  tbe  groond  that  he  held  the 
oommifion  above  asentiooed.  though  it  was 
nc4  alleged  that  he  had  acted  as  deik  in  the 
process  in  question.  The  Lord  Ordinary 
'Rotbeifard  Oaricj  refosed  to  suspend,  and 
his  jodgment  w«b  aequieaoed  in.  EdU  r.  Rigg 
<0.  H.),  1879,  17  S.  L.  K.  36. 


AOJUCX 


L  LAM 
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30.  Procurator  of  Oonrt— •#u»jr<.«»w<.—  , 
Petition  for  Bocall— Procedure.— A  procu-  t 

rator  in  a  8heriif  Court  was  indefinitely  sus-  i 
Ifonilbd  from  office  by  the  8henff  on  account  ! 
of  insinuations  against  the  Sheriff-Substitute.  ' 
On  the  procurator  i>etitioning  the  Court  of 
Hession  for  recall  of  his  suspension,  held  that 
consiileration  of  the  petition  should  be  sus- 
pended until  a  formal  application  for  recall 
had  been  made  to  the  Sheriff.    Broatch,  1878, 
ft   H.  702;  15   8.  L.  R   405.     Cf.   Mtmro   v. 
MathsMon,  1877,  5  R.  308. 

81.  Bheriif-Olerk-Depiite  —  Law  Agent— 
Oommission  ai  Bheriff-Olerk-Depnte.— A., 

a  Hhoi-iff  Court  agont,  held  a  gratuitous  com- 
mission to  act  as  Sheriff-Clerk-Depute  in  the 
absence  of  the  Sheriff-Clerk  and  his  paid 
depute,  qualified  by  the  declaration  that  he 
should  not  take  part  in  any  case  in  which  he 
himself  was  employed  as  agent.    A  suspension 


I.  laM'AgmA 

Aococyr,  1-10. 

AUCTOS  VS  KKM  SUAM,  14,  15. 
CoynDKKTlAL  BSLATIO^IkSHIP,  11-15. 

DorsLs  Agency,  14,  23.  46. 

Duties,  16,  17. 

Bmploym EST.  IS-Sa 

Fraud,  me  11,  Nos.  10-46. 

Gifts  to,  12,  13. 

Qualifications^  24-29. 

BESPOysiBiLiTY,  30-46;  and  toct  '^^  Abuse 

of  Process." 
Boll  of.  Removal  from,  4S-56. 
suspeksioh,  28,  56. 
Will  in  Favour  of,  11. 

1.  Account  —  Edinhms)!  Agent  and 
Cknintrj  Coirespondent  —  Advance  by 
Client  to  Local  Agent.  —  A  client  of  a 
country  solicitor  appealed  a  Sheriff  Court 
action  to  the  Court  of  Session,  and  an  Edin- 
burgh agent  was  employed.  He  wrote  to  his 
correspondent  for  an  advance  of  money.  The 
letter  was  forwarded  to  the  client.  He  sent 
£20  to  the  local  solicitor,  who  embezzled  it. 
Held  that  the  Edinburgh  agent  was  entitled 
to  recover  his  full  account  (including  the  £20) 
from  the  client.  Clark  d;  Macdonald  v.  Schtdze^ 
1902,  4  F.  448;  39  S.  L.  R.  318;  9  S.  L.  T. 
388. 

2.  AccoTint— Breach  of  Instmctions  pnt 
forward  as  Defence— Belevancy.— In   an 

action  by  law-agents  against  a  client  for  pay- 
ment of  an  account  incurred  in  defending  the 
client  in  a  former  action — Question  as  to  the 
relevancy  of  a  defence  founded  upon  alleged 
breach  of  instructions  committed  by  the  law- 
agents  in  defending  the  former  action.  David- 
son ds  Stevenson  v.  Btichanany  1877,  14  S.  L.  R. 
233. 
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3.  Account — Taxation— Employment  £b- 
tablished. — ^If  the  employment  of  a  law-agent 
is  admitted  or  proved,  the  Auditor  in  taxing 
the  agent's  account  will  ascertain  whether 
the  work  charged  for  was  done.  Hamilton  v. 
Brown,  1890, 17  R.  605  ;  27  S.  L.  R.  406. 

4.  Account— Taxation— Settled  Account. 
— Held  that  a  client  was  not  harred  from 
having  his  law-agent's  business  account  taxed 
hy  the  fact  that  he  had  received  from  him  a 
balance  after  deduction  of  the  amount  of  his 
bosiness  account 

Obierved  that  the  doctrine  of  settled  ac- 
oonnta  does  not  apply  in  questions  between 
agent  and  client.  Cockbum  v.  dark,  1885, 12 
R,  707 ;  22  a  L.  R.  476. 

5.  Account— Taxation— Bight  to  Charge 
ad  valorem  Fees  in  Table  of  Fees.— Any 
person  (not  forbidden  by  the  Stamp  Act,  1870) 
may  charge  for  preparing  conveyances  the 
same  ad  valorem  fees  as  members  of  the  incor- 
porated societies  of  law-agents.  Ailken  v. 
Kirk,  1876,  3  II.  595  ;  13  S.  L.  R.  373. 

6.  Accoont— Taxation— Drawing  Bond- 
Ad  Talorem  Fees  on  Actnal  (Consideration 
or  Bepa^ble  to  Bondholders  on  Success 
of  ClainL — Claimants  to  an  estate  procured 
an  advance  of  £2000  in  return  for  a  personal 
bond  binding  themselves  to  pay  £10,000  if 
successful  in  their  claim,  and  also  giving 
heritable  security  over  the  estate.  Held  that 
the  agent's  ad  valorem  fees  for  preparing  the 
deed  must  be  based  on  the  actual  considera- 
tion of  £2000.  Robertson  v.  Ramsay,  1877,  4 
R.  960 ;  14  S.  L.  R.  595. 

7.  Account— Taxation— Liability  to  Ac- 
coont— Commissions  f^m  Third  Parties. 
— A  law-agent  must  credit  his  client  with  any 
discount  or  commission  he  may  receive  from 
a  person  employed  by  him  on  behalf  of  his 
client.  Ronaldson  v.  Drummond  d:  Reid,  1881, 
8  R  966 ;  18  S.  L.  R.  690. 

8.  Account — Taxation  —  Extraordinary 
Senrices. — Agent  held  entitled  to  remunera- 
tion for  attendance  and  services  in  London 
in  connection  with  private  bill  proceedings. 
Bwns  V.  ColvUU,  1901,  3  F.  1108 ;  38  S.  L.  R. 
860. 

9.  Account — Taxation— Trust.  —A  bene- 
ficiary under  a  trust  expressed  her  dissatis- 
faction with  the  law  account  rendered  to  the 
trust  by  their  agent,  who  was  also  one  of  the 
trustees.    The  agent  had  his  account  taxed 


by  the  Auditor  of  the  Glasgow  Faculty  of 
Procurators.  The  beneficiary  refused  this 
audit,  but  was  willing  to  have  the  accounts 
I  taxed  by  the  Auditor  of  the  Court  of  Session. 
j  In  an  action  of  accounting  at  her  instance 
I  the  Court  remitted  to  the  Auditor  of  the 
I  Court  of  Session.  Turner  v.  Fraser^s  Trs., 
;  1897, 24  R.  673 ;  34  S.  L.  R  495  ;  4  S.  L.  T.  344. 

I 

10.  Account — Taxation — Trust — Agent  a 
I  Trustee. — The  Auditor  of  Court  in  taxing  the 

business  account  of  a  law-agent  in  a  trust 
(the  law-agent  being  himself  a  trustee)  found 
him  not  entitled  to  charge  for  his  attendance 
at  the  meetings  of  the  trustees  on  the  same 
scale  as  if  he  had,  as  trustee,  no  duty  of 
attendance,  and  was  to  be  held  as  attending 
simply  as  law-agent  of  the  trust.  The  Court 
repelled  an  objection  to  this  taxation.  Turner 
v.  Fraser's  Trs.,  1897,  24  R.  673 ;  34  S.  L.  R. 
495 ;  4  S.  L.  T.  344. 

11.  Confidential  Relationship— Will  in 
favour  of  Law-Agent.— A  wUl  made  by  a 
law-agent  on  his  client's  instructions  and  in 
his  own  favour  is  not  null,  but  the  law  will 
scrutinise  critically  the  circumstances  in  which 
it  was  made.  If  a  man  make  a  will  in  favour 
of  his  law-agent  and,  for  that  purpose,  call  in 
the  services  of  an  independent  lawyer,  no 
more  suspicion  attaches  to  such  a  deed  than 
to  a  will  made  in  favour  of  a  stranger.  Weir 
V.  Grace,  1899  (H.  L.),  2  F.  30 ;  37  S.  L.  R. 
626.  Where  the  law-agent  prepared  the  will 
himself,  taking  substantial  benefits  under  it, 
and  it  was  proved  that  the  client  had  no 
independent  advice,  decree  of  reduction  was 
granted.  Riijy^s  Exrx.  v.  Urquhart,  1902 
(O.  H.),  10  S.  L.  T.  317. 

12.  Confidential  Relationship— Assigna- 
tion of  Property  by  Client  to  Agent— 
Reduction. — X.,  a  writer,  who  was  also  a 
bank  agent,  had  done  several  isolated  pieces 
of  law  business  for  A.,  and  received  payment 
in  due  course.  At  a  later  date  A.,  who  was 
in  right  along  with  his  wife  of  a  policy  of 
insurance,  being  anxious  to  raise  money, 
approached  X.  and  asked  him  to  ascertain 
the  surrender  value  of  the  policy,  and  to  buy 
it  from  him  and  his  wife.  X.  agreed  and 
obtained  an  absolute  assignation.  Held  that 
X.  was  not,  at  the  date  of  the  transaction,  the 
law-agent  of  A.  Mackay  v.  Mac  Arthur,  1899, 
36  S.  L.  R.  662. 

13.  Confidential  Relationship  —  Pactum 
niidtum— Qift  by  Client  to  Agent— Mora. 
— A  client  disponed  a  box  in  a  theatre  to  his 
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agent  **  for  certain  good  causes  and  considera- 
tions." Shortly  thereafter  the  agent  ceased 
to  act  for  the  client.  For  several  years  the 
agent  frequently  occupied  the  box  either  by 
himself  or  his  fiiends  without  challenge,  and 
during  that  period  the  client  was  aware  that 
the  conveyance  was  revocable.  Two  years 
after  the  client's  death  his  representatives 
brought  an  action  of  reduction  of  the  convey- 
ance. Decree  granted.  Logan*8  Trs.  v.  Reidj 
1885,  12  K  1094;  22  S.  L.  B.  744. 

14.  Confidential  Belationship  —  Auctor 
in  rem  suam— Doable  Agency.— The  Court 
reduced  a  feu  contract  granted  by  an  heir  of 
entail  in  possession  in  favour  of  a  feuar,  where 
one  law-agent  acted  for  both  parties,  and  he, 
behind  the  back  of  the  granter  of  the  feu,  had 
stipulated  with  the  feuar  for  an  interest  in 
the  feu.  CleUind  v.  Morrismi,  1878,  6  R.  150 ; 
16  S.  L.  R.  90. 

16.  Confidential  Belationship—Anctor  in 
rem  suam. — ^Where  a  law-agent  purchased 
privately  from  trustees,  in  name  of  his 
brother,  but  really  for  himself,  houses  which 
the  trustees  desired  to  sell,  the  Court  reduced 
the  transaction,  holding,  on  the  evidence, 
that  the  agent  was  law-agent  of  the  trust. 
M'Pherson's  Trs,  v.  If^att,  1877  (H.  L.),  5  R.  9 ; 
15  S.  L.  R.  208. 

16.  Duties— Assignation  of  Lease— In- 
timation.— Held  that  a  law-agent  had  been 
employed  to  prepare  an  assignation  of  a  lease, 
but  not  to  intimate  it  to  the  landlord  ;  and 
that  he  was  not  liable  in  damages  for  failure 
to  intimate.  Watt  and  Others  v.  Wallace  <k 
Pmnell,  1902  (O.  H.),  9  S.  L.  T.  457.    Gf.  No.  42. 

17.  Duties— Conveyancer  of  Heritage- 
Search  for  Incumbrances — ^Negligence. — 
When  a  law-agent  acts  as  a  conveyancer  of 
heritage  in  favour  of  his  client,  part  of  his 
duty  is  to  cause  make  a  search  for  incum- 
brances. Feam  v.  Gordon  <L  Graig,  1893,  20 
R.  352 ;  30  S.  L.  R.  399.  Cf.  Fea  v.  Macfar- 
lane  (O.  H.),  1887,  24  S.  L.  R.  628. 

18.  Employment  —  Unusual  Terms  — 
Proof— Parole.— H«Z<i  competent  to  prove  by 
parole  the  terms  of  an  agreement  in  terms  of 
which  a  law-agent  agreed  to  act  for  a  modified 
fee.  Jacobs  v.  M'Millan,  1899,  2  F.  79;  37 
S.  L.  R.  58. 

19.  Employment.— Creditors  of  a  bankrupt 
attende<l  meetings  in  the  office  of  one  of  their 
number  at  which  his  agent  was  present  and 


discussed  the  position  of  affairs  and  action  to 
be  taken.  Thereafter  they  granted  mandates 
to  the  agent  to  oppose  an  application  for 
cessio.  Held  there  was  no  emplojrment  until 
the  date  of  the  mandates.  Smith  v.  Harding^ 
1877,  5  R  147  ;  15  S.  L.  R.  99. 

20.  Employment— B£andate— To  Pursue 
Action— Power  to  Settle.— A  mandate  to 
raise  an  action  does  not  imply  power  to  settle 
it.  ThoTM  V.  Bain,  1888, 15  R.  613 ;  25  S.  L.  R. 
443. 

21.  Employment— B£andate  to  raise  Ac- 
tion.— Where  the  authority  of  an  agent  to 
raise  an  action  was  disputed  the  Ck>urt  allowed 
him  eight  days  within  which  to  produce  a  man- 
date from  his  client ;  and  thereafter,  no  suffi- 
cient mandate  having  been  produced,  dismissed 
the  action.  Ferguson,  Davidson  <fc  Coy,  v.  Pater- 
son,  Dohbie,  and  Others,  1898,  1  F.  227;  36 
S.  L.  R.  153  ;  6  S.  L.  T.  219. 

22.  Employment  —  B£andate  to  defend 
Action. — Where  the  authority  of  agent  and 
counsel  to  defend  an  action  is  disputed,  or 
where  the  authority  of  the  party  defending 
an  action  on  behalf  of  himself  and  others  is 
disputed,  time  should  be  given  to  permit  of 
the  production  of  a  mandate.  It  is  not  com- 
petent where  defences  are  lodged,  and  no 
order  has  been  made  on  the  defender,  to 
pronounce  a  decree  in  absence  or  by  default. 
Fisclier  d:  Coy.  v.  Andei'sen,  1896,  23  R.  396  ; 
33  S.  L.  R.  306  ;  3  S.  L.  T.  230. 

23.  Employment— Double  Agency— Oon- 
flicting  Interests  —  Special  Oase.  —  **  The 

Court  will  be  very  vigilant  to  refuse  to  con- 
sider special  cases  where  parties  having  con- 
flicting interests  are  represented  by  the  same 
agent.  It  must  be  understood  in  the  pro- 
fession that  this  will  not  do  "  (Per  Ld.  Pros. 
Robertson).  Ellii^  Trs,  v.  Ellis,  lb98,  1  F.  4  ; 
36  S.  L.  R  77  ;  6  S.  L.  T.  235. 

24.  Qualification— "Duly  Qualified"  — 
L.  A.  Certificate— Bight  to  Recover  Ex- 
penses—Law Agents  and  Notaries  Public 
(Scotland)  Act,  1891,  sees.  2,  3  —  Stamp 
Act,  1891,  sec.  43. — Unless  a  person  possess 
a  duly  stamped  certificate,  as  required  by 
sec.  43  of  the  Stamp  Act,  1891^  he  is  not 
a  "  duly  qualified "  law  -  agent  within  the 
meaning  of  sec.  3  of  the  Law-Agents  Aot, 
1891.  No  expenses  incurred  to  or  by  a  lawyer 
practising  as  a  solicitor  without  such  a  certifi- 
cate can  be  recovered  by  any  person  or  per- 
sons whomsoever;    and    the   practitioner  is 
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liable  to  a  penalty  of  £50.    Innes  v.  McDonald, 
1899,  2  F.  6;  37  S.  L.  R.  7  ;  7  S.  L.  T.  178. 

25.  Qualification— Apprenticeship— 
Sheiiff-Clerk-Depnte — Proctuaton  (Scot- 
land) Act,  1865,  sees.  4,  10,  ft  11— Law- 
Agents  (Scotland)  Act,  1873,  sees.  2,  5  (1), 
7,  8;  10. — Service  as  an  apprentice  with  a 
Sheriff-Clerk-Depate  prior  to  the  passing  of 
the  Law- Agents  Act,  1873,  is  sufficient  to 
meet  the  requirements  of  the  Act.  S.S.C. 
Society  v.  Robertton,  189.'>  (O.  H.),  3  S.  L.  T.  69. 

26.  Qnaliflcation  — General  Knowledge 
Examination— Date  of  Indenture  as  Ap- 
prentice—A.  S.  January  29,  1895.— The 
words  *'date  of  indenture  "  in  the  A.  S.  29th 
January  1895,  which  regulates  the  admission 
of  candidates  to  the  General  Knowledge  Ex- 
amination, are  to  be  construed  as  meaning 
the  date  of  the  commencement  of  the  period 
for  which  the  apprentice  was  indentured, 
and  not  the  date  of  the  actual  execution 
of  the  deed.  BUdiie,  1895  (O.  H).,  3  S.  L.  T. 
141. 

27.  Qnaliflcation— Notary  Public- Peti- 
tion for  Admission  as  Agent — Procedure- 
Law  Agents  (Scotland)  Act  Amendment 
Act,  1896  (59  ft  60  Vict.  c.  49),  sec.  3.— 
The  procedure  under  a  petition  by  a  notary 
public  for  admission  as  a  law-agent  in  terms 
of  the  above  Act  should  be :  An  order  for 
intimation  to  the  W.S.  and  S.S.C.  Societies 
if  the  applicant  is  in  Edinburgh,  or  to  the 
Incorporated  Law  Society  if  in  the  country. 
Answers  in  a  fixed  number  of  days.  Appli- 
cants should  (1)  state  their  knowledge  of 
process  work;  (2)  lay  before  the  Court  evi- 
dence of  this  qualification.  A,  B.  and  Others, 
1896  (O.  H.),  34  S.  L.  R.  232. 

28.  Qualification— Suspension — Procura- 
tor in  Sheriff  Ck>urt.— The  Court  recalled  an 
order  of  a  Sheriff'  suspending  a  Procurator 
from  acting  in  his  Court  during  a  year.  Munro 
V.  Matktsan,  1877,  6  R.  308.  Cf.  Broatch,  1878, 
5  R.  702  ;  15  S.  L.  R.  405. 

29.  Qualification— Woman.— Women  can- 
not, under  the  existing  statutes,  practise  as 
law-agents  in  Scotland.  Hall  v.  Incorpor- 
ated Society  of  LauhAgente,  1901,  3  F.  1059 ; 
38  a  Ll  R  776;  9  S.  L  T.  150. 

30.  Responsibility— Conduct  of  a  Cause- 
Following  Counsel's  Directions.- Where  a 
law-agent  in  the  conduct  of  a  suit  follows 
counsel's  instructions,  he  will  not  be  answer- 


able to  his  client  for  not  following  his  instruc- 
tions. Batckelor  v.  PaUison  ct*  Mackerey,  1876, 
3  R.  914  ;  13  S.  L.  R.  589. 

31.  Responsibility- Litigation— Common 
Agent— Expenses— Expenses  Incurred  by 
Common  Agent  in  Carrying  on  Litigation 
without  Consent  of  the  Heritors.— A  com- 
mon agent,  without  previously  consulting  the 
heritors,  lodged  answers  to  objections  raised  by 

j  one  of  the  heritors  in  the  course  of  a  locality. 
I  The  objections  were  sustained  and  expenses 
,  awarded.  The  Lord  Ordinary  subsequently 
,  refused  a  motion  to  have  the  common  agent 
I  found  personally  liable  in  the  expenses  of 
'  that  litigation  at  the  instance  of  a  heritor 
'  who  was  subjected  in  a  large  share  thereof, 
I  and  who  averred  that  the  result  of  the  liti- 
I  gation,  even  if  successful,  would  not  have 
affected  his  interests.  Steioart  v.  Common 
\  Agent  in  Locality  of  Auchtergaven  and  Logiebride 
'.  (O.  H.),  1882,  19  S.  L.  R.  449. 

32.  Responsibility— Advice.—See  Blair  v. 
AsseU  Co.,  1896  (H.  L.),  23  R.  36 ;  33  S.  L.  R. 
539  ;  4  S.  L.  T.  13. 

33.  Responsibility  —  Advice  —  Duty  to 
Volunteer — Trust.— A  law-agent  employed 
by  trustees  to  manage  the  affairs  of  the  trust 
has  no  duty  to  volunteer  advice  upon  the 
trust  securities.  Gurrors  v.  Walker's  Trs,, 
1889,  16  R.  355  ;  26  S.  L.  R.  245.     Cf.  No.  41. 

34.  Responsibility— Advice  — Disclosure 
of  Material  Facts— Onus  of  proving  Failure 
to  Disclose. — A  lawyer  in  advising  an  invest- 
ment must  disclose  to  his  client  all  material 
facts  within  his  knowledge.  For  example, 
where  his  client  is  contemplating  a  loan  upon 

I  the  security  of  a  patent,  it  would  be  material 
I  that  a  patent-agent  had  advised  the  law-agent 

to  have  a  search  made.  In  such  circum- 
'  stances  there  would  be  a  presumption  that 

the  agent  had  communicated  the  patent- 
.  agent's  views  to  his  client.  M^Clure,  Nai- 
'  smith,  Brodie  db  M^  Far  lane  v.  Stewart,  1887 

(H.  L.),  15  R.  1 ;  25  S.  L.  R.  153. 

35.  Responsibility  —  Investment.  —  Cir- 
cumstances in  which  a  firm  of  law-agents 
were  held  bound  to  repay  to  a  client  a  sum 

I  invested  on  their  advice  on  a  heritable  se- 
'  curity.     RonaJdson  v.  Drummond  <k  Reid,  1881, 

,  8  R.  767 ;  18  S.  L.  R  551. 

I 

36.  Responsibility  —  Investments.  —  Per 
!  Lord  MacLaren :  To  render  a  law-agent  liable 
I  for  loss  from  investments  the  pursuer  must  es- 
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tablssh  three  things :  ( 1 )  That  the  agent  in  the 
tranaaction  undertook  to  act  not  as  a  oonvey- 
anoer  but  as  a  valuator  and  adviser  as  to  the 
aoiBciency  of  the  investment ;  (2)  that  he  gave 
bad  advice,  either  intentionally  or  withoat  any 
solScient  reason;  (3)  that  the  information 
given  by  him  was  not  in  fact  true.  Cldand  v. 
Braumlie,  Watwn  d:  Beeket,  1892,  20  R.  152  ;  30 
8.  L.  R.  149. 

37.  BaapoBsilxility  —  Inyastmeiits  — De- 
posit of  Client^B  FundB  in  Private  Bank— 
Failure  of  Bank. — A  law-agent  deposited 
funds  belonging  to  his  client  in  a  private  bank 
of  good  credit.  Held  that  he  was  not  liable  for 
the  loss  of  the  funds  through  the  failure  of  the 
bank.  BUir'M  Tr$.  v.  Payne,  dx.,  1884,  12  R. 
104 ;  22  8.  L.  R.  54. 

38.  BeepoBsibility—Iiiveetmente— Fail- 
ure to  carry  oat  Instmctioiui.— Circum- 
stances in  which  held  that  a  firm  of  law-agents 
were  liable  for  money  entrusted  to  them  for 
investment  in  respect  that  they  had  failed  to 
invest  the  money  on  heritable  security  in 
terms  of  their  client's  instructions.  Black  v. 
Curror  d:  Ccrwper,  1885,  12  R.  990;  22  S.  L.  R. 
651. 

39.  Beaponaibility— Inyestment— Insnill- 
dent  Heritable  Security.— Circumstances  in 
which  held  that  a  firm  of  law-agents  were  not 
liable  to  their  client  for  the  loss  of  funds 
invested  on  their  advice  on  heritable  security, 
which  proved  to  be  insufficient.  Observatious 
as  to  the  duty  of  law-agents  in  investing  their 
client's  money.  Stirling  v.  Mackenzie,  Gardner 
de  Alexander,  188«,  14  R.  170;  24  S.  L.  R. 
133. 

40.  Beeponsibility  —  Investments  —  In- 
sni&eient  Heritable  Security— Agent  acting 
for  both  Borrower  and  Lender.— Circum- 
stances in  which  heUl  that  a  firm  of  law-agents 
who  acted  both  for  the  borrower  and  lender 
were  liable  to  the  latter  for  investing  funds 
on  insufficient  heritable  security.  Observations 
as  to  the  impropriety  of  the  same  agent 
acting  for  both  borrower  and  lender.  Oasller 
V.  Dill,  Smillie,  dt  IV'Uson,  dec,  188G,  14  R.  12; 
24  S.  L.  R.  18. 

41.  Responsibility  — Investment  — Duty 
to  Investigate  proposed  Trust  Security.— 
The  law-agent  of  a  trust  brought  under  the 
notice  of  trustees  an  investment  which  he  de- 
scribed as  **  perfectly  safe,"  and  the  trustees 
invested  £20(X),  which  was  lost  owing  to  the 
failure  of  the  security,  and  had  to  be  replaced 


by  one  of  the  trustees,  the  other  having  mean- 
time died.  Primd  facie  the  investment  was 
within  the  scope  of  the  powers  of  the  trustees, 
but  investigation  would  have  shown  it  to  be 
of  a  speculative  character.  One  of  the  trus- 
tees (the  deceased)  had  made  inquiries  as  to 
the  value  of  the  security ;  and  the  Court  held 
that  it  was  in  reliance  on  these  inquiries  that 
the  investment  had  been  made.  In  an  action 
by  the  surviving  trustee  against  the  agent  of 
the  trust  for  damages  for  his  negligence  in 
failing  to  advise  the  trustees,  (1)  that  the 
investment  was  of  a  speculative  character,  and 
therefore  (2)  an  improper  trust  investment. 
Held  that  the  trustees  had  not  acted  on  his 
advice,  but  on  the  investigation  of  one 
of  their  number.  Camion  that,  apart  from 
special  instructions,  the  agent  was  under  no 
duty  to  examine  into  the  security  in  point  of 
value.  Johnstoiie  v.  Tkorbum,  1901,  3  F.  497 ; 
38S.  L.R.343;8S.L.T.  422. 


42.  Responsibility— Negligence— : 
,  to  complete  Title— Relevancy.— Action  was 
'  raised  against  a  law-agent  for  damages  for 
i  negligence  in  completing  a  title  on  a  bond  and 
disposition  in  security,  which  he  had  been 
!  directed  to  prepare.  It  was  not  averred  that 
.  he  had  express  instructions  to  complete  the 
I  title.  The  Court  dismissed  the  action  as 
irrelevant.  Auchiticlosi  v.  Duncan,  1894,  21 
R.  1091 ;  31  S.  L.  R  859 ;  2  S.  L.  T.  186. 


43.  Responsibility— Third  Party— Scope 
of  Employment -Wrongftil  Use  of  Dili- 
gence.— A  law-agent  is  liable  in  damages  to  a 
person  against  whom  he  has  wrongfully  used 
diligence  on  behalf  of  his  client.  Cook  v.  Wal- 
lace d  fi^ilson,  1889, 16  R.  565  ;  26  S.  L.  R.  428. 
MacRoUne  v.  APLellan's  Tn.,  1891,  18  R.  470 ; 
28  S.  L.  R.  322.  Smith  d;  Coy,  v.  Taylor,  1882, 
10  R.  291  ;  20  S.  L.  R.  216.  Cf.  Kinne*  v.  Adxim 
dc  Sons,  1882,  9  R.  698  ;  19  S.  L.  R  478. 

44.  Responsibility— Third  Party  — Pro- 
tection of  Rights  conferred  by  Client  on 
Third  Parties  creative  of  Legacy  a  Real 
Burden. — A  legatee  who  failed  to  obtain 
payment  of  his  legacy  from  the  general  dis- 
ponee,  who  had  become  bankrupt,  raised  an 
action  of  damages  against  the  agent  who  had 
been  employed  by  the  deceased  and  by  the 
disponee,  in  respect  that  he  had  failed  to 
constitute  the  legacy  a  real  burden  in  making 
up  the  disponee's  title  to  the  heritage. 
Action  dismissed  as  irrelevant.  Observations 
as  to  the  duty  of  a  law-agent  to  protect 
rights  conferred  by  his  client  on  third  parties. 
WiUiamson    v.    Begy,    1887,   14  R    720;    24 
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S.  L.  R  490.      See     "Contract"    voce  Jus 
Quaesitum. 

45.  Besponsiliility— Third  Party— Agent 
of  Seller  of  Property. — An  agent  in  canying 
through  for  his  client  the  sale  of  heritable 
property,  is  under  no  duty  to  disclose  to  the 
purchaser  the  fact  that  he  is  creditor  in  a 
bond  over  the  property.  Tully  v.  Rodger, 
1889  (O.  H.),  27  S.  L.  R  693. 

46.  Beeponsibility  —  Double  Agency  — 
Scope  of  Dnties— Liability  to  Client- 
Onus  of  Proof. — The  owner  of  a  patent 
employed  the  defenders,  a  firm  of  law-agents, 
to  obtain  a  loan  on  the  security  of  the  patent. 
A.  lent  a  sum.  The  defenders  acted  as 
agents  both  for  the  borrower  and  A.  The 
patent  was  invalid  for  want  of  novelty,  and 
A.  sued  the  defenders  for  the  sum  lent. 
Held  (1)  that  while  it  is  the  duty  of  a  law- 
agent  acting  for  a  client  lending  on  such 
security  to  ascertain  that  the  letters  patent 
are  ex  facie  regular  and  the  assignation  valid, 
he  is  not  bound  to  search  for  possible  antici- 
pations, and  therefore  the  defenders  were  not 
on  this  ground  liable;  but  (2)  that  as  the 
defenders  had  knowledge  that  the  patent 
was  of  doubtful  validity  they  were  bound  to 
communicate  this  information  to  their  client, 
and  that  the  onus  lay  on  them  to  prove  that 
they  had  done  so ;  and  as  the  defenders  had 
not  discharged  this  onus  they  were  held  liable 
to  A.  Stevoart  v.  M^Clure,  Naitmiih,  Brodie  cfc 
Macfarlane,  1886, 13  R.  1062  ;  23  S.  L.  R  740. 

47.  Soil  of— Bemoval  firom— Application 
1^  Agent  to  have  his  Name  stmck  off 
Bolls. — The  written  apphcation  of  a  law- 
agent  to  have  his  name  struck  o£f  the  R)lls 
should  be  made  either  to  the  Lord  President 
or  to  the  actual  Keepers  of  the  R)lls.  The 
Incorporated  Society  of  Law-Agents  v.  Purvee, 
1897, 24  R  394 ;  34  S.  L.  R  321 ;  4  S.  L.  T.  285. 

40.  Boll  of— Bemoval  firom  — Title  to 
Sue. — Question:  Whether  a  member  of  the 
public  had  a  title  to  petition  that  the  name 
of  an  enrolled  law-agent  be  struck  o£f  the 
Roll  on  the  ground  that  he  had  employed  the 
agent  professionally,  and  that  the  agent  had 
abused  his  confidence.  Observed  that,  at  all 
events,  such  a  petition  should  first  be  inti- 
mated to  the  Society  of  which  the  agent  was 
a  member.  A,B,y.  C.  D,,  1899,  2  F.  67  ;  37 
S.  L.  R.  52  ;  7  S.  L.  T.  193. 

49.  Bollof— Bemoval  firom— Title  to  Sue. 
— //eU  that    the  Glasgow  Faculty  of  Pro- 


curators had  title  to  petition  to  have  struck 
off  the  Rolls  of  Law-Agents  and  N.  P.,  the 
name  of  one  who  had  been  expelled  from 
their  body.  Glasgow  Procurators  v.  Colqukouriy 
1900, 2  F.  1192 ;  37  S.  L.  R  909. 

50.  Boll  of— Bemoval  firom— Title  to  Sue 
—  Grounds  of  Bemoval — Application  to 
have  Member^s  Name  struck  off  the  Bolls. 
— An  application  under  the  Law- Agents  Act, 
1873,  at  the  instance  of  the  Society  of  Sotici- 
tors,  Aberdeen,  to  have  the  name  of  one  of  their 
number  struck  off  the  Roll  of  Law- A  gents,  on 
the  ground  that  he  had  been  guilty  of  fraud 
and  embezzlement,  must  be  supported  by 
proof  where  the  accused  has  neither  been  con- 
victed nor  fugitated.  Aberdeen  Society  of 
Solicitors  v.  Sim,  1897,  24  R  511  ;  34  S.  L.  R 
383. 

51.  Boll  of— Bemoval  firom— Oriminal 
Charge— Solicitors  in  Supreme  Courts  of 
Scotland  Act,  1871  (33  ft  34  Vict,  c  107), 
sec.  29— Bemoval  of  Law- Agent's  name  firom 
Boll— Criminal  Law  Amendment  Act,  1885 
(48  ft  49  Vict.  c.  69),  sec.  11.— In  a  petition 
under  sec.  29  of  the  Society's  Act  for  the 
expulsion  of  a  member  who  had  been  con- 
victed of  an  offence  under  sec.  11  of  the 
Criminal  Law  Amendment  Act,  1885, — hdd 
that  any  conduct  which  is  calculated  to  in- 
juriously affect  the  professional  character  of 
a  member  is  struck  at  by  the  section,  and 
that  the  offence  of  which  the  respondent  had 
been  convicted,  being  a  serious  one  in  a  moral 
sense,  affected  his  professional  character  and 
justified  the  Society  in  petitioning  for  his 
dismissal.  Prayer  of  petition  therefore 
granted.  But  the  Court  refused  to  grant  a 
prayer  to  have  his  name  struck  off  the  Boll 
of  Law-Agents,  in  view  of  the  opposition  of  a 
large  number  of  his  brethren.  Incorporated 
Society  of  L,  A,  v.  Clark,  1886, 14  R.  161  ;  24 
S.  L.  R.  151.  Society  of  Solicitors  in  the 
Supreme  Courts  of  Scotland  v.  Clark,  1886,  13 
R.  1170  ;  23  S.  L.  R.  829. 

52.  Boll  of— Bemoval  firom— liiscon- 
dnct  of  Law-Agent  —  Law- Agents  Act, 
1873  (36  ft  37  Vict.  c.  63)— Petition  to 
strike  Name  off  Bolls. — On  the  petition  of 
the  Society  of  Solicitors  of  the  County  of  E 
the  Court  ordered  the  name  of  an  enrolled  law- 
agent,  who  had  been  convicted  of  forgery  and 
imprisoned,  to  be  struck  off  the  register  of 
enrolled  law-agents  practising  in  the  Sheriff 
Court  of  said  county.  Society  of  Solicitors 
of  Elginshire,  Pttitioners,  1881,  18  S.  L.  R. 
303. 
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53.  Boll  of— Bemoval  from  — Kotaiy 
Public— Embezzlement.— On  the  petition  of 
the  Incorporated  Society  of  Law- Agents,  the 
Court  ordered  to  be  struck  off  the  list  of 
notaries  public  the  names  of  two  who  had 
been  convicted  of  embezzlement.  Incorporated 
Society  of  Law- Agents  v.  Laing,  1893,  21  R. 
267 ;  31  S.  L.  R.  222  ;  1  S.  L.  T.  366. 

54.  Boll  of— Bemoval  from— Bestoration 
to. — A  law-agent  was  convicted  on  a  criminal 
charge  and  sentenced.  On  his  own  applica- 
tion his  name  was  struck  off  the  Roll  of  Law- 
Agents.  On  his  liberation  he  recommenced 
practising,  and,  after  years  of  industry,  peti- 
tioned the  Court  to  have  his  name  restored 
to  the  RolL  He  produced, certificates  which 
warranted  the  application.  The  Court  granted 
the  prayer  of  the  petition.  A.  B.  v.  Incor- 
porated Society  of  LavyAgents,  1895,  22  R  877  ; 
32  S.  L.  R.  660  ;  3  S.  L.  T.  74. 

55.  Boll  of— Bemoval  from— Bestoration 

to. — The  name  of  a  lawyer  was  struck  off  the 
Roll  because  he  had  been  convicted  of  forging 
an  interlocutor.  Five  years  afterwards  he 
petitioned  the  Court  to  restore  his  name  to 
the  Roll.  The  Court  refused  the  prayer  of  the 
petition.  C.  />.  v.  The  Incorporated  Society  of 
Law-AgenU,  1901,  4  F.  4. ;  39  S.  L.  R.  4 ;  9 
S.  L.  T.  202. 

56.  Boll  of— Bemoval  from— Suspension 
— Misconduct.— An  agent  was  suspended 
from  practising  for  a  year.  He  had  obtained 
a  decree  of  divorce  by  suppression  of  the  true 
facts  as  regards  the  domicile  of  the  pursuing 
husband,  whereby  it  was  assumed  by  the 
Court  that  the  domicile  was  Scots,  and  decree 
was  accordingly  pronounced.  S.S.C.  Society 
V.  Officer,  1893,  20  R.  1106;  30  S.  L.  R  926;  1 
S.  L.  T.  152. 

IL  Principal  and  Agent 

Architect,  8. 
authoeity,  1-11. 
bobbowinq  by  agent,  3. 

BBOKEB,  15. 

Commission,  12-22. 
Common  Agent,  1,  40-43. 
Contbaots  by  Agent,  23-29. 
Death  op  Principal,  66. 
Factoe,  30-36. 
FoEOEBY  OF  Agent,  46. 
Fobeign  Pbincipal,  37-39. 
Fbaud  op  Agent,  40-49. 
Holding  Out,  2-7. 


House  Agent,  16,  17. 
Indemnity  op  Agent,  50-54. 

INSTBUCTIONS,  BBEACH  OP,  59,  60. 

instbuctions,  exceeding,  61. 
Knowledge  op  Agent,  64. 
Land  Agent,  64. 
Manageb,  10. 
Mandate,  55-58. 
Negligence  op  Agent,  63. 

'*  Pee  PBO  "  SiGNATUBE,  4. 

Pboop  op  Agent,  55. 
Recall  of  Agent,  56. 
Responsibility      of     Pbincipal     fob 
Agent,  48,  49. 

Responsibility  of  Agent,  59-64. 

Shipbeokeb,  19-22,  65. 

Shippeb  op  Goods  as  Agent,  11. 

Stockbbokeb,  44,  51-53,  66 ;  and  see  voce 
"contbact.** 

Wabranty  op  Authobity,  67. 

Wabeanty  op  Statements,  68. 

1.  Authority  —  Double  Agency  —  One 
Agent  for  two  Contracting  Parties.— Cir- 
cumstanoes  in  which  held  that  an  agent  had 
no  such  special  authority  as  to  entitle  him  to 
bind  two  parties  having  conflicting  interests. 
Mitchell  V.  Scott's  Trs.,  1874,  2  R.  162;  12 
S.  L.  R.  108. 

2.  Authority  —  Holding  out  — Sub-Con- 
tract—Apparent  Authority. — A  contractor 
employed  a  person  in  insolvent  circumstances 
to  execute  a  portion  of  the  work  contracted 
for,  and  supplied  him  with  some  of  the  mate- 
rials for  doing  so.  He  took  no  steps  to  pre- 
vent this  person  from  being  considered  his 
foreman,  with  power  to  order  materials,  and  a 
belief  to  that  effect  became  current  in  the 
district.  The  person  thus  employed  having 
absconded  without  paying  for  certain  furnish- 
ings made  for  the  work  at  which  he  was 
engaged^  the  person  who  had  made  them  sued 
the  contractor  for  his  account.  Held,  on  a 
proof,  that  there  had  been  no  sub-contract, 
and  that  the  defender  had  so  acted  as  to  incur 
liability  for  the  pursuer's  account.  Smithy. 
Scott  <t-  Best,  1881,  18  S.  L.  R.  355. 

3.  Authority  —  Holding  out  —  Powers- 
Borrowing.  —Held  that  a  firm,  unless  lucrat%is, 
was  not  liable  for  unauthorised  borrowing  of 
money  by  its  agent,  who  was  its  sole  repre- 
sentative in  a  town,  with  power  to  buy^  sell, 
grant  bills,  and  sign  cheques.  Sinclair,  Moor- 
head  d'  Coy.  V.  JVallace  <&  Coy.,  1880,  7  R.  874 ; 
17  S.  L.  R  604. 
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i.  Authority— Signature  "per  procura- 
tionem'*—Bill  of  Exchange— Acceptance 
"per  pro. "—-Liability  of  Principal— Recall 
of  Agency. — A  bank  in  the  knowledge,  al- 
though not  formally  notified,  that  agency  has 
ceased,  is  not  entitled  to  discount  bills  accepted 
"per  pro."  hj  the  (late)  agent  of  a  customer. 
Is  a  bill  signed  "  per  pro"  by  an  agent  author- 
ised to  sign  in  that  manner,  binding  upon  the 
principal  when  signed  fraudulently  ?  Opinions 
regarding  the  duty  of  a  person  discounting 
bills  accepted  ^^per  pro"  to  make  inquiries  as 
to  the  extent  of  the  mandate.  North  of  Scot- 
lind  Banking  Coy.  v.  Behn^  MiHUr  d:  Coy.,  1881, 
8R.423;  18  S.  L.  R.  259. 

5.  Authority  —  Holding  out  — Unnsaal 
Obligation— Salesman— Iron  Warrant.— A 
salesman  of  a  firm  of  ironmasters  gave,  in 
an  iron  warrant,  a  written  obligation,  ex 
facie  gratuitous.  The  warrant-holder  in  an 
action  for  delivery  averred  (1)  that  he  had 
lent  money  on  security  of  the  obligation  ;  (2) 
that  the  salesman  was  manager  of  that  de- 
partment of  the  business ;  and  (3)  that  he 
habitually  granted  similar  obligations  which 
were  honoured  by  the  firm,  and  similarly  used 
for  raising  loans.  Action  diamiseed  as  irrele- 
vant Hamilton  v.  Dixon,  1873,  1  R.  72;  11 
S.  L.  R.  39. 

&  Authority  —  Holding  ont — Delegatus 
non  potest  delegare  — Liability^  of  Agent 
to  Third  Party. — Correspondence  and  evi- 
dence on  which  held  that  an  agent  of  a  com- 
mercial company  who  had  authority,  if  he  so 
chose,  to  appoint  travellers,  did  not  bind  the 
company  in  a  contract  appointing  a  sub-agent, 
and  signed  hy  the  agent  in  his  own  name. 
Slewed  V.  Shajimesey,  1900, 2  F.  1288 ;  37  S.  L.  R. 
971;  8S.  Ii.T.  162. 

7.  Authority — Holding  ont— Secret  Limi- 
tations. — A  client  lent  his  name  to  a  firm 
of  law-agents  who  wished  to  purchase  a 
property  which  they  were  precluded  from 
purchasing  openly  by  their  business  rela- 
tionship to  it.  The  client  accordingly  en- 
acted Umself  purchaser,  and  executed  a  deed 
of  trust  in  favour  of  the  firm.  The  firm  pre- 
pared the  disposition  of  the  property,  and,  as 
they  found  it  to  be  heavily  bonded,  they  in- 
serted an  obligation  binding  their  client  per- 
sooally  to  pay  the  secured  sum.  This  they 
had  no  special  authority  to  do.  They  assured 
their  client  that  he  ran  no  risk,  and  they 
furnished  the  balance  of  the  price  in  excess 
of  the  bonds,  which  were  allowed  to  remain 
upon  the  property.    Twenty  years  after  the 


creditor  in  the  bond  served  on  the  client  a 
schedule  of  intimation,  &c.,  and  demanded 
payment.  Held  that  the  client  was  person- 
ally liable;  a  defence  that  (1)  the  creditor 
had  not  relied  on  his  personal  credit,  (2)  that 
he  had  a  knowledge  of  the  true  state  of 
affairs,  being  repelled,  ShieUa,  1902  (0.  H.), 
10  S.  L.  T.  123. 

8.  Authority— Implied— Architect— Im- 
plied Authority  to   employ  Surveyor.— 

Held  that  an  architect  employed  to  prepare 
plans  for  a  building  has  implied  power  to 
employ  a  surveyor  to  measure,  <&c.  Black  v. 
Cornelius,  1879,  6  R  681 ;  16  S.  L.  R  476. 

9.  Authority  —  Implied  —  Discharge  of 
Debt— Payment  to  one  propositus  nego- 
tiis. — A  rag  merchant  was  imprisoned.  Dur- 
ing his  incarceration  his  father  kept  the 
business  going.  Held  that  in  a  question 
between  the  rag  merchant  and  a  customer 
a  discharged  account  by  the  father  for  the 
price  of  goods  was  binding  on  the  son.  Gem- 
mdl  y,  Annandale  d;  Son,  Ltd.,  1899,  36  S.  L.  R. 
668. 

10.  Authority  — Implied  — Discharge  of 
Debt— Manager  of  Joint-Stock  (Company 
— Powers. — Circumstances  in  which  held  that 
the  manager  or  principal  agent  of  a  Joint- 
Stock  Shipping  Company  had  no  authority  to 
receive  and  discharge  payment  in  anticipation 
of  freight.  Boss,  Skolfield  d:  Coy.  v.  State  Line 
Steamship  Coy.,  1876,  3  R  134  ;  13  S.  L.  R  78. 

11.  Authority  —  Implied  —  Shipper  of 
€k>ods  acting  as  Agent  for  Charterer.— It 

was  a  stipulation  of  a  charter-party  between 
the  owner  and  consignee  that  the  ship  should 
load  cargo  in  a  specified  order.  The  owner, 
with  the  consent  of  the  shipper,  loaded  in  a 
different  order.  Damage  resulted.  Held  that 
the  shipper  had  no  authority  as  agent  of  the 
consignee  to  alter  the  terms  of  the  charter- 
party.  Lindsay  db  Son  v.  Sckolefield,  1897, 24  R 
530;  34  S.  L.  R  404  ;  4  S.  L.  T.  291. 

12.  Commission  —  Failure  of  Party  to 
Complete  Contract.  —  Held  that  commis- 
sion was  due  to  an  agent  who  had  effected 
the  sale  of  a  property  although  the  buyer 
ultimately  failed  to  pay  the  price.  Menzies, 
Bruce-Low  db  Thomson  v.  McLennan,  1896,  22 
R  299;  32  S.  L.  R  231;  2  S.  L.  T.  451. 

13.  Commission— Commission  for  obtain- 
ing Contract—  Contract  suspended  by  War 
—Supplementary  Contract.— A  firm  of  B. 
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&  F.  secured  a  contract  for  0.  for  paving  a 
town  under  an  agreement  that  they  were  to 
receive  a  commission  of  5  per  cent,  on  the 
prices  in  the  contract.  The  work  of  paving 
was  interrupted  by  a  war,  and  after  the  war  a 
new  contract  was  entered  into  by  0.  Held 
that  this  contract  must  be  held  to  be  merely 
supplementary  to  the  original  contract,  and 
that  B.  &  F.  were  entitled  to  their  commis- 
sion on  the  price  of  the  work  done  under  the 
second  contract.  Baines  d:  Tait  v.  Compaffnie 
OenerdU  dts  Mines  d'Asphalte,  1879,  7  R.  132 ; 
17  S.  L.  R.  49. 

14.  Ck>in2ni88ion  —  Broker  —  Amateur 
Broker— Qnantnin  Meruit.— A  person  who  is 
not  a  regular  broker,  but' who,  acting  as  such, 
negotiates  a  contract  of  sale,  is  entitled  to  re- 
muneration for  his  services  quantum  meruit  in 
lieu  of  broker's  commission.  Kennedy  v.  Gkus, 
1890,  17  R.  1085  ;  27  S.  L.  R  838. 

15.  CommiBsion  —  Broker  —  Qnantnin 
Meruit. — A  broker  or  agent  suing  for  com- 
mission or  a  sum  quantum  meruit  in  payment 
of  his  services  must  show  a  contract,  express 
or  implied,  for  his  remuneration.  The  mere 
fact  that  he  has  introduced  parties  who 
subsequently,  and  independently  of  him,  do 
business,  is  not  enough  to  entitle  him  to 
commission.  Van  Laun  d'  Coy.  v.  Neilson^ 
Beid  d-  Coy,,  1904  ;  6  F.  644  ;  41  S.  L.  R.  669 ; 
12  S.  L.  T.  86. 

16.  Commission— House  Agent— Sale  of 
Property. — Per  Lord  Kincairney — A  property 
agent  is  entitled  to  commission  although  the 
transaction  has  been  taken  out  of  his  hand 
and  been  settled  without  his  direct  inter- 
vention in  regard  to  the  final  contract,  if  he 
introduced  the  parties  as  buyer  and  seller, 
and  was  in  fact  the  cattsa  causans  of  the  sale. 
RoheHmi  v.  Biiirell,  1899  (0.  H.),  6  S.  L.  T. 
368. 

17.  Oommission- House  Factor— Usage 
of  Trade. — A  house  factor  who  had  managed 
a  property  for  many  years,  receiving  as  re- 
muneration a  commission  of  2^  per  cent. 
upon  the  rents  collected  by  him,  upon  the 
property  being  sold  by  his  principal,  claimed 
in  addition  a  commission  of  1^  per  cent,  upon 
the  rents,  due  at  the  next  term,  of  premises  let 
from  year  to  year  ;  and  of  2J  per  cent,  upon 
one  year's  rent  of  premises  let  on  leases 
negotiated  by  him,  and  averred  that  these 
charges  were  in  accordance  with  the  practice 
of  house-agents  in  Glasgow,  and  with  the  scale 
of  charges  for  the  management  of  property 


authorised  and  acted  on  by  the  Association  of 
House-Factors  and  Association  of  Landlords 
in  Glasgow,  and  were  reasonable  and  proper 
charges.  Held  that  as  the  parties  had  acted 
during  the  currency  of  the  emplojrment  upon 
the  footing  of  the  factor  being  paid  a  commis- 
sion upon  rents  collected,  the  claim  was  bad. 
Paterson's  Truttees  ▼.  Findlay  (O.  U.),  1892,  30 
S.  L.  R  248. 

I      18.  (Commission— Land    Agent — Sale   of 
I  Property— Terms  of  Employment.- A.  em- 

I  ployed  B.  to  sell  heritable  property  for  him. 
Before  B.  found  a  purchaser  A.  sold  the  property 
by  private  bargain  to  a  person  who  had  not  been 
introduced  by  B.  The  terms  of  B.'s  employ- 
ment were  set  out  in  a  circular  in  these  terms : 
**  A  commission  is  charged  if  a  sale  is  effected, 
no  matter  by  whom,  while  the  business  is  in 
the  subscriber's  hands,  or  if  sold  at  any  time 
thereafter,  provided  the  subscriber  has  been 
the  business  means  of  introducing  the  busi- 
ness to  the  notice  of  the  purchaser,  but  if  no 
sale  is  effected  no  charge  is  made  for  trouble. 
Outlays  are  in  all  cases  payable  by  the  seller." 
Held  that  B.  was  entitled  to  commission  on 
the  price  obtained  by  A.  M^Caig  v.  Broadley^ 
1897  (O.  H.),  5  S.  L.  T.  163. 

19.  (Commission  —  Shipbroker.— When  a 
shipbroker  introduces  a  buyer  to  a  builder 
and  business  results  from  the  introduction, 
the  broker  is  entitled  by  custom  to  commis- 
sion, to  be  paid  by  the  builder.  Bare  proof 
of  introduction  is  not  enough;  it  must  be 
shown  that  in  a  reasonable  sense,  and  to  a 
material  extent,  the  contract  of  sale  which 
followed  was  due  to  the  introduction.  Per 
L.  Wellwood.  Jacobs  dc  Go,  v.  McMillan  do  Son, 
Ltd.,  1894, 21  R.  623 ;  31  S.  L.  R.  623 ;  1  S.  L,  T. 
576.  WliiU  V.  Munro,  1876,  3  R  1011  ;  13 
S.  L.  R  651.  Moss  V.  CwnUffe  d-  Dunhp,  1876, 
2  U.  657. 

20.  Commission  — Shipbroker  — Usage  of 
Trade. — Held  that  a  shipbroker  was  entitled 
to  a  commission  on  a  sale  following  his  intro- 
duction of  a  customer,  although  the  sale  was 
effected  by  the  customer  himself.  IVaUcer, 
D<mald  dc  Coy,  v.  Birrelly  Stenhouse  dc  Coy,,  1883, 
11  R369;  21  S.  L.  R  252. 

21.  Commission  —  Shipbroker  —  Double 
Commission. — The  shares  in  a  ship  were  sold, 
one  half  by  the  builders,  one  half  by  a  broker, 
who  received  1^  per  cent,  on  the  full  price. 
The  usual  commission  on  the  sale  of  a  ship  is 
2i  per  cent.  Persons  who  had  taken  shares 
through  the  builder  sued  the  broker  for  their 
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proportion  of  his  commission  attributable  to 
their  shares  on  the  gromid  that  he  had  acted 
as  agent  for  the  owners  and  must  credit 
them  with  the  commission.  Held  (1)  that  the 
broker  had  never  acted  on  behalf  of  the  pur- 
suers ;  (2)  that  the  commission  he  had  received 
on  the  whole  price  was  just  the  full  commis- 
sion to  which  he  was  entitled  on  the  half. 
Jieilmm  v.  Skinner  db  Coy.,  1890,  17  R.  1243  ; 
27  8.  L.  R.  889. 

22.  Gominission  —  Sliipbroker —Charter- 
Puty. — A  shipbroker  negotiated  a  charter- 
party — conmiission  to  be  paid  in  percentage 
of  total  freight.  The  charter  was  for  six 
months,  but  made  provision  for  renewal. 
The  parties  having,  on  its  expiry,  entered 
into  a  new  charter-party,  on  different  lines, 
held  that  the  broker  had  no  claim  for  commis- 
sion on  the  second  contract.  Datvion  Bros.  v. 
FMer  it'  Sons,  1900,  2  F.  941 ;  37  S.  L.  R.  878. 


23.  Contract  by  Agent— Title  to  Qm 
Assignation. — ^A  farm  manager  sold  a  bullock 
from  the  home  farm,  and  before  receiving 
payment,  accounted  to  his  master  for  the 
price.  He  afterwards  sued  the  purchaser  for 
the  price.  Prior  to  the  date  of  the  action  he 
had  ceased  to  be  manager.  Held  that  he  had 
a  title  to  sue.  Graham  v.  Tait,  1885,  12  K. 
588;  22S.L.  R.  378. 

2i.  Contract  by  Agent  —  Non-existing 
Principal— Embryo  Company— Adoption.— 
A  company  cannot  sue  upon  a  contract  made 
on  its  behalf  by  a  third  party  before  it  has 
been  registered.  Tinnevelly  6ugar  Refining 
Coy.  V.  MirrUes,  JVaUon  ifb  Yaryan  Coy.  Ltd., 
1894,  21  R.  1009  ;  31  S.  L.  R  823  ;  2  S.  L.  T. 
149. 

25.  Contract  by  Agent— Disclosed  Prin- 
cipal—Liability of  Agent— English  Solici- 
tor —  Custom.  —  An  English  solicitor  who 
employs  another  about  a  client's  business  is 
personally  responsible  for  the  bill.  Held  that 
the  rule  did  not  apply  to  a  Scots  solicitor  so 
employing  an  English  solicitor.  lAvesey  v. 
Purdam  d;  Sons,  1894,  21  R  911  ;  31  S.  L.  R 
759  ;  2  S.  L.  T.  86. 

26.  Contract  by  Agent  —  Disclosed 
Piincipal— Condition  of  Contract  exclud- 
ing Liability  of  PxindpaL  —  A  contract 
entered  into  by  an  agent  for  a  disclosed 
principal  contained  a  clause  to  the  effect  that 
principals  should  be  bound  only  in  the  event 
of  their  signing  a  confirmation  slip.  One  of 
the  principaJs  signed  the  slip,  the  other  did 


not.  Htld  that  the  principal  who  had  failed 
to  sign  the  slip  was  precluded  from  founding 
on  the  contract.  Raiuohoff  <h  IFissler  v.  Burrell, 
1897,  25  R  284 ;  35  S.  L.  R  229. 

27.  Contract  by  Agent— Disclosed  Princi- 
pal— Title  to  Sue. — A  contract  for  the  build- 
ing of  ships  was  entered  into  by  a  firm  "  as 
agents  for  and  on  behalf  of  "  a  disclosed  princi- 
pal on  the  first  part  and  a  firm  of  shipbuilders 
on  the  second  part.  The  second  party  under- 
took to  pay  to  the  ''first  party"  certain 
penalties  in  the  event  of  late  delivery  of  the 
vessels.  Held  that  the  agents,  although  their 
principal  was  disclosed,  had  a  title  to  sue  an 
action  of  damages  against  the  shipbuilders. 
Levy  dc  Coy.  v.  Tlwmsons,  1883,  10  R  1134;  20 
S.  L.  R  753. 

28.  Contract  by  Agent— Disclosed  Prin- 
cipal—Agent de  facto  principal— Title  to 
Sue  on  Contract  —  Indemnification.  —  A 
broker  purporting  to  act  for  a  disclosed  prin- 
cipal, but  in  reality  contracting  on  his  own 
behalf,  sold  to  a  merchant  in  Glasgow  goods 
to  be  delivered  ex  ship  at  Liverpool.  The 
Glasgow  merchant  instructed  the  broker  to 
receive  the  goods,  pay  the  price,  and  resell 
on  his  behalf.  There  being  a  shortage  on 
the  price  realised  by  the  goods  as  compared 
with  the  contract  price, — Question  whether 
the  broker  or  the  person  named  as  principal 
(he  having  no  interest)  or  both  could  sue  on 
the  contract  P  Held  that  the  broker,  as 
agent  in  receiving  the  goods,  paying  the  price 
and  reselling,  was  entitled  to  be  indemnified. 
Stewart,  Brown  d:  Coy.  v.  Biggart  db  Fulton, 
1893,  21  R  293 ;  31  S.  L.  R  204;  1  S.  L.  T.  369. 

29.  Contract  by  Agent  —  Undisclosed 
Principal — Liability  of. — By  an  agreement 
between  G.,  the  proprietor  of  an  hotel,  and  M., 
the  occupant,  it  was  acknowledged  by  M.  that 
the  whole  furniture  and  effects  in  the  hotel  be- 
longed to  G.,  and  he  agreed  to  transfer  to  G.  the 
licence  for  the  hotel.  M.  further  agreed  to 
manage  the  hotel  for  G.,  for  which  he  was  to  be 
paid  a  weekly  wage,  and  to  account  to  him  for 
the  drawings.  G.  then  agreed  not  to  charge 
rent  for  M.'s  possession  from  the  term  imme- 
diately preceding  the  agreement,  and  M.  agreed 
to  account  to  G.  for  the  stock  in  the  hotel  as  at 
a  certain  date.  The  licence  was  thereafter 
transferred  to  G.  Subsequently  goods  were 
supplied  to  M.  for  the  purposes  of  the  hotel, 
on  his  order,  and  by  a  firm  who  were  in 
ignorance  of  G.'s  connection  with  the  hotel. 
On  learning  of  the  agreement,  however,  they 
raised  an  action  against  G.  for  the  price  of 

2 


35 


AGENCY 


36 


the  goods.  G.'b  defence  was  that  he  had  not 
ordered  the  goods,  that  the  agreement  had 
not  been  acted  upon,  and  that  M.  had  not 
managed  the  business  for  him.  Hetd,  on  the 
evidence^  that  G.  was  liable.  Dawson  <h  Coy. 
V.  Gold,  1888,  25  S.  L.  R  268.     Of.  No.  37. 

30.  Factor  —  Dischaxge  —  Factoiy  and 
Oommission  —  Bight  of  Factor  to  Dis- 
charge.— Held  that  a  person  who  has  granted 
a  factory  must  either  grant  the  factor  a 
general  discharge,  or  state  specific  objections 
to  his  account  within  a  reasonable  time. 
MUn  V.  ShoH,  1879,  6  R.  800. 

31.  Factor— Dischaige  of  Agent.— A  law- 
agent  who  had  for  many  years  acted  as  man 
of  business  for  a  deceased  lady  held  entitled 
to  a  discharge  from  his  whole  intromissions 
as  factor  and  law-agent,  as  a  condition  of 
paying  over  to  the  executors  of  the  deceased 
a  balance  of  her  estate  which  remained  in  his 
hands ;  reserving  to  the  executors  any  claim 
they  might  have  against  him  for  negligence 
as  law-agent.  Johnxion^a  Trs,  v.  Smith  Clark, 
1896  (0.  H.),  4  S.  L,  T.  180. 

32.  Factor— Mandate— Implied  Autho- 
rity— Servitude. — A  factor  has  no  power  to 
authorise  servitude  rights  of  a  permanent 
character.  Macgregor  v.  BalfoMr^  1899,  2  F. 
345 ;  37  S.  L.  R  245  ;  7  S.  L.  T.  273. 

33.  Factor  — Mandate  — Implied  Autho- 
rity—Sale  of  'EaXaX%,—Held  that  a  factor, 
appointed  for  the  purpose  of  realising  heritable 
bonds  on  an  estate,  was  entitled  to  put  in 
force  the  provisions  of  the  Heritable  Securities 
Act,  1894,  although  that  Act  came  into  force 
after  the  date  of  his  appointment.  Dunn  v. 
Movoaes  Trs,,  1901  (0.  H.),  8  S.  L.  T.  360. 

34.  Factor— Mandate— Power  to  Sell  to 
Meet  Advances  — Special  Terms  of  Con- 
tract.— In  February  A.  consigned  to  B.  a 
cargo  of  wheat,  on  which  B.  advanced  41s. 
per  quarter.  At  the  time  of  consignment  A. 
had  written: — "We  understand  this  cargo 
will  not  be  sold  under  42s.,  London  terms, 
without  our  consent."  B.  wrote  in  March 
that  the  meaning  of  their  undertaking  was 
that  they  "  would  not  sell  under  42s.,  London 
terms,  without  consulting  you."  The  ex- 
pression "London  terms"  is  a  well  known 
trade  one,  denoting  that  the  advance  was 
made  for  two  months  and  bore  a  certain  rate 
of  discount.  The  markets  fell  and  ultimately, 
in  August,  B.  demanded  from  A.  a  remittance 
to  cover  depreciation,  storage,  <&c.,  adding — 


"  Unless  this  is  done  within  seven  days  from 
this  date  we  must  sell  it  at  best  obtainable 
price,  and  claim  on  you  for  amount  of  loss/* 

A.  refused  consent,  and  B.  accordingly  sold. 
Held,  in  an  action  by  B.  for  the  balance,  that 
the  words  "  without  our  consent "  could  not 
cover  more  than  a  reasonable  time,  and  that 

B.  was  not  bound  to  continue  to  hold  as  long 
as  A.  chose,  but  after  due  notice  might  sell. 
Adams  d:  Coy.  v.  Athya  dh  Coy.^  1878,  16 
S.  L.  R.  20. 

35.  Factor— "Mercantile  Agent"— Docn- 
ment  of  Title— Vendee— Delivery  Order. — 

Question :  Whether  a  vendee  holding  delivery 
orders  for  goods  was  a  *'  Mercantile  Agent " 
in  the  sense  of  the  Factors  Act,  1890.  Broicne 
d:  Coy.  V.  Ainslie  de  Coy.,  1893,  21  R.  173  ;  31 
S.  L.  R.  161  ;  1  S.  L.  T.  335. 

36.  Factor— Factors  Act,  1889,  sec.  3 — 
Factors  (Scotland)  Act,   1890,    sec.     1. — 

Opinions  on  the  applicability  of  the  Factors 
Act,  1889,  to  the  pledge  of  documents  of  title 
to  goods  by  owners  of  the  goods.  Robertson  cb 
Baxter  v.  Inglis,  1897,  24  R.  768  ;  34  S.  L.  R. 
577 ;  4  S.  L.  T.  366 ;  1898,  25  R  (H.  L.)  70 ; 
35  S.  L.  R.  963 ;  6  S.  L.  T.  366. 

37.  Foreign  Principal— Title  to  sne  on 
Contract  made  for  him. — A  contract  made 
by  an  agent  in  his  own  name  for  an  undis- 
closed principal  may  be  enforced  by  the  prin- 
cipal subject  to  the  equities  between  the  agent 
and  the  other  contracting  party.  The  rule 
holds  although  the  principal  be  a  foreigner, 
if  his  mandate  be  proved.  Bennett  v.  Invei-esk 
Paper  Coy.,  1891,  18  R.  975 ;  28  S.  L.  R.  7U. 

38.  Foreign  Principal- Foreign  Power- 
Title  to  sne  on  Contract  made  on  behalf  of. 
— Agents  in  London  made  a  shipbuilding 
contract  in  Scotland  on  behalf  of  "  the  Spanish 
Minister  of  Marine,  hereinafter  called  the 
Spanish  Government."  By  the  law  of  Spain 
the  Spanish  Minister  of  Marine  represents 
the  Government.  Held  that  the  Spanish 
Minister  of  Marine  for  the  time  being  had  a 
title  to  sue  on  the  contract  in  his  own  name. 
Ca^taneda  v.  Clydebank  Engineering^  dbc.  Coy., 
1902  (H.  L.),  4  F.  31 ;  39  S.  L.  R  855;  10 
S.  L.  T.  237. 

39.  Foreign  Principal  —  Contract  —  Con- 
struction.— By  the  law  of  England  an  agent 
for  a  foreign  principal  does  not  make  his 
principal  a  party  to  the  contract  unless 
specially  authorised  to  do  so.  A  Scots  agent 
for  a  principal  in  British  Columbia  contracted 
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with  grain  merchants  in  London  as  agent  for 
an  nndisclosed  principal  It  was  a  stipulation 
of  the  contract  that  disputes  arising  out  of 
it  should  be  ruled  by  English  law.  In  an 
action  by  the  London  firm,  raised  on  the 
contract  in  Scotland  against  the  foreign  prin- 
cipal (jurisdiction  having  been  founded  by 
arrestment),  he/d  that  as  it  did  not  appear 
that  special  authority  was  given  the  agent  to 
make  the  foreign  principal  a  party  to  the 
contract,  the  pursuer,  in  terms  of  the  English 
mle,  had  no  title  to  sue.  Oirvin,  Roper  d;  Coy. 
V.  Monteah,  1895,  23  R.  129;  33  S.  L.  R  73 ; 
3  S.  L.  T.  148. 

40.  Fiand— Commpn  Agent.— A.  bought 
a  property  through  his  agent  B.  The  pro- 
perty was  bonded  in  favour  of  C,  another 
client  of  B.  A.  gave  B.  the  money  to  clear 
off  the  bond.  B.  embezzled  it,  and  obtained 
a  discharge  from  C.  Held  that  C.  was  entitled 
to  recover  the  amount  in  the  bond  from  A. 
Forhe^  TrusUey.  Finlay  iS;  Gibby  1902(0.  H.),  10 
8.  Ll  T.  270.  But  cf.  Richardton  v.  MacGeoch's 
r«.,  1898, 1  F.  145;  36  S.  L.  R.  Ill ;  6  S.  L.  T. 
226. 

41.  Fiand— Common  Agent  —  Incidence 
of  Loss  between  Innocent  Parties  — 
Agent  and  Client.  —  Renton  was  a  dis- 
honest solicitor.  He  had  two  clients, 
Spaven  and  Rose,  the  former  a  man  of 
means,  the  latter  a  speculative  builder.  As 
a  link  in  a  chain  of  frauds,  Renton  induced 
SpaTen  to  grant  a  discharge  of  a  heritable 
bond  for  £1000,  and  undertook  to  reinvest  the 
sum  on  the  security  of  building  land  held  by 
Rose.  He  prepared  a  bond  and  disposition 
in  security  over  Rose's  property  in  Spaven's 
favour,  and  persuaded  Rose  to  sign  it,  repre- 
senting that  he  held  the  money  at  his  call 
for  building  purposes.  In  an  action  by  Rose 
against  Spaven  for  the  reduction  of  his  bond, 
held  that  Spaven  had  given  value  for  the  bond 
by  executing  the  discharge  [he  had  executed  the 
discharge  first] ;  that  Rose  had  been  negligent 
in  aUowing  Renton  to  deal  with  his  money ; 
and  that  the  loss  fell  on  him.  Rose  v.  Spaveyi, 
1880,  7  R  925;  17  S.  L.  R  583.  And  see 
Renton  «t  Gray's  Tr,  v.  DicJUson,  1880,  7  R. 
951;  17  S.  L.  R.  648.  Dickison  v.  Scottish 
Provincial  Assurance  Coy.,  1880, 18  S.  L.  R  33. 
Maedtmald  v.  Warren,  1889  (O.  H.),  27 
S.  L.  R  46. 

42.  Fiand  — Common  Agent— Incidence 
ctfLosB  between  Innocent  Persons— Agent 
and  Client. — ^Where  the  joint  agent  of  a 
debtor  and  creditor  receives  money  from  the 


debtor  for  payment  of  debt,  and  embezzles  it, 
then,  apart  from  the  negligence  of  the  debtor 
or  creditor,  he  is  held  to  have  defrauded  the  one 
or  the  other  of  his  clients,  according  as,  at  the 
date  of  the  embezzlement,  he  held  the  money 
as  agent  of  the  debtor  or  agent  of  the  creditor. 
For  example,  if  the  debt  were  payable  on  the 
12th  October,  and  the  agent  received  the 
money  from  the  debtor  on  the  6th,  and 
embezzled  it  on  the  7th,  then  the  loss  would 
fall  on  the  debtor ;  but  if  he  postponed  em- 
bezzling till  the  13th,  then  the  loss  would  fall 
on  the  creditor.  Richardson  v.  3/a^Geock's  Trs., 
1898, 1  F.  145  ;  36  S.  L.  R.  Ill  ;  6  S.  L.  T.  226. 
Dunctmy.  AHhur,  1900  (0.  H.),  7  S.  L.  T.  389. 

43.  Fraud  —  Common  Agent  —  Doable 
Agency— Incidence  of  Loss— Bank  Agent. 
— A  lawyer  was  a  bank  agent  and  also  law- 
agent  to  a  trust,  which  had  an  account  current 
with  the  bank.  He  embezzled  trust  money, 
made  false  entries  in  their  pass-book,  which 
had  no  corresponding  entries  in  the  bank 
books,  and  then  absconded.  Held  that  it  was 
the  trust  and  not  the  bank  that  he  had 
cheated,  so  that  the  bank  was  not  responsible 
for  the  trust's  loss.  Cottper's  Trs.  v.  National 
Bank,  1889,  16  R  412  ;  26  S.  L.  R.  320. 

44.  Fraud  of  Agent — Incidence  of  Loss — 
Bank  —  Stockbroker  —  Client.  —  A  stock- 
broker sold  shares  for  a  client  and  received 
the  cheque  of  the  purchasing  broker  in  accord- 
ance with  the  usual  practice  of  the  Stock 
Exchange.  This  cheque  he  paid  into  his  bank 
account,  which  was  at  that  time  overdrawn. 
Then  he  absconded.  In  a  question  between 
the  bank  and  the  broker's  client,  held  that  the 
cheque  had  gone  into  the  bank's  hands  in  the 
ordinary  way  of  business  and  that  they  were 
entitled  to  retain  the  amount  got  by  the 
cheque.  Thomson  v.  Clydesdale  Bank,  1893 
(H.  L.),  20  R.  59  ;  30  S.  L.  R  950;  1  S.  L.  T.  11 1. 

45.  Fraud  of  Agent— Incidence  of  Loss- 
Benefit  to  Principal  —  Borrower  firandn- 
lently  induced  to  execute  Bond.— The  law- 
agents  of  A.  were  authorised,  and  put  in 
funds,  to  lend  £1000  to  C.  The  money  was 
lent,  and  C.  (who  had  agreed  to  give,  but 
had  not  given,  heritable  security)  paid  the 
interest  and  got  receipt  from  the  agent. 
The  agent  having  embezzled  £1000  be- 
longing to  another  client  B.,  fraudulently 
induced  C. — ^by  representations  that  B.  was 
creditor  in  the  loan  of  £1000 — to  grant  a 
bond  in  B.'s  favour,  and  it  was  recorded.  HeUf 
that  B.,  although  innocent,  could  not  take 
advantage  of    his    agent's  frauds  and  bond 
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reduced.     Traill  v.   Smith's  7r«.,  1876,  3  R 
770  ;  13  S.L.R.  489. 

46.  Fiand  of  Agenir- Forgery— Forgery 
by  Agent  —  Incidence  of  Loss.—Trustees 
invested  a  sum  on  mortgage  for  five  years. 
Their  law-agent  forged  an  assignation  of 
the  mortgage,  and  at  the  end  of  five  years 
uplifted  the  debt  and  granted  a  discharge  in 
name  of  the  assignee.  From  the  date  of  the 
assignation  till  the  fraud  was  discovered  two 
years  after  the  expiry  of  the  period  of  loan, 
the  agent  made  pajrments  to  the  beneficiaries 
as  of  interest  on  the  mortgage.  The  trustees 
signed  only  one  dividend  warrant.  Held  that 
the  trustees  were  entitled  to  reduce  the  assig- 
nation and  recover  payment  of  the  sum  lent 
by  them  on  mortgage.  IVallac^s  Trg.  v.  Port- 
Glasgow  Harbour  Trs.,  1880, 7  R.  645 ;  17  S.  L.  R 
447. 

47.  Fraud  of  Agent— Benefit  to  Principal 
—Borrowed  Money  used  to  reduce  Deficit.  — 
An  agent  fraudulently  borrowed  money  in  his 
principal's  name  and  used  it  to  reduce  a  deficit 
due  by  him  to  his  principal.  Held  that  the 
principal  was  not  thereby  bound  by  the  trans- 
action. Sinclair,  Moor  head  db  Coy.  v.  Wallace 
<t  Coy.,  1880,  7  R  874 ;  17  S.  L.  R.  604. 

48.  Fraud  of  Agent— Responsibility  of 
Principal— Stockbrokers  Clerk— Fraud  of 
— Quantum  lucratus.  —  If  an  authorised 
agent,  in  the  course  of  doing  business  for 
his  principal,  commit  a  crime  by  which  his 
principal  benefits,  held  that  the  principal  is 
liable  qiuintuin  lucratus.  Clydesdale  Bank  v. 
Paul,  1877,  4  R  626;  14  S.  L.  R  403. 

49.  Fraud  of  Agent — Responsibility  of 
Principal  —  Scope  of  Emplosnnent  —  Quan- 
tum lucratus. — A  principal  is  liable  for  the 
fraud  of  his  agent  acting  within  the  scope  of 
his  employment,  and  also  quttntiim  lucratus  sit 
for  the  agent's  fraud.  Hockey  v.  Clydesdale  Banky 
1898, 1  F.  119 ;  36  S.  L.  R  119  ;  6  S.  L.  T.  210. 

50.  Indemnity     of    Agent  —  Exceeding 

Mandate. — A  cautioner  for  a  composition 
contract  instructed  his  law-agents  to  pay  the 
first  instalment  on  condition  that  all  the 
creditors  acceded.  They  all  did  accede,  and 
the  agents  paid  the  instalment  except  to  one, 
who  declined  to  accept  payment  except  in 
full,  alleging  that  he  withdrew  his  consent. 
HM  that  the  cautioner  must  indemnify  the 
agent,  the  original  accession  of  all  creditors 
having  satisfied  the  condition.  Annan  v. 
Marshall,  1887,  26  S.  L.  R  94. 


51.  Indemnity  of  Agent— Stockbroker 
— Gonceatinent  by  Principal  of  Material 
Fact— Liability  for  Loss  caused  thereby. — 
Where  a  client  instructed  a  Dundee  stock- 
broker to  sell,  in  the  London  market,  certain 
Australian  Bank  Shares,  the  certificates  of 
which  he  formally  exhibited  to  the  stock- 
broker, without  informing  the  broker  of  the 
fact  that  the  shares  were  entered  on  the 
Colonial  Register  and  not  therefore  saleable 
in  the  London  market,  held  that  the  client 
was  liable  for  the  loss  thereby  occasioned. 
Mackenzie  v.  Blakeney,  1879,  6  R  1329;  16 
S.  L.  R  770. 

52.  Indemnity  of  Agent — Remedies  — 
Stockbroker^Purchase  of  Stock  for  Client 
— Misrepresentations  by  Client  regardinir 
Financial  Position. — A  stockbroker  who  has 
incurred  personal  liabihty  by  purchasing  stock 
for  a  client  on  misrepresentations  by  the 
client  as  to  his  financial  position,  is  entitled 
to  realise  the  stock  held  for  his  client  and 
close  his  account.  Risk  v.  Auld  d:  Guild,  1881 , 
8R  729;  18  S.  L.  R  520. 

53.  Indemnity  of  Agent  —  Remedies  — 
Stockbroker  carnring  over  Shares  in  his 
own  Name. — Held  that  a  law-agent,  acting 
as  broker  in  a  share  transaction  for  a  principal 
who  will  neither  pay  for  nor  give  instructions 
as  to  the  shares,  is  not  entitled  without 
authority  to  purchase  the  shares  for  himself. 
Cunningham  v.  Lee,  1874,  2  R  83;  12  S.  L.  K. 
58. 

54.  Indemnity  —  Claim  against  Third 
Parties— Title  to  Sue— Porcbase  of  Sub- 
jects by  Agent  without  Authority— Lia- 
bility to  Principal^ Title  of  Agent  to 
reduce  Sale. — Held  that  an  agent  who  had 
purchased  subjects  at  a  larger  sum  thaii 
authorised,  and  who  had  in  consequence  been 
found  liable  to  his  principals,  had  a  title  to 
sue  an  action  of  reduction  of  the  sale  on  the 
ground  of  fraudulent  misrepresentations  by 
the  seller  (Ld.  Rutherfurd  Clark  and  Ld. 
Kinnear  held  conJtra),     Milne  v.  HUchie,  dx.y 

1882,  10  R  365  ;  20  S.  L.  R  249. 

55.  Mandate— Proof  of— Stamped  Paper 
— Delivery  of. — Where  A.  signed  and  de- 
livered a  piece  of  blank  stamped  paper  to  B., 
and  B.  filled  it  up  as  a  guarantee, — held  that 
the  onus  of  proving  B.'s  authority  so  to  do  lay 
on  the  person  founding  on  the  document. 
IVylie  dc  Lochhead,  Ltd.  v.  HvnMlyy,  1889,  16  R 

I  907  ;  26  S.  L.  R  618. 
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56.  Mandate  ~  Recall —Ailrent  for  De- 
lively  of  Bond— Death  of  Obligant.— One 
of  seTeral  oo-obligants  in  a  bond  signed  it 
and  handed  it  to  the  agent  of  the  oo-obligants. 
Before  anything  more  had  been  done  the 
signing  obligant  died.  Held  that  his  death 
recalled  the  mandate  to  the  agent  to  have 
the  bond  completed  and  delivered.  Life 
Amoeiaiion  of  Scotland  v.  DotujUu,  1886,  13  R 
910;  23  S.  Ll  R  632. 

57.  Mandate— Validity —Vagueness  of 
Date. — Mandates  for  a  meeting  of  a  parochial 
board  for  the  election  of  an  inspector  of  poor, 
to  be  held  on  2nd  August "  or  any  subsequent 
date  to  which  such  meeting  may  be  adjourned/' 
AM  validly  tendered  at  a  meeting  on  5th 
September,  although  no  meeting  had  been 
held  on  2nd  August.  Muir  v.  Thompson^  1876, 
3  R  (H.  L.)  1 ;  13  S.  L.  R  739. 

58.  Mandate  — Validity  — Erasure  in 
Date. — ^Mandates  for  a  meeting  on  16th 
August  held  valid,  although  the  figure  6  had 
been  printed  on  an  erasure  of  figure  5.  Muir 
T.  Thamptan,  1876,  3  R  (H.  L.)  1 ;  13  S.  L.  R 
73a 

59.  Besponsibility  of  Agent— Breach  of 
Inntriictions  —  Belief. — An  agent  was  in- 
structed to  charter  a  ship  to  carry  coal  from 
Glasgow  to  Belfast^  there  to  deliver  '^into 
lighters  in  turn."  He  chartered  a  ship  to 
deliver  **as  customary,"  i.e,  on  quay.  The 
ship  arrived.  The  charterer  refused  to  take 
delivery  except  into  lighters,  the  shipowner 
insisted  on  delivery  on  quay.  Demurrage 
was  incurred,  and  finally  the  cargo  was  sold 
by  the  shipowner,  and  an  arbitration  entered 
into  between  the  parties,  in  which  the  ship 
was  awarded  demurrage,  and  the  expenses  of 
the  arbitration.  The  charterer  then  sued  his 
agent  on  his  breach  of  mandate  for  (1)  the 
demurrage,  (2)  the  expenses  of  the  arbitra- 
tion. Held  (1)  that  the  agent  was  not  liable 
for  the  sum  sued  for,  because  the  charterer 
had  acted  unreasonably  in  not  taking  delivery 
as  tendered  and  then  suing  the  agent  for  the 
cost  he  had  been  put  to  ;  (2)  oinnian  that  he 
would  not  have  been  liable  for  the  expenses, 
as  he  was  neither  a  party  to  the  submission 
nor  had  it  been  intimated  to  him.  Barkley  d: 
&ms  V.  Stmp$mi,  1897,  24  R  346  ;  34  S.  L.  R 
276 ;  4  S.  L.  T.  249. 

60.  Responsibility  of  Agent— Breach  of 
Instmctions  —  Excuse  —  Competing  In- 
teiest. — ^A  principal  lost  a  profit  on  a  sale 
which  he  had  instructed  his  agent  to  make. 


Third  parties  disputed  the  principal's  title 
to  the  subject  of  sale,  and  the  agent,  to  settle 
the  dispute,  raised  an  action  of  multiplepoind- 
ing  in  which  his  principal  proved  successful. 
Held  that  the  agent  had  been  justified  in 
raising  the  action  of  multiplepoinding,  and 
was  not  liable  to  his  principal  for  his  loss  of 
profits  on  the  sale.  JJotiyaU  v.  National  Bank, 
1892,  20  R  8 ;  30  S.  L.  R  52. 

61.  Besponsibility  of  Agent — Exceeding 
Authority — Liability. — ^A  bank  received  in- 
structions to  obtain  payment  of  a  protested 
bill.  Interest  and  the  charges  of  protest 
being  also  due,  the  debtor  tendered  the  prin- 
cipal sum  and  the  protest  charges,  but  declined 
to  pay  interest.  The  bank  wrote  their  corre- 
spondent for  instructions,  and,  without  waiting 
for  a  reply,  accepted  the  tender  and  cancelled 
the  bill.  The  principal  declined  to  forego  his 
claim  for  interest,  and  the  money  was  paid 
back  to  the  debtor,  who  shortly  afterwards 
became  bankrupt.  Held  that  the  bank  was 
liable  to  pay  the  full  amount  of  the  debt,  as 
their  action  in  cancelling  the  bill  had  pre- 
vented their  principal  from  doing  summary 
diligence,  which  might  have  been  effective 
to  recover  their  debt.  Bank  of  Scotland  v. 
Dominion  Bank,  1891  (H.  L.),  18  R  21 ;  28 
S.  L.  R  946. 

62.  Besponsibility  of  Agent— Debt  Col- 
lector—Blunders committed  by  Law- Agent 
employed  by  him. — A  creditor  employed  a 
debt  collector  to  collect  a  debt;  the  debt 
collector  employed  a  law-agent ;  and  the  law- 
agent  committed  an  abuse  of  process.  Held 
that  the  debt  collector  was  an  intermediary 
between  the  creditor  and  the  law-agent,  and 
was  not  liable  for  the  faults  of  the  latter. 
Taylor  v.  Rutherford,  1888,  16  R  608;  25 
S.  L.  R  430. 

63.  Besponsibility  of  Agent— Negligence 
— Qratnitous  Agent— Defence  of  no  Besult- 
ing  Loss. — A  gratuitous  agent  held  liable  for 
negligence  which  resulted  in  his  principaFs 
being  deprived  of  a  security  for  the  delivery 
of  goods  purchased  by  him.  The  goods  were 
never  delivered  owing  to  the  subsequent 
sequestration  of  the  seller.  A  defence  of 
"no  resulting  loss,"  on  the  ground  that  the 
security  would  have  been  reducible  under 
the  bankruptcy  laws^  held  bad,  where  the 
possibility  that  the  temporary  retention 
of  the  security  might  have  effected  the 
delivery  of  the  goods  was  not  disproved. 
Sliven  v.  WaUon,  1874,  1  R  412  ;  11  S.  L.  R 
223. 
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'^f[^/kA0i  tijh  'i*0^X'if,T,  *•  At*  tvtr*  atr  eirc:is- 

tnjth  fA  b3  »t4Urri>er.t«.  As  a  matter  of  fact 
Im;  had  lM?er«  Teiy  laxDe  a]l  Lis  life.  He  vas 
kilUsd  \fj  afj  wBtfj\tinX,  In  an  actka  Irr  his 
vi/|//ir  azair«Jit  t^ie  irisarauoe  ccaipaaT  it  was 
yr'ffhd  t\isaJL  X\>h  cr/mifStnyB  a^^eot,  through 
wlt^/fn  <W;«««ed  insured,  was  aware  of  the 
lafrnmeM.  £r<^  that  the  a(;ent  s  knowledge 
was  tJie  c^/rnfjanj''s  ktu/wUsd^e,  which  barred 
the  ermipariy  from  taking  adrantage  of 
the  mssdi&scri j/t ion  of  the  lameneas.  Crutk- 
think  r,  Sf/rtium  Acri/f^ni  Iiuiurance  Coy.  Dd., 

mr,,  2Z  H.  147 ;  33  a  L.  R  134 ;  3  S.  L.  T. 
H57, 

65.  Shiplnroker-'ffliip's  DislnmeiiieiitB— 
Brokerafe— For«ifn  VeMal— Llalrilily  of 
Foraifn  Owner,  —  Owners  of  a  ship  held 
liable  to  a  broker  attending  to  the  vessel 
and  making  ship's  disbursements  at  a  for- 
eign pr^rt  with  the  approval  of  the  master, 
and  iff  their  ultimate  benefit ;  although 
the  broker  had  been,  in  the  first  instance, 
directed  to  attend  the  vessel  by  the  char- 
terers, Iiariut$tm  y.  Pdertien  Brothern^  1902, 
ft  V.  m;  4^)  8.  L.  R.  MS;  10  8.  L.  T. 
345. 

66.  Btockbroker  —  Acting  as  Principal 
Dealing!  between  Stockbrokers.— Edin- 
burgh strx;kbrokerii  wrote  to  Glasgow  stock- 
brokers re(}tioiiting  them  to  buy  certain  shares 
for  them,  and  duly  received  intimation  of 
the  purchase  '*by  your  order  and  on  your 
fiticount."  The  Edinburgh  brokers  received 
the  triiniifer  from  the  Glaiigow  brokers,  made 
out  in  the  namo  of  a  client  whose  name  the 
former  had  communicated  as  transferee.  They 
thini  (lolivorud  the  transfer  to  the  transferee 
in  exchange  for  his  che(jue  and  granted  to 
the  (ilaiigow  brokers  their  own  cheque  for  a 
■tun  in  excess  of  the  price  of  the  shares  so 
as  to  cover  a  balance  then  standing  against 
them.  The  Edinburgh  brokers'  cheque  was 
dishonoured  and  their  estates  afterwards 
NiKpioNtmted,  their  client's  cheque  remaining 
in  thoir  hands  tUK^'ished.  Held  that  the  Edin- 
burgh brokers  hud  bought  the  shares  as 
prinoi|>alB  and  not  as  agents,  and  that  the 
(Hasgow  brokers  had  no  claim  to  a  prefer- 
enoo.  Mivknizie  cC*  Aitkrn  v.  lioherhony  1886, 13 
11.  404  ;  23  8.  L.  U.  309. 


J.— . z  :rp  -ocs  loc 

k;^**:mT  Ia:»  sell  tbezi.  and  is  liable 

sef  oc  an  artiele  pn^ 
'jp  zy  zjjiake.  a^jd  afterwards  redaiined  by 
tiie  rjwTter.     A'-m'fKs  t.  '.-vj.V  <f-  Svhi,  LUL, 

;i»j3  o.  H.^  i:  s.  L  T.  :*a. 


68.  Wamirty     of 

tfoker. — H^li  tbat  a  shipbroker  in  negoiiat- 
in^  a  cLarter-partr  «:amnt«d  the  accuracy  of 
his  repreaentatio&s  of  the  terms  offered  by 
the  parties,  and  was  liable  in  damages  in  the 
event  of  a  wron^  tiaosmission  of  an  offer. 
h^.d/rri  A'c*u''*^''rft  Xor^^}:rH*in  v.  Salveserif 
1903 :  4*3  S.  L.  R.  3X) ;  10  S.  L  T.  543. 


aumkstary  debt.  48. 
Amocst  op  Aument,  I-IO. 
Liability  fob.  11-42. 

LlABILITT  OP  CHIUX  11,  12. 

Liability  op  Fathee-ix-Law,  13. 
Liability  op  Geaxdpabext,  14-16. 
Liability  op  Musbaxd,  17-24. 
Liability  op  Parent,  25-35. 
Liability  op  Son-ix-Law,  40. 
Liability  op  Wife,  42. 
Natube  of  Claim,  43-47. 
Revision  op  Aliment,  4-9. 
Satisfaction  of  Claim,  36-39. 
Termination  of  Liability,  41. 


1.  Amount— Mode  of  Fixing— Jniy  TriaL 

— Amount  of  aliment  of  illegitimate  child  held 
unsuited  for  trial  by  jury,  and  issue  disallowed. 
Goutts  V.  fi^iUon,  1901  (O.  H.),  9  S.  L.  T.  91. 

2.  Amonnt— Husband  and  Wife— Sepaxar 
tion — Bate. — In  fixing  aliment  payable  by  a 
husband  who  is  living  apart  from  his  wife, 
the  Court  will  look  at  all  the  circumstanoea 
ot  the  parties — the  income  of  the  husband, 
the  degree  and  mode  of  life  of  the  wife,  and, 
if  there  have  been  a  contract  of  voluntary 
separation,  the  terms  on  which  the  parties 
had  agreed  to  live  apart.  Thomson  v.  Thom' 
son,  1890,  17  R.  1091. 

3.  Amonnt— Husband  and  Wife -Separa- 
tion.—A  husband  sued  for  aliment  by  his  wife, 
and  admittedly  bound  to  pay  it,  had  a  free  in- 
come of  £200  a  year.  Held  that  £65  per  annum 
was  not  an  excessive  sum  to  allow  as  aliment 
to  the  wife.  Jameson  v.  Jameson,  1886,  23 
S.  L.  R.  402. 
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4.  Amount— Bevision  —  Bestriction.— It 
U  competent  to  present  a  petition  to  the 
Court  to  restrict  for  the  futare  the  amount 
of  aliment  previously  awarded.  MacdoJuUd  v. 
Macdonald,  1881,  8  R.  985 ;  18  S.  L.  R  706. 

5.  Amomit — Beyision— Increase — ^Birth 
of  Child  after  Decree  of  Separation.— A 

wife  having  given  birth  to  a  legitimate  child 
after  decree  of  separation  and  aliment,  the 
Court  increased  the  amount  of  aliment 
awarded  Hay  v.  Hay,  1882,  9  R.  667;  19 
S.  L.  R  442. 

8.  Amount  —  Bevision  —  Hnsband  and 
Wife — Separation. — The  Court  will  at  any 
time,  and  notwithstanding  any  previous 
agreement  of  the  parties,  adjust  the  aliment 
payable  by  a  husband  to  his  wife,  from  whom 
be  is  judicially  separated,  so  as  to  meet  the 
equities  of  the  case.  Stewart  v.  Stewart,  1887, 
15  R.  113;  25S.  L.  R  104. 

7.  Amonnt  —  Bevision  —  Hnsband  and 
Wife— Separation  Contract  as  a  Measure 
of  Aliment— Judicial  Separation.—''  It  may 
perhaps  be  true  that  when  a  contract  of 
separation  proceeds  upon  an  admission  of 
cruelty,  the  effect  of  such  contract  is  the 
same  as  a  decree  of  separation  and  aliment. 
The  contract  plus  the  finding  of  cruelty  may 
have  all  the  effect  of  a  decree ;  but  the  pro- 
position cannot  in  my  opinion  be  put  higher. 
In  particular,  it  cannot  be  maintained  that 
the  aliment  fixed  by  the  contract  is  less  liable 
to  revision  on  a  change  of  circumstances  than 
if  it  had  been  found  due  and  fixed  by  a 
decree."  (Per  Lord  Kyllachy.)  M'Keddiev. 
M'Keddie,  1902  (O.  H.),  9  S.  L.  T.  381. 

a  Amount  —  Bevision  —  Hnsband  and 
Wife — Separation  Agreement— Increase  on 
Birth  of  Child. — The  Court  refused  to  alter  a 
voluntary  contract  of  separation  in  so  far  as 
it  fixed  aliment  for  a  wife,  or  to  make  a 
further  award  towards  the  maintenance  of 
a  child  whose  birth  was  expected  when  the 
contract  was  made.  Seott  v.  Scott y  1894,  21 
R  853 ;  31  S.  L.  R.  714 ;  2  S.  L.  T.  53. 


9.  Amonnt—Be^ision— Award  of  Ali- 
ment in  hoc  statn— Change  of  Circnm- 
Stances. — In  an  action  of  multiplepoinding  a 
pupil  and  his  curator  ad  litem  lodged  a  claim 
for  aliment,  and  the  Court,  finding  a  reason- 
able aliment  due,  fixed  it  at  £18  per  annum. 
Held  competent,  on  a  change  of  circiunstances, 
to  alter  the  award.  Purvet^  Tr$,  v.  Purvesj 
1900  (O.  H.),  8  S.  L.  T.  179. 


10.  Amonnt— Measure  of  Fathers  Lia- 
bility for  Aliment.— A  father  is  liable  to 
aliment  his  children  so  far  as  he  has  the  means 
necessary,  with  strict  economy,  to  maintain 
and  educate  them  suitably  to  his  condition 
in  life.  fVatson  v.  IVatson,  1896  (0.  H.),  33 
S.  L.  R.  771  ;  4  S.  L.  T.  39. 

11.  Liability  —  Children  —  Aliment  to 
Father—Action  against  One  Child  out  of 
Fonr— All  Parties  not  Called.— In  an  action 
for  aliment  by  a  father  against  one  of  his  four 
children,  plea  that  the  other  three  children 
should  have  been  called  repelled,  in  the  absence 
of  averment  that  they  had  superfluous  means. 
Hamilton  v.  Hamilton,  1877,  4  R.  688  ;  14 
S.  L.  R  448. 

12.  Liability— Child— Bastard— Parent- 
Liability  for  Support  of  Mother.— A  bastard 
son  is  not  liable  to  support  his  mother. 
Clement  v.  Bell  dr  Sons,  Ltd,,  1899,  1  F.  924 ;  36 
S.  L.  R  725 ;  7  S.  L.  T.  44  overruling  Samson 
V.  Davie,  1886,  14  R  113;  24  S.  L.  R  108  ; 
and  see  Clarke  v.  dirfin  Coal  Coy.,  1891  (H.  L.), 
18  R  63  ;  28  S.  L.  R  960. 

13.  Liability— Father-in-law  —  LiabiUty 
to  Aliment  deserted  Daughter. — A  father- 
in-law  is  not  liable  to  aliment  the  deserted 
wife  of  his  son.  Mackay  v.  Mackay's  Trs,,  1904, 
6  F.  936;  41  S.  L.  R  396;  11  S.  L.  T.  741. 
Reid  V.  Reid,  1897  (O.  H.),  4  S.  L.  T.  282. 

14.  Liability  —  Grandparent  —  Acknow- 
ledgment  of   Obligation   to   Support.— A 

father  went  abroad  leaving  a  lunatic  daughter 
behind  him  destitute.  Her  paternal  grand- 
father acknowledged  his  obligation  to  support 
her,  and  did  so  till  the  date  of  his  death. 
His  property  he  left  in  the  hands  of  trustees 
for  distribution.  They  retained  a  sum  of 
£600,  the  amount  which  might  be  due  as 
legitim  to  the  absent  son.  Held,  in  these 
circumstances,  that  the  aliment  of  the  lunatic 
granddaughter  formed  a  charge  against  the 
trust-estate,  to  be  paid  (primo  loco)  out  of  the 
sum  set  apart  as  the  legitim  of  her  absent 
father.  Leslie  P.  C,  v.  Gib^fon's  Trs.,  1899,  1  F. 
601 ;  36  S.  L.  R  426 ;  6  a  L.  T.  338. 

15.  Liability— Grandfather— Liability  of 

— A  grandfather  is  liable  to  aliment  grand- 
children when  their  father,  his  son,  has  de- 
serted his  wife  and  family  and  has  disappeared. 
Bell  V.  Bell,  1896  (0.  H),  2  S.  L.  T.  598. 

16.  Liability— Grandfather— Representa- 
tive.— An  orphan  in  destitute  circumstances, 
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whose  health  had  given  way,  brought  an 
action  for  aliment  against  the  trustees  hold- 
ing and  vested  in  the  whole  estate  of  her 
grandfather,  who  had  died  leaving  a  large 
heritable  and  moveable  estate  which  was  still 
undivided.  Her  destitution  had  arisen  dur- 
ing her  grandfather's  life,  and  had  been  known 
to  him,  but  no  aliment  had  been  claimed  by 
her  till  after  his  death.  Held  (per  Lord 
Fraser)  that  she  was  not  entitled  to  aliment 
from  the  estate.  Observed  that  such  a  claim 
would  have  been  good  against  the  represen- 
tatives of  a  father.  Smith  v.  Smithes  Trs. 
(O.  H.),  1882, 19  S.  L.  R  652. 

17.  Liability— Hnsbaad— Action  for  Ali- 
ment without  Conclnsion  for  Separation.— 

Opinio7i  that  it  was  competent  for  a  wife  to 
sue  her  husband  for  aliment  to  be  paid, 
**  so  long  as  the  defender  shall  refuse  to 
receive  and  entertain  the  pursuer.*'  Pearce 
V.  Pearce,  1898  (O.  H. ),  5  S.  L.  T.  338.  GaUhell 
V.  Gatchell,  1898  (O.  H.),  6  S.  L.  T.  224. 

18.  Liability  —  Husband  —  Desertion  - 
Adherence. — A  woman  obtained  decree  of 
declarator  of  marriage;  the  summons  con- 
tained no  conclusion  for  adherence.  She 
moved  for  an  award  of  aliment.  The  husband 
stated  at  the  bar  that  he  would  never  adhere. 
The  Lord  Ordinary  pronounced  an  inter- 
locutor, finding  the  pursuer  entitled  to  ali- 
ment "  so  long  as  the  defender  shall  refuse 
to  adhere."  Hicks  v.  Hicks,  1899  (0.  H.),  6 
S.  L.  T.  261. 

19.  Liability— Hnsband— Interim  Award 
—Decree  for  Aliment  in  Sheriff  Court.— A 

wife  is  not  entitled  to  turn  an  interim  decree 
for  aliment  obtained  in  the  Sheriff  Court  into 
a  practically  permanent  decree  by  refusing  to 
bring  an  action.  The  husband's  remedy,  how- 
ever, is  not  to  refuse  to  pay  aliment,  but  to 
apply  to  the  Sheriff.  M'Leod  v.  M*Leod,  1893 
(O.  H.),  1  S.  L.  T.  274. 

20.  Liability— Husband— Interim  Award 
—Divorce— Reclaiming  Note.— A  wifehaving 

reclaimed  against  a  decree  under  which  her 
husband  obtained  divorce,  the  Court  awarded 
her  aliment  until  final  judgment  on  the 
reclaiming  note,  and  gave  decree  for  a 
sum  to  account  of  her  expenses  in  the  Outer 
House.  Montgomery  v.  Montgomery,  1880,  8  R 
26  ;  18  S.  L.  R  6.  So  where  the  husband 
had  died  pending  the  reclaiming  note  and  his 
representatives  had  sisted  themselves,  they 
were  found  liable  to  pay  aliment  to  the  re- 
claimer, liitchie  V.  Ritchie,  1874, 1  R.  826  ;  11 
S.  L.  R.  569. 


21.  Liability— Husband  — Divorce  — In- 
terim Aliment—Mandatary— Liability  of 
liandatazy. — The  mandatary  of  a  pursuer  in 
an  action  for  divorce  is  not  liable  for  interim 
aliment  to  the  wife.  Webiter  v.  Webster,  1896 
(O.  H.),  33  S.  L.  R.  369  ;  3  S.  L.  T.  255. 

22.  Liability— Husband  — Divorce— Ali- 
ment after  Parties  divorced.  —  A  wife 
having  raised  an  action  of  separation  and 
aliment  against  her  husband,  raised  a  subse- 
quent action  for  divorce,  and  obtained  decree. 
Held  that  a  motion  in  the  action  of  separation 
and  aliment  for  an  award  of  aliment  was 
incompetent,  as  the  parties  were  already 
divorced.  Shirrefs  v.  Shirrefs,  1896, 23  R.  807  ; 
33  S.  L.  R  614  ;  4  S.  L.  T.  43. 

23.  Liability— Husband— Interim  Award 
—  Separation  and  Aliment  —  Time  for 
asking.  —  A  wife  pursuing  an  action  for 
separation  and  aliment  moved  for  an  interim 
award  of  aliment  and  expenses  before  defences 
were  due.  She  was  possessed  of  some  meana. 
The  L.  O.  superseded  consideration  of  the 
motion  until  the  case  should  appear  in  the 
adjustment  roll.  Pirrie  v.  Pirrit,  1903  (O.  H.), 
10  S.  L.  T.  598. 

24.  Liability— Husband— Husband  reftu- 
ing  to  aliment  Adulterous  Wife.— Although 
a  wife  admitted  having  committed  adultery, 
the  L.  O.  awarded  her  aliment  against  her 
husband,  who  refused  to  receive  her  into  his 
house  but  had  not  raised  an  action  for  divorce 
against  her.  Milne  v.  Milne,  1901  (O.  H.),  8 
S.  L.  T.  375. 

25.  Liability— Parent— Divorced  Parent. 
— A  divorced  husband  remains  liable  for 
aliment  of  the  children  of  the  marriage. 
Foxwell  V.  Robertson,  1900,  2  F.  932  ;  37  S.  L.  R. 
726  ;  8  S.  L.  T.  46. 

26.  Liability— Parent— Apprentice— Son 
Learning. — A  young  man  who  has  been  ap- 
prenticed by  his  parents  to  a  profession  is 
entitled  to  reasonable  aliment  from  them 
until  he  has  learned  his  busines&  Whyie  v. 
IVhyte,  1901,  38  S.  L.  R.  670;  9  S.  L.  T.  99. 

27.  Liability— Parent  — Pauper  Son.— A 
crofter  had  a  large  family  dependent  upon 
him,  one  of  whom,  owing  to  illness,  was  ob- 
liged to  have  partial  relief  from  the  parochial 
board.  His  father-in-law  was  also  dependent 
upon  him.  In  an  action  by  the  parochial 
board  against  him  for  relief  of  advances  made 
on  account  of  the  pauper  son — held,  in  respect 
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that  it  appeared  that  the  father  was  contri- 
buting  to  the  maintenance  of  another  son 
who  was  earning  a  wage  sufficient  in  itself 
for  that  purpose,  and  was  therefore  possessed 
of  more  means  than  was  ahsolutely  necessary 
for  himself  and  his  family,  that  the  board 
were  entitled  to  relief.  Ohtervtd  that  a  de- 
cree for  aliment  can  never  be  made  for  aU 
time  coming. — Duncan  (Inspector  of  Banff)  v. 
F<»he9, 1878, 15  S.  L.  R.  371. 

28.  Liability— Parent— Bastard— Deser- 
tion  by  Mother. — Decree  granted  against  the 
father  of  illegitimate  children  deserted  by 
their  mother  for  sums  spent  by  a  parochial 
board  in  alimenting  them.  Decree  for  future 
aliment  refused,  on  the  ground  that  the  claim 
was  one  of  relief  which  implied  prior  disburse- 
ment. Den  y.  Lumtden,  1891,  19  R.  77 ;  29 
S.  L.  R  76. 

29l  Liability— Parent— Bastard  — Claim 
ty  Mother. — Held  that  the  mother  of  an 
illegitimate  boy  was  entitled  to  recover  from 
its  father  contribution  toward  its  aliment 
during  the  period  between  its  seventh  and 
thirteenth  birthdays,  during  which  time  she 
had  maintained  it,  although  she  had  never 
offered  to  give  up  its  custody  to  him.  Shearer 
V.  RoberUon,  1877,  5  R.  263;  Dunnetv.  Gamp- 
hell,  1883,  11  R.  280;  21  S.  L.  R.  198;  and  cf. 
IMg  V.  Buchan,  1885,  22  S.  L.  R.  630. 

3a  Liability— Parent— Bastard— Fntnre 
Aliment— Minor  Pabes— Mothers  Title  to 
Sue. — ^The  mother  held  not  entitled  to  sue  for 
future  aliment  of  an  illegitimate  minor  pvbes. 
Hmrdie  v.  LW«A,  1878,  6  R.  115  ;  16  S.  L.  R.  48. 

31.  Liability  —  Parent  —  Bankrupt  — 
Future  Aliment. — Held  that  the  mother  of  a 
bastard  was  entitled  to  claim  on  the  seques- 
trated estates  of  the  father  for  future  aliment 
of  the  child.  Btnom  v.  WiUon'e  Trustee,  1886, 
13  R.  1101;  23S.  L.  R.  776. 

32.  Liability— Parent  -  Separate  Estate 
of  Ghild— Snms  held  in  Trust.— Trustees 
nirdained  to  make  payment  to  a  father  out  of 
the  income  of  trust  funds,  held  by  them  for 
behoof  of  his  son,  of  sums  expended  by  the 
farther  on  his  son's  upbringing;  and  to  pay 
thereafter  a  fixed  sum  towards  the  boy's 
education.  Duke  of  Sutherland,  Petitioner, 
1901, 3  F.  761  ;  38  S.  L.  R.  462 ;  8  S.  L.  T.  502. 

33.  Liability— Parent— Separate  Estate 
of  Child. — Where  a  child  had  separate  estate 
the  Court  authorised  its  mother,  as  tutor,  to 


repay  herself  out  of  the  child's  estate,  sums 
spent  on  its  aliment  and  education  in  the 
past,  and  to  levy  a  tribute  for  the  future. 
Milne,  Petitioner,  1888,  16  R.  437  ;  25  S.  L.  R. 
329. 

34.  Liability— Parent— Separate  Estate 
of  Child- Claim  by  Parent  against  Child's 
Inheritance— Arrears.— H«^  that  a  parent 
was  entitled  to  recover  out  of  the  accumu- 
lated income  of  a  fund,  administered  by 
trustees  for  his  children,  sums  which  he  had 
spent  in  educating  and  maintaining  the 
children.  Hutcheson  v.  Hoggan^s  Trs,,  1904; 
41  S.  L.  R.  408;  11  S.  L.  T.  731. 

35.  Liability  —  Parent  —  Separate  Estate 
of  Child. — Held  that  a  mother  who  was  able 
to  support  her  children  and  who  held  her 
daughter's  share  of  her  deceased  father's 
estate  was  entitled  to  set  n  gainst  interest 
thereon  sums  spent  on  her  daughter's  main- 
tenance and  education,  but  that  same  could 
not  be  deducted  from  the  capital.  Fairgrieves 
V.  Hendersons,  1885,  13  R  98  ;  23S.  L.  R.  66. 

36.  Liability— Satisfaction  of— Offer  by 
Father  to  Support.— There  is  a  settled  rule 
that  the  father  of  an  illegitimate  son  is  not 
bound  to  pay  aliment  to  the  mother  after  the 
child  has  attained  the  age  of  seven  years,  if 
he  then  makes  a  bond  fide  offer  to  receive  the 
child  into  his  home  and  to  support  him  there 
(Millar  v.  Melville,  1898, 1  F.  367  ;  36  S.  L.  R. 
247  ;  6  S.  L.  T.  275),  or  to  place  it  in  the  care 
of  a  suitable  custodier  (Moncrieff  v.  Langlund^, 
1900,  2F.  nil  ;  37  S.  L.  R.845  ;  8  S.L.T.  97. 
See  IVestlands  v.  Pirie,  1887,  14  R.  763;  24 
S.  L.  R.  536.  Doig  v.  Bxkciian,  1885, 22  S.  L.  R. 
630).  But  there  are  exceptions  to  the  rule 
where  it  is  certain  that  a  change  would  be  detri- 
mental to  the  child's  health.  The  question  is. 
What  is  the  best  course  to  follow  in  the 
interests  of  the  child  .^  Illustration  of  the 
exception.  Brown  v.  Halbeii,  1896,  23  R.  733  : 
33  S.  L.  R.  565  ;  4  S.  L.  T.  11.  M'Carroll  v. 
Kerr,  1877  (O.  H.) ;  15  S.  L.  R.  106.  So  too 
held  that  the  rule  did  not  apply  where  a  Sheriff 
had  fixed  a  period  for  the  payment  of  aliment. 
(Jliver  V.  Bayne,  1894  (O.  H.) ;  2  S.  L.  T.  106. 

37.  Liability  —  Satisfaction  of— Offer  to 
Tna.intain   in   Residence  —  Grandfather.— 

Held  that  an  offer  by  a  grandfather  to  main- 
tain his  grandchild  in  his  own  house  was,  in 
the  circumstances  of  the  case,  a  reasonable 
compliance  with  a  demand  made  by  its  mother 
for  aliment.  BeU  v.  Bell,  1890,  17  R.  649 ;  27 
S.  L.  R.  437. 
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38.  Liability  — Satisfaction  of— Obliga- 
tion to  Maintain— Separate  Maintenance. 

— A  widow  was  bound  in  terms  of  a  settle- 
ment,  under  which  she  received  an  annuity, 
to  maintain  the  daughters  of  her  husband's 
first  marriage.  Held  that  she  discharged  the 
obUgation  by  an  offer  to  maintain  in  her  own 
house  a  daughter  who  had  gone  into  a 
nunnery.  Barry's  Trs.  v.  Barry,  1888,  15  R. 
496  ;  25  S.  L.  R.  358. 

39.  Liability  —  Satisflftction  —  Contract 
with  Third  Party  to  Support.  —  iZ«'/(i  no 
defence  to  an  action  by  an  illegitimate  child 
against  her  deceased  father's  estate  for  ali- 
ment, that  he  had  made  an  agreement  with 
third  parties  for  the  adoption  and  aliment  of 
the  child.  A,B.v.  C.  D.,  1900,  2  F.  610  ;  37 
S.  L.  R  421 ;  7  S.  L.  T.  377. 

40.  Liability— 8on-in-Law.— The  Married 
Women's  Property  Act,  1877,  has  modified  the 
common  law  so  as  to  relieve  a  husband  of  the 
liability  to  support  his  wife's  mother  [see 
Foidis  V.  Fairbaim,  1887,  14  R.  1088;  24 
S.  L.  R.  758],  where  he  was  married  after  the 
commencement  of  the  Act  and  was  not 
lucratus  by  the  marriage.  To  the  extent  of 
property  received  from,  through,  or  in  right 
of  his  wife,  he  remains  liable  as  for  her  ante- 
nuptial debt.  M* Allan  v,  Alexander,  1888,  15 
R  863 ;  25  S.  L.  R.  606. 

41.  Liability— Termination  of  Liability. 
— A  child  who  has  been  educated  to  a  pro- 
fession, and  started  in  the  world,  must  make 
his  own  way  without  further  demands  upon 
his  father  for  assistance,  unless  he  be  physically 
or  mentally  disabled.  Smith  v.  Smithy  1885, 
13  R.  126 ;  23  S.  L.  R.  92. 

42.  LiabiUty  —  Wif e  —  Rigbt  of  Father 
Alimenting  Son  to  Recover  from  Son's 
Wife. — A  married  woman  who  was  possessed 
of  separate  estate  was  sued  by  her  husband's 
father  for  expenses  incurred  by  him  in  aliment- 
ing her  husband  and  providing  him  with 
medical  attendance.  Her  husband  was  with- 
out means,  and  unable  to  work  on  account 
of  illness.  In  incurring  these  expenses  the 
father  was  not  acting  under  any  agreement 
with  her.  Held  that  the  father  being  bound 
to  aliment  his  son  ex  jure  naturse,  was  not 
entitled  to  recover  from  the  wife  even  if  she 
were  also  bound  to  aliment  her  husband. 
Opinion  that  a  married  woman  possessed  of 
separate  estate  is  not  bound  to  aliment  her 
husband.  Fingzies  v.  Fingsties  (O.  H.),  1890, 
28  S.  L.  R.  6. 


43.  Nature  of  Claim— Debt— BastarcL— 

(1)  An  illegitimate  child's  claim  for  aliment 
is  a  debt  due  by  his  parents,  and  their 
estate.  (2)  The  mother's  claim  against  the 
father  for  contribution  towards  the  child's 
maintenance  is  also  one  of  debt  for  which 
she  may  rank  in  his  sequestration.  (1) 
Oncken's  Judicial  Factor  v.  Reimers,  1892,  19 
R.  579 ;  29  S.  L.  R.  384.  (2)  Doicns  v.  IFil- 
son's  Trustee,  1886,  13  R.  1101 ;  23  S.  L.  R. 
776. 

44.  Nature  of  Claim  — Debt  — Deceased 
Parent— Legitim. — The  claim  of  children  for 
support  and  upbringing  is  one  of  debt 
against  their  father's  estate,  payable  in  the 
first  instance  out  of  legitim.  Urquhart  Exrt, 
V.  Abbot,  1899,  1  F.  1149;  36  S.  L.  R  896; 
7  S.  L.  T.  114.  Baillie's  Trs.,  1896  (O.  H.), 
33  S.  L.  R.  589 ;  4  S.  L.  T.  30.  Spalding  v. 
Spalding's  Trs.,  1874,  2  R.  237  ;  12  S.  L.  R. 
169. 

45.  Nature  of  Claim  — Debt— Deceased 
Parent.  —  Observed  that  the  claim  of  a 
legitimate  child  for  aliment  against  the 
representatives  of  a  father  is  not  like  the 
claim  of  an  illegitimate  child  of  the  nature 
of  an  ordinary  civil  debt ;  it  is  sui  generis  and 
subject  to  equitable  qualifications ;  there  must 
be  indigence  on  one  side  and  superfluity  on 
the  other ;  a  claim  cannot  be  sustained  which 
would  result  in  pauperising  the  person  against 
whom  it  is  brought.  APKenna  v.  Ferguson, 
1894,  1  S.  L.  T.  600. 

46.  Nature  of  Claim  —  Debt  —  Husband 
and  Wife— Widow— Claim  against  Estate 
of  Husband.  —  A  wife's  claim  for  aliment 
against  the  estate  of  her  deceased  husband  is 
one  of  debt  and  is  not  precluded  by  her 
acceptance  of  a  provision,  in  full  of  her  legal 
rights,  where  such  provision  is  inadequate 
for  her  support.  Afiderson  v.  Grant,  1899, 
1  F.  484 ;  36  S.  L.  R,  369  ;  6  S.  L.  T.  298. 
Held  contra  in  Houxird's  Exr.,  Howard^s  C,-B., 
1894,  21  R.  787  ;  31  S.  L.  R.  661  ;  2  S.  L.  T. 
42,  where  the  widow  received  one  half  of 
her  husband's  estate  as  jus  relictse,  and  the 
Court  ordered  the  other  half  to  be  paid  to 
the  executor. 

47.  Nature  of  Obligation  —  Parent  and 
Child. — The  obligation  of  children  to  aliment 
their  parent  is  not  joint  and  several,  and  it 
is  not  necessary  to  call  them  all  in  an  action 
at  the  parent's  instance.  Dear  v.  Duncan^ 
1896  (O.  H.),  3  S.  L.  T.  241.  Duncan  v. 
Duncan,  1882  (O.  H.),  19  S.  L.  R.  696.     Hamil^ 
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ton  V.  HamiUon.,  1877,  4  R.  688  ;  14  S.  L.  R. 
448. 

48w  Alimentazy  Debt— Expense  of  com- 
mittal of  Dangerous  Lunatic — Lunacy  Act, 
1862,  sec.  15.  —  Held  that  the  expense  of 
oommittal  to  an  asylum  of  a  dangerous 
lunatic  did  not  constitute  an  alimentary  debt 
against  the  lunatic.  Craig,  <kc,,  1884,  11  R. 
038  ;  21   S.  L.  K  701. 


ALIMENTARY   PROVISION 

See  Annuity 

Assignation,  1,  2. 
Baxkbuptcy,  10-12. 
Constitution,  3-8. 
Diligence  Against,  9-12. 
Excess  of,  10-12, 
Payment,  13. 
Renunciation,  14. 

1.  Assignation — Reduction.  —  Where  it 
doubtful  on  the  construction  of  a  settle- 
ment whether  or  no  a  provision  made  to  the 
settler's  son  was  alimentary,  and  the  son 
assigned  a  portion  of  it  to  his  creditors,  the 
Court  refused,  at  the  instance  of  the  son,  to 
reduce  the  assignation.  Rogerson  v.  liogerson^s 
Trustee,  1885,  13  R  154 ;  23  S.  L.  R.  102. 

2.  Assignation— Marriage-Contract.  —  A 
lady  who  was  in  right  of  an  alimentary  life- 
rent under  her  father's  trust  settlement  con- 
veyed to  her  marriage-contract  trustees  her 
whole  estate  for  payment  of  the  liferent  to 
her,  and  after  her  death  to  her  husband,  these 
liferents  being  declared  alimentary.  Held  that 
the  conveyance  in  the  marriage-contract  did 
not  cany  the  liferent  to  which  the  lady  was 
entitled  under  her  father's  settlement,  and 
that  she  was  entitled  to  demand  direct  pay- 
ment. XeiUon^s  Trs,  v.  Hetideriton,  1897,  24  R. 
1135:  34  S.  L.  R.  865  ;  5  S.  L.  T.  110. 

3.  Constitution— -Provision  to  Children 
and  issue  of  predeceasing  Child.— A  declara- 
tion in  a  will,  which  asserted  the  alimentary 
character  of  a  fund  bequeathed  to  children  of 
the  testator,  held  not  to  apply  to  issue  of  a 
predeceasing  child  called  in  to  take  its  parent's 
share.  Murrat/s  Trs.  v.  Bloxsam^s  Trs,,  1887, 
15  R.  233;  25  S.  L.  R  191. 

4.  Consti^tion  —  Trust  to  Protect.  — 
Where  a  testator  gave  no  directions  for  a 


continuing  trust  to  guarantee  the  alimentary 
character  of  an  annuity  which  he  conferred, 
held  that  the  beneficiaries  were  entitled  to 
immediate  payment  of  the  capital.  Murray  v. 
Macfarlanes  Trs.,  1895,  22  R  927  ;  32  S.  L.  R 
716  ;  3  S.  L.  T.  93. 

5.  Constitution — Direction  to  Trustees 
to  purchase  Alimentary  Annuity — No 
Trust  to  Protect. — A  direction  to  trustees 
to  purchase  an  annuity  in  favour  of  A.  B.,  the 
same  to  be  strictly  alimentary  in  character, 
was  not  protected  by  any  trust.  Held  that 
the  annuitant  was  entitled  to  demand  pay- 
ment of  the  capital.  Kennedy^ s  Trs.  v.  Warren, 
1901,  3  F.  1087 ;  38  S.  L.  R.  827  ;  9  S.  L.  T. 
149. 

6.  Constitution — Marriage  Contract — 
Alimentary  Provision  to  Wife  out  of  ber 
own  Funds— Does  it  exclude  Creditors  after 
Dissolution  of  Marriage?— By  antenuptial 
contract  a  lady  conveyed  her  estate  to  trus- 
tees for,  inter  alia,  payment  to  her  of  the 
liferent,  which  was  declared  to  be  purely 
alimentary.  After  the  dissolution  of  the 
marriage,  held,  in  a  question  with  the  lady's 
creditors^  that  the  fund  was  open  to  their 
diligence.  Moncreiff  {Murray^ s  Trust),  1900 
(O.  H.),  8  S.  L.  T.  281. 

7.  Constitution — Rigbt  of  Creditors  to 
Alimentary  Provision  Conceived  in  favour 
of  Grantor  of  Deed. — Under  an  antenuptial 
marriage-contract  a  husband  conveyed  to  the 
trustees  certain  ground-annuals  in  security  of 
an  annuity  therein  provided  for  his  wife.  The 
trustees  were  to  hold  the  ground-annuals  for 
behoof  of  both  spouses  during  their  joint  lives 
for  their  alimentary  uses  allenarly,  and  after 
the  death  of  the  wife,  if  she  predeceased,  for 
the  husband's  behoof,  in  liferent  for  his  ali- 
mentary use  allenarly.  Held  that  in  so  far  as 
the  husband  was  concerned  the  declaration 
that  the  subjects  were  to  be  held  stante  ifuuri- 
monio  for  alimentary  uses  only  was  a  stipula- 
tion in  his  own  favour  which  could  receive  no 
effect  in  a  question  with  onerous  creditors. 
Robertson  v.  RohertsonU  Trustee  (O.  H.).,  1878, 
16  S.  L.  R  13. 

8.  Constitution  —  Contract  —  Allowance 
f^om  Son-in-law  — Agreement  —  Construc- 
tion.— Terms  of  an  agreement  between  a 
farmer  and  his  son-in-law,  under  which  held 
that  an  allowance  by  the  latter  to  the  former 
was  alimentary,  and  not  liable  to  compensa- 
tion in  a  question  between  them.  Question : 
Whether  it  would  be  so  protected  in  a  ques- 
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tion  with  third  parties  P  Reid  v.  Bell,  1884, 
12  R.  178;  22  S.  L.  B.  136. 

9.  Diligence — Bankruptcy. — The  general 
rule  that  an  assignation  of  an  alimentary  fund 
is  ineffectual,  or  at  least  revocable,  is  subject 
to  this  qualification,  that  an  alimentary  pro- 
vision will  not  be  placed  beyond  creditors  so 
far  as  it  is  exorbitant,  or  beyond  the  reason- 
able requirements  of  the  donee,  having  regard 
to  his  position  and  circumstances.  Clare- 
mont's  Tra.  v.  Claremonf,  1896  (O.  H.),  4 
S.  L.  T.  144. 

10.  Diligence— Excess— Arrestment — Ex- 
cessive Income. — ^A  labourer  who  earned  a 
precarious  12s.  a  week,  because  he  had  been 
maimed  by  an  accident,  was  creditor  against 
his  father*s  trust  for  an  alimentary  provision 
of  128.  a  week.  The  Court,  holding  his 
income  not  excessive,  recalled  arrestments  of 
the  alimentary  fund,  used  in  the  hands  of  the 
father's  trustees,  by  a  creditor  of  the  labourer. 
Dick  V.  Russell,  1887,  15  R  261 ;  25  S.  L.  R 
281. 

11.  Diligence — Excess  —  Bankruptcy.  — 
£500  per  annum  held  to  be  a  reasonable  allow- 
ance of  an  alimentary  provision  to  a  baronet^ 
also  a  member  of  the  Scottish  bar.  The 
excess  ordered  to  be  paid  over  to  the  trustee 
in  bankruptcy.  Haydofi  v.  Foirest^s  Trs,,  1896 
(0.  H.),  3  S.  L.  T.  182. 

12.  Diligence— Excess   over   Reasonable 

Proyision. — Held  that  an  alimentary  pro- 
vision was  only  protected  against  diligence  to 
the  extent  of  a  reasonable  provision.  Living- 
stone V.  Livifvgstone,  1886,  14  R.  43 ;  24 
S.  L.  R.  30. 

13.  Pasnnent  — Advances  by  Trustees— 
Right  to  retain  Alimentary  Legacy.  — 
Before  a  legacy  had  vested,  trustees  made 
the  beneficiary  a  payment  to  account.  Held 
that  the  payment  was  a  personal  advance 
from  the  trustees  to  the  beneficiary,  and  that 
they  were  entitled  to  retain  the  amount  when 
the  legacy  became  payable,  notwithstanding  a 
declaration  in  the  trust-deed  that  the  legacy 
was  alimentary  and  not  assignable,  this  de- 
claration not  being  fortified  by  a  trust.  Both- 
well  V.  Stuart's  Trs.,  1898,  1  F.  81 ;  36  S.  L.  R. 
97. 

14.  Renunciation  of— Discharge  by  Fiar 
and   Liferenter    Tmstees  —  Denuding.  — 

Held  that  trustees  were  not  entitled  to  de- 
nude on  obtaining  a  discharge  from  a  fiar  and 


liferenter  where  the  liferent  wbs  alimentary' 
in  its  nature.  Hughes  v.  Edwards,  1892  (H.  L.), 
19  R.  33 ;  29  S.  L.  R.  911.  EliotVs  Trustee  v. 
ElioU,  1894,  21  R  975 ;  31  S.  L.  R.  850  ;  2 
S.  L.  T.  164.  Montgomeri^s  Trs.  v.  Montgomerie^ 
1888,  15  R  369 ;  25  S.  L.  R.  278.  Bamm  v. 
Barron's  Trs.,  1887  (O.  H.),  24  S.  L.  R.  736, 


ANNUITY 

1.  Alimentary— Nature  of— ArreaiB. — 
Observations  by  Lord  Stormonth  Darling;  on 
the  nature  of  an  alimentary  annuity.  Where 
the  estate  in  the  hands  of  trustees  was  in- 
sufficient during  a  number  of  years  to  pay  au 
alimentary  annuity,  but  afterwards  funds 
came  into  their  hands,  held  that  the  annui- 
tants were  entitled  to  the  arrears  without 
interest.  EtoingU  Trs,  v.  McUhiesrniy  1901 
(O.  H.),  9  S.  L.  T.  367. 

2.  Alimentary— Purchase  ot— Vesting  of 
a  trust-estate  was  postponed  until  the  expiry 
of  an  alimentary  annuity.  Held  that  the 
trustees  were  not  entitled,  without  the  con- 
sent of  all  the  beneficiaries,  to  purchase  an 
annuity.  Parlanes  Trs,  v.  Parlane,  1902,  4 
F.  805 ;  39  S.  L.  R.  632  ;  10  S.  L.  T.  48. 


3.  Alimentary  — Purchase  of 
ftom  Qovemment  or  Insurance  Company. 
— Testamentary  trustees  were  directed  to 
implement  obligations  undertaken  by  the 
testator,  in  an  antenuptial  marriage-contract, 
in  terms  of  which  he  was  bound  to  pay  an 
alimentary  annuity  to  his  widow.  Held  that 
the  testamentary  trustees  discharged  their 
obligation  by  tendering  a  Government  annuity 
for  the  sum  named,  payable  to  the  marriago- 
con tract  trustees.  Graham* s  Trs,,  1898,  I  P. 
357  ;  36  S.  L.  R.  273  ;  6  S.  L.  T.  257. 

4.  Alimentary— Purchase  of— Direction 
to  Purchase  Qovemment  or  Savings'  Bank 
Annuity  —  Declaration  of  Alimentary 
Character  — No  Trust  to  Protect  — Be- 
pugnancy. — A  testatrix  directed  her  trustees 
to  purchase  for  certain  beneficiaries  Govern- 
ment or  Savings'  Bank  Annuities  "  which  shall 
be  strictly  alimentary,  and  shall  be  payable  to 
the  beneficiaries  on  their  own  receipt." 

Government  annuities  are  not  strictly  ali- 
mentary, as  they  pass  to  creditors  on  bank- 
ruptcy, but  they  are  not  assignable.  The 
beneficiaries  demanded  payment  of  the 
amounts  of  the  legacies,  no  trust  to  protect 
the  annuities    having    been    created.      The 
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Court  held  that  the  trustees  must  purchase 
the  GrOTermneut  annuities.  Hutckimou^s  Trs, 
V.  Young^  1903,  6  F.  26;  41  S.  L.  R.  14  ;  11 
S.  L.  T.  359. 

5.  Purchase  of— Provision  to  Spouses- 
Power  of  Trustees  to  Denude.— Trustees  in 
terms  of  an  antenuptial  marriage-contract  held 
funds  which  came  from  the  lady  in  trust  for  the 
spouses  or  the  surviyor  in  liferent  allenarly, 
and  the  issue  of  the  marriage  in  fee  ;  in  the 
event  of  there  being  no  children  of  the  mar- 
riage, the  wife  had  complete  power  of  disposal 
of  the  fee — saving  her  liferent.  When  the 
spouses  were  aged  respectively  seventy  years, 
being  childless,  they  called  upon  the  trustees 
to  purchase  with  the  full  sum  an  annuity  to 
satisfy  the  liferents,  the  annuity  being  taken 
in  favour  of  the  trustees  to  be  administered 
in  terms  of  the  trust.  The  Court,  holding 
the  spouses  past  childbearing,  sanctioned  the 
proposal  De  la  CkawnetU's  Trs.,  1902,  4  F. 
745:  39  S.  L.  R.  524  ;  10  S.  L.  T.  3. 

&  Payment  out  of  Capital— Preference. 

— Held  that  annuities  to  a  mother  and  wife 
were  payable  out  of  capital,  income  failing; 
the  widow's  annuity  having  a  preference. 
Adajnton'i  Trs.  v.  Adanison's  Exrs.,  1891,  18  R. 
1133;  28S.  L.  R.869. 

7.  Payment  out  of  Capital— A  marriage- 
contract  provided  an  annuity  of  £200  to  the 
wife.  The  husband  obliged  himself,  his  heirs 
and  executors,  to  warrant  the  annuity  at  all 
hands,  and  bound  his  heirs  and  successors  to 
invest  within  six  months  after  his  death  the 
funds  necessary  to  secure  payment.  The 
husband  died  leaving  insufficient  means  to 
provide  for  the  annuity.  Held  that  it  formed 
a  first  charge  upon  his  estate,  and  that  the 
widow  was  entitled  to  payment  out  of  capital. 
Kennedy  v.  Kennedy's  M.-C.  Trs.,  1897  (O.  H.),  5 
S.  L.  T.  94. 

8.  Payment— Terms  of.— It  being  directed 
that  an  annuity  out  of  an  entailed  estate 
should  be  payable  ''  at  two  terms  in  the  year, 
Whitsunday  and  Martinmas,  by  equal  portions, 
beginning  the  first  term's  payment  thereof 
at  the  first  of  these  terms  which  shall  happen 
after  my  decease  for  the  half-year  following," 
iuld  that  the  first  payment  fell  to  be  made  in 
3iay,  the  grantor  having  died  in  January. 
Lamant'Campbell  v.  Carter-Campbell,  1895,  22 
R  260;  32  S.  L.  R.  203 ;  2  S.  L.  T.  430. 

9.  Testamentazy- Addition  to  Pension 
—  Increase    of    Pension.  —  A  testator  ex- 


pressed his  intention  that  his  widow  should 
have  an  annuity  of  £600.  She  would  re- 
ceive a  pension  of  £300,  and  he  directed 
his  trustees  to  pay  another  £300  out  of  his 
estate.  The  pension  having,  after  his  death, 
been  increased  by  £60,  held  that  the  trustees 
must  now  pay  only  £240.  Hunter's  Trs.  v. 
Hunter,  1894,  21  R.  949  ;  31  S.  L.  R.  837 ; 
2  S.  L.  T.  134. 


APPOBTIONMENT 

1.  Entail— Debts  on  Estate— Provision 
to  Widow— Interest  on  Bond.— Where  an 

heir  of  entail  in  possession  died  between 
terms,  held  that  (1)  the  first  half-year's 
Aberdeen  annuity  payable  to  his  widow  at 
the  first  term;  (2)  interest  for  the  same 
half-year  on  a  bond  over  the  estate;  (3) 
the  half-year's  rent -charge  for  drainage 
expenditure  fell  to  be  apportioned  between 
the  personal  representatives  of  the  deceased 
and  the  succeeding  heir.  Learmonth  v. 
Sinclair's  Trs,,  1878,  6  R.  548  ;  15  S.  L.  R. 
304. 

2.  Rent— Fiar  and  Liferenter— Prepay- 
ment.—Where  a  liferenter  has  let  the  life- 
rented  subjects,  received  prepayment  of  a 
year's  rent  by  virtue  of  an  agreement  outside 
the  lease,  and  died  between  terms,  his  executor 
must  account  to  the  fiar  for  the  rents  appli- 
cable to  the  portion  of  the  term  still  to  run. 
TennenVs  Exr.  v.  Lawson,  1897  (O.  H.),  35 
S.  L.  R.  72  ;  5  S.  L.  T.  164. 

3.  Bent— Vendor  and  Vendee— Forehand 
Bents— Apportionment  Act,  1870,  sec.  2.— 
The  assignation  of  rents  in  a  disposition  of 
lands  let  in  arable  farms  bore  to  be  "  from  the 
date  hereof  .  .  .  without  regard  to  the  legal 
question  of  crops."  Under  the  leases  the 
entries  of  tenants  were,  to  houses  and  grass 
at  Whitsunday,  to  arable  lands  at  separation 
of  crops.  The  first  half-year's  rent  was  due 
at  first  Martinmas  after  entry.  Held  that  the 
whole  rents  payable  at  said  term  of  Martin- 
mas were  forehand  rents,  and  belonged  to  the 
disponee.  MaxiceWs  Trs.  v.  Scott,  1873,  1  R. 
122  ;  11  S.  L.  T.  57. 

4.  Stipend  —  Ann  —  Apportionment  Act, 
1870. — The  Act  does  not  apply  to  Church 
Stipend  nor  to  the  Ann.  Latta  v.  Edinburgh 
Ecclesiastical  Commrs.,  1877,  5  R  266;  15 
S.  L.  R.  168. 
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ABBITBATION 

Actings  of  Pabtiea,  54. 
Appeal  to  Courts,  50-53. 
Appointment  op  Abbiter,  1^. 
Arbiter,  1-23. 
AwABD,  25-38. 
Building  Society,  77. 
Contract,  Clause  in,  53-73. 
Corruption,  28-34. 

Damages,  Power  of  Arbiter  to  Award, 

21. 

Delay  in  issuing  Award,  31. 

Delectus  Personje,  3-6. 

Disqualification  of  Arbiter,  6-19. 

Divisibility  of  Award,  36. 

Enforcement  of  Award,  28,  53. 

Error  in  Law,  35. 

Evidence,  Construction  op  Award,  26, 
37. 

Evidence,  Power  of  Arbiter  to  Take,  21, 

Evidence,  Power  of  Valuator,  44, 48, 49. 

Exclusion  of  Law  Courts,  50-53. 

Extra  Work,  63,  64. 

Findings,  29-31. 

Friendly  Society,  77,  78,  and  see  Voce, 

Housing  of  Working  Classes,  79. 

Irregularities,  44-47. 

Issue  of  Award,  29-31. 

Judicial,  73-75. 

Lapse,  39-41. 

Lump  Award,  32,  33. 

Orders  to  Perform,  22. 

Oppression,  47. 

oversman,  42-44. 

Powers  of  Arbiter,  20-23. 

Procedure,  45-49. 

Railways,  80-82. 

Reasons  for  Award,  35-37. 

Reduction  of  Award,  34-37. 

Reference,  50-83. 

Remuneration  of  Arbiter,  24,  25. 

Savings*  Bank,  83. 

Scope  of  Reference,  50-83. 

Skill,  Man  of,  38,  48,  49. 

Statutory  Reference,  76-83. 

Valuation,  44,  48,  49. 

1.  Arbiter — Appointment— Nomination 
nnder  Protest— Statutory  Arbitration.— 
A  person  bound  to  submit  to  statutory  arbi- 
tration in  terms  of  the  Lands  Clauses  Act, 
•objected  to  the  nominee  of  the  other  party, 


and  presented  a  note  of  suspension  and  inter- 
dict against  the  nominee  acting.  The  com- 
plainer  took  this  step  without  having  first 
nominated  his  own  arbiter  under  protest. 
The  L.  O.  granted  interim  interdict,  and 
suspended,  Riddell  v.  Lanarkshire  and  Ayrshire 
Ely,  Coy.,  1901  (O.  H.),  8  S.  L.  T.  415. 

2.  Arbiter  —  Appointment  —  Decree   of 
Sheriff  —  Reduction  —  Vagueness.  —  An 

appointment  of  an  arbiter  by  a  Sheriff  re- 
duced on  the  ground  of  ambiguity.  Glasgow 
Subway  Coy,  v.  Corporation  of  Olasgow,  1894 
(O.  H.),  1  S.  L.  T.  579. 

3.  Arbiter— Delectus  Persons— Selection 
—Arbitration  (Scotland)  Act,  1894,  sees. 
1,  2,  3,  4. — An  arbitration  clause  in  a  contract 
is  valid  although  arbiters  are  not  named  and 
although  no  mode  of  selection  is  indicated. 
The  Court  will  appoint  an  arbiter  should  the 
parties  fail  to  agree.  Douglas  cC*  Coy.  v.  Stiven, 
1898  (O.  H.),  6  S.  L.  T.  215.  For  the  earlier  law 
see  Howden  db  Coy. v.  Dobie  d-  d^y.,  1882, 9  R  758. 
Rainsay  v.  Strain,  1884,  11  R  527;  21  S.  L.  R 
372.  Tancred,  Arrol  cD  Coy.  v.  Steel  Coy.  of  Scot- 
Uiud,  1890  (H.  L.),  17  R  31 ;  27  S.  L.  R  463. 
[Reference  to  holder  for  time  being  of  an 
office, — held  bad.]  Murdoch  v.  France,  1894 
(O.  H.),  2  S.  L.  T.  320.  [Reference  to 
nominee  of  a  party  named  held  good.] 

4.  Arbiter— Delectus  Persona— Number 
of  Arbiters  not  stated  —  Application  to 
Court— Arbitration  (Scotland)  Act,  1894, 
sees.  2,  3. — A  contract  referred  all  matters  in 
dispute  between  the  parties  *'  to  arbitration." 
A  dispute  between  the  parties  arose.  One  of 
them  declined  to  refer.  The  other  presented 
a  petition  under  the  Act  of  1894  for  the 
appointment  of  an  arbiter.  That  Act  provides 
for  an  appointment  by  the  Court  where  one 
arbiter  is  intended  (sec.  2),  or  where  two 
arbiters  are  intended  (sec.  3).  Its  provisions 
go  no  further.  The  Court  refused  the  prayer 
of  the  petition  as  ultra  vires.  McMillan  d:  Sfm^ 
Ltd.  V.  Rowan  d-  Coy.,  1903,  5  F.  317;  40 
S.  L.  R  265  ;  10  S.  L.  T.  642. 

5.  Arbiter— Delectus  Persone— Number 
of  Arbiters  not  stated  —  "  Customary 
Manner."— The  timber  trade  having  a  well- 
recognised  custom  which  regulates  the  arbi- 
tration of  disputes  between  the  buyers  and 
sellers  of  timber, — held  that  a  reference  clause 
in  a  contract,  by  which  the  pnrties  agreed  to 
refer  disputes  '*'  to  arbitration  in  the  custom- 
ary manner  of  the  timber  trade,"  was  good. 
Douglas  db  Coy.  v.  Stiven,  1900,  2  F.  575;  37 
S.  L.R412;  7  S.  L.  T.  3C1. 
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6.  Arbiter  — Delectus  Persone  —  Befer- 
ence  to  a  Fluctuating  Bodj.—Helii  that  the 
Society  of  Inspectors  of  Poor  for  Scotland^  an 
unincorporated  and  fluctuating  body,  were 
proper  arbitrators  of  a  question  as  to  the 
maintenance  of  a  pauper  referred  to  them  by 
two  parishes.  Bremner  v.  Elgin  Lunctc//  Buard^ 
1874,  1  R.  1155,  11  S.  L.  R  692  ;  1875,  L.  R, 
2  8c  AppL  535;  2  R  (H.  L.)  136 ;  12  S.  L.  R 
640. 

7.  Arbiter— Disqualiflcation-— Corruption 
— Undue  Influence.  —Averments  which  were 
held  releTant  to  found  an  action  of  reduction 
of  a  decree-arbitral  on  the  ground  of  legal 
corruption  on  the  part  of  the  arbiter,  within 
the  meaning  of  the  Act  of  Eegulations,  1695, 
and  of  undue  influence  exercised  upon  him  by 
one  of  the  parties.  The  proof  in  this  case 
fell  short  of  what  was  requisite  to  success  in 
such  an  action.  Tranent  Coal  Coy.  v.  PoUon, 
1877,  15  S.  L.  R  184. 

8.  Arbiter— l>iBqualiflcation— Corruption. 

— An  application  by  an  arbiter  for  a  loan  from 
both  the  parties  submitters,  is  not  in  itself  a 
corrupt  act.  Moruon  v.  Thomson's  2V«.,  1880, 
8  R  147 ;  18  S.  L.  R  97. 

9.  Arbiter— Disqualiflcation— Interest  — 
Party  to  Contract  Arbiter  of  Disputes 
under  it. — A  man  may  appoint  himself  arbiter 
under  a  clause  of  reference  in  a  contract  be- 
tween himself  and  another.  Biichan  v.  MelvtlUy 
1902, 4  F.  620 ;  39  S.  L.  R  398 ;  9  S.  L.  T.  459. 

10.  Arbiter— Disqualiflcation— Interest — 
Employment  in  Office  by  one  Party— Title 
to  Olgect.  —  A  gentleman  who  was  named 
as  arbiter  in  a  contract  between  the  Edin- 
burgh Corporation  and  Mr.  Lownie,  a  builder, 
waa,  during  the  currency  of  the  contract, 
appointed  Dean  of  Guild,  thus  becoming  an 
€x  offiev>  member  of  the  Town  Council.  Held 
that  he  was  thereby  disqualified  from  acting 
as  arbiter,  and  that  the  Town  Council  had 
a  title  to  take  the  objection.  Edinburgh 
Magistrates  v.  Lotonie,  1903,  5  F.  711;  40 
&  L.  R  471 ;  10  S.  L.  T.  752. 

11.  Arbiter — Disqualiflcation— Interest 
—Arbiter  engineer  for  one  of  Parties— Act- 
ings.— Held  that  an  arbiter  who  was  engineer 
for  one  of  the  parties  was  not  disqualified  by 
his  office  or  actings  from  determining  ques- 
tions nosed  under  the  clause  of  reference  in 
a  contract.  Mwckay  v.  Parochial  Board  of 
Barryy  1883,  10  R  1046 ;  20  S.  L.  R  697. 


12.  Arbiter— Disqualiflcation  — Interest 
— Adviser  of  one  of  Parties. — A.  and  H.  in 
1872  agreed  that  H.  was  to  be  allowed  to 
work  the  coal  in  a  certain  area,  subject  to 
this,  that  he  should  not  be  entitled  to  remove 
any  of  the  coal  which,  in  the  opinion  of  G. 
(who  acted  as  standing  engineer  to  A.)  whom 
failing  M.  (who  acted  as  standing  engi- 
neer to  H.),  would  have  the  effect  of  injuring 
a  certain  canal.  G.  subsequently  acted  as 
adviser  to  A.  in  a  litigation  in  regard  to 
another  matter  between  A.  and  H.  Held  that 
G.  was  not  disqualified  from  acting  as  referee 
under  the  agreement.  Addie  d;  Sons  v. 
Henderson  <fc  Dimmack^  1879,  7  R  79 ;  17 
S.  L.  R  15. 

13.  Arbiter  — Disqualification- Arbiter 
Servant  of  one  of  their  Parties.  —  The 
pursuer  contracted  with  the  defender  for  the 
execution  of  certain  works.  The  defender's 
engineer  was  appointed  arbiter  in  any  dispute 
that  might  arise  between  the  parties.  The 
pursuers  raised  an  action  for  the  price  of 
certain  work  done  by  them.  They  averred 
that  the  arbiter  in  collusion  with  the  de- 
fender had  unduly  delayed  to  issue  his 
certificate,  and  that  he  had  exercised  his  func- 
tions as  engineer  and  arbiter  according  to  the 
defender's  advice  and  instructions  instead  of 
according  to  his  own  judgment.  Held  that 
these  averments  were  insufficient  to  oust  the 
jurisdiction  of  the  arbiter,  as  there  was  no 
averment  of  corruption  ;  and  action  sided  to 
enable  the  question  to  be  submitted  to  the 
arbiter.  Mackay  v.  The  Thurso  River  Harbour 
Trustees,  1894  (0.  H.),  2  S.  L.  T.  74. 

14.  Arbiter  —  Disqualiflcation  — Interest 
—Member  of  Company  arbitrating— Overs- 
man. — Held  that  a  person  who  held  shares  in 
an  unincorporated  company  was  disquaUfied 
from  acting  as  oversman  in  a  reference  to 
which  the  company  was  a  party.  Smith  v. 
Liverpool  d;  London  cfc  Globe  Insurance  Coy,^ 
1887,  14  R  931  ;  24  S.  L.  R  672. 

15.  Arbiter— Disqualiflcation  —  Interest. 
— Held  that  an  arbiter  was  disqualified  by 
personal  interest  where  the  firm  of  which  he 
was  a  partner  was  in  course  of  litigating  the 
question  in  dispute.  McDougall  v.  Laird  d; 
Sons,  1894,  22  R.  71 ;  32  S.  L.  R  52  ;  2  S.  L.  T. 
303. 

16.  Arbiter— Disqualification —Partisan. 
— Where  a  proposed  arbiter  had  promised  the 
party  naming  him  that  he  would  do  the  best 
for  him  he  could,— ^^^  that  he  was  thereby 
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disqualified  from  acting  as  arbiter.     Fekkoltz 
V.  Russell,  1899  (O.  H.),  7  S.  L.  T.  135. 

17.  Arbiter  —  DisquaJiflcation  —  Parti- 
ality.— Where  an  arbiter  named  in  a  contract 
privately  told  one  of  the  parties  that  he  was 
in  the  right  in  a  dispute  which  had  arisen 
under  the  contract,  —  held  that  he  had  dis- 
qualified himself  from  acting  as  arbiter. 
M^Lauchlan  <k  Brovm  v.  MorUon,  1900  (0.  H.), 
8  S.  L.  T.  279. 

18.  Arbiter— Discinaliflcation— Personal 

. — The  arbiter  named  in  a  contract  for 
the  erection  of  a  pier  being  the  engineer 
employed  by  one  of  the  parties,  held  that  he 
had  not  disqualified  himself  from  acting  by 
writing  letters  to  his  employer  in  which  he 
gave  his  professional  opinion  on  the  facts. 
Halliday  v.  Duke  of  Hamilton's  Trs.,  1903,  6  F. 
800;  40  S.  L.  1{.  628;  11  S.  L.  T.  65. 

19.  Arbiter— Disqualiflcation— Prejudice 
—Specific  complaint  by  Arbiter.— Where  an 
engineer,  appointed  as  arbiter  in  connection 
with  the  erection  of  water-tanks,  complained 
strongly  and  specifically  of  the  execution  of 
the  works  by  the  contractor  during  their 
progress, — held  that  he  was  not  thereby  dis- 
qualified. Scoit  V.  Carluke  Local  AutJwrity, 
1879,  6  R.  616  ;  16  S.  L.  R.  435. 

20.  Arbiter— Powers— Power  to  take  Evi- 
dence.— A  clause  of  reference  in  a  contract 
provided  that  all  disputes  as  to  the  quality  of 
the  substance  should  be  referred  to  a  firm  of 
analysts.  Hrld  that  the  arbiters  had  no 
power  to  take  evidence,  ^^//i.  Dixon^  Ltd,  v. 
Jones,  Heard  db  htgram,  1884,  11  R.  739;  21 
S.  L.  R  513. 

21.  Arbiter— Powers— Contract.— An  ar- 
biter appointed  under  a  reference  clause  in 
a  contract  has  no  implied  power  to  assess 
damages  for  breach  of  contract.  Mackay  d: 
S<m  V.  Leven  P,  Commrs.,  1893,  20  R.  1093  ;  30 
S.  L.  R.  919. 

22.  Arbiter— Powers— Orders  to  Perform. 

— Under  a  contract  for  the  construction  of  a 
harbour  a  contractor  was  bound  to  excavate 
rock.  The  rock  was  covered  with  silt ;  a  dis- 
pute arose  between  the  contractor  and  his 
employer  as  to  the  liability  to  remove  the 
silt.  Without  its  removal  it  was  not  possible 
to  excavate  the  rock.  In  terms  of  a  reference 
clause  in  the  contract,  the  dispute  was  re- 
ferred to  an  arbiter,  who  issued  an  award 


ordaining  the  employer  to  remove  the  silt ; 
and  the  contractor,  on  this  being  done,  to 
excavate  the  rock.  The  arbitration  clause  did 
not  empower  the  arbiter  to  issue  orders. 
Held  that  the  award  was  not  ultra  fides  com- 
promissi.  It  was  merely  a  statement  of  the 
relative  positions  of  the  parties.  Duff  v. 
Pirie,  1893,  21  R  80  ;  31  S.  L.  R  118. 

23.  Arbiter— Powers— Excess  of— Inter- 
dict of  Process. — The  Court  refused  to  inter- 
dict the  procedure  of  an  arbitration,  where 
it  appeared  from  the  arbitration  pleacUngs 
that  matter  beyond  the  proper  limits  of  the 
reference  had  been  submitted  to  the  arbiter, 
but  the  arbiter  had  done  no  more  than  order 
inquiry.  Bmriet  v.  Bennet,  1903,  5  F.  376;  40 
S.  L.  R  341 ;  10  S.  L.  T.  609. 

24.  Arbiter  —  Bemnneration  —  Under 
Lands  Clauses  Act»  1845,  sec.  Z2,—HeldthB,t 
an  arbiter,  apart  from  special  agreement,  had 
a  claim  for  remuneration  under  sec.  32  of  the 
Lands  Clauses  Act,  1846.  Murray  v.  N,  B, 
Rly.  Coy.,  1900,  2  F.  460;  37  S.  L.  R  370; 
7  S.  L.  T.  341. 

25.  Arbiter  — Bemnneration— Retention 
of  Award. — Observed  that  an  owner,  whose 
lands  were  in  course  of  being  taken  under 
compulsory  powers,  might  not  be  entitled  arbi- 
trarily to  increase  the  cost  to  the  promoters 
by  appointing  an  arbiter  whose  fee  would  be 
extravagant  in  the  circumstances ;  and  that 
the  Court  would  interfere  to  make  an  arbiter 
deliver  his  award  upon  payment  of  a  reasonable 
fee.  Macandrew,  Wri'jht  db  Murray  v.  The 
N,  B,  Ely.  Coy.,  1893  (O.  H.),  1  S.  L.  T.  143. 

26.  Award  —  Constmction  —  Extrinsic 
Evidence. — The  Court  refused  to  allow  a 
proof  of  averments  that  an  arbiter  had  mis- 
understood the  question  submitted  to  him. 
The  questions  put  to  the  arbiter  and  his 
answers  thereto  were  distinct  and  unambigu- 
ous. Great  N.  S.  Rly.  Coy.  v.  Highland  Ely. 
Coy.,  1895,  32  S.  L.  R  275.  Afirmed  (H.  L.) 
1896,  33  S.  L.  R  812. 

27.  Award— Effect— Decreet- Arbitral- 
Disposition  to  give  effect  to— Discrepancy. 

— There  was  a  discrepancy  between  the  terms 
of  a  decreet-arbitral  under  the  L.  C.  Act  and 
a  disposition  of  lands  following  thereon  in 
order  to  give  effect  to  the  award.  A  dispute 
having  arisen  between  the  parties,  held  that 
the  decreet-arbitral  was  the  ruling  instru- 
ment. Great  N.  S.  Rly.  Coy,  v.  Duke  of  Fife^ 
1900  (H.  L.),  37  S.  L.  R  630  ;  8  S.  L.  T.  1. 
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28.  Award  — Enforcement — Action  for 
Tmpleinent— Ultra  Fines  Compromissi— 
Oomption. — It  is  competent  in  an  action 
for  implement  of  an  arbiters'  award  to  inquire 
whether  their  actings  have  been  ultra  fines 
compromissi,  but  averments  of  corruption  can- 
not be  made  except  in  a  process  of  reduction. 
Thonutm  v.  Munro,  1882,  19  S.  L.  R  739. 

29.  Award  —  Issue  —  Constmctive  De- 
liveiiy. — So  long  as  an  award  remains  in  the 
bands  of  the  arbiter  he  may  cancel  or  alter  it 
at  pleasure.  Where  a  party  to  a  reference 
maintained  that  an  award,  of  which  the  ar- 
biter retained  possession,  had  been  construc- 
tively delivered,  held  that  the  onus  was  on 
him  to  prove  delivery.  Scott  v.  Scott  <Ss  Watson  ^ 
1898  (O.  H.),  5  S.  L.  T.  294. 

30.  Award— Issue— Proposed  Findings- 
Alteration. — Question:  Whether  after  a  re- 
port of  a  judicial  referee  has  been  prepared, 
handed  to  the  clerk,  and  intimated  to  the 
parties,  it  is  competent  for  the  referee  to 
revise  its  terms.  Macrae  v.  Edinburgh  Street 
Tramtcuye,  1886,  13  R  265 ;  23  S.  L.  R  185. 

31.  Award— Issue— Delay— Fines  Com- 
promissi—Award  issued  after  time  allowed 
bgr  Submission. — In  terms  of  a  submission  it 
was  provided  that  the  arbiter  should  issue  his 
award  at  or  before  the  term  of  Martinmas 
1899.  The  arbiter  did  not  issue  his  award 
till  Martinmas  1900.  Held  that  the  time 
fixed  was  of  the  essence  of  the  contract,  and 
that  the  award  was  invalid.  Macgillivray  v. 
Maedtmald,  1900  (O.  H.),  8  S.  L.  T.  231. 

32.  Award— Form— Lump  Sum— Separate 
Questions. — Two  questions  in  dispute,  aris- 
ing out  of  a  contract  and  involving  payment 
of  money,  were  referred  for  decision  to  a  man 
of  skill  who  was  asked  to  say  how  much 
money  was  due.  The  questions  were  put 
separately.  Held  that  the  arbiter  was  entitled 
to  issue  an  award  finding  a  gross  sum  due 
under  the  contract.  Paterson  d;  Son  v.  Glas- 
gow Corporation,  1901  (H.  L.),  3  F.  34;  38 
a  Ll  R  855. 

33.  Award— Findings— Several  Claims— 
Lump  Sum  Awarded. — A  party  to  a  refer- 
ence stated  four  heads  of  claim.  The  arbiter 
awarded  a  lump  sum  but  made  no  findings 
from  which  it  could  be  ascertained  which  of 
the  claims  had  been  sustained,  or  to  what 
extent.  Held  that  the  award  must  be  set 
aside;  parole  evidence  not  being  competent 
to  explain  the  award.    Miller  &  So  v.  Oliver  d' 


Boyd,  1903,  6  F.  77  j  41  S.  L.  R  26  ;  11  S.  L.  T. 
381. 

34.  Award— Reduction— Corruption— Act 
of  Begnlation,  1695,  sec.  25— Ultra  vires. 
— Awards  of  arbiters  are  open  to  reduction  on 
the  grounds  of — (1)  Corruption  of  the  arbiter, 
i.e.  personal  actual  corruption ;  (2)  excess  of 
jurisdiction ;  (3)  acting  beyond  the  scope  of 
the  reference  ;  (4)  misconduct  of  the  proceed- 
ings which  results  in  injustice  to  one  of  the 
parties.  Adaans  v.  G,  N.  of  Scotland  Rly.  Coy., 
1890  (H.  L.),  18  R  1 ;  28  S.  L.  R  579.  Of. 
Holmes  Oil  dry.  Ltd,  v.  Pumpherstmi  Oil  Coy, 
Ltd.,  1891  (H.  L.),  18  R  52;  28  S.  L.  R  940. 

35.  Award— Beduction—Bemit  to  state 
Reasons — Error  in  Law.— The  Court  refused 
to  remit  to  a  judicial  referee  to  state  the 
reasons  for  the  findings  contained  in  his  award. 
Observed  that  the  Court  will  only  open  up  an 
award  by  a  judicial  referee  on  averments  that 
he  has  been  guilty  of  corruption  or  has  acted 
uUra  vires,  Rogerson,  dx,  v.  Rogerson,  1885,  12 
R  583 ;  22  S.  L.  R.  376.  So,  an  obvious  error 
in  law  held  not  a  good  ground  of  reduction. 
Edinburgh  Water  Trust  v.  Clippens  Oil  Coy,, 
1902  (H.  L.),  4  F.  40  ;  39  S.  L.  R  860  ;  10 
S.  L.  T.  240. 

36.  Award  — Ultra  vires  —  Reduction- 
Divisibility  of  Award. — When  an  integral 
part  of  an  award  was  ultra  vires,  the  Court 
reduced  the  whole  award.  Miller  dh  Son  v.  Oliver 
d;  Boyd,  1903,  6  F.  77;  41  S.  L.  R  26  ;  11 
S.  L.  T.  381. 

37.  Award  — Ultra  vires- Beduction— 
Extrinsic  Evidence.— A  railway  company 
bound  by  its  Act  to  compensate  the  owners  of 
property  for  "  structural  damage,"  attempted 
to  reduce  an  award  on  the  ground  that  the 
oversman  had  wilfully  and  illegally  taken  into 
account  what  was  not  "structural  damage.'* 
On  a  proof,  held  (1)  that  it  was  competent  to 
examine  the  oversman  as  to  whether  he  had 
awarded  compensation  for  other  than  struc- 
tural damage  ;  (2)  that  it  had  not  been  proved 
he  had  done  so  ;  (3)  that  it  was  incompetent 
to  inquire  into  his  mode  of  assessing  structural 
damage.  Glasgow  City  d;  District  Rly.  Coy,  v. 
Macgeorge,  Cowan  db  GaUoway,  1886, 13  R  609 ; 
23  S.  L.  R  414. 

38.  Award  —  Validity  —  Reference  to 
Firm  of  Analysts— Analysis  by  one  Mem- 
ber.— Held  that  an  award  in  a  reference  made 
to  a  firm  of  analysts  was  not  invalid,  although 
the  analysis  was  made  by  one  member  of  the 
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firm  only.     Jrm.  Dixon ^  Ltd,  v.  JoruSf  Heard  d; 
higram,  1884,  11  R  739  ;  21  S.  L.  R.  513. 

39.  Lapse— Death  of  one  Party — Refer- 
ence to  fix  Balance  on  Gash  TransactionB.  — 
Opinions  (per  Ld.  Deas  and  Ld.  Shand)  that, 
where  two  parties  had  referred  to  a  third 
party  to  fix  the  balance  due  on  a  aeries  of  cash 
transactions  between  them,  the  reference 
did  not  terminate  on  the  death  of  either 
party.  Alexander's  Trs,  v.  Dymock's  Trs.y  1883, 
10  R.  1189;  20  8.  L.  R.  806. 

40.  Lapse  —Death  of  one  Party—TniBt— 
Death  of  Trustees.— Hie^  that  a  reference 
did  not  terminate  by  the  death  of  trustees 
who  had  entered  into  it  on  behalf  of  a  trust 
and  who  had  assumed  new  trustees  to  carry 
on  the  trust  after  their  death.  Alexander's 
Trs.  V.  Dymock's  Trs.,  1883,  10  R.  1189;  20 
S.  Ij.  R.  806. 

41.  Lapse  —  Beinstatement  in  Legal 
Bemedies — Lease. — A  lease  provided  for  the 
taking  over  by  the  incoming  from  the  out- 
going tenant  of  the  whole  crop,  straw,  &c., 
at  a  price  to  be  fixed  (in  the  event  of  failure 
to  agree)  by  arbitration.  The  parties  did  not 
agree,  arbiters  were  appointed,  they  con- 
sidered the  matter,  but  failed  to  issue  an 
award  within  a  year  and  a  day,  and  the 
arbitration  proceedings  accordingly  lapsed. 
Meanwhile  the  incoming  tenant  had  con- 
sumed the  crop,  straw,  &c.  Held  that  the 
outgoing  tenant  was  entitled  to  sue  for  their 
value.  Graham  v.  Mill,  1904,  6  F.  886;  41 
S.  L.  R.  695;  12  8.  L.  T.  222. 

42.  Oversman  —  Appointment  —  Casting 
Lots. — Two  arbiters  elected  an  oversman  by 
casting  lots.  Held  that  the  appointment  was 
valid.  Sviith  v.  Liverpool  d:  London  ct  Globe 
Insurance  Coy.,  1887, 14  R.  931 ;  24  8.  L.  R  672. 

43.  Oversman— Devolution— Failure  of 
Arbiters  to  Agree. — In  a  reference  to  two 
arbiters,  one  arbiter  desired  skilled  evidence 
to  assist  in  the  valuing  of  a  subject;  the 
other  refused  to  consent  to  such  an  inquiry. 
Held  that  the  arbiters  had  differed  in  opinion 
within  the  meaning  of  the  minute  of  refer- 
ence, and  that  they  were  bound  to  devolve 
the  reference  upon  the  oversman.  Sinclair  v. 
Fraser,  <S;c.,  1884,  11  R.1139  ;  21  8.  L.  R.  768. 
Loudons  V.  Hunter,  1881,  18  8.  L.  R.  502. 

44.  Oversman  —  Powers  —  Valuation  of 
Crop  —  Irregularities.  —  Two  farmers,  ap- 
pointed to  value  an  outgoing  tenant's  crop, 


were  authorised,  if  they  disagreed,  to  appoint 
an  oversman.  They  agreed  on  some  points 
and  referred  to  a  third  party  the  points  on 
which  they  differed.  He  decided  these  and 
simply  adopted  their  conclusions  on  the  points 
on  which  they  agreed.  In  an  action  for  pay- 
ment of  the  sum  found  due,  the  defender 
pleaded  that  the  valuation  was  null  in  respect 
that  the  oversman  had  merely  adopted  the 
decision  of  the  arbiters  on  some  points  with- 
out applying  his  mind  to  them.  Held  that 
the  valuation  was  not  subject  to  the  for- 
malities of  a  regular  arbitration  and  waa 
unobjectionable.  Nivison  v.  Hotcat,  1883, 
11  R.  182  ;  21  8.  L.  R.  104. 

45.  Procedure— Irregularity— Beferenoe 
in  re  mercatoria. — Where  parties  had  agreed 
to  refer  disputes  arising  out  of  a  contract  to 
arbiters  in  Liverpool,  and  the  award  was 
issued ;  and  it  appeared  that  the  procedure 
had  been  irregular  but  substantially  just; 
the  Court  refused  to  set  aside  the  award. 
Hope  Y.jOrookM^on  Bros.,  1890,  17  R.  868;  27 
8.  L.  R  709. 


46.  Procedure— Irregularity  of  Procedure 
—Failure  to  hear  Full  Proof.— A.  and  B. 
were  parties  to  an  arbitration,  and  part  of  A.'8 
proof  was  led  when  the  diet  was  adjourned. 
At  the  next  sederunt  A.'s  agent  moved  the 
arbiter  not  to  proceed.  The  arbiter  then 
heard  B.'s  proof,  and  issued  proposed  findings. 
A.,  without  approaching  the  arbiter,  or  lodg- 
ing objections  to  his  proposed  findings  and 
tendering  additional  evidence,  raised  an  action 
for  reduction  of  the  proceedings,  and  for 
interdict,  averring  that  he  had  been  absent 
from  the  country  through  ill-health,  hence 
his  failure  to  lead  full  evidence.  The  Court 
dismissed  the  action  as  irrelevant.  JFemyss  v. 
Ardrossan  Harbour  Co.,  1893,  20  R.  500  ;  30 
8.  L.  R.  493. 

47.  Procedure— Irregularity— Oppression 
—  Statutory  —  Railway  —  Accommodation 
Works— All  Parties  not  called.— A  person 
who  had  a  right  to  be  a  party  to  arbitration 
proceedings  was  not  called.  Hearing  of  the 
process  he  asked  to  be  allowed  to  lodge 
answers,  and  for  time  to  consider  his  position. 
Both  requests  were  refused.  Held  that  he 
was    entitled*  to    reduce    the    proceedings. 

Lanarkshire  and  Dumbartonshire  Ely.  Coy.  v. 
Main,  1894,  21  R.  1018;  31  8.  L.  R.  239,  826  ; 
2  8.  L.  T.  501. 

48.  Procedure— Inquiry— Man  of  SkilL 
— The  parties  to  a  contract  referred  it  to  a 
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man  of  skill  to  say  how  much  more  than  the 
contract  price  should  be  paid  in  respect  of 
extra  work.  Held  that  the  arbiter  was  en- 
titled to  make  an  award  founded  on  his  own 
knowledge  and  without  hearing  evidence. 
PatenoH  <t  Son  v.  Glasgow  Corpn.,  1901  (H.  L.), 
3  F.  34;  38  S.  L.  R.  855.     Of.  No.  20. 

49.  Procedure  — Reference  — Contract- 
Lease— Way-going  Crop— Valuation— Evi- 
dence.—  Averments  (1)  that  one  of  two 
arbiterSy  named  to  value  a  way-goin^  crop, 
had  not  seen  the  crop  after  it  was  cut  [the 
Court  inferred  he  had  seen  it  before  harvest] ; 
(2)  that  the  arbiters  had  heard  no  evidence, 
held  irrelevant  as  grounds  of  reduction  of 
their  award.  Observed  that  it  would  not  have 
been  competent  for  them  as  valuators  to  hear 
evidence.  Logan  v.  Leadhetter,  1887, 15  R.  115  ; 
25  S.  L.  R  110. 

50.  Reference  —  Scope    of — Appeal    to 

Coarts  of  Law Parties  to  Contract.— A 

clause  of  reference  in  a  contract  can  operate 
only  as  between  the  parties  to  the  contract. 
So,  where  one  of  the  parties  named  in  a  con- 
tract denies  that  he  was  ever  bound  by  it, 
the  question  raised  is  one  for  the  Court  to 
decide,  and  not  for  the  arbiter  named  in  the 
reference  clause.  Ransohoffd:  Wisder  v.  Burrell, 
1897,  25  R  284  ;  35  S.  L.  R  229. 

51.  Reference  —  Scope  of  —  Appeal  to 
Courts  of  Law— Ultra  Trires.— Where  the 
rules  of  a  society  provide  that  in  disputes 
between  it  and  its  members  recourse  shall  not 
foe  had  to  the  Civil  Courts,  the  jurisdiction  of 
the  Civil  Courts  is  not  excluded  where  the 
society  has  acted  ultra  vires.  Skerret  v.  Oliver^ 
1896,23  R  468;  33  S.  L.  R.  323;  3  S.  L.  T. 
257. 

52.  Reference  —  Scope  of— Appeal  to 
Courts  of  Law— Construction  of  Statute. 
— Where  the  question  between  parties  is 
whether  the  points  at  issue  between  them 
fall  within  the  scope  of  a  (statutory)  reference 
or  no,  it  is  competent  to  appeal  to  Courts  of 
Law  for  an  answer.  Sinclair  y.  Clyn^s  Trustee^ 
1887,  15  R  185 ;  25  S.  L.  R  172.    Cf,  No.  69. 

53.  Reference — Contract— Action  to  en- 
force— ^Relevancy. — In  support  of  an  action  to 
enforce  arbitration  under  a  reference  clause  in 
a  contract,  the  pursuer  should  aver  the  ques- 
tion in  dispute.  Mackay  d:  Son  v.  Leven  Police 
Cimmrh.,  1893,  20  R  1093;  30  S.  L.  R  919  ;  1 
S.  L.  T.  173.  Sieuart  v.  Young^s  Paraffin  Light 
4t  Oa  Coy.,  1898  (O.  H.),  6  S.  L.  T.  69.    Hasiie 


V.  First  Edinhurgk  and  Ltith  Building  Society, 
1884,  21  S.  L.  R  284. 

54.  Reference— Contract — Scope  of— Ex- 
tension by  Actings  of  Parties.— Parties  may 
by  their  actings  extend  the  scope  of  an  arbi- 
tration. J/iller  d-  Son  v.  Oliver  (h  Boyd,  1903, 
6  F.  77 ;  41  S.  L.  R  26;  11  S.  L.  T.  381 ;  cf. 
IFiUon  V.  PoHer,  1880,  17  S.  L.  R.  675. 

55.  Reference— Contract— Construction- 
Scope  of  —  Collateral  Agreement.  —  The 
parties  to  an  agreement  which  contained  an 
arbitration  clause  in  the  widest  terms,  entered 
into  a  collateral  agreement  in  which  they 
made  no  mention  of  arbitration.  Held  incom- 
petent for  an  arbiter  acting  under  the  chief 
contract,  to  consider  by  way  of  set-off  claims 
arising  out  of  the  collateral  agreement.  Shottx 
Iron  Coy.  v.  Dempsters,  1891,  29  S.  L.  R  40. 

56.  Reference — Contract  —  Action  Ex- 
cluded—Admission Superseding  Contract. 
—After  the  expiry  of  a  contract  which  con- 
tained a  clause  of  reference,  the  secretary  of 
one  of  the  parties  (a  company)  wrote  a  letter 
to  the  other  party  admitting  liability  for  a 
sum  of  money  in  relation  to  a  claim  under  the 
contract.  In  an  action  raised  against  the 
company  for  the  recovery  of  this  sum,  the 
company  denied  that  anything  was  due,  and 
pleaded  the  arbitration  clause.  The  Court 
dismissed  the  action.  Wright  v.  Greenock  d' 
Port-Glasgow  Tram^iouys  Coy.,  1891,  29  S.  L.  R 
53. 

57.  Reference— Contract— Construction- 
Scope  of. — A  building  contract  referred  to 
arbitration  all  disputes  as  to  '*the  true  intent 
and  meaning  of  the  contract."  Held  that  this 
clause  did  not  refer  to  the  arbiter  the  mean- 
ing of  plain  English  words,  e.g.  to  decide 
whether  "fresh  water  sand"  meant  fresh 
water  sand  or  something  else.  Greenock  P.  B. 
V.  Coghill  d)  Son,  1878.  5  R  732. 

58.  Reference  — Contract— Construction 
—Plea  of  Compensation.— An  arbiter  was  ap- 
pointed to  decide  upon  a  claim  "  in  respect  of 
accounts  for  goods  and  workmanship  supplied 
by  the  first  party  to  the  second  party."  Held 
that  he  had  no  jurisdiction  under  the  terms  of 
the  reference  to  entertain  pleas  of  compensa- 
tion stated  by  the  second  party.  TVilson  v. 
Porter,  1880,  17  S.  L.  R  675. 

59.  Reference  —  Contract  —  Construction 
— Gheneral  Words  of  Reference. — A  refer- 
ence clause  in  a  contract  for  the  construction 
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of  works  of  disputes  ^^  as  to  the  contract  or  as 
to  its  true  intent,  meaning,  or  elSect/'  held  not 
to  refer  to  arbitration  questions  other  than 
those  directly  connected  with  the  execution 
and  completion  of  the  works.  Mackay  d:  Son 
V.  Lerm  Police  Commrs.^  1893,  20  R.  1093 ;  30 
S.  L.  R  919 ;  1  S.  L.  T.  173. 

60.  Beference  — Ck)ntract— GonstmctiozL 
— A  building  contract  referred  "  any  dispute 
or  difference  of  opinion  arising  betwixt  the 
parties  connected  with  this  contract  or  the 
execution  of  the  work."  Held  (rev.  Ld. 
Young)  that  a  dispute  as  to  the  correctness 
of  the  measurement  of  the  completed  work 
did  not  fall  within  the  reference.  Kirkwood  v. 
Morrison,  1877,  5  R.  79 ;  15  8.  L.  R.  51. 
Beattie  v.  Macgregor,  1883,  10  R  1094;  20 
8.  L.  R.  729. 

61.  Contract—Contract  of  Copartnery— 
Question  between  Partner  and  Company.— 

A  contract  of  copartnery  contained  a  clause  of 
reference  of  any  disputes  or  differences  arising 
*'  among  the  partners."  Held  that  it  did  not 
apply  to  disputes  between  the  whole  body  of 
partners  and  one  of  their  number,  not  as 
partner  but  as  landlord.  Gerry  v.  Caithness 
Flagstone  Quarrying  Coy.,  1885,  12  R  543  ;  22 
8.  L.  R  568.  Held  also  that  a  disagreement 
among  the  partners  as  to  the  regulation  of 
the  internal  management  of  the  firm  (the 
appointment  of  a  new  manager)  did  not  fall 
within  a  clause  of  reference.  Landale  v.  Good- 
all,  1879,  16  8.  L.  R  434. 

62.  Beference  -  Contract  —  Construction. 

—  An  agreement  for  the  construction  and 
supply  of  tramway  cars  contained  a  clause  of 
reference  in  the  following  terms  :  ^'In  the 
event  of  any  difference  of  opinion  arising  as  to 
the  intent  and  true  meaning  of  these  presents 
or  as  to  the  manner  of  construction  of  the 
foresaid  cars  or  the  materials  employed  there- 
in or  as  regards  the  implementing  or  carr3ring 
into  effect  of  the  provisions  herein  contained, 
both  parties  hereby  submit  and  refer  such 
difference  or  differences  to  the  determination 
of  A.  B.,  whose  decision  shall  be  final  and  bind- 
ing on  both  parties."  In  an  action  for  payment 
of  the  contract  price,  after  delivery  of  the 
cars,  the  purchasers  pleaded  that  they  were 
entitled  to  an  agreed  upon  penalty  in  respect 
of  late  delivery,  and  also  that  there  were 
latent  defects  in  the  construction  of  the 
cars.  Held  that  these  questions  were  not 
included  in  the  above  clause  of  reference. 
SaviU  Street  Foundry  Coy.  Ltd.  v.  Rothesay  Tram- 
ways C(yy.  Ltd.,  1883, 10  R  821 ;  20  8.  L.  R  562. 


63.  Beference— Contract— Extra  Work.— 

Held  that  a  reference  clause  in  a  contract  be- 
tween a  contractor  and  a  railway  company, 
submitting  to  arbitration  all  disputes  arising 
as  to  the  true  meaning  and  intent  of  the  con- 
tract, or  the  execution  of  the  works  which 
formed  the  subject-matter  of  the  contract,  did 
not  preclude  the  contractor  from  suing  for 
damages  in  respect  of  extra  work  which  he  had 
been  called  on  to  do  as  a  result  of  the  failure  of 
the  company's  engineer  to  supply  him  with 
plans  in  terms  of  the  contract.  M^ Alpine  v. 
Lanarkshire  and  Ayrshire  Rly.  Coy.,  1889,  17  R 
113  ;  27  8.  L.  R  81. 

64.  Beference — Contract— Extra  Work — 
Exclusion  of  Ordinary  Action.— A  contract 
to  execute  cert^n  waterworks  for  a  local 
authority  contained  the  following  stipulation  : 
"Should  any  dispute  arise  as  to  the  true 
nature,  sufficiency,  times  or  extent  of  the 
work  intended  to  be  performed  under  the 
specification  and  drawings,  or  as  to  the  works 
having  been  duly  and  properly  completed,  or 
as  to  the  construction  of  these  presents,  or  as 
to  any  matter,  claim,  or  obligation  whatever 
arising  out  of  or  in  connection  with  the  works, 
the  same  shall  be  submitted  and  referred 
to  the  amicable  decision,  final  sentence,  and 
decreet  arbitral  of"  M.^  the  engineer  by 
whom  the  specifications  were  prepared.  These 
specifications  also  contained  a  stipulation  that 
"  alterations,  additions  or  modifications  made 
on  the  original  plans  during  the  execution  of 
the  works  should  be  deemed  part  of  the  con- 
tract and  be  valued  according  to  the  schedule 
of  prices  attached  to  the  original  contract.'* 
After  the  works  were  executed  with  certain 
departures  from  the  original  plans,  made  by 
order  of  the  engineer,  the  contractor  sued  the 
local  authority  for  a  further  sum  (in  addition 
to  what  he  had  been  paid  under  the  contract) 
which  he  alleged  to  be  due  in  consequence  of 
extensive  alterations,  amounting  to  indepen- 
dent  works,  which  had  been  ordered  during 
the  carrying  out  of  the  contract.  He^d  that 
the  action  was  excluded  by  the  clause  of 
reference.  Mackay  v.  Parochial  Board  of 
Barry,  1883,  10  R  1046  ;  20  8.  L.  R  697. 

65.  Beference  —  Contract — Construction 
—Shipbuilding  Contract— Failure  to  Deli- 
ver Timeously  —  Exclusion  of  Ordinary 
Action. — A  contract  for  the  building  of  ships 
contained  a  clause  of  reference  in  the  follow- 
ing terms :  "  And  in  case  any  questions  or 
differences  shall  arise  between  the  parties 
relative  to  the  true  intent  and  meaning  of 
this  contract  or  the  rights  of  parties  under 
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the  same  .  .  .  they  shall  be  and  are  hereby 
remitted  and  referred  to  the  amicable  decision 
and  final  decree  arbitral  of  ...  by  whose 
decree  or  decrees  arbitral,  interim  or  final, 
the  parties  shaU  be  conclusively  bound." 
A  liquidate  sum  of  damages  was  fixed 
in  the  contract  to  be  payable  by  the  ship- 
boilders  in  the  event  of  late  delivery  of  the 
vessels,  unless  the  delay  was  due  to  causes 
beyond  their  controL  The  vessels  were  not 
delivered  at  the  stipulated  time  and  the 
owners  raised  an  action  of  damages  against 
the  builders,  who  pleaded  that  the  delay  was 
due  to  causes  for  which  they  were  not  respon- 
sible under  the  contract.  Hdd  the  action  was 
excluded  by  the  above  clause  of  reference. 
Levy  d'  Co,  v.  Tlumsons,  1883,  10  R.  1134  ;  20 
S.  Li.  R.  753. 

66.  Reference — Contract  —  Ck)n8tniction 
— Condition  precedent. — A  contract  for  the 
sale  of  a  shipment  of  teak  ^*  of  fair  merchant- 
able quality  "  contained  a  clause  which  bound 
the  consignees  to  take  delivery  notwithstand- 
ing any  dispute  as  to  the  cargo,  subject  to 
the  expiscation  of  such  dispute  by  arbitration. 
Hdd  that  an  averment  by  the  consignee  that 
the  cargo  tendered  was  not  "  of  fair  merchant- 
able quality"  was  not  relevant  to  avoid  his 
obligation  to  take  delivery,  that  being  one  of 
the  questions  referred  to  arbitration.  Leary 
<fc  Coy.  V.  Briggs  A  Coy,,  1904,  6  F.  857 ;  41 
a  L.  R  681 ;  12  S.  L.  T.  210. 

67.  Reference— Contract  — Constmction 
—Arbitration  Act,  1894.  —  A  superior  re- 
served to  himself  right  to  search  for,  win, 
^oCf  minerals  '^  upon  payment  of  such  surface 
damages  as  may  be  ascertained  by  arbiter." 
He  contended  that  a  claim  for  surface  dam- 
ages caused  by  subsidence  of  underground 
workings  did  not  fall  within  the  scope  of  the 
clause,  and  refused  to  appoint  an  arbiter. 
Held  that  the  claim  fell  within  the  clause, 
and  an  arbiter  appointed.  Hallpenny  v. 
Dewar,  1898,  25  R  889 ;  35  S.  L.  R.  696  ;  6 
8.  L.  T.  30.  Daniel  StewarVs  Hottpital,  Gover- 
nors, dec.  V.  JFaddell,  1890,  17  R  1077  ;  27 
&  L.  R.  815. 

68.  Reference — Contract— Agreement  to 
abide  by  Andit  —  Conditions  on  which 
Award  binding— Ignorance  of  Arbiter.— 
Teacher  agreed  to  lend  Galder  for  invest- 
ment in  his  business  of  timber  merchant 
£15,000,  in  return  for  interest  and  a  share 
of  the  profits.  It  was  agreed  that  there 
should  be  an  annual  audit  of  the  firm's 
business  books  by  a  firm  of  accountants,  and 


that  their  certificate  should  be  conclusive 
evidence  as  between  Teacher  and  Calder  as 
to  the  profits  of  the  business.  Teacher 
acquainted  one  of  the  partners  of  the 
accountant's  firm  with  the  terms  of  the 
agreement,  but  the  member  of  the  firm  who 
actually  made  the  audit  and  granted  certifi- 
cates from  time  to  time  was  not  aware  of  the 
agreement,  although  he  knew  that  some  one 
else  besides  Calder  had  an  interest  in  the 
profits.  In  an  action  of  accounting  between 
Teacher  and  Calder  :  Held  (1)  that  there  was 
a  valid  reference ;  but  (2)  that  it  was  essential 
in  an  audit  under  the  agreement  that  the 
accountant  should  be  aware  of  its  terms  ;  (3) 
that  it  was  not  proved  that  this  audit  had 
not  been  alSected  by  the  auditor's  ignorance 
of  the  agreement;  and  (4)  that  as  between 
Teacher  and  Calder  the  certificates  were  not 
conclusive  evidence  of  profits.  Teacher  v. 
Galder,  1899  (H.  L.),  1  F.  39  ;  36  S.  L.  R.  949; 
7  8.  L.  T.  324. 

69.  Reference — Contract  — Lease  — Con- 
dition precedent.— The  landlord  of  a  farm 
undertook  to  pay  the  tenant  compensation 
for  damage  done  by  game  to  crops,  as  the 
same  should  be  fixed  by  arbitration ;  but  no 
claim  should  arise  to  the  tenant  unless 
damage  in  excess  of  £10  in  a  year  should  have 
been  done.  It  being  averred  on  the  part  of 
the  tenant,  and  denied  on  the  part  of  the 
landlord,  that  damage  in  excess  of  £10  had 
been  done  the  Court  allowed  a  proof,  lioddan 
V.  M^Goican,  1890,  17  R  1056 ;  27  S.  L.  R. 
984. 

70.  Reference— Contract  — Lease— Dam- 
age ^'Sustained  and  to  be  Sustained"- Ultra 
Fines  Compromissi. — A  landlord  and  his  agri- 
cultural tenant  entered  into  a  submission  to 
determine  whether  the  landlord  had  failed  to 
fulfil  certain  obligations  incumbent  on  him 
under  the  lease,  and  if  so,  to  fix  what  damage, 
if  any,  had  been  sustained  by  the  tenant  in 
consequence  of  such  failure,  and  from  time 
to  time  during  the  currency  of  the  lease,  or 
after  the  expiry  thereof,  to  fix  the  damage 
that  might  thereafter  be  sustained  by  the 
tenant.  The  award,  inter  alia,  found  the 
landlord  liable  to  the  tenant  in  certain  sums 
payable  annually  from  the  date  of  entry,  and 
continuing  during  the  currency  of  the  lease, 
"in  respect  of  loss  and  damage  sustained  and 
to  be  sustained"  by  him  in  consequence  of 
the  landlord's  failure  to  fulfil  certain  obliga- 
tions under  the  lease.  Held  that  the  award, 
so  far  as  finding  the  landlord  liable  for  dam- 
age to  be  sustained  in  future  years,  was  tUtra 
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fines  compromim,  and    fell    to    be    reduced. 
Traill  v.  GoghUl,  1885,  22  S.  L.  R.  616. 

71.  Beference  —  Contract  —  Action  for 
Sum  dne  under  the  Contract  and  for  Dam- 
ages for  Breach  of  Contract.  —  A  con- 
tractor brought  an  action  against  his  em- 
ployers for  (1)  sums  amounting  to  £13,000 
in  respect  of  work  done  under  the  contract ; 
(2)  £5573  in  name  of  damages  in  respect  of 
the  failure  of  the  defenders  to  provide  the 
pursuers  with  a  proper  and  adequate  supply 
of  waggons  ;  (3)  £108  paid  by  them  in 
satisfaction  of  a  claim  under  the  Workmen's 
Compensation  Act  to  one  of  their  workmen 
in  respect  of  an  injury  sustained  by  him 
owing  to  the  fault  of  one  of  the  defender's 
servants.  It  was  provided  in  the  agreement 
between  the  parties  that  should  any  question 
arise  as  to  the  true  intent  and  meaning  of 
the  drawing  or  of  the  specification  or  the 
contract  following  thereon,  or  as  to  what 
should  be  considered  carrying  on  the  work 
in  a  proper,  uniform,  and  regular  manner,  or 
as  to  the  expense  of  any  additional  work  or 
deduction  from  that  specified,  or  any  altera- 
tion which  might  be  more  or  less  expensive 
than  the  work  specified,  or  as  to  any  other 
matter  connected  with  the  specification  or 
contract  to  follow,  the  same  should  be  re- 
ferred to  an  arbiter  named.  Held  that  the 
conclusions  of  action,  except  that  for  dam- 
ages, fell  within  the  reference  clause  and 
action  sisted.  Henderson  <t'  Duncan  v.  The 
Caledonian  Rly,  Cay,,  1903  (O.  H.),  11  S.  L.  T. 
364. 

72.  Beference— Contract  — Construction 
—Agreement  between  Bailway  Companies 
as  to  Bates — Clause  of  Beference.— /ft^^- 

land  Rly.  Coy.  v.  G.  N.  of  Scotland  Rly.  Coy., 
1890,  17  R.  1256 ;  27  S.  L.  R.  928. 

73.  Beference  — Judicial  — Judge  or  Ar- 
biter—Actings extra  cursum  curis.— In  a 
judicial  process  a  mere  deviation  from  the 
ordinary  course  of  procedure  is  not  equivalent 
to  a  submission  of  the  questions  in  dispute  to 
the  judge  as  arbiter,  where  it  proceeds  upon 
a  slip  in  the  conduct  of  the  case  and  not  upon 
any  agreement  to  make  such  a  departure. 
Gordon  v.  Bruce  (£•  Co.,  1897,  24  R.  844  ;  34 
S.  L.  R.  633 ;  5  S.  L.  T.  13. 

74.  Beference  —  Judicial  —  Bef eree  —  In- 
terlocutor of  L.  0.  on  Beferee's  Beport— 
Competency  of  Beview.  —  Parties  to  an 
action  agreed  to  refer  the  process  to  a  judicial 
referee,  and  also  agreed  that  the  interlocutor 


to  be  pronounced  by  the  Lord  Ordinary  on 
his  report  should  be  final.  The  L.  O.  having 
repelled  an  objection  to  the  referee's  award, 
and  interponed  authority  thereto,  hM  that 
the  agreement  of  the  parties  had  excluded 
review  of  this  interlocutor.  Shtels,  <bc,  ▼. 
Shielt^  Trustees,  1874,  1  R.  502. 

75.  Beference  —  Judicial  —  Bemit  to  a 
Man  of  Skill  in  course  of  a  Process.— Per 
Ld.  M*Laren  :  *^  It  is  only  when  a  party 
consents  to  a  remit  which  is  extra  cursum 
airicB  that  he  is  held  to  have  put  the  judge  in 
the  position  of  arbiter,  and  to  be  barred  from 
getting  the  case  restored  to  the  ordinary  pro- 
cedure." A  remit  by  a  Sheriff  to  a  man  of 
skill  to  report  on  the  condition  of  a  boundary 
is  not  a  proceeding  extra  cursum  curise,  and 
consequently  his  report  does  not  exclude 
further  inquiry.  Steel  v.  Steel,  1898,  25  R.  715  ; 
35  S.  L.  R.  549  ;  5  S.  L.  T.  376. 

76.  Beference  — Statutory— Interdict. — 

The  Court  will  not  interdict  proceedings  in  a 
statutx>ry  arbitration  except  on  very  clear 
grounds,  e.g,  if  an  arbiter  is  called  upon  to 
act  idtra  vires,  Dumbarton  Water  Commrs.  v. 
Lord  Blantyre,  1884, 12  R.  115 ;  22  S.  L.  R  80. 

77.  Beference— Statutory— Building  So- 
cieties Act,  1874  (37  &  38  Vict.  c.  42), 
sees.  4,  34,  36. —  The  rules  of  a  building 
society  provided  that  disputes  with  regard  to 
certain  matters  should  be  referred  to  arbitra- 
tion. Circumstances  in  which  held  that  an 
award  bearing  to  proceed  on  such  a  dispute 
must  be  set  aside  on  the  ground  that  there 
was  no  dispute  properly  before  the  arbitratorSy 
since  the  whole  parties  appearing  before  them 
maintained  the  same  view. 

The  Court  has  jurisdiction  to  give  a  remedy 
to  a  member  of  a  building  society  registered 
under  the  Building  Societies  Act,  1874,  when 
it  appears  that  the  act  complained  of  has  been 
wholly  outwith  the  provisions  of  the  statute 
and  the  rules  of  the  society.  Hastie  v.  First 
Edinburgh  afid  Leith  Building  Society,  1884,  21 
S.  L.  R.  284.     [See  also  voce  Friendly  Socieiy,'] 

78.  Beference— Statutory— Friendly  So- 
ciety— Dispute  with  Member.— An  action 
by  a  member  of  a  Friendly  Society  against  the 
Society,  for  declarator  that  he  was  a  member, 
dismissed  as  incompetent,  as  he  was  bound  to 
refer  the  question  in  dispute  in  terms  of  the 
Friendly  Societies  Acts,  1875-1895 ;  he  having 
made  no  averments  of  fraud  or  ultra  viru, 
Rombach  v.  M'CormMcJc,  18.96  (O.  H.),  4  S.  L.  T. 
174. 
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79.  Beference  —  Statutory  —  Appeal  — 
Failure  of  Justice"  — Housing  of  Work- 
ing daases  Act^  1890. —  Appeal  from  the 
award  of  a  statutory  arbitrator  appointed 
under  the  Housing  of  the  Working  Classes 
Act,  1890,  is  provided  where  the  sum  at  stake 
exceeds  £1CXX)  and  the  Court  is  satisfied  that 
review  is  necessary  to  avoid  a  ''failure  of 
justice.''  It  is  for  the  Court  to  determine 
on  the  whole  facts  of  the  case  before  them 
whether  the  result  arrived  at  by  the  arbiter 
works  injustice  between  the  parties  to  the 
arbitration.  MacknigkPs  Trustee  v.  Edinburgh 
Corporation,  1900,  3  F.  90 ;  38  S.  L.  R.  59 ;  8 

5.  L.  T.  255. 

80.  Beference— Statutory — Construction 
—Glasgow  Central  Baalway  Act,  1888.— 
The  Glasgow  Central  Railway  Act,  sec.  41,  pro- 
vides that  differences  between  the  Corpora- 
tion of  Glasgow  and  the  Company  with 
reference  {inter  alia)  to  sea  39,  which  relates 
to  the  construction  of  works  in  Argyle  Street, 
should  be  referred  to  arbitration.  A  question 
having  arisen  as  to  operations  in  Argyle 
Street,  which  the  Corporation  contended  did 
not  fall  within  sec.  39,  held  that  the  clause  of 
reference  applied.  Glasgow  Magistrates  v.  Cale- 
donian Rly,  Coy.,  1892,  19  R.  874 ;  29  S.  L.  R. 
769. 

81.  Reference  — Statutory  — Railway  — 
Railway  Act— Clause  of  Reference.— Sec. 

6,  subsec.  10  of  the  Lanarkshire  and  Dumbar- 
tonshire Railway  Act  provides  for  reference 
to  an  arbiter  of  any  disputes  arising  between 
that  railway  company  and  the  Korth  British 
Railway  Company,  in  relation  to  the  breaking 
the  surface  of  ground  belonging  to  the  latter, 
under  which  the  line  of  the  former  passes. 
Held  that  the  question  must  be  referred, 
although  the  issue  raised  was  whether  a 
certain  opening  made  by  the  Lanarkshire  and 
Dumbartonshire  Company  in  the  ground  of 
the  North  British  Company  had  been  made 
without  consent.  N.  B.  Ely,  Coy,  v.  Lanark- 
Aire  d:  Dumhartonthire  Rly.  Coy.,  1895,  23  R. 
76 ;  33  S.  L.  R.  56  ;  3  S.  L.  T.  134. 

82.  Beference  —  Statutory  —  Railway — 
Agreement  to  Settle  all  Differences  by— 
Exclusion  of  Action.  —  Where  under  an 
agreement,  confirmed  by  statute,  the  parties 
were  bound  to  settle  by  arbitration  all  differ- 
ences as  to  the  meaning  and  effect  of  the 
agreement,  or  as  to  the  mode  of  carrying  it 
oat,  held  that  the  jurisdiction  of  the  Courts 
was,  by  this  agreement,  excluded,  and  that 
all  disputes  arising  under  it  must  be  settled 


by  arbitration.  Caledonian  Ely.  Coy.  v. 
Greenock  and  Wemyss  Bay  Rly.  Goy.^  1874, 
L.  R,  2  Sc.  App.  347;  1  R.  (H.  L.)  8; 
11  S.  L.  R.  494. 

83.  Reference— Statutory— Savings  Bank 
—Dispute  with  Depositor.— A  question  be- 
tween a  depositor  and  a  Savings  Bank  as  to 
the  bank's  liability  for  money  paid  away  on 
an  indorsement  said  to  have  been  forged, 
must  be  referred  to  an  arbiter  in  terms  of 
26  &  27  Vict.  c.  87,  sec.  48,  who  (in  terms 
of  the  Friendly  Societies  Act,  1875)  is  the 
assistant-registrar  of  Friendly  Societies  for 
Scotland.  Action  accordingly  sisted.  Melrose 
V.  Edinburgh  Savings  Bank,  1897,  24  R  483 ; 
34  S.  L.  R  346  ;  4  S.  L.  T.  280. 


ARMY 

1.  Volunteer  —  Volunteer  Act,  1863.— 
Held  that  subscriptions  to  the  funds  of  a 
volunteer  corps  made  payable  by  rules  made 
under  the  Volunteer  Act,  1863,  approved  by 
the  War  Office  in  terms  of  that  Act,  are  debts 
which  may  be  recovered  in  a  Court  of  Law. 
Mon-ison  v.  Neils&n,  1887, 14  R  452 ;  24  S.  L.  R 
318. 


ARREST  (WRONGFUL) 

1.  Arrest  and  Imprisonment— Averments 
—Malice— Want  of  Probable  Cause.— Ac- 
tions for  damages  for  wrongful  arrest  or 
imprisonment  when  directed  against  public 
officials  (here  a  School  Board)  must  be  sup- 
ported by  averments  of  malice  and  want  of 
probable  cause.  Macaulay  v.  N.  Uist  School 
Board,  1887,  15  R  99;'  25  S.  L.  R  91. 
M'Gilvraj/  v.  Main,  1901,  3  F.  397 ;  38  S.  L.  R 
302 ;  8  S.  L.  T.  377.  Young  v.  Glasgmo  Magis., 
1891,  18  R  825 ;  28  S.  L.  R  645.  [Unreason- 
able conduct  and  rough  handling  held  to  infer 
malice.]  Beaton  v.  Ivory,  1887,  14  R  1057; 
24  S.  L.  R  744.  M'Pherson  v.  M'Lennan,  1887, 
14  R.  1063.  Cf.  Hill  v.  N.  B.  Rly.  Coy,,  1903 
(O.  H.),  11  S.  L.  T.  103.  [Here  the  arrest  was 
by  a  railway  company's  constable.] 

2.  Arrest  by  Police— Apprehension  with- 
out Warrant. — A  policeman  without  a  warrant 
arrested  a  sailor,  on  board  his  ship  in  harbour, 
on  a  charge  of  having  obtained  lOs.  by  false 
pretences  six  months  previously.  The  sailor 
was  handcuffed  and  taken  through  Leith  and 
Edinburgh  to  Falkirk,  where  he  was  tried  and 
acquitted.     In  an  action  raised  by  the  sailor 
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against  the  policeman  for  damages,  the  Court 
allowed  an  issue.  LecuJc  v.  Burt,  1893,  21  R 
32;  31  S.  L.  R  30  ;  IS.  L.  T.  270. 

3.  Arrest  by  Police— Duty  of  Constable 
— Slander. — Mrs.  Malcolm  brought  an  action 
against  a  police  constable  (1)  for  wrongful 
arrest,  (2)  for  slander,  by  his  repeatedly  say- 
ing, while  he  had  her  in  custody,  to  his  com- 
panion, in  the  hearing  of  passers-by, "  The  boy 
is  a  thief  and  this  is  the  resetter.''  The  Court 
dismissed  the  action,  holding  that,  in  the  cir- 
cumstances, the  arrest  was  warranted  and 
the  words  used  not  slanderous.  Malcolm  y. 
Duncan,  1897,  24  R  747 ;  34  S.  L.  R  626 ;  4 
S.  L.  T.  363. 

4.  Arrest  of  Witness  for  Peijnry.— A 

procurator-fiscal  thought  that  he  detected 
perjury  in  the  answers  which  he  received 
from  a  witness  during  cross-examination ;  so 
he  ordered  two  policemen  to  arrest  him  as 
he  left  the  box.  This  was  done  without 
warrant,  and  although  the  fiscal  knew  the 
man's  address.  The  witness  was  detained 
some  hours,  but  was  then  discharged  and 
no  complaint  made  against  him.  HM  that 
these  facts  were  relevant  to  support  an  action 
for  damages  for  wrongful  apprehension  raised 
by  the  witness  against  the  fiscal  Sc/mervilU 
V.  Sutherland,  1899,  2  F.  185  ;  37  S.  L.  R  128 ; 
7  S.  L.  T.  239. 

5.  Arrest  by  Servant— Form  of  Issue.— 
Whether  on  10th  August  1893,  on  board  the 
S.S.  Chevalier  at  Fort- William,  J.  Lawson,  an 
officer  in  the  service  of  the  defender,  acting 
within  the  scope  of  his  authority,  wrongfully 
and  illegally  caused  the  pursuer  to  be  appre- 
hended and  taken  into  custody  .  .  .  ?  Lundie 
V.  MacBrayne,  1894,  21  R  1085;  31  S.  L.  R 
872  ;  2  S.  L.  T.  186.  Cf.  Hill  v.  N.  B.  Rly, 
Goy.,  1903  (O.  H.),  11  S.  L.  T.  103  (arrest  by 
railway  constable). 

6.  False  Charge  to  Police  —  Arrest  — 
Malice  and  Want  of  Probable  Cause.— The 
defender  charged  the  pursuer  with  stealing 
her  watch,  and  insisted  on  his  arrest  by  a 
policeman,  although  bystanders,  who  knew 
him,  vouched  for  his  character  and  respect- 
ability. Held  that  the  averments  justified 
the  inference  of  malice.  Douglas  v.  Main, 
1893,  20  R  793 ;  30  S.  L.  R  726  ;  1  S.  L.  T.  72. 

7.  False  Charge  to  Police  —  Arrest — 
Form  of  Issue. — "Whether  the  defender 
wrongfully  ordered  constable  to  apprehend 
the  pursuer,  and  whether  constable  acting  on 


the  order,  wrongfully  apprehended  the  pursuer 
to  his  loss,  injury,  and  damage."  Peffers  v. 
CounJtess  of  Lindsay,  1894,  22  R  84 ;  32  S.  L.  R 
64  ;  2  S.  L.  T.  307. 

8.  False  Charge  to  Police— Apprehension 
— Arrest — Privilege — Malice.  —  A  tenant 
while  removing  some  flooring,  which  he  had 
previously  laid,  was  met  by  his  landlord  who 
challenged  his  right  to  remove  it,  and  ordered 
him  to  take  it  back.  This  the  tenant  refused 
to  do,  and  the  landlord  thereupon  gave  him 
into  custody.  Held  that  the  conduct  of  the 
landlord  amounted  to  malice.  Denholm  v. 
Thomson,  1880,  8  R  31 ;  18  S.  L.  R  11. 

9.  False  Charge  to  Police— Malice  and 
want  of  Probable  Canse — Slander.— In  an 

action  by  an  employee  of  a  railway  company 
against  the  manager  of  a  department  for 
having  called  him  a  thief,  and  thereafter 
having  given  him  into  custody  of  the  police, 
the  pursuer  proposed  two  issues,  one  dealing 
with  the  alleged  slander,  the  other  with  the 
wrongful  apprehension.  Held  that  the  whole 
res  gestce  formed  one  occurrence,  and  one  issue 
only  allowed,  with  malice  and  want  of  prob- 
able cause  inserted.  Gray  v.  Maitlatid,  1896 
(0.  H.),  4  S.  L.  T.  38. 

10.  False  Charge  to  Police  —  Malice  — 
Want  of  Probable  Cause— Belevancy. — A 

person  was  sued  for  damages  for  having 
falsely  and  maliciously  had  the  pursuer 
arrested  on  a  criminal  charge.  Kature  of 
averments  which  were  held  relevant  to  en- 
title the  pursuer  to  an  issue.  Urquhttri  v. 
M^Kmzie,  1886,  14  R.  18  ;  24  S.  L.  R  22. 

11.  False  Charge  to  Police  — Arrest — 
Pawnbrokers  Act»  1872,  sees.  34^  35.— 
Issues  allowed  to  try  the  question  whether 
a  pawnbroker  had  wrongfully  detained,  and 
caused  the  arrest  of,  a  person  ofiering  articles 
for  pawn.  Mackenzie  v.  Young,  1902  (O.  H.), 
10  S.  L.  T.  231. 

12.  False  Charge  to  Police— Violation  of 
Tramway  Bye-Law— Beftisal  to  pay  Fare — 
Beftisal  to  give  Name  and  Address.— In  an 
action  of  damages  against  a  tramway  company 
by  a  passenger  for  wrongous  apprehension, 
held  (1)  that  a  bye-law  which  the  passenger 
had  contravened  was  reasonable,  and  (2)  that 
as  he  refused  to  pay  the  fare  and  to  give  his 
name  and  address,  the  conductor  was  justi- 
fied in  ordering  his  apprehension.  A^^orpe 
V.  Edinburgh  iStreet  Tramways  Coy.,  1882,  10  R 

344 ;  20  S.  L.  R  256. 
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ABBE8TMENT8 

See  Jurisdiction 

accounting,  arrestment  on,  21. 

Agent,  1,  2. 

Ar&estsb,  1-10. 

Assignation,  Competition  with,  15. 

Bankruptcy,  19. 

Breach  of  Arrestment,  11. 

Caution,  11,  26-29. 

Company,  7, 12, 13. 

Competition,  13-15 

Conclusion  for  Expenses,  22. 

Consignation,  11,  27-29. 

Corporation,  3,  4. 

Debts,  None  due,  36,  37. 

Dependence,  Arrestment  on,  14-24. 

Divorce  Action,  23. 

Execution,  16, 17. 

Factor,  2,  5. 

Furthcoming,  18,  39. 

Future  Claims,  32,  33. 

Joint  Property,  37. 

Jurisdiction,  voce. 

Nexus,  19. 

Partner,  6,  7. 

Pledge,  39. 

Police  Commissioners,  8. 

Public  Officer,  9. 

Precept,  26. 

Prescription,  18. 

Recall,  26-31. 

Security,  Arrestment  on,  32,  33. 

Separation  Aliment,  24,  33. 

Ship,  40-42. 

Special  Appropriation,  45-47. 

Statutory  Funds,  47. 

Subjects  of,  33-47. 

TA2fTUM  BT  Tale,  34,  35. 

Trust  Funds,  38,  43. 

Vendor,  10. 

1.  Aziestee— Cosunon  A^^ent— Holding 
Fund  in  Double  Capacity— Transfer  not 
Effected  Iff  Mere  Intention.— -Money  came 
into  the  hands  of  a  trustee  in  a  sequestration 
and  was  available  for  payment  of  dividend. 
The  trustee  was  also  attorney  of  a  creditor  of 
the  bankrupt.  He  kept  the  money  in  a  safe 
and  made  payment  of  dividend  out  of  it  to 
various  creditors,  but  took  no  step  to  transfer 
any  part  of  it  from  himself  as  trustee  to  him- 
self as  attorney  for  the  creditor.     Held  that 


such  a  transfer  could  not  be  effected  by  mere 
intention  to  hold  as  attorney,  and  that  an 
arrestment  used  by  a  creditor  of  the  person 
for  whom  he  was  attorney  in  his  hands  as 
trustee  in  the  sequestration  was  effectual. 
SUicaH  V.  Dalt/leisk,  1882,  19  S.  L.  R.  599. 

2.  Arrestee— Agent— Factor  and  Com- 
missioner.— An  arrestment  of  goods  in  the 
hands  of  ahipbrokers  who  had  the  entire 
management  of  the  affairs  of  a  Shipping 
Company  hefd  valid,  they  not  being  agents 
of  the  company,  but  factors  and  commis- 
sioners. Carron  Coy.  v.  Currie  d:  Coy.^  1896 
(O.  H.),  33  S.  L.  R.  678  ;  3  S.  L.  T.  304. 

3.  Arrestee— Corporation.  — Arrestments 
were  used  in  the  hands  of  A.  B.,  **  clerk  to 
the  Stirling  Waterworks  Commissioners,"  of 
sums  due  by  the  Commissioners  to  the 
principal  debtor.  The  Stirling  Waterworks 
Amendment  Act,  1881,  sec.  7,  provides  that 
the  Commissioners  shall  be  a  body  corporate, 
"  and  shall  have  power  to  sue  and  be  sued  in 
that  name  alone."      Bdd   that  the   arrest- 

I  ments  were  invalid.     Gall  v.  Stirling  Water 

Commissioners,  1901  (O.  H.),  9  S.  L.  T.  123. 

I 

4.  Arrestee— Corporation— Ezecntion— 
I  Sheriff  Conrts  (Scotland)  Act,  1876,  sec.  12 
I  (5). — An  arrestment  in  the  hands  of  a  Cor- 
I  poration  is  well  executed  by  delivery  of  a 

copy  to  a  servant  of  the  corporation  at  its 
i  proper  place  of  business — in  the  case  of  a 
I  city  corporation  at  the  city  chambers.  Camp- 
I  bell  V.   Watsim's  Trustee,  1898,  25  R  690;   35 

S.  L.  R.  508 ;  5  S.  L.  T.  334. 

I 

I      5.  Arrestee — Factor  loco  absentia. — Held 

\  that  an  arrestment  in  the  hands  of  a  factor 
loco  absentis  of  funds  belonging  to  his  ward 
was  competent,  although  the  factor  was  called 
as  a  defender  in  the  action.    Mitchell  v.  Scott, 

'  1881,  8  R.  875  ;  18  S.  L.  R.  623. 

I 

6.  Arrestee— Partner— Partnership  Debt. 

— Arrestments  in  the  hands  of  a  partner  will 
not  attach  a  debt  due  by  the  firm  to  the 
common  debtor,  //ay  v.  Duf<ntrcet  d;  Coy., 
1880,  7  R.  972 ;  17  S.  L.  R.  669. 

7.  Arrestee  —  Partnership  Debt  —  Com- 
pany.— A  owed  B.  &  Co.  C.  arrested  in  A.'s 
hands  all  sums  due  to  B.  B.  <&  Co.  obtained 
a  decree  against  A.  and  charged  him  to  pay, 
maintaining  that  the  arrestment  attached 
nothing  due  to  them,  but  only  sums  due  to 
B.  as  an  individual.  The  Court  suspefided 
the  charge,  holding  that  the  arrestee  must 
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be  kept  safe.  Ckiw,  FrejUicey  Glapperton  d*  Ooy. 
V.  Greighton  <b  C<yy,,  1898, 26  R  518 ;  35  S.  L.  R 
441. 

8.  Arrestee  —  Police  Gommiasioners— 
Police  and  Improvement  Act,  ISSO.—Held 
that  under  the  above  Act  funds  due  by  Police 
Commissioners  to  a  common  debtor  must  be 
arrested  in  the  hands  of  the  treasurer.  Mac- 
lionald  v.  Reid,  dc,  1881,  9  R  211 ;  19  S.  L.  R 
119. 

9.  Arrestee— Public  Officer— Competency 
— Money  in  Hands  of  Public  Criminal 
Official. — In  a  multiplepoinding  raised  in  the 
SherijQT  Court  to  determine  a  question  of  pre- 
ference among  arrestments,  an  objection  was 
taken  on  appeal  to  the  validity  of  the  arrest- 
ments on  the  ground  that  it  was  incompetent 
to  arrest  in  the  hands  of  a  public  criminal 
official.  Objection  repelled^  in  respect  that 
it  was  not  stated  in  the  inferior  Court. 
Opinions  reserved  as  to  whether  arrestments 
in  the  hands  of  public  criminal  officials  are 
competent.  Stuart^  d'C,  v.  Cowan  ct*  Coy,^  <£rc., 
1883,  10  R.  681 ;  20  S.  L.  R  374. 

10.  Arrestee  —  Unpaid  Seller— Sub-sale 
— ^Intimation.  —  In  a  competition  between 
sellers  arresting  in  their  own  hands  and 
subvendees,  the  Court  preferred  the  latter, 
where  the  sellers  were  aware  of  the  subsale, 
although  no  formal  notice  thereof  had  been 
given  to  them.  Brovme  db  Coy.  v.  Aindie  d- 
Coy,,  1893,  21  R  173;  31  S.  L.  R  161  ;  1 
S.  L.  T.  335. 


11.  Breachof  Arrestment— Ship— Ti 
arrested  Ship  out  of  Jurisdiction— Caution 
— Consignation.  —  The  master  of  a  ship 
arrested  on  dependence  broke  the  arrest- 
ment and  sailed  away.  Held  that  the  de- 
fenders must  consign  or  find  caution  within 
a  fortnight,  reserving  their  right  to  apply 
for  recall  of  the  arrestment.  Enriqi^e  Garcia 
Meron  v.  Umland  ami  Others,  1896  (O.  H.), 
3  S.  L.  T.  286. 

12.  Common  Debtor— Company— Liquid- 
ation—International  Law— Foreign  Com- 
pany—Companies Act,  1862,  sees.  87,  138, 
163.— An  arrestment  used  in  Scotland  by  a 
claimant  against  an  English  company,  on  the 
dependence  of  an  action  in  which  she  finally 
obtained  decree^ — held  not  to  be  invalid, 
because  at  the  date  of  the  arrestment  the 
company  was  in  voluntary  liquidation ;  and 
an  averment  that  **  by  the  combined  effect  of 
sees.  87,  138,  163  of  the  Companies  Act,  1862, 


as  construed  in  England,  no  preference  is 
allowed  to  any  creditor  after  voluntary  liquid- 
ation," held  irrelevant.  Royal  Bank  of  Scotland 
V.  Securities  Insurance  Coy.,  1897  (O.  H.),  4 
8.  L.  T.  232. 

13.  Competition  —  Shares  in  Limited 
Liability  Company  —  Transfer  —  Regis- 
tration.— In  a  competition  between  a  creditor 
who  arrested  shares  in  the  hands  of  a  company, 
and  persons  in  right  of  transfers  intimated 
prior  to  the  date  of  the  arrestment  but  not 
registered, — held  that  the  transferees  took 
preference.  Harvey's  Yoker  DietiUery  v.  Single- 
ton, 1901  (O.  H.),  8  S.  L.  T.  369. 

14.  Competition  of — On  Dependence— 
Ad  flmdandam  Jurisdictionem— Nexus.— 
On  9th  January  A.  B.  used  arrestments  ad 
fundandam  jurisdictionem  ;  on  12th  January  C. 
D.  used  arrestments  on  dependence  ;  on  18th 
January  A.  B.  used  arrestments  on  dependence. 
In  a  competition  in  a  multiplepoinding — held 
that  the  diligence  of  C.  D.  had  priority  to  that 
of  A.  B.  Stillie's  Trs.  v.  StiUie  and  Others,  1898 
(O.  H.),  6  S.  L.  T.  173. 

15.  Competition  with— Intimated  Assig- 
nation.— A.  and  B.  were  creditors  of  C,  who 
owned  a  parcel  of  whisky  warehoused  in  Glas- 
gow.  A.  arrested  the  whisky  in  the  hands  of 
the  warehouse-keeper  on  the  dependence  of 
an  action  in  which  he  obtained  decree.  B. 
had,  prior  to  the  date  of  the  arrestment, 
obtained  from  0.  for  value  delivery  of  the 
warehouse-keeper's  certificate  blank  indorsed. 
B.  and  C.  were  both  Englishmen  and  trans- 
acted in  England.  No  intimation  of  this 
transaction  was  made  to  the  warehouse- 
keeper  prior  to  the  date  of  the  arrestment. 
In  a  competition  between  A.  and  B.^ — held^ 
affirming  judgment  of  the  whole  Court,  (1) 
that  the  lex  rei  siise  must  govern,  (2)  that  the 
pledge  of  a  document  of  title  by  the  owner 
of  goods  could  not  in  itself  create  a  real  right 
over  the  goods,  intimation  being  necessary. 
A.'s  claim  sustained,  Inglis  v.  Roberteon  <jb 
Baxter,  1898  (H.  L.),  25  R  70 ;  35  S.  L.  R  963. 

16.  Execution  —  Messenger  -  at  -  Arms — 
Sheriff  Officer— Court  of  Session  Act,  1868, 
sec.  19. — Execution  of  diligence  on  warrants 
issuing  from  the  Court  of  Session  including 
letters  of  arrestment  jurisdictionis  fundandsi 
causa  can  be  made  only  by  a  me8senger-«t- 
arms  even  where  there  is  no  messenger-at- 
arms  resident  in  the  district.  Sec.  19  of  the 
Court  of  Session  Act,  1868,  only  applies  to 
the  service  of  summonses  and  citations   of 
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witnesses.  Buchatmn  v.  The  British  Natural 
Premium  Provident  Association^  Ltd.,  1903 
(O.  H.),  11  S.  L.  T.  465. 

17.  Ezecntion— Validity— EiTor  in  Eze- 
cation— PezBonal  Diligence  Act,  1838»  sec. 
9. — The  clerical  error  in  an  execution  of  an 
arrestment  of  substituting  a  wrong  date  for 
the  true  date  of  the  extract-decree  on  which 
it  proceeded,  held  to  invalidate  the  arrestment. 
O'ra/iam  v.  Bell,  1876,  2  R.  972. 

18.  FnTthcoming— Debt  arrested  vested 
bat  not  yet  Payable— Prescription— -Act 
1669,  cap.  9— Personal  Diligence  Act^  1838, 
sec  22 — Interraption. — A  creditor  arrested  a 
fund  which  had  vested  in  his  debtor  but  which 
was  not  payable  until  the  death  of  an  annui- 
tant. Within  three  years  thereafter  the  debtor 
obtained  cessio.  The  arresting  creditor  op- 
posed the  application  for  cessio  but  did  not 
found  on  the  arrestments.  Held  that  the 
arrestments  prescribed  on  the  lapse  of  three 
years  from  their  date.  Obseired  that  the 
arresting  creditor  might  have  interrupted  the 
prescription  by  raising  an  action  of  furth- 
coming concluding  for  payment  on  the  death 
of  the  annuitant.  Jameson  v.  Sharp,  1887,  14 
R.  643  ;  24  S.  L.  R.  453. 

19.  Nexns— Arrestments  within  Sixty 
Days  of  Bankruptcy.  —  Arrestments  used 
within  sixty  days  of  bankruptcy  of  the 
principal  debtor  lay  a  nexus  on  the  funds 
which  preserves  them  for  the  trustee  in  bank- 
ruptcy. M'Kemui  v.  Campbell,  1894,  21  R. 
904;  31  S.  L.  R  767  ;  2  S.  L.  T.  85. 

20.  On  Dependence  —  Competency  — 
Seyeral  Pnrsaers  of  several  Debts— Amend- 
ment.— ^Arrestments  were  used  on  the  de- 
pendence of  a  summons  at  the  instance  of  five 
different  pursuers  for  five  distinct  debta  A 
minute  was  put  in,  proposing  to  strike  out  four 
of  the  pursuers,  and  the  relative  conclusions. 
Held  that  this  was  an  amendment  of  the  sum- 
mons ;  that  it  was  competent ;  but  that  it  could 
not  set  up  the  arrestment  used  on  the  depen- 
dence of  the  unrestricted  action,  which  was 
incompetent,  so  as  to  give  the  pursuer  a 
preference  over  other  creditors  of  the  de- 
fender. Fischer  v.  Andersen,  IH96,  23  R  395  ; 
33  &  L.  R  306 ;  3  S.  L.  T.  230. 

21.  On  Dependence— Action  of  Account- 
ing—Petitory  conclnsions  only  conditional 
— Competency. — The  Lord  Ordinary  recalled 
arrestments  used  on  an  action  of  accounting 
in  which  there  was  only  a  conditional  petitory 


conclusion.  Jamieson  v.  Jamieson's  Trs.,  1895 
(O.  H.),  3  S.  L.  T.  39. 

22.  On  Dependence  —  Competency  — 
Money  Conclusion  —  Expenses.  —  In  an 
action  of  reduction,  the  only  pecuniary 
conclusion  in  which  was  for  the  expenses  of 
process,  held  that  arrestment  on  the  depend- 
ence was  incompetent.  Stafford  v.  M^Laurin, 
1875,  3  R  148  ;  13  S.  L.  R.  82. 

23.  On  Dependence — Competency— Con- 
clusions for  Jus  BelictsB  in  Divorce  Action. 
— Arrestments  used  by  a  wife  on  dependence 
of  an  action  of  divorce  against  her  husband^ 
and  containing  conclusions  for  her  jus  relictos 
(in  the  event  of  her  obtaining  decree  of 
divorce),  held  bad.  Ellison  v.  Ellison,  1901,  4 
F.  257  ;  39  S.  L,  R  168 ;  9  S.  L.  T.  282. 

24.  On  Dependence—Competency— Sepa- 
ration and  Aliment. — It  is  competent  to 
arrest  on  the  dependence  of  an  action  for 
separation  and  aliment.  Bums  v.  Bums,  1879, 
7  R  355 ;  17  S.  L.  R.  223. 

25.  Precept— Beduction—Belevancy.— A 

precept  of  arrestment  was  issued  by  a  Sheriff- 
clerk,  on  application  made  to  him  by  the 
holder  of  a  bill  bearing  to  be  accepted  by  a 
firm.  One  of  the  partners  brought  an  action 
of  reduction  of  the  precept,  on  the  grounds 
(1)  it  should  only  have  been  granted  on 
petition  to  the  Sheriff  [39  &  40  Vict.  c. 
70,  sec.  6];  (2)  that  the  bill  on  which  it 
proceeded  had  been  granted  by  another 
partner  without  authority.  He  did  not 
propose  to  reduce  the  bill ;  and  the  defender 
lodged  a  minute  undertaking  not  to  use  the 
precept  injuriously  to  the  pursuer.  Action 
dismissed.  Mackenzie  v.  Ferrier,  1900  (0.  H.), 
7  S.  L.  T.  316. 

26.  Becall  —  Caution.— Arrestments  re- 
called on  caution  where  debtor  had  threatened 
to  leave  the  country.  Bums  v.  BumSf  1879, 
7  R  365 ;  17  S.  L.  R  223. 

27.  Becall—Consignation  of  Eauivalent. 
—  Arrestments  recalled  on  consignation  of 
sum  equal  to  debt.  Ellis  v.  Menzies  d:  Goy., 
1901  (O.  H.),  9  S.  L.  T.  243. 

28.  Becall— Ship— Petition  by  Mortgagee 
for  Becall  of  Arrestments— Consignation. 
A  mortgagee  in  possession  of  a  ship  petitioned 
for  the  recall  of  arrestments  used  jurisdic- 
tionis  fundanda  causa,  and  also  on  the  depend- 
ence of  an  action  against  the  owner.    The 
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Court,  on  the  consignation  by  the  petitioner  of 
a  aum  to  coVer  the  claim  of  the  arresting  credi- 
tor, recalled  the  arrestments,  to  the  effect  of 
allowing  the  ship  to  proceed  on  her  voyage. 
StefiuH  V.  Macbeth  db  Gray,  1882,  10  R.  382  ; 
20  S.  L.  R.  266.  M'Phedran  <k  Currie  v. 
M'Callum,  1888,  16  R.  45  ;  26  S.  L.  R  27. 

29.  BecaU—Consigned  Money— Waxrant 
for  Payment — Gantion. — ^The  lessee  of  an  inn 
obtained  decree  for  damages  against  her  land- 
lord for  establishing  a  rival  inn.  The  sum 
was  payable  in  yearly  instalments  during  the 
remainder  of  her  tenancy,  which  had  eight 
years  to  run,  with  a  break  at  three  in  the 
tenant's  favour.  Inhibition  and  arrestment 
on  the  dependence  used  by  the  tenant  were 
recalled  by  arrangement  on  the  landlord'^ 
consigning  a  sum  of  money.  The  landlord 
paid  the  first  instalment  of  damages,  with  ex- 
penses, and  asked  for  warrant  for  payment  to 
him  of  the  balance  of  the  money  consigned.  On 
his  finding  caution  for  the  instalments  for 
three  years — during  which  time  the  debt  was 
future  but  not  contingent — the  warrant  was 
granted.  Smith  v.  Cameron^  1879,  6  R  1107  ;  16 
S.  L.  R.  685. 

30.  Recall— Title  to  Ask— Owner  of  Sub- 
jects.— On  the  dependence  of  an  action  the 
pursuer  used  arrestments  in  the  hands  of  B. 
of  sums  due  to  the  defender.  B.  presented 
a  petition  for  recall,  alleging  that  the  sums 
arrested  were  not  due.  The  Court  dismissed 
the  petition  as  incompetent  and  unnecessary. 
Brand  v.  Kent,  1892,  20  R.  29 ;  30  S.  L.  R.  70. 

31.  Recall  — Unreasonable  Conduct  of 
Arrester— Discretion  of  Court.— The  de- 
fender of  an  action,  on  whose  dependence 
arrestments  had  been  used,  was  assoilzied  by 
the  Lord  Ordinary  and  by  the  Court.  He  asked 
the  pursuers  to  state  whether  they  intended 
to  appeal,  and  if  so,  to  proceed  at  once,  or 
otherwise  to  release  the  arrestments.  The 
pursuers  stated  generally  that  they  intended 
to  appeal,  but  would  go  no  further.  On  a 
petition  by  the  defender  the  Court  released  the 
arrestments,  and  found  the  petitioner  entitled 
to  expenses.  Itadford  d:  Brightf  Ltd.  v.  D,  M. 
Stev&nson  d;  Coy.,  1904,  6  F.  429  ;  41  S.  L.  R. 
330  ;  11  S.  L.  T.  695. 

82.  Security— Arrestment— Procedure- 
Grounds  for  the  Diligence.— H^p^/,  that  the 
use  of  arrestment  in  security  of  future  debts 
is  only  competent  on  the  ground  that  the 
debtor  is  vergens  ad  inopiam,  or  similar 
grounds,  and  that  the  pursuer  seeking  so  to 


use  the  diligence  must  proceed  by  bill  setting 
forth  these  grounds.  Symington  v.  Sy7ningt€n, 
1876,  3  R.  206  ;  3  S.  L.  R.  124. 

33.  Security— Diligence  for  Future  Debts 
—Husband  and  Wife— Arrestment  on  De- 
cree of  Seiiaiation  and  Aliment.— Fe^cf  that 
arrestments  used  by  a  wife  in  execution  of  a 
decree  of  separation  and  aliment  were  inefifec- 
tual  to  secure  future  payments  of  aliment. 
Stjmington  v.  Symington,  1875,  3  R  205  ;  13 
S.  L.  R.  124.  But  cf.  James  v.  James,  1886,  13 
R.  1153  ;  23  S.  L.  R  819,  where  recall  was 
granted  only  on  consignation  of  a  substantial 
sunu 

34.  Subject  Arrested— Debt— Tantum  et 

Tale.— Arrestments  attach  debts  tantmn  et 
tale  as  they  are  vested  in  the  creditor.  Cham- 
bers' Trs.  V.  Smiths,  1878  (H.  L.),  5  R.  151  ;  15 
S.  L.  R  541. 

35.  Subject  Arrested— Debt— Compensar 
tion  by  Debtor  — Tantum  et  Tale,  — The 

debtor  of  the  common  debtor  is  not  barred 
by  an  arrestment  from  pleading  compensation. 
Wilson  V.  Carrick,  1881,  18  S.  L.  R.  657. 

36.  Subjects  Arrested— Instalments — 
Building  Society— No  Debt  Ihie.—Held  that 
instalments  paid  by  the  borrowing  members 
of  a  building  society  formed  under  the  pro- 
visions of  the  Act  6  &  7  Will.  IV.  c  32. 
the  rules  of  which  provided  that  the  borrower 
should  take  shares  to  the  full  amount  of  his 
loan,  and  that  the  instalments  as  they  were 
paid  should  be  carried  to  the  credit  of  the 
borrower's  account  in  name  of  payments  for 
these  shares,  are  not  liable  to  arrestment,  if 
at  the  date  of  the  arrestment  the  amount  of 
the  loan  made  to  the  member  is  in  excess  of 
the  sum  at  his  credit  in  name  of  instalments 
on  shares. — Wilson  v.  Carrick,  1881, 18  S.  L.  R 
657. 

37.  Subject  Arrested— Joint  Property- 
Individual  Debt. — It  is  incompetent  to  arrest 
joint  property  for  the  individual  debt  of  one 
of  the  part-owners.  Byng  v.  Campbell,  1893 
(O.  H.),  1  S.  L.  T.  371.  Lucas'  Trs.  v.  CamjtbeU 
d'  Scott,  1894,  21  R  1096  ;  31  S.  L.  R.  788  ;  2 
S.  L.  T.  101. 

38.  Subject  Arrested— No  Debt  Due- 
Trust  Fund— Beneficiary.- A  deposit-receipt 
bore  that  a  bank  had  '^received  from  the  trus- 
tees of  the  deceased  William  Sawers  "  certain 
trust  funds  by  the  hands  of  the  law-agent  of 
the  trust,  payable  on  the  joint  order  of  the 
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law-agent  and  John  Sawers,  a  beneficiary.  A 
creditor  of  John  Sawers  arrested  in  the  bank 
the  sum  "  due  and  addebted  by  them  to  the 
said  John  Sawers.*'  Held  that  the  arrestment 
did  not  attach  the  sum  in  the  deposit-receipt, 
as  the  debt  therein  was  not  due  to  John  Sawers 
but  to  the  trustees.  Clark  v.  National  Bank^ 
1890,  27  S.  Ll  R  628. 

39.  Sabject  Arrested  —  Pledi^e  —  Fmth- 
oomiiig — Competency. — ^A  creditor  of  a  rail- 
way company  ^  arrested  in  the  hands  of  a 
bank  debentures  mortgaged  by  the  company 
in  aecority  for  overdrafts,  and  raised  an  action 
of  furthcoming  against  the  bank.  The  action 
was  dismissed  as  incompetent.  Miller  v. 
Girvan  <t  Portpatrick  Rly  Coy,  <fcc.,  1880,  8  R. 
220  ;  18  S.  L.  R.  169. 

40.  SalQect  Arrested — Eta^.— Observations 
(per  lid.  Fraser)  on  warrants  for  arresting  and 
dismantling  ships.  Englishes  Coasting  dk  Ship- 
ping Coy.  Ltd.  V.  British  Finance  Coy.  Ltd.^  1886, 
14  R  220;  24  S.  L.  R.  167. 

41.  Saldect  Arrested— Ship— At  Sea- 
Illegal  Seizure. — Seizure  by  a  messenger-at- 
arms  of  a  vessel  which  had  started  on  her 
voyage  and  cleared  the  roadstead  held  illegal. 
The  messenger  with  thirty  men  pursued  her 
in  a  tug  and  boarded  her.  Held  further  that 
the  vessel  was  not  liable  to  rearrestment 
when  brought  to  harbour,  by  any  one  impli- 
cated in  the  affair.  Borjesson  v.  Carlberg,  1878 
(H.  L.X  5  R,  215,  217  ;  15  S.  L.  R.  779. 

42.  Salject  Arrested— Ship— Arrestment 
—Bond  of  Bottomry.— The  holder  of  a  bot- 
tomry bond  petitioned  the  Court  for  warrant 
to  arrest  and  dismantle  a  ship  on  the  ground 
that  it  was  about  to  proceed  to  sea  without 
satisfying  the  bond«  The  Court  granted 
warrant  to  arrest  ad  interim  pending  the 
lodging  of  answers  to  the  petition.  Lucovich, 
1886, 12  R  1090  ;  22  S.  L.  R  729. 

43.  SnlQectB  Arrested— Tmst  Fnnds— 
Decree  against  Tmstees  ''as  Trustees"— 
Judicial  Factor.  —  Decree  was  pronounced 
against ''  the  defenders  '^  in  an  action  against 
trustees  '*  as  trustees."  The  extract  contained 
warrant  to  arrest  the  goods,  &c.,  of  'Hhe 
defenders.''  The  trustees  were  superseded 
by  a  judicial  factor.  Held  that  the  arrest- 
ments were  habile  to  attach  moveables  be- 
longing to  the  trust  (factorial)  estate. 
Ker  {Broum's  Judicial  Factor)  v.  Brown,  1902 
(O.  H-),  10  S.  L.  T.  272. 


44.  Siil]dects  Arrested— Wages— Wages 
Arrestment  Limitation  Act»  1870,  sec.  1,  2. 
— Lamplighter. — A  lamplighter  contracted 
to  light  the  Oban  lamps  for  £2,  4s.  a  week, 
and  out  of  that  he  was  bound  to  pay  25s.  a 
week  for  assistance.  Held  that  the  Wages 
Arrestment  Limitation  Act,  1870,  applied 
to  exempt  his  earnings  from  arrestment. 
M'M\i,rchy  v.  Emslie  <£?  Guthrie,  1888,  15  R 
375 ;  25  S.  L.  R  282. 

45.  Subjects  Arrested  —  Special  Appro- 
priation.— An  American  company  was  debtor 
to  A.  in  certain  loans  secured  upon  debenture 
bonds.  This  company  was  succeeded  in  a 
representative  capacity  by  a  second  American 
company  in  which  B.  was  a  director.  B.,  with 
a  view  to  financing  the  second  company  by  a 
scheme  of  paying  interest  on  the  loans  secured 
on  debentures  in  the  first  company,  and  so 
procuring  from  the  lenders  their  consent  to 
continue  their  loans,  paid  into  a  bank  in  Scot- 
land a  sum  to  be  applied  ''on  account  of  B. 
for  payment  of  the  interest  coupons  on  the 
debenture  bonds  of  company  number  one." 
Held  that  A.  could  not  arrest  the  fund  in  a 
question  with  the  company.  British  Linen 
Coy.  V.  Kansas  Investment  Coy,,  1895  (O.  H.), 
3  S.  L.  T.  138,  202. 

46.  Subjects  Arrested  —  Special  Appro- 
priation.—  On  the  8th  August  1879  the 
directors  of  a  heritable  security  company  re- 
solved to  make  a  call  payable  at  a  bank  on 
the  Ist  of  December  following.  The  minute 
of  the  directors  bore,  that  after  payment  of 
debts  due  to  the  bank,  the  proceeds  of  the 
call  were  '*  to  be  placed  on  deposit,  and  there 
to  remain  to  meet  payments  of  principal 
which  may  be  required  by  the  debenture- 
holders  of  the  company."  On  20th  April 
1880  one  of  the  debenture-holders,  whose  de- 
benture was  then  past  due,  raised  an  action 
for  payment,  and  used  arrestments  on  the 
dependence  in  the  hands  of  the  bank.  At 
that  date  the  entire  proceeds  of  the  call  stood 
in  a  separate  account  in  the  books  of  the 
bank^  but  on  the  26th  April  the  bank  applied 
part  of  the  proceeds  in  paying  their  own  debt, 
and  the  remainder  they  placed  in  a  deposit- 
receipt,  which  bore  that  the  sum  had  been 
<' placed  in  deposit-receipt  for  debenture- 
holders,  as  per  memorandum  of  the  directors 
of  the  company  of  8th  August  1879."  The 
company  went  into  voluntary  liquidation.  In 
a  competition  between  the  debenture-holder 
who  had  used  arrestments  and  the  other 
debenture-holders,  held  that  a  nexus  upon 
funds  belonging  to  the  company  having  been 
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completed  by  arrestment  before  their  appro- 
priation to  a  specific  purpose  the  former  was 
entitled  to  be  ranked  preferably  on  the  sum 
in  the  deposit-receipt. — The  National  Bank  v. 
Macqueen,  1881, 18  S.  L.  R.  683. 

47.  Subject  Arrested— Special  Appropria- 
tion—Statatory  direction  as  to  Applica- 
tion of  Fnnds. — ^The  incorporating  statute  of 
a  harbour  trust  authorised  the  borrowing 
of  money  and  the  execution  of  works,  and 
directed  that  all  sums  collected  from  rates 
and  dues  should  be  applied  in  paying  (1)  feu- 
duties,  (2)  interest  on  borrowed  money,  (3) 
cost  of  repairs,  &c.  Creditors  in  such  debts 
had  the  right,  in  the  event  of  default,  of  mak- 
ing application  for  the  appoint mentof  a  judicial 
factor.  Held  that  the  statute  had  not  the 
effect  of  a  special  appropriation  so  as  to  pre- 
vent an  outside  creditor  of  the  harbour  trust 
arresting  in  the  hands  of  a  bank  sums  l3ring 
there  at  the  credit  of  the  trust,  although 
these  sums  had  been  collected  from  rates  and 
dues,  and  although  they  were  insufficient  to 
meet  claims  prestable  at  the  instance  of  the 
classes  of  creditors  referred  to  in  the  statute, 
they  not  having  applied  for  the  appointment 
of  a  judicial  factor.  Biovm  v.  Port  Seton  Har- 
bour Commrs.,  1898,  1  F.  373;  36  S.  L.  R.  278; 
6  S.  L.  T.  284. 


ASSAULT 

1.  Police— Bemoval  of  Suspected  Person. 

— Held  that  a  police  constable  who  had  re- 
ceived instructions  to  remove  suspected  per- 
sons from  an  enclosure  on  a  racecourse  had 
not  been  guilty  of  an  assault  by  removing  a 
person  who  had  been  convicted  of  theft,  and 
had  for  some  time  been  under  police  super- 
vision. Wallace  v.  Mooriey,  1885,  12  R  710; 
22  S.  L.  R.  454. 

2.  Police  Constable  —  Regulation  of 
Trafic. — "To  make  a  relevant  case  of  assault 
on  the  part  of  a  police  officer  on  duty,  it 
appears  to  me  that  it  is  necessary  to  aver 
either  (1)  that  the  order  which  the  officer  was 
seeking  to  enforce  was  unlawful,  that  is,  not 
within  the  scope  of  his  duty ;  or  (2)  that  the 
pursuer  was  willing  to  comply  with  the  order, 
in  which  case  the  use  of  force  would  be  un- 
necessary ;  or  (3)  that  the  force  used  was 
manifestly  in  excess  of  the  requirements  of 
the  case."  (Per  Lord  McLaren.)  Mason  v. 
Orr,  1901,  4  F.  220 ;  39  S.  L.  R  148  ;  9 
S.  L.  T.  269. 


3.  Schoolmaster— Pupil  stmck  on  Hand 
with  Cane-^Snpervening  Disease. — ^A  girl 
was  struck  by  a  schoolmistress  on  the  hand 
with  a  cane  and  paralysis  of  the  thumb  super- 
vened. In  an  action  for  damages  against  the 
schoolmistress^  held  that  the  paralysis,  al- 
though caused  by  the  blow,  was  not  attribut- 
able to  faidt  on  the  part  of  the  defender. 
Observations  on  the  modes  of  punishment  in 
schools.  Scorgie  v.  Lawrie^  1883>  10  R.  610; 
20  S.  L.  R.  397. 

4.  Schoolmaster— Pupil  stmck  \fs  School- 
master—Subseqnent   Illness— Ezpensea.— 

The  father  of  a  boy  who  had  been  struck  by 
a  schoolmaster  on  the  head  with  a  pointer 
raised  an  action  for  damages  against  the 
schoolmaster,  averring  that  a  subsequent  ill- 
ness of  the  boy  had  been  caused  by  the  blow. 
Held  that  it  was  not  proved  that  the  illness 
had  been  caused  by  the  blow,  and  defender 
assoilzied,  but  in  respect  that  the  master  was 
in  fault  in  striking  the  boy,  the  Court  found 
neither  party  entitled  to  expenses.  Ewari  v. 
Brown,  1882,  10  R  163  ;  20  S.  L.  R  105. 

5.  Trespasser— Section  brevi  mano. — If 

you  remove  a  trespasser  with  no  more  violence 
than  the  exigencies  of  the  case  demand,  you  do 
not  expose  yourself  to  an  action  for  dunages 
for  assault.  {Opinion  per  Ld.  Trayner.)  Wood 
V.  N,  B,  Ely,  Coy.,  1899,  2  F.  1 ;  37  S.  L.  R.  6  ; 
7  S.  L.  T.  183. 

6.  Trespasser  —  Ejection  —  Unnecessaiy 
Violence  —  Railway  Traveller  without 
Ticket. — Railway  companies  are  liable  in 
damages  for  assaults  if  their  officials  use  un- 
necessary violence  in  ejecting  from  the  pre- 
mises or  carriages  of  the  company  persons 
travelling  without  tickets.  MacRaild  v.  N.  B. 
Rly,  Coy.y  1902  (O.  H.),  10  S.  L.  T.  348.  See 
Highland  Rly,  Coy.  v.  Menzies,  1878,  5  R  887 ; 
15  S.  L.  R.  608. 


ASSESSMENTS 

Accounts,  1. 

Application  op  Rates,  2-5. 
AREA  OP  Assessment,  G-«. 
bokbowing,  9, 10. 
Canal,  21. 
Collection,  11. 
County  General,  12, 13. 
Donation  in  Relief,  14. 
Drainage,  3,  15. 
Exemption,  16-23. 
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Gas,  24. 

Harbour,  16. 

Hospital,  17. 

<•  Lands  and  Hekitaoes,"  35. 

Liability  fob  Assbssmbnt,  25-27. 

Mode  of  Assbssmbnt,  28,34. 

Objectiokj  to,  29. 

PABISH  MUklSTEB,  18. 

"  Fabliamektaby  Buboh,"  7. 
Pabliamentaby  Expekses,  4,  5. 
Police,  30. 
PooB,  31-36. 
Bagged  School,  20. 
Ratepayeb,  Title  of,  29. 
Rating  Authobity,  37-40. 
Religious  House,  19. 
Road,  23,  41-44. 
School,  44,  45. 
Seweb,  9,  46-51. 
Tenant,  53. 

Time  of  Imposing,  52,  53. 
Tramways,  35. 
Valuation  of  Lands,  36. 
Water,  10,  21,  27,  28,  40. 
Watbbwobks,  22. 

L  AcconntB— Burgh— Complaint— Burgh 
Police  Act»  1892,  sec.  67— Title  to  Sue.- A 
ratepayer  in  a  burgh  has  a  title  (ander  sec.  67 
of  the  Borgh  Police  Act,  1892)  to  bring  a 
complaint  against  accounts  made  up  by  the 
statutory  assessing  authorities  without  aver- 
ring personal  hardship  or  benefit  which  he 
would  gain  through  the  correction  of  the 
aooounts.  Heddle  v.  LeUh  Magistrates,  1898,  25 
R  801 ;  35  S.  L.  R  601. 

2.  Applicatioii  of  Bates— Objections  to— 
How  raised. — Opinums  that  objections  to 
the  administration  of  a  special  sewer  rate 
could  be  raised  only  by  a  petition  to  the 
Sheriff  under  sec.  75  of  the  Greneral  Police 
and  Improvement  Act,  1862.  Hamilton  P.  C. 
T.  Fifdtnf,  1883,  21  R  64 ;  31  S.  L.  R  71  ;  1 
a  L.  T.  287. 

SL  Application  of  Bates— Drainage-  Ex- 
penses of  forming  Drainage  District  — 
PnUic  Health  Act,  1897,  sec.  133.— It  is 
competent  to  levy  an  assessment  on  a  special 
drainage  system  in  order  to  pay  the  expenses 
incurred  in  forming  it.  Inverarity  v.  Forfar 
C.  C,  1904,  6  F.  653  ;  41  S.  L.  R  434 ;  11 
S.  L.  T.  808. 

4.  Application  of  Bates— Parliamentary 
Expenses— Incidence  of  the  Burden— Dis- 


cretion of  Local  Authority  in  Placing.— 
The  Magistrates  and  Town-Council  of  Leith 
passed  a  resolution  imposing  on  the  Public 
Health  Assessment  the  whole  cost  of  oppos- 
ing (successfully)  in  Parliament  a  Bill  pro- 
moted by  Edinburgh  for  the  absorption  of 
Leith.  In  so  doing  they  reUed  on  sec.  95  of 
the  Public  Health  Act  of  1867,  which  entitles 
local  authorities  to  impose  assessments  to 
meet  expenses  incurred  by  them  ''  in  execut- 
ing this  Act.''  They  contended  (1)  that  their 
opposition  to  the  Bill  was  inspired  by  their 
interest  in  the  public  health  of  Leith,  and  (2) 
that  this  assessment  was  the  most  equitable 
one  on  which  to  lay  the  burden,  beoiuse  it 
was  levied  on  owners  and  occupiers  equally, 
as  was  not  the  case  with  the  other  assess- 
ments they  were  entitled  to  levy.  Held  that 
the  expenses  had  been  rightly  incurred  by 
the  magistrates  and  town-council  in  defend- 
ing their  existence  as  a  corporation  ;  that  the 
existence  of  the  corporation  embraced  many 
other  interests  than  the  public  health,  and 
that  the  magistrates  and  town-council  were 
not  entitled  to  choose  out  one  of  the  statu- 
tory trusts  which  they  administered,  and, 
although  the  expense  had  not  been  incurred 
strictly  in  connection  with  the  affairs  of  that 
trust,  to  saddle  it  with  the  whole  burden. 
/.^ith  Dock  Commrs,  v.  Leith  Magistrates,  1899 
(H.  L.),  1  F.  65 ;  36  S.  L.  R  956 ;  7  S.  L.  T. 
154. 

5.  Application  of  Bates— Bzpenses  of 
Opposing  Bill  in  Parliament  —  County 
General  Assessment— Statutory  Trust- 
County  General  Assessment  Act,  1868,  sec. 
3. — HM  {Diss,  Lord  Mure)  that  it  was  ultra 
vires  of  the  Commissioners  of  Supply  to  apply 
any  part  of  the  county  general  assessment 
towards  payment  of  the  expenses  of  opposing 
the  General  Roads  and  Bridges  (Scotland) 
Bills,  1876  and  1877.  WakeJUld  v.  Comrais- 
sumers  of  Supply  of  Renfrew,  1878, 6  R  259 ;  16 
S.  L.  R.  183, 

6.  Area  of  Assessment— Burgh — Objec- 
tions to  Assessable  Area— Boundaries- 
Appeal  to  Magistrates— Declarator  and 
Interdict  in  Court  of  Session— Competency. 

— Held  that  it  was  competent  for  a  landowner 
whose  lands  had  been  assessed  by  a  neigh- 
bouring burgh,  on  the  ground  that  they  lay 
within  its  boundaries,  to  bring  in  the  Court 
of  Session  an  action  for  declarator  that  his 
lands  were  outside  these  boundaries,  and  for 
interdict  against  the  defenders  putting  the 
assessment  on  him.  Opinion  that  sec.  6  of  the 
Lands  Valuation  Act,  1879,  did  not  apply  so 
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as  to  restrict  the  pursuer's  right  to  an  appeal 
to  the  magistrates.  Hope  v.  Edinburgh  MagU- 
trates,  1897  (O.  H.),  5  S.  L.  T.  195. 

7.  Area  of  Assessment— "  Parliamentary 
Bnigh"— Boyal  Bnigh— Local  Government 
Act,  1889,  sees.  105,  44, 16.—''  Parliamentary 
burgh  "  in  sec.  105  of  the  Local  Government 
Act,  1889,  does  not  refer  to  royal  burghs  so 
as  to  include  within  its  definition  the  parliar 
mentary  area  of  a  royal  burgh.  So  held  that 
such  parliamentary  area  fell,  for  purposes  of 
assessment,  within  the  county.  IVick  and 
PuUeney  Harbour  Tra.  v.  Caithness  C.  C,  1900 
(O.  H.),  7  S.  L.  T.  329. 

8.  Area  of  Assessment— Lunatics  Act, 
1857— Militia  Act,  1854-  Contagious  Dis- 
eases Animals  Act,  1S7S.— Held  that  assess- 
ments  under  the  above  Acts  could  not  be 
levied  or  assessed  in  a  rural  district  with 
villages  which  lay  within  the  municipal  but 
outside  the  parliamentary  boundaries  of  a 
burgh.  Gonimissioners  of  Supply  for  Fife  v. 
MagiBtratei  of  Dunfermline^  dtr.,  1884,  12  R. 
389 ;  22  S.  L.  R  282. 

9.  Borrowing— Security  of  Bates— Sewer 
Bate— Power  to  Borrow— Oeneral  Police 
and  Improvement  Act,  1862,  sees.  196, 
384.  —  An  assessment  at  a  rate  calculated 
to  pay  interest  on  sums  borrowed  for  the 
construction  of  sewers  and  also  to  form  a 
sinking  fund  to  repay  the  loan  held  valid. 
Govan  P.  G.  v.  Michel,  1892,  19  R  670 ;  29 
8.  L.  R  530. 

10.  Borrowing  —  Security  of  Bates  — 
Water  Bate  —  Oeneral  Assessment  —  Bor- 
rowing on  Security  of;  for  Purpose  of 
Special  Water  District— Public  Health  Act, 
1867,  sees.  89-94.— Where  a  Local  Authority 
has  formed  a  special  water  and  drainage  dis- 
trict, and  has  executed  works,  and  borrowed 
for  this  purpose  on  the  security  of  the  rates  ; 
then,  if  the  special  water  rate  proves  insuffi- 
cient the  excess  may  be  charged  upon  the 
whole  general  rates  of  the  district.  Tolmiie  v. 
Urray  Parochial  Hoard,  1890,  17  R.  1027  ;  27 
S.  L.  R.  922. 

11.  Collection  —  Literest  on  Arrears  — 
Bead  Money  — Banff  Boad  Act^  1866.— 
Licence  allowed  a  collector  of  road  assess- 
ments to  fix  a  date  for  the  collection  of 
small  sums  later  than  that  fixed  by  statute. 
SttuaH  V.  Banffshire  Road  Trs.,  1877,  5  R.  262  ; 
15  S.  L.  R.  160. 


12.  Ck)unty  General  —  Buigh  —  Local 
Oovenmient  Act^  1889  (52  &  53  Vict.  c.  50X 
sees.  11,  26,  27. — ^A  county  council  has  no 
power  to  assess  lauds  or  heritages  within  a 
royal  or  parliamentary  burgh.  Observations 
on  the  assessing  powers  of  county  councils. 
Corporation  of  Galashiels  v.  C.  C.  of  Selkirk,  1896, 
23  R.  818  ;  33  S.  L.  U.  622 ;  4  S.  L.  T.  60, 
followed,  MacaHhur  v.  Argyll  C.  C,  1898, 25  R 
829 ;  35  S.  L.  R  612  ;  5  S.  L.  T.  394. 

13.  Ckmnty  General— Burghs  of  less  than 
7000  Inhabitants— Local  Government  Act^ 
1889. — ^County  Councils  as  representing  the 
Commissioners  of  Supply  can  levy  county 
general  assessments  on  the  annual  value  of 
lands  and  heritages  within  the  bounds  of 
burghs  in  their  counties,  these  latter  not 
being  burghs  with  a  Police  Act  or  a  police 
establishment.  Oban  Police  Commrs.  v.  Argyll 
C.  a,  1894,  21  R  644;  31  S.  L.  R  510;  1 
S.  L.  T.  578. 

14.  Donation  in  Belief  of  Bates— Appli- 
cation of  Donation— Ultra  vires. — When  a 
sum  of  money  has  been  given  in  relief  of 
county  rates  and  the  donation  is  complete,  it 
is  ultra  vires  for  the  County  Council  to  apply 
any  portion  of  the  gift  (even  with  consent 
of  the  donor)  towards  an  object  to  which 
they  were  not  entitled  to  apply  the  rates 
themselves.  MaclacJ*lan  and  Maekinnon  v. 
Campbell  and  Others,  1899  (O.  H.),  6  S.  L.  T. 
384. 

15.  Drainage— Local  Authority— Spedal 
Drainage  District  —  General  Police  and 
Improvement  Act,  1862  —  Public  Health 
Act^  1867. — The  Local  Authority  of  a  parish 
formed  a  special  drainage  district  under  the 
Public  Health  Act,  1867,  but  before  any 
operations  were  executed  in  connection  with 
it,  a  populous  part  of  the  parish  adopted  the 
Greneral  Police  and  Improvement  Act,  1862. 
The  Commissioners  under  the  Act  proceeded 
with  a  general  scheme  of  drainage  throughout 
the  whole  area  under  their  jurisdiction  and 
levied  assessments  under  the  1862  Act.  The 
owner  of  mines  wholly  within  the  police  area 
and  partly  within  the  special  drainage  district 
presented  a  note  of  suspension  and  interdict 
against  the  assessments,  maintaining :  (1)  that 
the  lands,  &c.,  within  the  special  drainage 
district  should  be  assessed  separately;  and 
(2)  that  the  minerals  should  be  assessed  at 
one-fourth  of  their  value  in  terms  of  the 
Public  Health  Act.  Note  refused.  Edmon- 
stone  V.  Kilsyth  Police  Commrs.,  1882,  9  R  917  ; 
19  S.  L.  R.  661. 
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16u  Exemption — Harbonr^Pnblic  Health 
Act,  1897,  flee.  136.— Held  that  the  Greenock 
Harbour  Trustees  were  not  exempt  from 
liability  for  the  Public  Health  General  Assess- 
ment under  the  Public  Health  Act,  1897;  in 
respect  of  their  undertaking  of  the  port  and 
harbours  of  Greenock.  Greenock  Harbour  Trg. 
T.  Greenock  MagisiraUs,  1904;  41  S.  L.  R.  658 ; 
12  S.  Ll  T.  289. 

17.  Ezemptioii  —  Hospital  —  Edinburgh 
Municipal  and  Police  Act^  1879,  sec.  70.— 
HM  that  a  hospital  was  **  solely  occupied  for 
purposes  of  charity,"  and  thus  entitled  to 
exemption  from  assessment,  although  some 
patients  contributed  to  the  cost  of  their  own 
maintenance.  Chalmers'  Hospital  v.  Magistrates 
of  Edinburgh^  1881,  8  R.  677 ;  18  S.  L.  R.  383. 

18.  Exemption— Parish  Minister —School- 
rate. — A  parish  minister  /teld  liable  to  assess- 
ment for  school-rates  in  respect  of  his  manse 
and  glebe.  Hogg  v.  A^ichlermuchty  P.  B.,  1880, 
7  R.  986 ;  17  S.  K  U.  687.  GiUandtrs  v.  Camp- 
bell, 1884,  12  R.  309 ;  22  S.  L.  R.  206.  But 
held  not  liable  for  poor-rates.  BaiUie  v.  Som 
P.  U.,  1889  (O.  H.),  27  S.  L.  R.  6. 

19.  Exemption  —  Premises  devoted  to 
Adigioiis  Worship— Poor  and  School-rates 
—Bating  Exemptions  (Scotland)  Act,  1874, 
sec  1.  —  Buildings  exclusively  devoted  to 
religious  worship  are  exempted  from  liability 
for  {inier  alia)  school  and  poor  rates.  Held 
that  mission  and  church  halls  which  were 
occasionally  used  for  social  meetings  did  not 
fiill  within  the  class.  College  Street  U,  F.  C.  v. 
Edinburgh  P.  C,  1901,  3  F.  414  ;  38  S.  L.  R 
265;  8S.  L.T.  419. 

20.  Exemption— Bagged  School— Snnday 
and  Bagged  Schools  (Exemption  from 
Batisg)  Act^  1869.— Under  the  Sunday  and 
Kagged  Schools  (Exemption  from  Rating)  Act, 
1869,  assessing  bodies  are  not  obliged,  but 
only  empowered,  to  grant  exemption  from 
lating  "  to  ragged  schools.''  Renfrew  C,  C.  v. 
Orphan  Homes  of  Scotland  Trs,,  1898,  1  F.  186; 
36  S.  Ll  R.  143 ;  6  S.  L.  T.  229. 

21.  Exemption— Water  Bates— Canal  in 
Brngli  —  Pnblic  Health  —  Special  Water 
District. — A  special  water  district  embraced 
within  its  bounds  a  burgh,  and  through  the 
district  and  the  burgh  there  ran  a  canal.  The 
aatfaority  administering  the  water  district 
was  the  Ck>unty  Council  In  levying  the 
special  water  supply  assessment,  held  that 
that  portion  of  the  canal  which  ran  through 


the  burgh  was  not  entitled  to  exemption  to 
the  extent  of  three-fourths  its  value  in  terms 
of  sec.  136  of  the  Public  Health  Act,  1897,  it 
being,  for  purposes  of  this  assessment,  part  of 
the  special  water  district.  Dumbartonshire 
C.  a  V.  Caledonian  Rly.,  1901,  3  F.  1093 ;  38 
S.  L.  R.  784 ;  9  S.  L.  T.  179. 

22.  Exemption— Partial— Waterworks- 
Public  Health— Valnation  of  Waterworks 
— Board  of  Supervision.-"  Where  the  local 
authority  is  a  town  council  or  police  com- 
missioners .  .  .  the  annual  value  of  water 
or  gas  pipes,  or  underground  works  of  any 
water  or  gas  company  shall,  for  any  assess- 
ment, under  the  Public  Health  Act,  1867,  be 
held  to  be  one-fourth  of  their  value  "  (sec.  94). 
Part  of  the  underground  works  of  a  water 
trust  lay  in  the  landward  part  of  Greenock. 
The  Board  of  Supervision  determined  that 
the  Public  Health  Authority  for  this  district 
should  be  the  Greenock  Police  Commissioners. 
Between  the  date  of  the  passing  of  the  Local 
Grovemment  Act,  1889,  and  the  date  of  its 
coming  into  operation  the  Board  of  Super- 
vision recalled  this  order,  the  landward  por- 
tion of  Greenock  thereby  falling  under  the 
jurisdiction  of  the  County  Council.  Held 
that  this  order  was  effective,  and  that  under- 
ground works  of  the  water  trust  fell  to  be 
assessed  at  their  full  value.  Renfrew  C.  C.  v. 
Greenock  Water  Tr,,  1892,  20  R.  164;  30 
S.  L.  R.  157. 

23.  Exemption  —  Bead  —  Roads  and 
Bridges  Act,  1878— Oeneral  Police  and 
Improvement  Act,  1862. — Held,  on  a  con- 
struction of  the  above  Acts,  (1)  that  the 
occupiers  of  houses  within  a  burgh  were 
entitled,  under  the  Roads  and  Bridges  Act, 
1878,  to  the  exemption  provided  to  occupiers 
by  the  87th,  88th,  and  89th  sections  of  the 
General  Police  and  Improvement  Act,  1862, 
but  that  the  owners  of  unlet  and  unoccupied 
houses  were  not  so  entitled ;  and  (2)  that 
the  86th  section  of  the  Roads  and  Bridges 
Act  in  giving  the  local  authority  power  to 
relieve  occupiers  of  lands  and  heritages  under 
the  annual  value  of  £4,  does  not  derogate 
from  the  power  given  under  the  88th  section 
of  the  General  Police  and  Improvement  Act 
to  remit  payment  of  the  assessment  on  the 
ground  of  poverty  irrespective  of  the  amount 
of  rent.  Govan  Police  Commrs.  v.  Armour, 
1887,  14  R.  461  ;  24  S.  L.  R  324. 

24.  €his — Guarantee  Bate. — Gas  commis- 
sioners may  impose  a  guarantee  rate  to  make 
good    an    anticipated    deficit    on    their   gas 
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account.     Milne  v.  Lockerbie  Gommrs,^  1894,  21 
R  941 ;  31  S.  L.  R  784  J  2  S.  L.  T.  119. 

25.  Liability  of  Heritable  Creditors  in 
Possession  — Preference  — Greenock  Police 
Act,  1877. — A  heritable  creditor  entered  into 
possession  of  the  security  subjects.  Held  that 
assessments  levied  on  the  property  in  terms  of 
the  above  Act  ranked  preferably  to  the  herit- 
able creditor's  claim  to  the  rents,  althouf^h 
his  bond  was  granted  prior  to  application  for 
authority  to  execute  the  works  in  respect  of 
which  the  assessments  were  imposed.  Greenock 
Board  of  Police  v.  Liquidator  of  Greenock  Property 
Inveetment  Society,  1885,  12  R  832 ;  22  S.  L.  R 
535. 

26.  Liability— Local  Gtovemment-— Occu- 
pier-Railway— A^eement  for  Bnnning 
Powers  — Which  Company  Assessable  as 

OccupieT.— Highland  Rly.  Coy,  v.  Great  North 
of  Scotland  Rly.  Coy.,  1886,  23  S.  L.  R  762. 

27.  Liability— Public  Health— Owner- 
Particular  Assessment— Oeneral  Assess- 
ment—Public Health  Act,  1867,  sees.  24, 
94. — Held  that,  where  the  cost  of  covering  in 
a  foul  watercourse  had  been  in  the  first  in- 
stance defrayed  out  of  funds  raised  under 
sec.  94  by  a  general  assessment  partly  laid  on 
a  certain  proprietor,  it  was  no  answer  on  that 
proprietor's  part  against  a  claim  for  the  par- 
ticular assessment  under  sec.  24  that  part  of 
the  general  assessment  had  been  so  laid  on 
him.  Local  Authority  of  Selkirk  v.  Brodie, 
1877  (J.),  4  R  21 ;  14  S.  L.  R  437. 

28.  Mode  of— Ultra  Tires— PubUc  Health 
—Water  Supply.— The  parochial  board  of 
(ladder  formed  a  special  water  district,  and 
as^reed  with  the  police  commissioners  of 
Kirkintilloch  that,  if  the  latter  would  supply 
their  district  with  water,  they  (the  parochial 
board)  would  assess  the  inhabitants  of  the 
water  district  at  the  same  rate  as  the  com- 
missioners assessed  the  burghers,  and  pay 
over  the  collection  to  the  commissioners. 
Held  that  the  agreement,  in  so  far  as  it 
prescribed  a  non-statutory  mode  of  assess- 
ment, was  invalid  and  ultra  vires,  Wordie^s 
Trs,  V.  County  Council  of  Lanarktkire,  1895, 
23  R  168 ;  33  S.  L.  R  91 ;  3  S.  L.  T.  165. 

29.  ObjectiontoBates—Batepayer— Title 
to  Sue— Burgh  Police  (Scotland)  Act,  1892, 
sec.  67. — Question :  AVhether  a  single  ratepayer, 
who  avers  no  interest  to  be  served  or  hardship 
to  be  suffered  by  him,  has  a  title  to  present  a 
petition  to  the  Sheriff  in  terms  of  sec.  67  of  the 


Burgh  Police  (Scotland)  Act,  1892,  for  the  cor- 
rection of  a  faulty  method  of  keeping  aooounta 
on  the  part  of  the  burgh  commissioners? 
Heddle  v.  Leith  Magistrates,  1898,  25  R  801 ; 

35  S.  L.  R  601 ;  and  see  1897,  35  S.  L.  R  44 

30.  Police— Bui^hs  of  more  than  7000 
Population— Burgh  Police  Act,  1892,  sec.  81 
—Local  OoTemment  Act,  1889,  sec.  60.— 
When  a  county  council  polices  a  burgh  with 
a  population  of  12,000  inhabitants  [Bor^h 
Police  Act,  1892,  sec.  81],  it  will  call  upon  the 
burgh  authorities  (in  terms  of  sec.  60  (4)  of 
the  Local  Government  Act,  1889)  to  pay  their 
share  of  the  cost  of  the  constabulary ;  unless 
they  have  adopted  the  alternative  method 
shadowed  forth  in  the  latter  clause  of  sec.  81 
of  the  Burgh  Police  Act,  1892.  Opinion  by 
Ld.  Pres.  Bobertson,  that  this  alternative 
mode  is  obscure,  and  to  be  adopted  only  after 
advice  as  to  its  effect.  Peterhead  T,  C.  v. 
Aberdeen  C.  C,  1899,  2  F.  45  ;  37  S.  L.  R  14 ; 
7  S.  L.  T.  201. 

31.  Poor  Bates  — Olassiflcation  —  Poor 
Law  Act,  1845  (8  &  9  Vict.  c.  83),  sec. 

36  — Poor  Bates  —  Approval  of  Board  of 
Supervision. — In  1857  a  parochial  board  re- 
solved ''That  one  uniform  rate  be  assessed 
on  the  tenants  or  occupants  of  all  heritagea 
not  being  lands  used  for  agricultural  par- 
poses."  The  Board  of  Supervision  intimated 
approval  of  this  classification.  Thereafter 
the  parochial  board  in  imposing  its  asaess- 
ments  acted  on  it.  The  undertakings  of  a 
railway  company  in  the  parish  were  assessed 
at  four  times  the  rate  imposed  on  agricultural 
land.  In  1884  the  railway  company  objected 
to  the  assessment  as  wrongous  and  illegal,  on 
the  ground  that  the  classification  had  not 
been  sanctioned  by  the  Board  of  Supervision, 
and  was  not  in  terms  of  the  Poor  Law  Act, 
and  suspended  a  charge  to  pay  it.  Held  that 
the  classification  had  been  approved  of  by  the 
Board  of  Supervision,  and  acted  on  by  all 
parties,  and  was  binding.  N,  B.  Rly.  Coy.  v. 
Inspector  of  Po<yr  of  St,  Ninians,  1885,  22  S.  L.  R. 
446. 

32.  Poor  Bates  —  Classification  —  Poor 
Law  Amendment  Act,  1845,  sec.  21^— Held 
that  a  classification  of  lands  and  heritages  for 
assessment  under  sec.  36  of  the  above  Act 
must  be  exhaustive.  N.  B,  Rly.  Coy.  v. 
Cardross  Parochial  Board,  1887,  14  R.  478; 
24  S.  L.  R  341. 

33.  Poor  Bates— Classification— Levy- 
Poor  Law  Act,  1845,  sees.  34,    36— Poor 
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ABseesments  Act^  1861,  sec.  1.— A  parochial 
board  may  depart  from  a  classification  of  lands, 
which  it  had  adopted  with  the  sanction  of  the 
Board  of  Superyision  for  purposes  of  assess- 
menty  without  leave  of  the  Board  of  Super- 
▼ision.  Bruce  v.  Fordoun  Ratepayers,  1889,  16 
R.  568  ;  26  S.  L.  R.  431. 

Si.  Poor  Bates — Mode  of  Assessment- 
Poor  Law  Amendment  Act^  1845,  sec.  34 
— Poor  Assessments  Act,  IZSl.— Held  that 
under  sec.  34  of  the  Poor  Law  Amendment 
Act,  1845,  as  amended  by  the  assessment 
Act  of  1861,  one-half  of  the  sum  to  be  raised 
by  aaseesment  for  the  relief  of  the  poor  falls 
to  be  imposed  on  owners  as  a  class,  and 
one-half  on  occupiers  as  a  class.  Gailoway  v. 
Nifolmm,  1875,  2  R  650;  12  S.  L.  R.  437. 

35.  Poor  Bates  —  Tramways  —  "Lands 
and  Heritages"— Poor  Law  Amendment 
Aet^  1845,  sec  1— Tramway  Act,  1870.— 
Tramways  in  a  town  /'eld  to  be  liable  to 
aaseeuuent  for  poor's  rates  as  lands  and  heri- 
tages. The  Tramway  Company  hM  liable  to 
assessment  as  occupiers  and  owners  thereof. 
Crau^  V.  Edinburgh  Street  Tramways  Coy.,  1874, 
IB.  947;  11  S.  K  R  541. 

36.  Poor  Bates— Valuation  of  Lands— 
Dednction  —  Average  Annnal  Bepairs— 
Landlord's  and  Tenant's  Bepairs.  — F^M 
that,  in  estimating  deductions  to  be  made 
in  terms  of  the  Poor  Law  (Scotland)  Act, 
1845,  sec  37,  the  proprietors  of  an  oil  factory 
were  entitled  to  credit  for  sums  spent  on  the 
upkeep  of  their  plant.  Pumpherston  Oil  dry, 
V.  Wtlsoti,  1901,  3  F.  1099 ;  38  S.  L.  R  830 ; 
9  &  L.  T.  147. 

37.  Bating  Antliority  —  Burgh  —  Boyal 
Bnxi^  —  Petty  Cnstoms  —  General  Police 
and  Improrement  (Scotland)  Act^  1862, 
sec  13.  —  The  magistrates  of  an  ancient 
royal  burgh  which  has  been  extended  in 
t«rms  of  the  Public  Health  Act,  1862,  have 
no  power  to  levy  petty  customs  in  the  portion 
ol  the  burgh  outside  the  ancient  royalty. 
Graham  v.  Magistrate*  of  Pertli,  1896,  23  B. 
602;  33  &  Ll  R.  467  ;  3  S.  L.  T.  313. 

3&  Bating  Authority— Bnrgh— Appeal 
—Police  Commissioners- Finality— Burgh 
Police  Aet^  1892,  sees.  339,  368.  —  The 
decision  of  the  police  commissioners,  on  an 
appeal  to  them  under  sec.  368  of  the  Burgh 
Police  (Scotland)  Act,  1892,  by  a  proprietor, 
against  the  levy  of  imposts  for  private  im- 
piOTement  expenses  is  final,  and  a  proprietor 


who  has  submitted  the  question  of  his 
liability  to  them  is  precluded  from  an 
appeal  to  the  Court  of  Session  under  sec 
339.  The  police  commissioners  may  delegate 
to  a  committee  their  powers  of  hearing 
appeals.  Brown  v.  Magtstrates  of  Leitk,  1896, 
23  R.  664 ;  33  S.  L.  R.  475 ;  3  S.  L.  T.  312. 

39.  Bating  Authority  —  Burgh  Police 
Commissioners  —  Public  Health  —  Local 
Government  Act,  1889,  sec.  99.— When  a 
police  burgh  is  formed  the  police  commis- 
sioners become  the  local  authority  within 
the  district  for  the  administration  of  the 
Public  Health  Acts,  and  where  the  burgh 
so  formed  cuts  o£f  a  part  of  what  was 
originally  a  wider  district  supplied  by  water- 
works, the  administration  of  the  waterworks 
must  for  the  future  be  by  a  committee  com- 
posed partly  of  police  commissioners  and 
partly  of  members  of  the  district  committee 
of  the  county  council,  so  as  to  duly  represent 
the  town  and  county.  Each  body  will  exercise 
its  own  power  of  assessment.  The  numbers 
of  this  joint  committee  may  be  regulated  by 
the  Sheriff.  Kirkcaldy  District  Committee  v. 
Police  Commissioners  of  Buckhaven,  1895,  23 
R.  107 ;  33  S.  L.  R  70;  3  S.  L.  T.  147. 

40.  Bating  Authority— Water— Special 
District  —  County  or  Burghal  —  Title  to 
Levy— Local  Gk>Temment  Act,  1889,  sec. 
81. — Where  part  of  a  special  water  district, 
originally  in  the  county,  became  a  police 
burgh,  field  that  the  county  council  was  the 
local  authority  entitled  to  levy  water  assess- 
ments for  the  whole  district.  Dumbartonshire 
C.  C.  V.  Clydebank  P.  C,  1894,  22  R,  64  ;  32 
S.  L.  R.  56 ;  2  S.  L.  T.  304. 

41.  Boad— Boads  and  Bridges  Act,  1878, 
sec.  54  —  Construction. — Held  that  under 
section  54  of  the  above  Act,  the  Commis- 
sioners were  to  levy  from  the  actual  owners  and 
occupiers  severally  liable  such  equal  rate  per 
pound  as  would  produce  the  aggregate  sum 
required,  and  that  they  were  not  to  divide 
such  aggregate  sum  into  two  equal  parts,  and 
levy  the  one  part  from  the  owners  as  a  class 
equally,  and  the  other  from  the  occupiers 
as  a  class  equally.  Govan  Police  Commrs.  v. 
Armour,  1887,  14  R  461 ;  24  S.  L.  R.  324. 

42.  Boad— Boads  and  Bridges  Act,  1878, 
sec.  52— Unoccupied  Premises.— i7e^^  that  a 
proprietor  is  liable  for  the  proprietor's  half 
of  the  assessments  under  sec.  52  of  the  above 
Act,  even  although  the  premises  are  unlet 
and  unoccupied.  Russell  v.  Lanarkshire  Road 
Trs.,  1884,  12  R.  298;  22  S.  L.  R.  191. 
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43.  Boad— Private  Street— Illegal  Assess- 
ment— Qeneial  PoUce  and  Improvement 
Act,  1862,  sees.  150,  154  —  Temporary 
Repairs. — Police  Commissioners  gave  statu- 
tory notice  calling  on  the  proprietors  of 
lands  adjoining  a  private  street  to  have  the 
street  prepared  in  a  specified  way.  The 
proprietors  suggested  a  less  e£fective  treat- 
ment of  the  street,  and  the  Commissioners 
agreed  to  this  course  being  followed  as  a 
temporary  measure,  minuting,  at  the  same 
time,  the  fact  that  this  modified  scheme 
did  not  satisfy  the  statutory  requirements. 
The  work  was  done  and  an  assessment  levied 
on  the  owners  to  pay  for  it.  The  owners 
thereafter  caUed  on  the  Commissioners,  who 
agreed  to  take  over  the  street.  Held  (1)  that 
the  assessment  was  illegal,  being  for  work 
done  not  in  strict  conformity  with  the  statute ; 
but  (2)  that  by  their  conduct  the  proprietors 
had  barred  themselves  from  founding  on  the 
illegality.  They  had  taken  advantage  of  the 
work,  got  rid  of  the  street,  and  must  pay  the 
assessment.  MuirJiead  v.  Martin^  1889^  17  R. 
125 ;  27  S.  L.  R.  97. 

44.  School  Bates  — Deficit— Education 
(Scotland)  Act,  1872  [35  &  36  Vict.  c.  62, 
sec.  44].  The  44th  section  of  the  Education 
(Scotland)  Act,  1872,  provides,  inter  alia: 
"  Any  deficiency  which  may  occur  in  any  year 
may  be  included  in  the  assessment  for  the 
succeeding  year."  Held  that  this  provision 
does  not  empower  a  school  board  to  assess  in 
any  one  year  for  the  purpose  of  meeting  the 
accumulated  deficiencies  of  a  number  of  years 
preceding.  Peffers  v.  The  Parochial  Board  of 
Haddington  (O.  H.),  1883,  21  S.  L.  R.  102. 

45.  School  Bate  —  Education  Grant- 
Education  (Scotland)  Act,  1872,  sec.  67— 
Education  (Scotland)  Act,  1897,  sec.  1.— A 
**  school  rate "  was  fixed  at  9d.,  and  assessed 
on  owners  4id.  and  occupiers  4|d.,  in  order 
that  owners  and  occupiers  as  classes  might 
contribute  equally.  Held  that  for  purposes 
of  the  Education  Grant  under  sec.  67  of 
the  Act  of  1872,  and  sec.  1  of  the  Act  of 
1897,  the  rate  of  assessment  must  be  taken 
at  the  rate  in  fact  levied  (9d.),  and  not  at 
twice  the  proportion  of  it  levied  on  owners. 
Scottish  Education  Departvunt  v.  Port-Gla^ow 
School  Board,  1902,  4  F.  587 ;  39  S.  L.  R  405 ; 
9  S.  L.  T.  468. 

46.  Sewer  Bate— (General  Police  and  Im- 
provement Act,  1862,  sec.  96— Commuta- 
tion.— (1)  Before  the  Police  Commissioners  can 
make  a  claim  against  a  proprietor  who  has  led 


his  drains  into  a  sewer  administered  by  them, 
they  must  formally  pass  a  resolution  fixing 
what  is  a  reasonable  sum.  (2)  It  is  not  com- 
petent for  the  Commissioners  to  charge  a 
round  sum  against  a  proprietor  in  commuta- 
tion of  future  assessments.  HiUhead  Poliee 
Commrs,  v.  Rentoick,  1890,  17  R.  1042 ;  27 
S.  L.  R.  981. 

47.  Sewer  Bate— ''Special  Sewer  Bate" 
— "  Beasonable  Sum  "-PoUce  and  Improve- 
ment Act^  1862,  sec.  190.— Held  (1)  that 
Police  Commissioners  were  not  entitled  to 
construct  sewers  under  the  Act  of  1 862,  and 
to  pass  a  resolution  to  assess  all  proprietors 
not  hitherto  assessed  for  drainage  at  the  rate 
of  2s.  6d.  per  £  on  their  rental,  calling  it  a 
**  special  sewer  rate  " ;  (2)  that  such  a  sum 
cannot  be  recovered  by  the  Commissioners  as 
a  reasonable  sum  under  sec.  190  of  the  Act. 
M'Callum  v.  Barrie,  1878,  5  R.  683 ;  15  S.  L.  R 
389. 

48.  Sewer  Bate— Deduction— (Xenend 
Police  and  Improvement  Act^  1862;  sees. 
96,  100. — When  a  drainage  district  is  formed, 
and  a  special  sewer  rate  is  levied,  the  Com- 
missioners are  entitled  to  allow  a  deduction 
to  the  owners  of  such  lands  within  the  dis- 
trict as,  being  already  sufiKciently  drained,  do 
not  require  the  use  of  the  new  sewer  (sec.  100). 
Held  that  this  deduction  might  cover  the 
whole  amount  of  the  assessment  except  a 
farthing.  Govan  P.  C.  v.  Mickd,  1892,  19  R 
670 ;  29  S.  L.  R.  5.30. 

49.  Sewer  Bate— Cost  of  acquiring  Land 
for  Sewage  Works— (General  Police  and  Im- 
provement (Scotland)  Act,  1862,  sec.  97— 
Public  Health  (Scotland)  Act^  1867,  sec. 
94. — Costs  of  a  provisional  order  under  the 
Public  Health  Act,  1867,  to  acquire  lands  for 
sewage  purification  works  raised  by  a  levy  on 
occupiers  under  sec.  94  (2)  of  the  Act,  and 
not  on  the  sewer  rate.  Kirkintilloch  P.  G.  v. 
M' Donald,  1890,  18  R.  67 ;  28  S.  L.  R.  57. 

50.  Sewer  Bate— Glasgow  Corporation 
Act,  1895,  sec.  26. — The  method  of  assessment 
for  the  cost  of  sewers  which  was  followed  by  the 
Glasgow  Corporation  under  the  Act  of  1866, 
was  to  divide  the  total  cost  of  construction 
among  the  proprietors  benefited,  in  proportion 
to  their  frontages.  An  agreement  between 
them  and  two  neighbouring  local  bodies  for 
the  construction  of  a  joint  sewer  received 
statutory  authority  by  an  Act  of  1895,  which 
provided  that  the  cost  should  be  borne  in  the 
first  instance  by  the  Glasgow  Corporation  and 
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finally  paid  off  by  equal  instalments,  contri- 
buted yearly  by  the  three  bodies  in  propor- 
tion to  their  respective  gross  valuations, 
anDually  ascertained,  and  raised  by  assess- 
ments collected  '' according  to  their  own 
method  of  assessment."  The  Glasgow  Cor- 
poration raised  an  action  against  a  proprietor 
benefited  by  the  sewer  for  payment  of  his 
share  of  the  gross  cost  of  the  undertaking,  in 
aocordance  with  the  method  of  assessment 
foUowed  under  the  Act  of  1866.  Held  that 
the  claim  for  an  immediate  contribution  to- 
wards the  total  cost  was  not  warranted  by  the 
Act  of  1895,  and  action  dismissed.  Corporct- 
tt'on  cf  Glasgow  v.  Wyllie,  1899,  1  F.  1142;  36 
8.  L.  R.  890 ;  7  S.  L,  T.  106. 

51.  Sewer  Bate— Public  Sewer— Ex  ad- 
▼erao  Agricnltoral  Lands — Glasgow  Police 
Act^  1866,  sees.  328,  329,  330.— See  Glasgow 
CorponUum  v.  Carter-Campbell,  1900  (O.  H.),  8 
&  L.  T.  36. 

5S.  Time  of  Imposition— Valuation  Act^ 
1854— General  PoUce  Act,  1862.— It  is  no 
objection  to  the  validity  of  an  assessment  that 
it  has  been  imposed  before  the  Valuation  Roll 
has  been  finally  completed.  Burgh  of  Partick 
V.  MarshaU,  1881,  8  R.  480  ;  18  S.  L.  R.  307. 

53.  Time  of  Imposition  —  Tenancy  less 
than  a  year— (General  Police  Act^  1862, 
sees.  84  and  99.— Held  that  section  89  of  the 
General  Police  Act,  1862,  appUes  to  cases 
where  houses  are  let  continuously  during  the 
whole  year,  if  let  in  successive  short  periods 
— ^whether  to  the  same  or  different  tenants. 
Bur^  of  Partick  v.  Marshall,  1881,  8  R.  480  ; 
18  S.  L.  R  307. 
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asbigses,  1-6. 
Bill  of  Exchange,  7-9. 
Book  Debts,  10. 
Competition,  15, 19. 
Dbceex,  11,  21. 
Equities,  1,  2,  7. 

FOBM,  12. 

I5817BAKOB  POLICY,  12. 
iNTIlf  ATION,  14-17. 
BXLIEF,  20. 

Right  to  Demand,  21-25. 
Title  to  Sue,  4-6. 

1.  Asngnee  — Equities— Interest  under 
Tmat — Tkntom  et  Tale— -Pnrpose  of 
TruMt  nndisdosed— Proof  of.— An  assignee 


takes  the  right  assigned  tantum  et  tale  as  it 
stood  in  the  cedent.  In  execution  of  a  joint 
building  adventure  A.  and  B.  took  a  title  to 
land  in  their  own  names  as  trustees  for  them- 
selves pro  itidiviso.  The  title  was  recorded. 
B.  conveyed  his  interest  to  G.  Held  that  O.'s. 
right  was  qualified  by  the  trust,  and  that  it 
was  competent  to  prove  the  terms  of  the 
trust  by  parole.  Livingstone  v.  Allan,  1900, 
3  F.  233  ;  38  S.  L.  R.  241 ;  8  S.  L.  T.  287. 

2.  Assignee  —  Equities— Partner  —  Debt 
dne  by  Partnership— Retention— Set-off.— 
A  tradesman,  a  partner  of  an  association  with 
unlimited  liability,  to  whom  the  association 
owed  £500,  assigned  this  debt  to  a  third  party. 
Held  that  the  assignee  was  in  no  better  posi- 
tion than  his  cedent,  and  that  calls  leviable  on 
the  cedent  as  a  partner  of  the  association  fell 
to  be  set-o£f  against  the  assigned  debt  of  £500 
due  him  by  the  Association.  Shiells  v.  Ferguson^ 
Davidson  d-  Co,,  1876,  4  R.  250 ;  14  S.  L.  R.  172. 

3.  Assignee— Bights  of— Assignation  of 
Tenant's  Fixtures. — The  law  implies  that  a 
cedent  confers  on  his  assignee  everything 
which  is  necessary  to  make  the  assignation 
effectual  (per  Ld.  Rutherfurd  Clark).  So, 
where  a  tenant  had  assigned  to  his  landlord 
trade  fixtures  in  the  premises  let,  and  it  was 
found  that  the  fixtures,  as  partes  xoli,  were  the 
property  of  the  landlord,  held  that  the  as- 
signation carried  the  tenant's  right  to  remove 
the  fixtures.  Miller  v.  Moorhead,  1894,  21  R. 
658 ;  31  S.  L.  R  569 ;  1  S.  L.  T.  578. 

4.  Assignee — Title  to  Sue- Claim  for 
Damages— Personal  Injuries.- The  assignee 
of  a  claim  for  damages  for  personal  injuries 
hdd  in  titulo  to  sue  the  wrongdoer  in  his  own 
name.  Traill  d:  Sons  v.  Dalbeattie,  Ltd,,  1904,  6 
F.  798  ;  41  S.  L.  R  614  ;  12  S.  L.  T.  129. 

5.  Assignee— Title  to  Sne- Decree  for 
Expenses — Dominus  Litis.— The  assignee  of 
a  decree  for  expenses  held  to  have  no  title  to 
sue  a  third  party  as  dominus  litis  of  the  action 
in  which  the  award  of  expenses  had  been 
made.  Rose  v.  Stevenson,  1888,  15  R  336 ;  25 
S.  L.  R.  252. 

6.  Assignee— Title  to  Sne  completed  by 
— Joint  Tenant. — One  of  two  joint  tenants 
under  a  lease,  who  has  the  real  interest  there- 
in, is  entitled  to  found  on  an  assignation  by 
the  other,  granted  pendente  processu,  to  com- 
plete his  formal  title  to  sue.  Lanark  Mid, 
Ward  Dist,  Com.  v.  Marshall,  1896,  24  R  139; 
34  S.  L.  R.  130 ;  4  S.  L.  T.  140.     But  a  sub- 
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sequent  assignation  will  not  make  good  a  title 
ah  initio  defective.  Symington  v.  Campbell^  1894 ; 
21  R.  434  ;  31  S.  L.  R.  372 ;  1  S.  L.  T.  478. 

7.  Bill  of  Exchaaige  —  Oonstraction  of 
Assignation  —  Assignation  of  Bills  to 
liairied  Woman  to  Operate  Belief  for  Ad- 
vances Made  from  her  SeiMiate  Estate. 

— A  married  woman  joined  with  her  hushand 
in  granting  a  disposition  of  subjects,  of 
which  the  husband  and  wife  were  i>ro  indiviso 
proprietors,  in  security  of  the  amount  due 
on  accommodation  bills  accepted  by  the  hus- 
band. Thereafter  the  husband  was  seques- 
trated, the  heritable  property  sold,  and  the 
security  holders  paid  in  full.  The  wife  having 
obtained  from  them  an  assignation  of  the 
bills,  excluding  the  jtLS  maritif  raised  an  action 
against  the  drawer  for  payment  of  the  amount 
contained  in  the  bills.  Held  that  the  terms  of 
the  assignation  limited  her  right  to  a  right  of 
relief  for  the  advances  made  from  her  separate 
estate.  Oliver  v.  M* Knight,  1875,  12  S.  L.  R. 
280. 

8.  Bill  of  Exchange— Acceptance— Fay- 
able  at  Bank— Effect. — A  bill  of  exchange 
was  accepted  pajrable  at  a  bank.  Held  that 
the  presentation  of  the  bill  operated  an  in- 
timated assignation  of  the  acceptor's  funds  in 
the  bank.  British  Linen  Coy.  v.  Raineifs  Trus- 
tee, drc,  1885,  12  R.  825  ;  22  S.  L.  R  542. 

9.  Bill  of  Exchange— Gheqne. — Held  (per 
Ld.  Lee,  Ordinary)  that  a  banker's  cheque  is 
intended,  when  proved  to  have  been  drawn 
for  value,  to  operate  an  assignation  of  the 
funds  in  the  bank  at  the  drawer's  credit. 
Sutherland  v.  7^he  Commercial  Bank  of  Scotiand, 
Ltd.  (O.  H.),  1882,  20  S.  L.  R.  139 ;  and  see 
B.  L,  Bank  v.  Carrutliers  d-  Feryusson,  1883,  10 
R.  923;  20S.  L.  R.  619. 

10.  Book  Debts. — Dr.  Alexander  was  in 
partnership  with  his  brother,  Dr.  John 
Alexander.  He  died  in  April  1894.  By 
agreement,  dated  2l8t  July  1894,  his  widow 
assigned  to  Elliot  ''the  deceased's  share, 
right,  and  interest  in  the  book  debts,  includ- 
ing the  goodwill  of  the  business."  Held  that 
this  agreement  included  with  outstanding 
debts  sums  actually  collected  and  lodged  in 
bank  in  the  partnership  account  at  the  date 
of  Dr.  Alexander *s  death.  Alexander  v. 
Alexander,  1896,  23  R  724;  33 S.  L.  R  562;  4 
S.  L.  T.  2. 

11.  Decree— Assignation  to  Joint  Wrong- 
doer—Joint  and  Several   Decree  — Oon- 


tribntion. — One  of  two  persons  against  whom 
a  joint  and  several  decree  had  been  pro- 
nounced, in  an  action  founded  on  their 
negligence,  paid  the  sum  due  and  obtained 
an  assignation  of  the  decree.  Held  that,  as 
assignee,  he  could  recover  from  his  fellow 
wrongdoer  one-half  of  the  sum  in  the 
decree.  Palmer  v.  fVick  d-  Pulteneytown  5.5, 
Coy,  [1894],  A.  0.  318;  21  R.  (H.  L.)  39  ;  31 
S.  L.  R.937;  2  S,  L.  T.  91. 

12.  Form  of— Policy  of  Insurance  —  De- 
livery. —  A  debtor  handed  his  creditor  a 
policy  of  insurance  along  with  a  letter  (duly 
stamped)  in  these  terms:  ''I  hand  you  a 
policy  of  insurance  on  my  life,  which  I  give 
you  as  an  added  security  for  the  loan."  Held 
that  there  was  an  effectual  assignation.  Cale- 
donian Insurance  Coy,  v.  Bealtie,  1898  (O.  H-), 
5  S.  L.  T.  349. 

13.  Intimation— Bankraptcy— Seqnestnb- 
tion— Postnuptial  Contract.- A  son  by  post- 
nuptial contract  assigned  to  trustees,  of  whom 
he  vras  one  himself,  his  interest  in  his  father's 
estate.  The  assignation  was  not  intimated  to 
the  father's  trustees.  Seven  years  later  the 
son  was  sequestrated.  Held  that  his  share  in 
his  father's  estate  was  not  carried  to  the  trus- 
tee in  bankruptcy.  Mounsey^  1896  (O.  H.),  4 
S.  L.  T.  46. 

14.  Intimation— Bankruptcy  of  Assignor. 

— A.  assigned  to  B.  his  whole  interest  under 
his  father's  settlement,  and  the  assignation 
was  intimated  in  September  1892  to  the 
father's  testamentary  trustees.  The  assigna- 
tion was  ex  facie  absolute,  but  really  in 
security  for  £200.  In  February  1893  A. 
assigned  his  whole  interest  under  his  father's 
settlement  to  C,  who  intimated  to  B.  and  to 
the  father's  testamentary  trustees.  This  also 
was  an  assignation  in  security.  In  July  1893 
A.  assigned  the  reversionary  interest  to  G.  as 
a  trustee  under  his  (A.'s)  marriage-oontraot. 
C.  made  no  intimation.  In  December  1893  A. 
became  bankrupt.  Held  that  0.  as  marriage- 
contract  trustee  was  entitled  to  the  reversion, 
intimation  of  his  assignation  being  unneces- 
sary. Ay  ton  V.  BomaneSf  1895  (O.  H.),  3 
S.  L.  T.  203. 

15.  Intimation— Competition— Marriage 
Contract.  —  See  Gams  v.  RusseVs  Trs,,  1899 
(O.  H.),  7  S.  L.  T.  289. 

16.  Intimation— Friendly  Society— Know- 
ledge of  Manager.  —  Private  knowledge  of 
the  manager  of  a  Friendly  Society  that  shares 
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had  been  assigned,  held  not  equivalent  to 
intimation  to  the  society.  Grigor  Allan  v. 
Urqvhart,  1887, 15  R.  66 ;  25  S.  L.  R.  47. 

17.  Intimatioii— Onerous  Assignee— Mar- 
riage Contract. — A  wife  by  her  antenuptial 
contract  of  marriage  conveyed  her  whole  pro- 
perty acffuisita  and  (uquirenda  to  trustees  for 
certain  purposes.  Having  succeeded  to  funds 
after  her  marriage  she  conveyed  them  to  trus- 
tees under  a  new  trust,  inter  alia,  to  pay  her  a 
liferent  thereof.  Subsequently  she  assigned 
her  liferent  interest  therein  in  security  of  a 
debt  of  her  husband,  and  the  creditor  inti- 
mated the  assignation  to  the  trustees  of  the 
postnuptial  deed.  In  a  competition  between 
the  creditor  and  the  trustees  of  the  ante- 
naptial  marriage-contract,  who  had  never 
acted  in  the  trust  until  after  intimation  of  the 
assignation,  the  creditor  was  preferred  on  the 
ground  of  priority  of  intimation.  CampbeWs 
7r#.  V.  fFliyts,  dx.,  1884, 11  R,  1078  ;  21  S.  L.  R 
732. 

18.  Intimation  — Tmstees  — Notice  to 
A^ent — ^Knowledge  of  one  of  two  Tmstees. 
— Held  that  intimation  of  an  assignation  of 
an  interest  under  a  trust  had  been  made  (1) 
by  a  notice  sent  to  the  law-agent  of  the 
trust,  who  acknowledged  receipt  of  it ;  (2)  by 
the  knowledge  of  one  of  the  trustees,  who 
was  himself  the  cedent  in  the  assignation. 
Brown^B  Trustee  v,  Anderson,  1901, 4  F.  305 ;  39 
&  L.  R  226;  9  S.  L.  T.  328. 


19.  Intiination—Warehonse-keeper^s  Cer- 
tillcate— Docmnent  of  Title — Security  over 
Moveables— Factors  Act^  1889,  sec.  3— 
Sale  of  Goods  Act»  1893.— A.  and  B.  were 
creditors  of  C,  who  owned  a  parcel  of  whisky 
warehoused  in  Glasgow.  A  arrested  the 
whisky  in  the  hands  of  the  warehouse-keeper^ 
on  the  dependence  of  an  action  in  which  he 
obtained  decree.  B.  had,  prior  to  the  date  of 
the  arrestment,  obtained  from  C,  for  value, 
delivery  of  the  warehouse-keeper's  certificate 
blank  indorsed.  B.  and  G.  were  both  English- 
men and  transacted  in  England.  No  intima- 
tion of  this  transaction  was  made  to  the 
warehouse-keeper  prior  to  the  date  of  the 
arrestment.  In  a  competition  between  A. 
and  B.,  hehl  (affirming  judgment  of  whole 
Court)  (1)  that  the  lex  ret  eiUe  must  govern, 
(2)  that  the  pledge  of  a  document  of  title  by 
the  owner  of  goods  could  not  in  itself  create  a 
real  right  over  the  goods,  intimation  being 
necessary.  A.'s  claim  sustained,  Inglis  v. 
j£oberis(m  d-  Baxter,  1898  (H.  L.),  25  R  70 ;  35 
aL.R963. 


20.  Bight  of  Belief  —  Assignation  of— 
Claim  by  Bankrupt  Estate  —  Assignation 
of  Claim— Amount  recoverable — Dividend 
or  full  Amonnt.  —  A  firm  of  shipbuilders 
contracted  to  build  and  equip  a  steamship 
and  warrant  her  machinery  for  six  months 
after  delivery.  They  sub- contracted  for  the 
engines,  informing  the  sub-contractors  of  the 
guarantee,  and  taking  them  bound  to  relieve 
the  builders  of  any  claim  made  by  the  pur- 
chasers against  them  for  defect  of  machinery. 
Through  fault  of  the  sub-contractor  loss 
estimated  at  £1350  was  sustained  by  the 
purchaser.  He  claimed  against  the  builders. 
They  were  sequestrated.  The  trustee  in 
bankruptcy  assigned  to  the  purchaser  in  full 
of  his  claim  all  rights  of  relief  which  the 
builders  had  against  the  sub-contractor.  No 
claim  was  constituted  by  the  purchaser 
against  the  builder.  In  an  action  by  the 
purchaser  against  the  sub-contractor  it  was 
admitted  that  the  builder  would  have  had 
a  good  claim  against  the  sub-contractor  for 
£1350.  Held  that  the  claim  had  been  well 
assigned,  and  that  the  purchaser  could  re- 
cover its  full  amount,  and  not  merely  what 
he  would  have  received  in  a  ranking  on  the 
bankrupt  estate.  Cmistant  v.  Kincaid  c£r  Co., 
1902,  4  F.  901 ;  39  S.  L.  R  636 ;  10  S.  L.  T. 
97. 

21.  Bight  to  demand— Decree— Joint  and 
Several  Liability  under  Payment  by  one 
of  the  Parties. — Defenders  were  found  liable 
in  expenses  jointly  and  severally.  One  of 
them  offered  to  pay  in  full  on  obtaining  from 
the  pursuer  an  assignation  of  the  decree  to 
enable  him  to  work  out  his  relief.  Held  that 
the  defender  was  entitled  to  an  assignation. 
Mackay  v.  Mackay,  1896  (O.  H.),  4  S.  L.  T.  2(X). 
For  the  effect  of  such  assignation  see  Palmer 
V.  IVick  d'  Palteneytomi  S.S,  Co,  [1894],  A.  C. 
318;  21  R.  (H.  L.)  39;  31  S.  L.  R  937;  2 
S.  L.  T.  91. 

22.  Bight  to  Demand  —  Messenger-at- 
Arms— Negligent  Arrestment.  —  A  mes- 
senger-at-arms  who  arrests  negligently  is 
liable  in  damages,  but  he  is  entitled  to  an 
assignation  of  the  arrestments.  Monteith  v. 
HuUon,  1900  (O.  H.),  8  S.  L.  T.  250. 

23.  Bight  to  demand  Security— Payment 
of  Bond  by  Debtor— Assignation  of  Se- 
curity.— A  debtor  in  a  bond  and  disposition 
in  security  sold  the  subjects  under  burden  of 
his  bond,  and  was  afterwards  called  on  to  pay 
in  terms  of  his  personal  obligation.  Held 
that,  as  a  condition  of  payment  he  was  en- 
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titled  to  an  asBigDation  of  the  bond.  North 
Albion  Property  Invest,  Coy,  v.  MacBean*8  C,  B., 
1893,  21  R  90;  31  S.  L.  R  58 ;  1  S.  L.  T.  285. 

24.  Sight  to  demand  Security— Payment 
of  Debt. — Opinions  that  a  creditor  whose 
debt  is  heritably  secured  must,  on  receiving 
payment  of  his  debt,  assign  the  security  to 
the  nominee  of  the  debtor,  if  the  assignation 
will  work  him  personally  no  prejudice.  Mac- 
kintosh,'s  Trs,  V.  Davidson  do  Garden,  1898,  25 
R.  554  ;  35  S.  L.  R.  451 ;  5  S.  L.  T.  310. 

25.  Bight  to  demand— Bight  in  Security 
—Postponed  Bondholder  pays  off  Prior 
Security. — Held  that  a  postponed  bondholder, 
showing  interest,  was  entitled  to  pay  off  a 
prior  bondholder  and  demand  an  assignation 
in  favour  of  his  own  nominee.  Reis  v.  Mackay, 
1899  (O.  H.),  6  S.  L.  T.  331. 


BANK 

1.  Gash  Credit— Bond— Construction.- 
A  bank  opened  a  cash  credit  account  with  a 
firm  for  £5000  on  a  bond  by  the  firm  and 
partners  as  individuals,  which  provided  that 
*Hhe  sums  to  be  placed  to  the  debit  of  the 
said  account  shall  include  all  sums  of  money 
which  have  been  advanced  ...  or  may  be 
paid  .  .  .  upon  the  drafts  or  orders  ...  or 
by  retiring  bills  .  .  ."  One  of  the  partners 
deposited  security  for  £6000.  The  firm  and 
partners  were  sequestrated.  Held  on  a  con- 
struction of  the  bond  that  the  bank  was  en- 
titled to  apply  the  whole  security  in  payment 
of  (1)  £4884  due  on  the  cash  account,  and  (2) 
£3200  due  in  respect  of  bills  discounted. 
Alston^  8  Trustee  v.  Royal  Bank  of  Scotland,  1893, 
20  R  887 ;  30  S.  L.  R  775. 

2.  Bank  and  Customer  —  Overdraft — 
Agreement  to  give. — Held  that  a  customer 
of  a  bank  had  failed  to  prove  an  agreement 
by  a  bank  to  give  him  an  overdraft.  Ritchie 
V.  Glydesd^de  Bank,  1886, 13  R.  866  ;  23  S.  L.  R 
572. 

3.  Bill  of  Exchange— Acceptance— Pay- 
able at  Bank — Effect. — A  bill  of  exchange 
was  accepted  payable  at  a  bank.  Held  that 
the  presentation  of  the  bill  operated  an  in- 
timated assignation  of  the  acceptor's  funds  in 
the  bank.  British  Linen  Coy.  v.  Rainey^s  Trus- 
tee, cDc,  1885,  12  R.  825 ;  22  S.  L.  R  542. 

4.  Cheque — Assignation. — Held  (per  Ld. 
Lee,    Ordinary)    that  a  banker's  cheque   is 


intended  when  proved  to  have  been  drawn 
for  value,  to  operate  an  assignation  of  the 
funds  in  the  bank  at  the  drawer's  credit. 
Sutherland  v.  The  Commercial  Bank  of  Scotland 
Ltd.  (O.  H.),  1882,  20  S.  L.  R.  139. 

5.  Cheque— Obligation  on  Bank  to  honour 
— Damages. — A  customer  with  an  acoount- 
current  at  a  bank  is  entitled  to  have  his 
cheques  honoured  up  to  the  amount  of  his 
credit  balance.  If  a  bank,  with  funds  at  a 
customer's  credit,  dishonour  his  cheque,  it  is 
liable  to  him  for  the  damage  done  to  his 
financial  reputation.  King  v.  British  Linen 
Coy,,  1899, 1  F.  928  ;  36  S.  L.  R  733 ;  7  S.  L.  T. 
58. 

6.  Cheque  —  Action  against  Drawee.  — 

Held  that  there  is  a  right  of  action  at  the 
instance  of  the  payee  of  a  cheque  against  the 
bank  on  which  it  is  drawn.  Sutherland  v.  The 
Commercial  Bank  of  Scotland,  Ltd,  (O.  H.), 
1882,  20  S.  L.  R  139. 

7.  Cheque — Beftisal  to  cash— Depositor's 
Insolvency.  —  A  bank  having  funds  of 
sufficient  amount  on  account  current  belong- 
ing to  a  depositor,  is  not  entitled  to  refuse  to 
cash  his  cheque  on  the  ground  of  his  insol- 
vency. Ireland  v.  North  of  Scotland  Banking 
Coy.,  1880,  8  R  215 ;  18  S.  L.  R  167. 

8.  Cheque— Stopping  Payment. —The  cus- 
tomer of  a  bank  may  stop  his  cheque  at  any 
time  before  it  is  presented  for  payment. 
Waterston  v.  City  of  Glasgow  Bank,  1874,  1  R 
470;  11  S.  L.  T.  236. 

9.  Cheque— Cheque  for  larger  Sum  than 
at  Drawer's  Credit— Presentation  for  Pay- 
ment— Effect. — ^A  cheque  granted  for  value 
for  a  larger  sum  than  the  balance  at  the 
credit  of  the  drawer  was  presented  to  the 
bank  for  payment.  Held  that  it  operated  an 
assignation  of  the  funds  in  the  bank  belonging 
to  the  drawer.  British  Linen  Coy.  Bank  v. 
Carrutheis  dh  Fergusson,  1883,  10  R  923 ;  20 
S.  L.  R  619. 

10.  Cheque— Whether  Person  who  cashed 
Cheque  is  Agent  of  Payee  or  Holder— Bills 
of  Exchange  Act^  1882  (45  &  46  Vict.  c.  61, 
sec.  27,  sub. -sec.  1,  and  sec.  29).— A.,  resid- 
ing in  Ayr,  was  the  holder  of  a  cheque  in  due 
course.  The  cheque  was  drawn  on  a  bank  at 
Inverness.  A.,  who  had  no  bank  account,  in 
order  to  get  the  cheque  cashed,  indorsed 
it  and  handed  it  to  her  brother  B.,  to 
whom  she  owed  money.      B.  indorsed    the 
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cheque,  cashed  it  at  his  bank,  handed  part 
of  the  sum  to  A.,  and  kept  the  balance  till  the 
amoont  due  to  him  by  A.  could  be  ascertained 
on  a  settlement  of  accounts  between  them. 
The  grantor  of  the  cheque  countermanded  the 
cheque  before  it  arrived  at  the  bank  in  Inver- 
ness. B.,  having  repaid  the  amount  of  the 
cheque  to  his  bank,  raised  an  action  against 
the  grantor  for  that  sum.  The  defender 
failed  to  prove  misrepresentation  on  the  part 
of  either  A.  or  B.  Held  that  B.,  in  cashing 
the  cheque,  did  not  act  as  A-'s  agent,  but  as 
a  holder  of  the  cheque.  Wright  v.  Guild  and 
Wyllie,  1803,  30  S.  L.  R.  785 ;  1  S.  L.  T.  106. 

11.  Depositor— Authority  to  Ffty— Ooni- 
puiy  —  BegistratioiL  —  Circumstances  in 
which  held  that  a  bank  was  not  liable  in 
repetition  of  sums  withdrawn  from  an  account, 
which  had  been  opened  by  the  promoter  of  an 
intended  company  in  name  of  the  company 
and  upon  terms  as  to  signature  of  cheques 
arranged  before  the  registration  of  the  com- 
pany, notwithstanding  that  the  articles  of 
association  of  the  company  when  registered 
contained  a  different  provision  for  the  signing 
of  the  cheques,  the  bank  having  received  no 
special  notice  of  the  registration.  Struthers 
Patent  Diamond  Bock  P^Uveriser  Coy.  (in 
Li^Malion)  v.  Clydudale  Bank,  1886,  13  B. 
434;  23&L.  B.  291. 

12.  Ptomiflsory  Note— Liability  of  Bank 
to  Accounts — Circumstances  in  which  the 
claims  of  a  bank  on  the  estate  of  a  deceased, 
for  the  amount  of  a  promissory  note  signed 
by  him  as  a  co-obligant,  were  to  a  certain 
extent  tudained  in  a  multiplepoinding,  and  in 
which  held  that  the  bank  was  bound  to  account 
to  the  judicial  factor  on  the  estate  for  the 
remainder  of  the  deceased's  money  in  their 
custody.  SmOh  v.  Commercial  Bank  of  Scot- 
land, 1875,  12  8.  L.  R.  568. 
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Company,  Sbquestbation  of,  278-280. 

Composition,  4. 

Composition,  Contbact,  106-113. 

Conjunct  and  Confident  Pbbson,  131- 
138. 

Contingent  Debt,  14,  15,  19,  82,  83,  218, 
219. 

Contbacts,  Adoption  by  Tbusteb,  337- 
339. 

Cbeditobs,  Subsequent  to  Sbquestba- 
tion, 367-369. 

Death  of  Bankbupt,  271-276. 

Deceased  Debtob,  273-276. 

Delivekancb,  234,  235  ;  see  Appeal, 

Dbliyeby  of  Estate,  8,  185. 

Diligence,  222  ;  and  see  Preference. 

Diligence,  Equalising,  203,  205,  299. 

DiscHABGE,  Annulling,  11, 177. 

DiscHABGE,  Bankbupt,  9-33. 
Cessio,  68. 
Tbusteb,  312-324. 

Dividend,  see  Banking. 

Dividend,  Unclaimed,  39,  317. 
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Double  Ranking,  224-229. 

Election  op  Trustee,  331-335. 

Examination,  Public,  114-119. 

Foreign  Bankrupt,  121-124. 

Fraud,  171-178. 

Goodwill,  381,  382. 

Husband   and  Wife,   232-233,  286;  and 
see  Voce, 

Improper  Use  of  Sequestration,  299. 

Insanity,  20. 

Insolvency,  179. 

Judicial  Factor,  180-185. 

Law-Agent  in  Sequestration,  208. 

Law.Aoent,  Sale  of  Assets  to,  348,  349. 

Lease,  383-385. 

Legitim,  192. 

Licence,  387. 

Mandate,  412. 

Meeting,  186,  328-330. 

New  Trustee,  318-325. 

Nomination  of  Trustee,  331,  332. 

Notices,  186-195. 

Notour  Bankrupt,  186-205. 

Partnership,  280. 

Personal  Liability  op  Trustee,  336- 
341. 

Powers  op  Trustee,  342-349. 

Preferences,  206-214,  237-249. 

Preferences,  Illegal,  125-178. 

Prior  Debt,  156, 157. 

Process,  Loss  op,  290,  291. 

Professional  Earnings,  5. 

Radical  Right,  34-41. 

Ranking,  214-249. 

Ranking,  Voluntary  Trustee,  409. 

Recompense,  Claim  for,  388. 

Removal  op  Trustee,  350-352. 

Report  by  Accountant,  30,  33,  67. 

Report  by  Trustee,  29-33. 

Retrocession  op  Bankrupt,  40,  41. 

Reversion  of  Claim,  87,  88. 

Secured  Creditor,  237-249. 

Security,  Illegal,  159-166. 

Security,  Unassigned,  38. 

Security,  Valuation  op,  2,  111,  243-248. 

Sequestration,  250-304. 

Application  fob,  250,  251. 

Award  op,  251-283. 

Competition,  262-270. 

Date  op,  284,  285. 

Effect  of,  286-289. 

Procedure,  257  ;  and  see  Appeal. 

Recall,  292-305. 

Reduction,  301. 

Termination,  300-305. 


Sequestration,  Withdrawal  of  Peti- 
tion FOR,  283. 

Shares,  Calls  on,  15. 

SPB8  SuccsssiONlb\  12,  389-392. 

Stipend,  13. 

Summary  Order. 

Tantum  ST  Tale,  357-364. 

Time,  Computation  of,  139. 

Title  to  Reduce  Preferences,  125-13a 

Title  to  Sub  (Bankrupt's),  35,  39. 

Trade  Discounts,  215. 

Trustee  {Csssio),  71,  72. 

Trustee  {Sequestration),  305^353. 

Accounting,  306. 

Adoption  of  Contracts,  337-339. 

Commission,  307-310. 

Discharge,  312-324. 

Election,  331-335. 

Liability,  336-341. 

New,  318-325 

Nomination,  331,  332. 

Powers,  342-349. 

Removal,  350-352 

Representative  Capacity,  353. 

Voluntary  Trustee,  401-407. 
Trustees,  Sequestration  of,  281. 
Valuation  of  Securities  ;  see  Steurt^. 
Vesting  of  Estate,  354-392. 
Voluntary  Trust,  287,  393-411. 

Accession  to,  396-400. 

Ranking,  409. 

Termination,  410,  411. 

Trustee,  401-407. 
Voting,  Deed  of  Arrangement,  3. 

Sequestration,  412. 
Vouchers,  89-101. 
Wages,  213,  214. 

1.  Arrangement  — Deed  of— Beftisal  to 
Sanction  —  Appeal  —  Oompetency.  —  HM 

competent  to  appeal  a  deliverance  of  a  Sheriff 
refusing  his  sanction  to  a  deed  of  arrange- 
ment. CoutU  db  Goi/.  V.  Jones,  1900, 2  F.  1066 ; 
37  S.  L.  R.  797  ;  8  S.  L.  T.  74. 

2.  Arrangement— Deed  of— Valuation  of 
Securities— Whether  it  affected  Bills  dis- 
coimted  by  Bank. — In  a  deed  of  arrangement 
a  bankrupt  agreed  to  pay  a  certain  com- 
position, and  renounced  all  objections  to 
claims  lodged  by  the  creditors  in  the  seques- 
tration, under  reservation,  in  the  case  of 
current  or  past-due  bills,  of  his  right  to  credit 
for  any  sums  that  might  be  recovered  by  the 
holders  from  acceptors  or  prior  obligants. 
The  creditors  reserved  any  claima  that  any  of 
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them  might  have  against  collateral  securities 
or  c(M>bligantfl  in  any  securities  they  might 
hold.  One  of  the  creditors,  a  bank,  held  bills 
indorsed  to  them  by  the  bankrupt  which  they 
had  discounted.  Held  that  they  were  not 
bound  to  impute  sums  recovered  from  other 
obligants  in  such  bills  towards  payment  of 
the  composition  due  to  them  for  their  claim 
in  respect  of  these  bills  and  for  their  other 
ckims,  but  were  entitled  to  apply  them 
towards  payment  of  the  bills  until  they 
should  operate  full  payment  thereof.  Morton 
V.  The  NaHonal  Bank  of  Scotland^  Ltd.,  1882, 
19  &  L.R.611. 

3.  Axnuigement— Deed  of— Voting.— In 
voting  for  winding  up  an  estate  by  deed  of 
arrangement,  only  creditors  whose  claims  are 
not  less  than  £20  are  entitled  to  vote,  and 
their  claims  must  be  supported  by  affidavits 
and  vouchers.  North  of  Scotland  Banking  Coy,  I 
V.  Ireland,  1880,  8  K.  117 ;  18  S.  L.  R.  93. 

1  Anangement— Deed  of— Oompoaition 
in  Instalments — Failnre  to  Implement— 
Bffect— Bankruptcy  Act^  1856^  sec.  35  — 
Baokmptcy  Amendment  Act^  1860,  sec.  5. 
—A  bankrupt  who  by  a  deed  of  arrangement 
in  terms  of  sec.  35  of  the  Bankruptcy  Act, 
1856,  was  hound  to  pay  a  composition  in  three 
instalments,  failed  to  pay  the  last.  Held  that 
a  creditor  had  a  title  to  sue  for  his  whole  debt 
less  instalments  paid.  Alexander  d:  Amtin  v. 
YhHU,  1873,  1  R  185  ;  11  S.  L.  B.  74. 

5.  Axnagement— Deed  of— Acgnirenda 
— Ptofesaional  Eaniings  of  Solicitor.— A 
lolidtor  who  was  an  undischarged  bankrupt 
earned  on  business.  The  sequestration  had 
been  brought  to  an  end  by  a  deed  of  arrange- 
ment by  which  acquirenda  was  carried  to  a 
trostee.  In  course  of  his  business  the  solicitor 
obtained  from  a  client  a  disposition  ex  facie 
absolute  (really  in  security  of  advances  and 
bis  account)  of  property.  In  a  question  be- 
tween a  subsequent  purchaser  and  a  seller 
who  was  bound  to  give  a  clear  title, — held  that 
tbe  heritage  did  not  fall  within  the  acquiren/ia 
clause  of  the  deed  of  arrangement.  Carrick  v. 
Edinhurgh  and  Glasgow  Property  Invegtmeiit 
Coy.  and  Others,  1902  (O.  H.),  10  S.  L.  T. 
105. 

6.  Bankrapt — ^Action  against. — A  seques- 
tiated  bankrupt  was  joint  maker  of  a  promis- 
sory note  dated  prior  to  his  sequestration. 
BeU  that  it  was  competent  for  Ibhe  creditor 
in  the  note  to  sue  and  take  decree  against 
tbe  makers  of  the  note  jointly  and  severally 


or  severally  for  the  sum  named  in  it.     Camp- 
bell V.  :Short8,  1902  (O.  H.),  10  S.  L.  T.  315. 


7.  Bankrapt— Action  against— Sisting 
Action— Claim  in  the  Seanestration.- 
When  the  estates  of  a  defender  peuderUe  UU 
are  sequestrated,  the  pursuer  is  entitled  to 
follow  out  the  action  to  judgment,  and  is  not 
bound  to  submit  the  question  in  dispute  as  a 
claim  in  a  sequestration.  A  nderson  v.  Steve^ison, 
1895  (0.  H.),  2  S.  L.  T.  503. 

8.  Bankrapt— Deliveiy  of  Estate— Sum- 
mary Order  on  Bankrapt  to  pay  Money 
to  Trostee. — A  trustee  on  a  sequestrated 
estate  petitioned  the  Sheri£f  for  an  order 
ordering  the  bankrupt  on  pain  of  imprison- 
ment to  pay  over  to  him  two  sums  in  cash. 
Held  that  the  petition  was  incompetent  both 
under  the  Bankruptcy  Acts  and  the  Debtors 
Act,  1880,  sec.  12.  Bannatyne  v.  Thomson, 
1902,  5  F.  221  ;  40  S.  L.  R  184  ;  10  S.  L.  T. 
436. 

9.  Bankrapt  — Discharge- Annulling  — 
Deceased  Debtor— Bankruptcy  Act^  1856» 
sec.  151. — A  petition  to  annul  a  discharge 
under  sec.  151  of  the  1856  Act  being  a  penal 
action,  does  not  transmit  against  representa- 
tions, and  is  therefore  incompetent  after  the 
death  of  the  bankrupt.     Rae  v.  Walker,  1877, 

5R  34;  15S.  L.  R.  25. 

10.  Bankrupt  —  Discharge  —  Appeal  — 
Competency. — On  let  October  a  Sheriff  found 
a  bankrupt  entitled  to  his  discharge,  and 
appointed  him  to  make  the  statutory  declara- 
tion. On  10th  October  he  pronounced  an 
interlocutor  discharging  him.  Held  that  the 
interlocutor  of  1st  October  became  final  on 
the  expiry  of  eight  days  from  its  date,  and 
was  not  brought  under  review  by  an  appeal 
from  the  interlocutor  of  the  10th.  Alison  v. 
Robertson' i  Trs.,  1890,  18  R.  212;  28  S.  L.  R. 
179. 

11.  Bankrupt- Discharge— Concurrence 
of  Creditors  —  Oaths  —  Bankruptcy  Act, 
1856,  sec.  146.— The  146th  section  of  the 
Bankruptcy  Act,  1856,  provides  that  a  bank- 
rupt may  petition  for  his  discharge  six 
months  after  the  date  of  the  sequestration 
with  concurrence  of  "a  majority  in  number 
and  four-fifths  in  value  of  the  creditors  who 
have  produced  oaths,"  and  twelve  months 
after  sequestration  with  the  concurrence  of 
"a  majority  in  number  and  two-thirds  in 
value  of  the  creditors."  Held  that  in  the 
second  case  as  well  as  in  the  first  the  con- 
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ourrence  mast  be  the  concurrence  of  creditors 
who  have  produced  oaths.  Btichanan  v. 
Wallace,  1882,  9  R.  621 ;  19  S.  L.  R  391. 

12.  Bankmiyt— Discbarge  — Condition— 
Assignation  of  spas  snecessionis. — Quedton 
whether  it  may  be  made  a  condition  of  a 
bankrupt's  discharge  that  he  grant  an  assig- 
nation of  any  apes  stuxessionis  he  may  have. 
Beid  V.  Morison,  1893,  20  R.  510;  30  8.  L.  R 
477 ;  KirkUmd  v.  Kirkla7i^8  Trustee,  1886,  13 
R.  798 ;  23  S.  L.  R.  546. 

13.  Bankrupt— Dischaige  — Condition— 
Minister's  Stipend. — A  sequestrated  parish 
minister  applied  for  his  discharge.  The  Court 
made  it  a  condition  of  granting  that  he  assign 
a  portion  of  his  stipend  to  his  creditors,  pay- 
able until  his  whole  debts  should  be  extin- 
guished. Leslie  V.  Leslie's  Oreditors,  1900,  2  F. 
643;  37  S.  L.  R  444  ;  7  S.  L.  T.  394;  and 
see  Hurst  v.  Beveridge^  1900 ;  37  S.  L.  R.  601. 

14.  Bankrupt-Discharge— Effect- Con- 
tingent—Debt — Alimentary  Claim. — Ques- 
tion whether  a  discharge  under  the  Bank- 
ruptcy Act,  1856,  relieves  the  debtor  for 
claims  for  the  aliment  of  an  illegitimate  child, 
born  at  the  date  of  sequestration,  and  for 
whose  future  aliment  the  mother  made  a 
claim  and  obtained  a  ranking.  Dovms  v. 
Wilson's  Trustee,  1886, 13  R  1101 ;  23  S.  L.  R 
776. 

15.  Bankrupt— Dischaige— Effect— Con- 
tingent Debt— Calls  on  Shares  held  by 
Discharged  Bankrupt.  —  A  discharge  in 
bankruptcy  held  a  good  defence  to  an  action 
by  a  limited  liability  company  against  the 
discharged  bankrupt  for  calls  on  shares  held 
by  him  at  the  date  of  his  sequestration, 
although  the  calls  were  not  made  till  after 
his  discharge.  Creswell  Ranche  and  Cattle  Coy. 
V.  Balfour-MelvilU,  1902  (O.  H.),  9  S.  L.  T. 
356 ;  cf.  Taylor  v.  Union  Heritable  Securities 
Coy,,  1889,  16  R  711 ;  26  S.  L.  R  542. 

16.  Bankrupt  —  Discharge  —  Orant  — 
Failure  to  Pay  5s.  per  £  — Findings  of 
Sheriff— Bankruptcy  and  Cessio  (Scotland) 
Act,  1881,  sec.  6. — A  creditor  objected  to  an 
interlocutor  discharging  a  bankrupt  who  had 
failed  to  pay  58.  in  the  £,  in  respect  that  it 
did  not  find  in  terms  that  this  failure  had 
arisen  from  causes  for  which  he  could  not 
justly  be  held  responsible.  The  Court  re- 
pelled the  objection.  Alison  v.  Robertson^ s  Trs., 
1890,  18  R  212  ;  28  S.  L.  R  179. 


17.  Bankrupt - 
ure  to  pay  Dividend— Excuse — Bankruptcy 
and  Cessio  Act^  1881,  sec.  6.— A  draper 
whose  bankruptcy  had  been  brought  about 
through  his  giving  goods  on  credit  to  a  class 
of  customer  who  paid  by  instalments,  held 
entitled  to  his  discharge  although  no  dividend 
had  been  paid  to  his  creditors.  Phillips, 
Petitioner,  1885,  13  R  91. 

18.  Bankrupt  —  Discharge— Grant — ^Fail- 
ure to  Fay  5s.  in  the  £— "  Circumstances 
for  which  bankrupt  cannot  justly  be  held 
responsible." — In  an  application  by  a  bank- 
rupt whose  estates  had  failed  to  pay  &s. 
in  the  £,  the  trustee  and  accountant  in 
bankruptcy  reported  in  favour  of  granting 
a  discharge.  The  proof  showed  that  if  the 
bankrupt  had  not  granted  certain  accommoda- 
tion bills  the  estate  would  have  realised  more 
than  58.  in  the  £.  Held  that  the  bankrupt 
was  entitled  to  a  discharge.  Boyle,  1885,  12 
R  1147;  22S.  LlR767. 


19.  Bankrupt— Discharge— Objection  — 
Contingent  Creditor. — A.  was  a  sequestrated 
bankrupt  who  applied  for  his  discharge.  B. 
was  a  firm  (insolvent?)  of  which  A.  was  a 
partner.  0.  was  a  person  whom  it  was  sought 
to  implicate  as  a  partner  in  B.  Held  that  C. 
was  a  contingent  creditor  of  A.  with  a  title 
to  object  to  his  discharge.  Stevenson  Broxcn, 
Petitioner,  1899  (B.  C),  7  S.  L.  T.  10. 

20.  Bankrupt  —  Discharge  —  Petition — 
Supervening  Insanity— Statutory  Declara- 
tion dispensed  with— Nobile  Oficium. — In 

a  petition  by  a  bankrupt  for  his  dischai^, 
there  being  no  opposition,  the  L.  O.  ap- 
pointed the  petitioner  to  make  the  statu- 
tory declaration  to  the  effect  that  he  had 
made  a  full  disclosure,  <S^.  Before  the  date 
fixed  for  the  declaration  the  petitioner  became 
insane  and  a  curator  bonis  was  appointed  to 
him.  On  the  motion  of  the  curator  bonis  the 
Court,  on  a  report  by  the  L.  O.,  dispensed  with 
the  declaration,  and  remitted  to  the  L.  O.  to 
discharge.  Roberts,  Petitioner,  1901,  3  F. 
779 ;  38  S.  L.  R.  586;  9  S.  K  T.  30. 

21.  Bankrupt  —  Discharge  —  Postpone- 
ment of  Application- Form  of  Interlocutor 
—Bankruptcy  Act,  1856»  sec.  146.— On  an 

unfavourable  report  of  a  bankrupt's  conduct 
by  his  trustee,  consideration  of  his  applica- 
tion for  discharge  was  deferred  for  twelve 
months.  An  interlocutor  refusing  discharge 
in  hoc  statu  observed  to  be  disconform  to  the 
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Act.   Ifeill  V.  NeUl's  Truttee,  1873, 1  R  320 ;  11 
S.  L.  R.  104. 

22.  Bankrapt  —  IMscbaige  ~  Beftisal — 
Failure  to  Pay  5b.  in  the  £— ''Gircnm- 
rtaaces  for  which  Bankrupt  cannot  Justly 
be  held  responsible."  —  Bankruptcy  and 
Oessio  Aet^  1881,  sec.  6.— A  bankrupt,  who 
had  paid  a  dividend  of  less  than  58.  in  the  £, 
applied,  without  consent  of  his  creditors,  to  the 
Court  for  a  discharge.  Discharge  refused  in 
respect  that  he  had  failed  to  prove  circum- 
stances for  which  he  oould  "  not  justly  be  held 
responsible."  Clarke  v.  CrochUi  db  Coy,,  1883, 
11  R.  246;  21  S.  L.  B.  180. 


23.  Bankrupt —  Discharge  — Beftisal  — 
Failure  to  Pay  56.  per  £. — Discharge  refused 
where  the  bankrupt  did  not  satisfy  the  Court 
that  his  failure  to  pay  5s.  in  the  £  had  arisen 
from  circumstances  for  which  he  could  not 
justly  be  held  responsible.  NeiUon,  1901, 
3  F.  446  ;  38  S.  L.  R.  328 ;  8  S.  L.  T.  410. 
White,  1893  (O.  H.),  1  S.  L.  T.  49.  JViUon  db 
Coy.,  Petitioners  (O.  H.),  1882 ;  20  S.  L.  R.  17. 
(Refused  after  two  years.) 

24.  Bankrupt  —  Discharge  —  Beftisal  — 
F^ure  to  Pay  58.  per  £— Circumstances 
for  which  Bankrupt  responsible — Unsuc- 
oessftil  Litigation. — In  the  interests  of  the 
public,  and  on  the  advice  of  counsel,  an 
impecunious  party  defended  an  action  by 
a  landowner  of  declarator  that  his  land  was 
free  of  an  alleged  right  of  way.  The  land- 
owner obtained  a  verdict  and  a  decree  for 
expenses  (£634),  on  which  he  made  the 
defender  bankrupt;  but  found  only  £25  of 
assets.  More  than  two  years  afterwards 
the  bankrupt  petitioned  for  his  discharge. 
The  trustee  reported  favourably.  No  creditor 
opposed.  The  Court  refused  the  prayer  of  the 
petition.  Gemmell,  Petitioner,  1902, 4  F.  441 ; 
39  S.  L.  B.  315. 

25.  Bankrupt  —  Discharge  —  Beftisal — 
Bankruptcy  and  Cessio  (Scotland)  Act^ 
1881,  sec.  6,  sec.  (1)  b.  —  Held  (per  Ld. 
McLaren),  on  a  construction  of  the  above 
statute,  that  a  bankrupt  is  not  absolutely 
deprived  of  his  right  to  be  discharged  by 
improvident  trading  on  his  part,  or  failure 
to  give  assistance  to  his  trustee  in  the  course 
of  the  sequestration,  if  his  inability  to  pay 
five  shillings  in  the  pound  is  to  some  extent 
due  to  innocent  misfortunes,  but  the  Court 
haa  discretion  in  such  a  case  to  postpone 
the  period  of  discharge.  Shandy  Petitioner 
(0.  H.),  1882,  19  S.  L.  B.  562. 


26.  Bankrupt— Discharge— Beftisal— Oon- 
cealment  of  Assets  —  Bankruptcy  Act, 
1860,  sec.  3. — Where  the  trustee  reported 
that  the  bankrupt  had  concealed  part  of  his 
estate,  and  that  he  was  unable  to  certify 
that  the  bankruptcy  arose  from  innocent 
misfortune  or  losses  in  business,  the  Court 
refused  to  grant  discharge,  although  nearly 
ten  years  had  elapsed  since  the  sequestration, 
and  the  petition  was  unopposed.  Millar^ 
Petitioner,  1877,  5  R.  144 ;  15  S.  L.  R.  95. 

27.  Bankrupt  —  Discharge  —  Beftisal  — 
Bankrupt's  Knowledge  of  Preference  — 
Bankruptcy  Act,  1856^  sees.  150,  151  — 
Bankruptcy  Amendment  Act^  1860,  sec.  3. 
— ^Where  a  bankrupt,  without  fraudulent  in- 
tention, was  concerned  in  granting  preferences, 
held  that  the  Court  was  bound,  expraprio  motu, 
to  refuse  his  discharge.  Fendreigh,  1875,  2  B. 
769. 

28.  Bankrupt— Discharge— Beduction— 
Fraudulent  Concealment  on  Part  of  Bank- 
rupt.— Held  that  in  order  to  reduce  a  bank- 
rupt's discharge  on  the  ground  that  he  has  not 
made  a  full  discovery  and  surrender  of  his 
estate  to  his  creditors,  he  must  be  proved  to 
have  committed  fraud  in  the  concealment,  and 
that  acts  done  through  ignorance  or  inadver- 
tence are  not  enough  to  entitle  a  creditor 
to  succeed  in  an  action  of  reduction  of  the 
discharge.  The  City  of  Glasgow  Bank  and 
Liquidators  v.  Palmer  (O.  H.),  1882, 19  S.  L.  R. 
809. 

29.  Bankrupt  —  Discharge  —  Beport— 
Bight  of  Bankrupt  to  Oht8iia,—Held  that 
under  section  146  of  the  Bankruptcy  Act, 
1856,  a  bankrupt,  five  months  after  sequestra- 
tion, is  entitled  to  a  report  from  the  trustee, 
with  regard  to  the  conduct  of  the  bankrupt 
and  to  show  how  far  he  has  complied  with  the 
provisions  of  the  Act.  Mather  v.  M^Kittrick, 
1881,  8  R.  952  ;  18  S.  L.  R.  687. 

30.  Bankrupt  —  Discharge  —  Beport  by 
Trustee  — Excuse  — Failure  to  Pay  5s.  in 
the  £— Inquiry— Evidence  of.— A  favour- 
able report  by  the  trustee  is  not  per  se 
evidence  entitling  a  sequestrated  bankrupt 
who  has  failed  to  pay  5s.  in  the  £  to  his 
discharge  after  two  years.  The  Court  must 
be  satisfied  that  the  failure  has  arisen  from 
circumstances  for  which  he  cannot  fairly  be 
held  responsible.  In  this  case  the  Court 
inquired  by  a  remit  to  the  Accountant  and  by 
hearing  evidence.  Bremner,  Petitioner,  1900, 
2  F.  1114 ;  37  S.  L.  R.  852 ;  8  S.  L.  T.  133. 
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81.  Bankrupt  —  Discharge  —  Beport  by 
Trustee— Bankruptcy  (Scotland)  Act^  1856, 
sec.  146. — A  bankrupt,  sequestrated  in  tbe 
Bill  Chamber  in  1888,  presented  a  petition  to 
the  First  Division  in  1899  setting  forth  that 
he  was  desirous  of  being  finally  discharged, 
and  craving  the  Court  to  ordain  the  trustee 
in  the  sequestration  to  furnish  a  report  in 
terms  of  section  146  of  the  Bankruptcy  Act, 
1856,  or  otherwise  to  remit  to  the  Accountant 
of  Court  to  furnish  a  report.  The  trustee  in 
the  sequestration  had  been  discharged  in 
1892 ;  and  had  reported  that  the  estate  had 
paid  no  dividend,  and  that  he  could  not  certify 
that  the  bankrupt  had  made  a  fair  disclosure 
or  surrender  of  his  estate,  or  that  he  had  not 
been  guilty  of  collusion.  Held  that  a  report 
(good  or  bad)  having  been  furnished,  the 
application  must  be  made  in  the  Court  which 
awarded  the  sequestration.  Cruickshank  v. 
Gauxins,  1899,  1  F.  692;  36  S.  L.  R.  604;  6 
S.  L.  T.  376. 

32.  Bankrupt  —  Discharge— Beport— Fee 
— Befnsal  to  DeHver— Petition  for  De- 
livery—Act of  Management— Bankruptcy 
Act,  1856,  sees.  86,  146.— (l)  Held  that  the 
refusal  of  a  trustee  in  a  sequestration  to 
deliver  to  the  bankrupt  the  report  on  his 
conduct  required  by  section  146,  was  an 
act  of  management  in  the  sense  of  section 
86;  and  petition  ordaining  the  trustee  to 
deliver  the  same,  therefore,  competent.  (2) 
Held  that  the  trustee's  refusal  to  delivery 
except  on  payment  of  a  fee  was  unwarranted 
by  statute  or  practice.  Jrhite  v.  Willie's 
Trustee,  1879,  6  R.  854. 

33.  Bankrupt  —  Discbarge  —  Beport  by 
Trustee— Beport  by  Accountant  of  Court. 
— The  Court  accepts  a  report  by  the  ac- 
countant as  to  the  conduct,  &c.,  of  a  bankrupt 
petitioning  for  his  discharge  where  that  of  his 
trustee  is  not  procurable.  White,  Petitioner, 
1893,  20  R.  600  ;  ?.0  S.  L.  R.  528. 

34.  Bankrupt— Badical  Bight  — Settle- 
ment of  Action  by  Trustee  —  Title  of 
Bankrupt  to  Intervene.  —  A  sequestrated 

bankrupt  was  at  the  date  of  his  sequestration 
pursuer  of  an  action  which  concluded  for 
£4000.  The  trustee  arranged  a  settlement 
for  £130  and  lodged  a  minute  consenting  to 
the  defender's  absolvitor.  The  bankrupt 
lodged  a  minute  stating  that  the  settlement 
had  been  carried  through  in  bad  faith  The 
Court  allowed  a  proof.  Clarke  an  I  Crabb  v. 
Cummivg,  1891,  28  S.  L.  R.  343. 


35.  Bankrupt— Badical  Bight— Title  to 
Sue. — A  sequestrated  bankrupt  whose  trustee 
has  been  discharged,  having  the  radical  right 
to  the  estate,  may  sue  for  its  benefit.  JVTijfte 
V.  Murray,  1888,  16  R.  95 ;  26  S.  L,  R  67. 

36.  Bankrupt^Badical  Bight— Title  to 
Sue. — Where  a  sequestrated  bankrupt  has 
obtained  his  discharge,  he  may  sue  for  the 
assertion  of  rights  not  given  up  in  his 
sequestration.  Geddes  v.  Quistorp,  1889,  17 
R.  278 ;  27  S.  L.  R.  224.  Cf.  Kerr  v.  Moody^ 
1876,  13  S.  L.  R.  480. 

37.  Bankrupt— Badical  Bight— Title  to 
challenge  Bights  granted  by  Trustee. — held 
that  a  discharged  bankrupt  had  no  title  to 
challenge  an  agreement  entered  into  between 
his  trustee,  with  consent  of  the  creditors,  and 
a  heritable  creditor,  under  which  the  trustee 
agreed  to  grant  to  the  heritable  creditor  an 
absolute  disposition  of  the  subjects  in  his 
bond.  Douglas  v.  Madachlan,  1881,  8  R  470; 
18  S.  L.  R.  299. 

38.  Bankrupt  —  Badical  Bight  —  Un- 
assigned  Securities.— A  discharged  bank- 
rupt has  a  right  to  hold  count  and  reckon- 
ing with  secured  creditors  with  respect  to 
securities  of  which  the  trustee  in  bankruptcy 
did  not  demand  an  assignation.  Kinmond^ 
Luke  <t*  Coy.  v.  Jaines  Firday  <fc  Coy.,  1904, 
6  F.  564 ;  41  S.  L.  R.  378 ;  11  S.  L.  T.  735. 

39.  Bankrupt  —  Badical  Bight  —  Un- 
claimed Dividends  —  Sequestration  under 
Bankruptcy  Act,  1814. —The  Bankruptcy 
Act  of  1814,  imlike  later  Acts,  contains  no  pro- 
vision as  to  disposal  of  unclaimed  dividends. 
A  trustee  in  a  sequestration  under  said  Act 
consigned  the  unclaimed  dividends  in  bank  in 
lh28  and  obtained  his  discharge.  In  1886  the 
bankrupt's  representative  claimed  the  sum 
consigned,  with  interest.  Held  that  the 
dividends  did  not  revert  to  the  bankrupt  in 
virtue  of  his  radical  right,  and  the  petition 
refused.  Air  v.  lUryal  Bank  of  Scotland,  1886, 
13  R  734;  23  S.  L.  R.  508. 

40.  Bankrupt— Betrocession.— The  effect 
of  retrocession  of  a  bankrupt  is  to  put  him  in 
the  same  position  as  if  his  estates  had  never 
been  sequestrated.  A  house-factor  who  had 
advanced  money  to  the  owner  of  a  house,  and 
been  authorised  to  retain  rents  collected  by 
him  against  the  advance,  does  not  lose  his 
right  of  retention  because  the  owner  has  mean- 
while  been  made  bankrupt  and  afterwards 
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retrooeased.  SUuenson  and  OtherH  r,  Dawson^ 
1896, 23  R,  496  ;  33  S.  L.  R.  370;  3  S.  L.  T. 
275. 


4L  Bankrapt—Betrocession— Abandon- 
ment of  Claim— Revival  of  Bankrapt's 
Badical  BUbt  — Bankruptcy  Act,  1856, 
aec.  99. — HM  that  where  a  claim  to  certain 
property  in  a  sequestration  is  abandoned,  the 
radical  right  of  the  bankrupt  to  pursue  the 
daim  remains  without  his  being  retrocessed 
therein.  Fleming  v.  Walkei^i  Trs.,  1876,  4  R. 
112 ;  14  S.  L.  R.  79. 

42.  Gesaio  —  Appeal  —  Competency  — 
Debtors  Act^  1880. — Appeals  are  competent 
from  the  SherifPs  pronouncements  in  cessio 
cases.  Taylor's  Trustte  r.  Paul,  1888,  16  R, 
313  ;  25  S.  L.  R.  241.  MeikU  v.  Wilson,  1884, 
11  R.  867 ;  21  S.  L.  R.  577. 

41  Cessio— Appeal — Competency— Value. 
—A  petition  by  a  creditor  to  have  his  debtor 
ordained  to  execute  a  disposition  omnium 
Ixmorum  is  an  application  for  a  decree  ad 
fadum  prsstandum,  and  can  be  appealed  al- 
though the  claim  of  the  petitioner  is  less  than 
£25.  BmUth  v.  Pattison,  1898,  1  F.  303 ;  36 
S.LR220;  6  S.  L.  T.  261. 

44.  Cessio— Appeal— Competency— Value 
of  Cause— Sherifr  Court  Aet^  1876,  sec.  26 
(4).— Appeals  in  a  cessio  presented  under 
the  Sheriff  Court  Act,  1876,  sec.  26  (4), 
are  to  he  treated  precisely  as  if  they  were 
ordinazy  Sheriff  Court  actions;  and  in  a 
question  of  competency  the  value  of  the 
caose  muBt  be  measured  by  the  amount  of 
the  claim  contained  in  the  initial  writ  (here 
an  affidavit  of  claim  in  the  cessio),  and  not  by 
the  value  determined  as  a  result  of  the  judg- 
ment brought  under  review.  Henderson  v. 
Grata,  1896,  23  R.  659;  33  S.  L.  H.  483;  3 
&L.T.  311. 

45,  Cessio  —  Appeal  —  Competency  — 
Debtors  Act,  1880,  sees.  8,  9.  —  field  that 
an  appeal  to  the  Court  of  Session  against 
a  warrant  by  a  Sheriff  in  a  cessio  find- 
ing primd  facie  evidence  of  notour  bank- 
niptcy,  and  appointing  further  procedure,  is 
incompetent.  Adum  <fr  Sons  v.  Kinnes,  1883) 
10  R.  670 ;  20  S.  L.  R.  436 ;  Ross  v.  fVilson, 
1884, 12  R.  26 ;  22  S.  L.  R.  22. 

46l  Cessio  —  Appeal  —  Competency  — 
Debtora  (Scotland)  Act,  1880  (43  &;  44 
^^ct  c.  34)— Search  Warrant.— Where,  in 
a  process  of  ceasio  at  the  instance  of  a  creditor 


under  the  Debtors  (Scotland)  Act,  1880,  the 
first  deliverance  issued  by  the  Sheriff  (finding 
that  there  was  primd  fade  evidence  of  notour 
bankruptcy,  appointing  the  creditor  to  foUow 
out  the  procedure  required  by  the  Act,  and 
the  debtor  to  appear  for  public  examina- 
tion), contained  also  a  warrant  to  open  lock- 
fast places  and  to  search  the  dwelling-house 
and  person  of  the  debtor,  the  Court  held, 
following  Adam  db  Smi-'<  v.  Kinnes,  1883,  20 
S.  L.  R.  436,  and  10  R.  670,  that  the  deliver- 
ance could  not  competently  be  appealed  to 
the  Court  of  Session.  Ross  v.  Wilson,  1884, 
12  R.  26;  22S.  L.  R  22. 

47.  Cessio— Appeal— Debtors  (Scotland) 
Act,  1880  (43  &  44  Vict.  c.  34),  sec.  9, 
subsecs.  (1)  and  (4)— Appeal  before  Issue 
of  Interlocutor  Granting  or  Beftuung 
Decree  of  Cessio. — A  creditor's  petition  to 
have  his  debtor  ordained  to  execute  a  dis- 
position omnium  Iwnonim  for  behoof  of  his 
creditors  was  opposed  by  the  debtor  as  in- 
competent, on  the  ground  that  he  had  been 
sequestrated  twenty  years  before  and  was  still 
undischarged,  and  that  the  process  of  cessio 
could  not  therefore  proceed.  The  trustee  in 
the  sequestration  had  been  discharged.  The 
Sheriff-Substitute  repelled  the  objection,  and 
appointed  the  petition  to  be  enrolled  that  a 
diet  for  examining  the  debtor  might  be  fixed. 
On  appeal  the  Sheriff  adhered.  The  debtor 
appealed  to  the  Court  of  Session.  The  Court, 
following  Adam  d;  Sons  v.  Kinnes,  1883,  20 
S.  L.  R.  436,  and  10  R.  670,  htld  that  the 
appeal  was  incompetent.  Steioart  v.  M^Bey, 
1883,  20  S.  L.  R.  580 

48.  Cessio— Appeal— Sisting  New  Credi- 
tors—Debtors Act,  1880  (43  &  44  Vict.  c.  34), 
sees.  8,  9. — In  a  petition  at  the  instance  of 
a  creditor  to  have  his  debtor  ordained  to  exe- 
cute a  disposition  omnium  honor um,  the  Sheriff 
pronounced  an  interlocutor  dismissing  the 
petition.  The  pursuer  appealed  to  the  Court 
of  Session.  The  appeal  was  signed  by  the 
agents  of  certain  other  creditors,  who  had  not 
appeared  in  the  Sheriff  Court,  but  who  lodged 
minutes  in  the  Inner  House  craving  to  be 
sisted  as  appellants  in  the  petition.  Held 
that,  not  having  entered  appearance  before 
the  Sherifi'*s  interlocutor  dismissing  the  peti- 
tion was  pronounced,  they  were  not  now  en- 
titled to  do  so.  Paterson  v.  JVilson,  1884,  21 
S.  L.  R.  577. 

49.  Cessio  —Appeal  —  Competency— Ap- 
peal by  Creditor  not  in  Trocess.— Held  that 

it  was  incompetent  for  a  creditor  who  had  not 
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appeared  in  the  process  to  appeal  against 
a  decree  dismissing  a  petition  for  oessio. 
MeikU,  dx.  v.  Wilson,  1884,  11  R.  867,  21 
8.  L.  R.  577. 

50.  CeBsio— Applicatioii— €k>mpetency— 
Single  Creditor.— Per  Ld.  Kinnear:— '<n 
there  are  no  other  creditors  [than  one],  then 
it  seems  to  me  that  the  statement  suggests  a 
very  serious  doubt  whether  the  process  of 
cessio  bonoi'umy  which  is  intended  for  the  dis- 
tribution of  an  insolvent  estate  among  com- 
peting creditors,  is  being  put  to  any  proper 
or  legitimate  use  when  an  attempt  is  made  to 
employ  it  as  a  diligence  for  the  benelit  of  one 
creditor  only."  Forbe^  Trustee  v.  Forbes,  1903, 5 
F.  465  ;  40  S.  L.  R  360,  at  p.  371 ;  10  S.  L.  T. 
676. 

51.  Oessio— Application— Oompetency— 
No  Assets. — If  there  are  no  assets,  it  is  in- 
competent  to  petition  for  cessio.  Ross  v.  Hair- 
stens,  1885,  13  R  207  ;  23  S.  L.  R  128. 

52.  Cessio— Application— Ck>mpetency  — 
Subsisting  Sequestration.— 1/e^  that  it  was 
incompetent  to  apply  for  cessio  of  a  debtor's 
estates  during  the  subsistence  of  a  sequestra- 
tion. Huyssens  d:  Ovens  v.  Sinclair,  1884,  11 
R.  471  ;  21  S.  L.  R  324. 

53.  Cessio— Application  — Competency- 
Charge  for  Payment— Indncia  not  Ex- 
pired-A.  S.  24th  December  1838,  sec.  1. 
— Objection  was  taken  to  the  competency  of 
a  summons  of  cessio  honorum  on  the  ground 
that  the  only  fact  founded  on  therein  was 
that  the  petitioner  had  been  charged  to  pay 
a  debt,  the  inducix  on  which  charge  had  not 
expired  when  the  summons  was  raised.  Ob- 
jection saHained.  Jncobsen  ▼.  His  Creditors, 
1874,  2  R  227 ;  12  S.  L.  R  169. 

54.  Cessio  —  Application  —  Citation  of 
Debtor. — On  the  petition  of  a  creditor  for 
cessio  ho7un'umf  an  insolvent  debtor  was  cited 
to  attend  the  diet  for  compearance  not  as 
defender,  but  as  a  witness.  He  failed  to 
attend  the  diet ;  the  Sheriff  found  his  failure 
to  be  wilful  and  granted  decree.  Held  that 
in  terms  of  sec.  9  of  the  Cessio  Act  the  cita- 
tion was  sufficient.  Macdonald  v.  Munro  db 
Ross,  1902  (0.  H.X  10  S.  L.  T.  231. 

55.  Cessio— Award— Application— Form 
—Sheriff  Court  Act,  1876,  sees.  3,  6.— A 

petition  for  cessio  honorum  cannot  be  enter- 
tained by  the  Sheriff  unless  framed  as  pre- 
scribed by  Sch.   A  of  the  Sheriff  Court  Act 


of  1876.  Crooner  v.  Maefarlane  d;  Coy,,  1878, 
5R  936;  15  S.  L.  R  630. 

56.  Cessio — Application  for— Interdict — 
Notice  by  Creditor. — A  debtor  brought  a 
suspension  and  interdict  of  a  notice  given  him 
by  a  creditor  that  he  was  going  to  present  a 
petition  for  cessio.  The  reasons  of  suspension 
were  (1)  that  the  notice  bore  to  be  of  a  date 
prior  to  the  date  of  a  charge  given  by  the 
creditor ;  (2)  that  it  did  not  intimate  the 
amount  of  the  creditor*s  claim  ;  (3)  that  the 
debtor  was  not  notour  bankrupt.  Note  passed, 
Dunbar  d:  Son  v.  M'Bean,  1896  (O.  H.),  4 
S.  L.  T.  38. 

57.  Cessio — Award— ConditionaL-Casaio 
granted  on  condition  that  the  petitioner  asaign 
a  reasonable  portion  of  his  income  for  the 
benefit  of  his  creditors.  Caldtrhead  ▼.  Freer 
d:  Dome,  1890,  17  R.  1098 ;  27  S.  L.  R  86a 
Cf .  Reid  V.  Graham,  1894,  21  R.  935 ;  31  S.  L.  R 
779 ;  2  S.  L.  T.  69. 

58.  Cessio —Award— Conditional— Mmi- 
ster's  Stipend— Assignation  to  Creditors. 

— Held  that  a  minister  was  entitled  to  cesaio 
on  his  assigning  to  his  creditors  a  portion  of 
his  prospective  stipend.  Simpson  v,  Jadt^ 
1888,  16  R.  131  ;  26  S.  L.  R.  76. 

59.  Cessio— Award— Conditional  — Earn- 
ings. — A  person  was  imprisoned  for  failure  to 
pay  a  sum  of  damages  awarded  against  hinu 
He  had  no  prospects,  but  had  been  flArwitig 
27s.  a  week.  The  incarcerating  creditor  op- 
posed his  application  for  cessio.  Cessio  granted 
on  his  coming  under  an  obligation  to  pay  one- 
sixth  of  his  future  earnings  to  the  creditor. 
Mitchell  y.  Maefarlane,  1875,  2  R  930. 

60.  Cessio— Award— Decree  in  Absence — 
"Wilftil"  Absence.— If  a  debtor  duly  cited 
in  a  process  of  cessio  fail  to  appear  and  the 
Sheriff  be  satisfied  that  his  absence  is  wilful, 
he  may  pronounce  decree  in  absence.  A 
Sheriff  in  these  circumstances  pronounced 
decree  of  cessio  in  absence  ''because  the 
debtor  has  not  satisfied  the  Sheriff  that  his 
absence  was  not  wilful."  Decree  reduced. 
The  Sheriff  would  have  been  better  to  give  no 
reason  ;  better  still  to  have  said  the  absence 
was  wilfuL  Mackenzie  v.  Swart,  1891,  18  R. 
925  ;  28  S.  L.  R  718. 

61.  Cessio— Award— Decree  in  Absence — 
Debtor's  Petition— Bankmptcy  and  Cesaio 
Act,  1881. — Held  that  section  9  of  the  above 
Act  empowering  the  Sheriff  to  grant  decree 
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of  oessio  in  absence  applies  although  the 
petition  for  oessio  is  at  the  instance  of  the 
debtor  himself.  Smiih  v.  Marquess  of  Lothian, 
1884,  12  R  58  ;  22  S.  L.  R  31. 

62.  Oessio — Award — Decree  in  Absence. 
— When  a  Sheriff  granted  decree  in  absence 
in  a  creditor's  petition  for  cessio,  at  an  ad- 
journed diet  of  which  no  notice  had  been 
giren  to  the  debtor^  the  Court  reduced  the 
award.  Reid  v.  SomerviUe  d:  Coy,,  1889,  16  R. 
751  ;  26  S.  L.  R  574. 

63.  Oessio— Award— Discretion  of  Sheriff. 

—  Hdd  that  a  Sheriff  had  rightly  refused  a 
petition  for  cessio  when  it  appeared  that  the 
petitioner's  estate  amounted  to  £15,  his  debt 
to  £184,  and  all  his  creditors  opposed  the 
petition.  KM  ▼.  Anderson's  Trustee,  1890, 17 
R  757  ;  27  S.  L.  R.  673.  Commented  on,  Reid 
V.  Graham,  1894,  21  R  936 ;  31  S.  L.  R.  779 ; 
2  S.  L.  T.  69. 

64.  Oessio— Award— Discretion  of  Sheriff 
— Idalnlities  over  £200.— The  Court  refused 
to  interfere  with  the  judgment  of  a  Sheriff 
who  had  found  a  debtor  whose  liabilities 
exceeded  £2CM}  entitled  to  cessio.  J  affray  v. 
Fleming,  1883,  10  R  719  ;  20  S.  L.  R.  458. 

66.  Oessio— Award— Discretion  of  Sheriff. 
— A  Sheriff  refused  to  award  cessio  on  a 
creditor's  petition  on  the  ground  that  the 
estate  was  already  partially  realised  under 
a  trust-deed  for  creditors.  The  petitioning 
creditor  objected  to  the  trustee  under  the 
deed,  but  was  willing  that  any  other  trustee 
should  take  his  place.  The  Court  awarded 
cessio.  Robettson  db  Sons  v.  Falconer,  1888,  16 
R  235  ;  26  S.  L.  R  158. 

66.  Oessio— Award— Notour  Bankruptcy 
— Primft  Facie  Evidence— Expiry  of  Charge. 
— ^An  expired  charge  on  an  undisputed  debt 
is  yrimd  facie  evidence  of  notour  bankruptcy 
and  warrants  an  award  of  cessio.  M*Nab  v. 
CUsrke,  1889, 16  R  610  ;  26  S.  L.  R  472. 

67.  Oessio— Discharge— Beport— Bank- 
n^tey  Act,  1856»  sec.  146.— Where  a  bank- 
rupt had  made  cessio  bonorum  but  was  unable 
to  obtain  the  statutory  report,  owing  to  the 
death  of  the  trustee,  the  Court  accepted  a 
report  by  the  Accountant  of  Court.  Mackay, 
18a6,24R210;  34S.L.R163;  4S.L.T.185. 

66.  Oessio — Effect  of— Subsequent  Dili- 
gence—Debtors (Scotland)  Act,  1880,  sec. 
9  (5). — A  decree  of  oessio  does  not  exclude 


the  diligence  of  creditors  against  property  of 
the  debtor  acquired  after  the  date  of  the 
decree.  Reid  v.  GraJiam,  1894,  21  R.  935 ;  31 
S.  L.  K.  779 ;  2  S.  L.  T.  69. 

69.  Cessio  —  Effect  of—  Intimation.— A 
decree  of  cessio  operates  an  assignation  in 
favour  of  the  trustee  at  its  date  without 
extract,  and  is  effectual  without  intimation. 
Gray  v.  Gray's  Trustee,  1895,  22  R  326  ;  32 
S.  L.  R  267 ;  2  S.  L.  T.  452. 

70.  Cessio  — Estate  carried  — Ghratuitous 
Alimentary  Allowance. —  Cessio  was  ob- 
tained by  a  bankrupt  on  assigning  to  his 
trustee  "one-third  of  his  income."  He  re- 
ceived a  gratuitous  alimentary  allowance  from 
his  employers.  Held  that  the  allowance  was 
income ;  that  unconditional  discharges  of 
payments  made,  which  included  nothing  out 
of  the  alimentary  allowance,  barred  a  claim 
for  arrears ;  and  that  the  employers  were  not 
liable  to  the  trustee  for  any  part  of  said 
allowance.  Robertson  v.  Wnght,  d'C,  1873,  1 
R  237  ;  11  S.  L.  R.  94. 

71.  Oessio  —  Trustee  —  Powers  —  Sale  of 
Heritage. — A  trustee  in  a  cessio  has  power 
to  sell  the  heritable  estate  of  the  debtor 
without  applying  to  the  Sheriff  to  call  a 
meeting  of  creditors.  Clark  v.  Clarke,  1890, 
17  R  1064  ;  27  S.  L.  R  823. 

72.  Oessio  —  Trustee  —  Powers  —  Sale  of 
Heritable  Property  by  Trustee — Private 
Bargain — Concurrence  of  Accountant  in 
Bankruptcy — Bankruptcy  (Scotland)  Act, 
1856,  sec.  167 — Plea  in  Bar. — ^A  trustee  in  a 
cessio  bonorum  sold  by  private  bargain  a  house 
forming  part  of  the  estate  to  R  R  objected 
to  the  title  on  the  ground  that  the  account- 
ant's concurrence  was  necessary,  and  while 
negotiations  were  going  on,  the  trustee  after 
intimation  to  R  exposed  the  house  by  public 
roup,  but  no  offers  were  received.  Thereafter 
the  trustee  brought  an  action  against  R.  for 
implement,  or  alternatively  for  damages.  In 
the  course  of  the  action  the  pursuer  obtained 
the  accountant's  consent  to  the  sale.  Held 
that  even  if  the  consent  of  the  accountant 
was  required,  the  consent  having  now  been 
obtained  the  defender's  objection  fell,  and 
that  the  pursuer  was  not  barred  by  having 
exposed  the  house  for  sale.  Observed  that  the 
Oessio  Acts  do  not  anywhere  prohibit  a 
trustee  from  selling  by  private  bargain,  and 
that  they  do  not  contain  any  provision  similar 
to  that  in  section  115  of  the  Bankruptcy  Act, 
1856,  requiring  the  consent  of  creditors  and 
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of  the  accountant.     Lawrence  v.  Ritdiie,  1893 
(0.  H.),  1  S  L.  T.  44. 


73.  Claim — Ai&davit — Oath  of  Goncor- 
ring  Creditor—Before  wliom   taken. — An 

oath  before  ''a  commissioner  to  administer 
oaths  in  the  Supreme  Court  of  Judicature  in 
England  "  will  not  do  to  support  the  claim  of 
a  concurring  creditor  in  a  petition  for  seques- 
tration. Jonas  Wolfe,  Petitioner,  1900  (0.  H.), 
8  S.  L  T.  200. 

74.  Claim— Alftdavit—Additioii  to  Af^- 
davit — ^Anthentication  of  Addition— Bank- 
ruptcy (Scotland)  Act,  1856^  sec.  51.— Held 
that  a  marginal  addition  to  a  creditor's  affi- 
davit allowed  by  the  Sheriff  and  initialed  by 
the  deponent  and  the  magistrate  before  whom 
the  affidavit  was  made,  was  a  duly  authenti- 
cated addition  to  the  oath.  Dow  <t  Co.  v. 
Union  Bank,  1875,  2  R.  459 ;  12  S.  L.  R. 
339. 

75.  Claim— Ai&davit  by  Corporation- 
**  Principal  Officer  "  —  Bankruptcy  (Scot- 
land) Act,  1856,  sec.  25.— Held,  that  for  the 
purpose  of  making  an  affidavit,  the  assistant 
manager  of  a  joint-stock  banking  company 
was  a  principal  officer  in  the  sense  of  the  Act. 
Dow  A  Co.  V.  Union  Bank,  1875,  2  R.  459;  12 
S.  L.  R.  339. 

76.  Claim— Aifidavit— Petitioning  Credi- 
tor— Oath  of  Verity.— The  oath  of  verity  is 
sufficient  if  the  petitioning  creditor  swears 
that  the  debt  is  resting  owing.  Blair  v.  N.  B. 
ajid  Mercantile  Insur.  Coy.,  1889,  16  R  947; 
26  S.  L.  R.  659;  1890,  17  R.  (H.  L.)  76  ;  27 
S.  L.  R.  1034. 

77.  Claim— Affidavit— Petitioning  Credi- 
tor—Recall  of  Sequestration. — If  an  affidavit 
by  a  creditor  petitioning  for  sequestration  be 
not  deponed  to  on  oath,  an  award  of  sequestra- 
tion following  thereon  is  liable  to  be  recalled. 
J  Hair  V.  iV.  B.  and  Mercantile  Insur.  Coy,,  1889, 
16  R.  325;  26  S.  L.  R  213. 

78.  Claim— Affidavit— Deponing  Creditor 
— Instant  Verification. — The  affidavit  of  a 
creditor  petitioning  for  sequestration  bore 
that  he  held  no  other  person  bound  for  the 
debt  on  which  he  founded.  The  respondent 
averred  that  this  statement  was  inaccurate, 
as  a  simple  preliminary  inquiry  would  show. 
Held  that  the  proceedings  were  ex  facie  regular, 
that  inquiry  at  this  stage  was  incompetent, 
and  that  sequestration  must  be  awarded. 
Fraeer,  Petitioner,  1897  (B.  C),  5  S.  L.  T.  29. 


79.  Claim— Affidavit— Unauthentieated 
interlineation  of  Material  Words  in  Affi- 
davit.— In  a  petition  for  sequestration  the 
affidavit  and  claim  of  the  petitioning  creditor 
bore  *'  compeared  James  Drew.''  Between  the 
words  ''compeared''  and  '^ James"  were  in- 
terlined the  words  "  Vemey  Drew,  a  partner 
of  the  firm  of,"  and  this  interlineation  was 
not  authenticated.  There  was  no  partner  of 
the  firm  called  James.  Held  that  the  affidavit 
was  bad  and  petition  dismissed.  Dretc  v. 
Richard,  1904  (O.  H.),  11  S.  L.  T.  646. 

80.  Claim  — Appeal  — Amendment.  —  A 

Sheriff  allowed  a  person  who  claimed  to  vote 
in  the  election  of  a  trustee  to  produce  a 
stamped  document,  another  to  amend  a  claim, 
a  third  to  produce  books,  &c.  Hdd  that  an 
appeal  was  competent.  Ttnnent  v.  Crawford, 
1878,  6  R  433;  15  S.  L.  R.  265.  Cf.  OaU 
V.  Macrae,  1880,  7  R.  888  ;  17  S.  L.  R  635. 
Jrylie  V.  Kyd,  1884, 11  R  820;  21  S.  L.  R  693. 

81.  Claim— Appeal  —  Ftocednre  —  Trus- 
tee's Deliverance— All  Farties  not  called. 

— A.  and  B.,  creditors  in  O.'s  sequestration,  ap- 
pealed against  a  deliverance  of  the  trustee 
allowing  claims  of  two  sisters  of  the  bank- 
rupt. The  trustee  alone  was  called  as  re- 
spondent. Intimation  ordered  on  the  two 
creditors  whose  claims  were  challenged.  An- 
swers in  eight  days.  Macfarlane  and  Another^ 
1895  (0.  H.),  3  S.  L.  T.  129. 

82.  Claim— Contingent  Debt— Debt  Con- 
Btitnted  by  Decree. — A  debt  constituted  by 
decree  can  in  no  sense  be  held  contingent.  A 
landlord  obtained  decree  against  a  tenant  for 
arrears  of  rent.  The  tenant  applied  to  the 
Crofters*  Commission  to  determine  whether 
his  house  was  not  a  holding  in  the  meaning 
of  the  Crofters  Act,  1886.  Htld  that  the 
landlord,  pending  the  determination  of  the 
Commission,  was  entitled  to  sequestrate. 
/^tcKart  V.  Macleod,  1891,  19  R  223;  29 
S.  L.  R.  199. 

83.  Claim— Continipent  Debt— Petition- 
ing Creditor. — A  petitioning  creditor's  debt 
consisted  of  a  claim  for  the  expenses  in  a 
Court  of  Session  action,  for  which  he  obtained 
a  decree  which  was  under  appeal  to  the  House 
of  Lords.  Interim  execution  pending  appeal 
had  been  granted.  Held  that  the  debt  was 
contingent,  and  petition  refused.  Forbes  v. 
Whyte,  1890,  18  R  182;  28  S.  L.  R  159. 

84.  Claim  —  Deliverance  by  Tmstee  — 
Appeal  -Procedore—Daty  of  Tnistee.— An 
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appeal  against  a  deliverance  of  a  trustee  in  a 
sequestration  ought  to  be  served  on  creditors 
who  have  an  interest  to  oppose  it.  Observa- 
tions as  to  the  duty  of  a  trustee  in  a  seques- 
tration when  an  appeal  is  taken  against  his 
deliverance.  Skinner's  Trustee  v.  Keith,  1887, 
14  R  563  ;  24  8.  L.  R.  414.     (/.  No.  84. 


85.  daima — Deliverance  on— Beview— 
Bankni]»tcy  Act»  1856,  sec.  86.— -A  creditor 
is  not  entitled,  under  section  86  of  the  above 
Act,  to  obtain  a  review  of  a  trustee's  deliver- 
ance on  individual  claims.  M'A  Jam  v.  Martin's 
Trustee,  1884,  12  B.  368  ;  22  S.  L.  B.  235. 

86.  Crlaim  — Deliverance  on— Beview— 
Hote  of  Appeal— Amendment.— Jfis^  in- 
competent, after  the  days  of  appeal  had 
elapaed,  to  amend  a  note  of  appeal  from  a 
deliverance  of  the  trustee  in  a  sequestration, 
ao  as  to  enlarge  its  claims.  TFatson  (Gordon^ s 
Sequedratian),  1901  (O.  H.),  9  S.  L.  T.  134. 


87.  ClaimB— Bectiflcation  of— Failure  to 
valne  Security. — Creditors  held  an  assigna- 
tion in  security  of  a  policy  of  insurance  over 
their  debtor's  life.  He  being  sequestrated, 
^ey  were  informed  by  the  insurance  company 
that  the  policy  had  lapsed,  and  they,  in  ignor- 
ance that  it  could  be  revived,  claimed  in  the 
sequestration  for  the  full  amount  of  their 
debt,  declaring  that  they  had  no  security. 
The  trustee  ranked  them,  and  then,  knowing 
how  t«  revive  the  policy,  called  on  the  creditors 
to  re-assign  to  him.  Held  that  they  were 
entitled  to  revive  the  policy  themselves,  and 
rectify  their  oath  and  claim  by  specifying, 
valuing,  and  deducting  its  security  value. 
RUchi^s  Trs.  v.  M'CalPs  Trustee,  1904, 6  F.  883 ; 
41  S.  L.  B.  642 ;  12  S.  L.  T.  171. 

88.  Glainui — Bevision.— A  claim  founded 
on  breach  of  contract,  and  which  has  been 
valued  by  the  Sheriff  in  terms  of  sec.  53  of 
the  Act  for  voting  purposes,  is  subject  to 
revision.  Beatti^s  Trs.  v.  Story's  Trustee,  1901 
(O.  H.),  9  S.  L.  T.  10. 

89.  daima — ^Vonchers — ^Diligence  to  Be- 
coyer. — ^Diligence  granted  a  claimant  to  re- 
cover Touchers  necessary  to  prove  his  claim. 
Tennent  v.  Crawford,  1878,  5  B.  433 ;  15  S.  L.  R 
265.  Beid  v.  Drumrrumd,  1879,  7  R  235 ;  17 
S.L.R  117. 

90l  CSaim—Vcnclier— Account— Ooncur- 
ling  Creditor. — A  concurring  creditor  in  a 
petition  for  sequestration  produced,  as  vouch- 
ing his  claim  of  £271,  an  account  for  that 


amount  ''for  goods."  The  Sheriff  awarded 
sequestration.  In  a  petition  for  recall  held 
(following  Ballantine  v.  Barr,  1867,  5  M.  330) 
that  sufficient  vouchers  had  not  been  produced, 
the  entry  *'  to  goods  "  giving  no  information. 
RiddeU  v.  Galbraith,  1896, 24  R  51 ;  34  S.  L.  R, 
43;  4S.  L.T.  119. 

91.  Claim— Voucher— Account— Petition- 
ing Creditor. — ^A  creditor  who,  in  petitioning 
for  sequestration,  founds  upon  a  cash  account 
against  his  debtor,  must  produce  documents  to 
instruct  it.  Simpson  v.  Myles,  1881,  9  R  104 ; 
19  S.  L.  R.  64. 

92.  Claim  —  Voucher  —  Account  —  Peti- 
tioning Creditor— Ambiguity.— A  credit^jr 
in  petitioning  for  sequestration  produced  an 
account  for  the  sale  of  carriages  to  the  debtor. 
In  his  affidavit  he  reserved  his  ''claim  for 
the  hire  of  each  machine  referred  to  in  the 
account  from  the  dates  when  the  same  were 
supplied."  Held  that  the  claim  was  ambiguous 
and  petition  refused,  Clark  v.  Thorn  &  Son, 
1884,  11  B.  469;  21  S.  L.  B.  321. 

93.  Claim  —  Voucher  —  Account  —  De- 
ceaaed   Debtor— Prescribed   Account.— A 

prescribed  account  although  supported  by 
the  creditor's  oath  is  not  a  sufficient  voucher 
for  a  petitioning  creditor.  Geddes  v.  Reid  d: 
Coy.,  1894  (O.  H.),  2  S.  L.  T.  244. 

94.  Claim— Voucher— Bill  in  fovour  of 
another  Person. — Where  a  person  claiming 
in  a  sequestration  produced  a  bill  indorsed 
by  a  conjunct  and  confident  party  after  the 
date  of  the  sequestration,  along  with  an  affi 
davit  by  the  indorser  that  the  true  interest 
in  the  bill  had  all  along  been  with  the  indorsee, 
— held  that  the  indorsee  was  entitled  to  a 
ranking.  Crosbie  v.  Brown,,  1900,  3  F.  83  ;  38 
S.  L.  B.  88 ;  8  S.  L.  T.  245. 

95.  Claim— Voucher— Bill  — Promissory 
Note. — A  claimant  in  a  sequestration  tabled 
in  support  of  her  claim  a  holograph  writing 
signed  by  the  bankrupt,  running  thus  : — 
*'  Borrowed  from  Mrs.  T.  £67.  Paid  back  £6, 
May  1883.  Leaving  a  balance  of  £62  to  pay 
still."  This  document  was  neither  dated  nor 
stamped.  Held  that  it  was  competent  evi- 
dence of  the  claim,  without  a  stamp,  being 
neither  a  promissory  note,  an  agreement,  nor 
a  receipt.  Todd  v.  Wood,  1897,  24  R.  1104; 
34  S.  L.  R.  815 ;  5  S.  L.  T.  98. 

96.  Claim  — Voucher— Bill  Overdue  — 
<<  Conjunct  and  Confident  Person."— lfe/(/ 
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that  a  manager  of  a  farm  who  was  joint-tenant 
with  the  bankrupt  was  *' confident"  with  the 
bankrupt^  and  that  a  claim  by  him  was  not 
sufficiently  vouched  by  the  production  of 
overdue  bills  in  which  the  bankrupt  was  ex 
facie  obligant.  Held  that  a  son  who  had  been 
a  partner  in  his  father's  business  was  a  "  con- 
junct" person  with  his  bankrupt  father,  and 
that  a  claim  by  him  for  advances  made  to  his 
father  seven  years  before  was  in  the  circum- 
stances not  sufficiently  vouched.  IVitham  v. 
Teenan's  Trustee,  1884,  11  R.  776 ;  21  S.  L.  R. 
620. 

97.  Claim-— Vondher— Conjunct  and  Con- 
fident Person. — A  voucher  of  debt  which  is 
sufficient  to  enable  a  creditor  to  vote  in  a 
sequestration,  may  not  suffice  if  the  creditor 
is  conjunct  and  confident  with  the  bankrupt. 
For  the  purpose  of  voting  in  a  sequestration^ 
claims  were  presented  by  a  firm  whose  partners 
were  brothers  of  the  bankrupt,  and  by  law- 
agents,  one  of  whom  was  the  bankrupt's 
brother-in-law,  and  were  vouched  by  promis- 
sory notes  granted  by  the  bankrupt.  Held 
that  the  claims  were  insufficiently  vouched. 
Walker's  Trustee  v.  Walker,  dc,  1883, 10  R.  699 ; 
20  S.  L.  R.  448. 

98.  Claim— Voucher— Confident  Person 
—Decree  in  Absence— Bankruptcy  (Scot- 
land) Act,  1856. — A  decree  in  absence  obtained 
against  a  bankrupt  by  his  brother  within 
sixty  days  of  the  bankruptcy,  held  not  to  be 
a  good  voucher  of  debt.  Dow  d:  d/y.  v.  Union 
Bank,  1875,  2  R.  469  ;  12  S.  L.  R.  339. 

99.  Claim— Voudher— Decree  in  Absence. 

— An  extract  of  a  decree  in  absence  is  primd 
facie  a  good  voucher  of  a  claim.  Aitken  v. 
Kyd,  1890,  28  S.  L.  R.  115. 

100.  Claim— Voucher— Decree  for  Ex- 
penses—Agent Disburser. — Held  that  a  per- 
son who  had  obtained  a  decree  for  expenses 
in  an  action  had  a  title  to  petition  for  the 
sequestration  of  his  opponent's  estates,  al- 
though the  decree  was  taken  in  name  of  the 
agent-disburser.  M^Creadies  v.  Douglas,  1882, 
10  R.  108  ;  20  S.  L.  R.  73. 

101.  Claim— Voucher  Granted  after  Insol- 
vency to  Coigunct  and  Confident  Person 
—Stat.  1621,  c.  18,  and  1696,  c.  5— Fraud- 
Reduction. — A  father  who  had  lent  a  sum  of 
money  to  his  son,  obtained  from  him  some 
years  later  after  his  insolvency,  but  more  than 
sixty  days  before  bankruptcy,  an  I.O.U.  which 
was  antedated  to  correspond  with  the  date  of 


the  loan.  Held  that  it  was  not  reducible  under 
the  statute  1621  or  1696,  or  on  the  ground  of 
fraud.  Williamson  v.  AUan,  1882,  9  R.  859; 
)9S.  L.  R621. 

102.  Commissioners  —  Deliverance — Ob- 
jection—Ultra vires  —  Bankruptcy  Act^ 
1856,  sec.  169. — ^eM  competent  for  a  creditor 
to  object  to  a  deliverance  of  the  Commissioners 
on  the  ground  of  idtra  vires,  although  he  had 
not  appealed  within  fourteen  days  of  its  date, 
as  provided  by  sec.  169  of  the  Act.  Lindsay 
V.  Hendrie,  1880,  7  R.  911 ;  17  S.  L.  R  651. 

103.  Commissioner— Purchase  of  Bank- 
rupt's Estate— Bankruptcy  Act,  1856,  sec 
120  —  Trust  —  Mandate.  —  ir<s/<2  that  the 
statutory  disability  of  Commissioners  to  pur> 
chase  estate  of  the  bankrupt  could  only  be 
pleaded  by  creditors.  Haddow  v.  Watson^  1884 
(O.  H.),  2  S.  L.  T.  376. 

104.  Commissioner— Purchase  of  Baaik- 
rupt's  Effects- Bankruptcy  Act,  1856,  see. 
120. — Question  ;  Whether  third  parties  (other 
than  creditors)  are  entitled  to  plead  the 
statutory  disability  of  commissioners  on  the 
sequestrated  estate  of  a  bankrupt  to  pur- 
chase estate  of  the  bankrupt.  Wishart  v. 
Howatson,  1897  (O.  H.),  5  S.  L.  T.  84. 

105.  Commissioner— Befiisal  of  Commis- 
sioners to  consent  to  Meeting  being  called 
to  entertain  Composition  —  AppeaL — Held 
that  an  appeal  against  a  refusal  of  the  com- 
missioners to  consent  to  a  meeting  being  held 
to  consider  an  offer  of  composition  was  incom- 
petent, there  being  no  suggestion  that  the 
commissioners  had  abused  their  office  for  the 
purpose  of  oppressing  the  bankrupt.  Weldon 
V.  Ferrier,  1879,  7  R.  235 ;  17  S.  L.  R.  117. 

106.  Composition  Contract  —  Appeal — 
Resolution  Accepting  Composition  Offer — 
Bankruptcy  Act,  1856. — ^A  resolution  wiis 
passed  by  an  alleged  statutory  majority  of 
creditors  accepting  a  composition  offer  by  the 
bankrupt.  Held  that  an  appeal  against  this 
resolution  was  competent  under  sec.  169  of  the 
above  Act.  M' George  v.  M* Georges  Creditors^ 
1887,  14  R.  841 ;  24  S.  L.  R  606. 

107.  Composition  Contract  —  Collusive 
Agreement  for  Concurring  in  Bank- 
rupt's Discharge  —  Bankruptcy  (Scotland) 
Act,  1856,  sec.  150.— In  1891  A.  acquired 
by  ex  facie  absolute  conveyance  a  security 
over  heritable  property  belonging  to  B.  In 
1893    B.    was    sequestrated,    and    made    an 
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offer  of  composition,  which  was  accepted  hy 
aD  the  creditors  except  A.  Subseqaently 
A.  and  B.  came  to  an  a^preement  whereby 
the  valae  of  the  security  held  by  A.  under 
the  ex,  fade  absolute  conveyance  was  to  be 
taken  at  £400,  which  sum  was  to  be  paid 
A.  at  Whitsunday,  and  in  exchange  for  which 
he  was  to  reconvey  the  subjects  to  B.,  and  to 
discharge  all  his  claims  against  the  subjects 
or  against  B.  in  connection  with  the  property, 
or  otherwise,  except  what  was  embodied  in 
his  claim  in  the  sequestration,  and  B.  was  to 
withdraw  all  objections  to  A.'s  claim.  A. 
therefore  withdrew  his  objection  to  the  com- 
position arrangement,  and  B.  was  discharged 
and  reinvested  in  his  estate.  Held  that  the 
agreement  was  not  a  collusive  agreement  for 
obtaining  the  bankrupt's  discharge,  and  was 
not  struck  at  by  sec.  150  of  the  1856  Act. 
Bmnd  v.  GUion,  1894  (O.  fl.),  2  S.  L.  T.  406. 

106.  CoinpoBition  Ck>ntract  —  CoUusive 
Pmyment— Bepayment  by  Grediton— Fund 
of  Divinon—Bights  of  other  Creditors — 
Hovatio. — A  bankrupt  in  1816  arranged  a 
oompoflition  with  his  creditors  which  was 
ai^roved  by  the  Court,  an  interlocutor  being 
pronounced  declaring  the  sequestration  at  an 
end.  Seven  years  afterwards  the  bankrupt 
ruaed  an  action,  averring  that  certain  of  his 
creditors  had  entered  into  a  collusive  agree- 
msnt  with  him  for  payment  to  them  of  a  divi- 
dend in  excess  of  the  composition  approved, 
and  concluding  that  the  forfeiture  provided 
by  the  Bankruptcy  Act,  54  Geo.  III.  c.  137, 
should  be  found  to  have  been  incurred  by 
them.  The  pursuer  was  successful,  and  these 
creditors  were  ordered  to  consign  the  sums 
paid  to  them  as  dividends  in  bank  to  be  paid 
to  the  persons  who  might  be  found  to  have 
right  thereto.  Hvld  that  this  fund  belonged 
to  the  executor  of  the  bankrupt.  Where  in 
a  sequestration  the  composition  arranged  has 
been  paid,  those  who  have  been  creditors  are 
then  no  longer  creditors.  VaUntine  v.  Juwier, 
1895  (O.  BL),  2  S.  L.  T.  604. 

109.  OompoBition  Contract— CoBBtniction 
— Aaagnation  of  Life  Policy— Valued  and 
IMncted— Whether  Policy  taken  over.— 
A.  gave  B.  an  ex  facie  absolute  assignation  of 
a  policy  of  life  insurance  in  security  of  a  debt. 
A.  beosme  insolvent,  and  entered  into  an 
anangement  with  his  creditors  to  pay  10s.  in 
the  £.  B.  valued  the  policy  which  he  held 
in  security  at  £30,  and  ranked  for  and  re- 
eeived  the  dividend  of  lOs.  for  the  balance  of 
is  debt.  He  granted  a  receipt  for  this  bal- 
adding,  '*  the  question  of  the  life  policy 


being  still  to  settle.''  A.  claimed  that  he 
was  entitled  to  a  retrocession  of  the  life  policy 
on  payment  of  £30.  Held  that  the  intention 
of  the  parties  had  been  to  act  on  the  same 
footing  as  if  there  had  been  a  ranking  in  the 
sequestration,  and  that  the  policy  of  insur- 
ance had  become  B.'s  property.  Oraig  v. 
SomerviUe,  1894,  2  S.  L.  T.  139. 

110.  Composition  Contract— Effect  of— 
Notour  Bankruptcy. — "  If  a  bankrupt  fail  to 
pay  a  composition  under  an  extra-judidal 
contract,  the  original  debt  revives."  [Hoiae- 
faU,  1826,  6  8.  p.  36 ;  but  see  Graham,  1  S. 
162.]  So  insolvency  (and  therefore  notour 
bankruptcy)  does  not  cease  by  reason  that 
the  debtor  has  made  an  arnuigement  with 
his  creditors  for  payment  of  their  claims  by 
instalments  over  an  extended  period  of  time. 
Where  a  person  admittedly  notour  bankrupt 
had  made  an  alienation  of  his  property,  which 
was  struck  at  by  the  Act  1696,  c.  5,  had  then 
made  an  arrangement  with  his  creditors  that 
they  should  take  payment  of  their  claims  by 
instalments,  but  had  paid  only  2^  out  of 
6  instalments,  whereupon  his  estates  were 
sequestrated — it  was  held  that  the  trustee 
in  bankruptcy  had  a  good  title  to  reduce  the 
alienation.  NeiPs  Trustee  v.  BritUh  Linen 
Cay.,  1898,  36  S.  L.  R  139 ;  6  S.  L,  T.  227. 

111.  Composition  Contract  —  Banking- 
Valuation  and  Deduction  of  Securities.- 
It  is  an  implied  condition  of  a  composition 
contract  that  secured  creditors  must  value 
and  deduct  their  securities  and  claim  only 
upon  the  balance  of  their  debt.  Miicbride  v. 
Stevenwn,  1884,  11  R.  702 ;  21  S.  L.  R.  486. 

112.  Composition  Contract  —  Bight  to 
Besile  before  approval  by  Lord  Ordinary 
or  Sheriff— Bankruptcy  Act,  1856,  sees. 
138^  141. — Parties  to  a  composition  con- 
tract which  has  not  been  approved  by  the 
I^rd  Ordinary  or  Sheriff  are  not  entitled  to 
resile  except  on  cause  shown.  Lee  v.  Steven- 
son's Trustee,  1883,  11  R.  26. 

113.  Composition  Contract  —  Secured 
Creditor  —  Failure  to  Claim  —  Security 
subsequently  failing  to  meet  Debt- 
Subsequent  Claim— Bankruptcy  Act,  1856, 
sec.  140.  —  A  bankrupt  offered  his  creditors 
a  composition  of  6s.  in  the  £,  which  was 
entertained  and  approved,  and  the  bankrupt 
was  in  terms  of  the  140th  section  of  the 
Bankruptcy  Act,  1866,  discharged  of  his  debts 
and  reinvested  in  his  estates.  A  heritable 
creditor  made  no  claim  in  the  sequestration, 
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believing  that  his  security  was  sufficient,  but 
on  selling  the  security  subjects  some  years 
afterwards  he  failed  to  obtain  the  amount 
contained  in  the  bond.  He  then  brought 
an  action  against  the  debtor  claiming  at  the 
rate  of  5s.  in  the  £  upon  the  balance.  Held 
that  his  claim  was  well  founded.  Bryson  v. 
Laiorie,  1895  (0.  H.),  2  S.  L.  T.  535. 

114.  RramiTiation— Bankmpt— "  Lawftd 
Cause"  —  Want  of  Funds  —  Bankruptcy 
Act,  1856,  sec.  87. — The  public  examination 
of  a  bankrupt  was  appointed  to  take  place 
in  Thurso.  The  bankrupt  failed  to  appear. 
The  trustee  explained  that  he  was  living  in 
Edinburgh  and  had  no  funds.  The  Sheriff 
holding  this  to  be  '*  lawful  cause  "  preventing 
the  bankrupt's  attendance,  ordered  his  de- 
position to  be  taken  on  commission.  A 
creditor  appealed.  Appeal  dismissed,  Sinclair 
V.  Bremner's  Trustee,  1897  (O.  H.),  5  S.  L.  T.  136. 

115.  Examination  —  Bankrupt  — •  Com- 
petent Questions— Bankruptcy  Act^  1866, 
sec.  91. — The  proper  object  of  the  bankrupt's 
examination  is  to  ascertain  what  the  estate 
consists  of,  where  it  is,  and  what  he  has  done 
with  it  ;  and  questions  by  one  creditor  as 
to  the  validity  of  another  creditor's  claim 
are  incompetent.  Deluoitte  <£.•  Coy.  v.  Baillie's 
TrusUe,  1877,  5  R.  143;  15  S.  L.  R.  78. 

116.  Examination  —  Bankrupt  —  Bank- 
ruptcy (Scotland)  Act,  1856,  sec.  91.— At 
the  public  examination  of  a  bankrupt  by  the 
trustee  in  bankruptcy  the  bankrupt  may  be 
asked  any  competent  question  at  the  instance 
of  the  agent  of  any  of  the  creditors  after  the 
trustee  has  concluded  his  examination.  Burr 
V.  Tosk  {MaHin  d:  Dunlop's  Trustee),  1879,  16 
S.  L.  R.  329. 

117.  Examination— Bankrupt  Partner  of 
Firm— Question  which  might  Incriminate 
Bankrupt's  Partner.  —  The  Sheriff,  on  the 
trustee's  application,  fixed  a  day  for  the 
public  examination  of  one  of  the  partners 
of  a  bankrupt  firm.  I/eld  that  the  Sheriff 
was  right  in  refusing  a  motion  by  another 
partner  to  have  the  examination  postponed, 
or  taken  in  private,  on  the  ground  that  the 
mover  might  by  the  answer  be  prejudiced  in 
his  approaching  trial  on  charges  connected 
with  the  firm's  transactions.  Upright  v,  Guildy 
1878,  6  R.  289  ;  16  S.  L.  R.  203. 

118.  Examination— Debtor  to  Estate- 
Bankruptcy  (Scotland)  Act,  1856,  sees.  90, 
91.  —  A   trader,   who    subsequently  became 


bankrupt,  consigned  goods  for  sale  to  an 
agent.  In  the  statutory  examination  the 
agent  was  asked  what  he  did  with  the  good& 
Bought  them  himself,  he  said.  Held  com- 
petent to  ask  him  what  he  did  with  them 
afterwards.  Brash  v.  AmoWs  Trustee,  1888, 
15  R.  583 ;  25  S.  L.  It.  391. 

119.  Examination  —  Witness  examined 
before  Sheriff  by  order  of  English  Court 
—Appeal  to  the  Lord  Ordinary  on  the 
Bills  —  Oompetency  —  Bankruptcy  Act^ 
1883,  sec.  118.— An  English  Court  ordered 
the  bankrupt's  wife  to  be  examined  in  Scot- 
land, and  requested  the  aid  of  the  Sheriff  of 
the  Lothian.  She  appeared  before  the  Sheriff^ 
and  the  Sheriff  having  repelled  her  objection 
to  certain  questions  put  to  her,  she  appealed 
to  the  Lord  Ordinary  on  the  Bills.  Held  that 
the  appeal  was  competent.  Stedej  1894 
(O.  H.),  1  S.  L.  T.  697. 

120.  Foreign  — Sequestration— Title  of 
Foreign  Trustee. — Paton,  a  domiciled  Scot, 
went  to  France,  acquired  a  trading  domicile 
there,  became  bankrupt,  and  was  sequestrated 
according  to  the  rules  of  French  law.  He 
returned  to  Scotland  and  executed  and 
registered  (for  delivery)  two  days  before  his 
father's  death  a  discharge  of  his  claim  for 
legitim.  Held  (1)  that  the  foreign  trustee 
in  bankruptcy  had  a  good  title  to  reduce  the 
discharge ;  (2)  that  the  discharge,  having 
been  granted  in  fravdem  of  the  creditors^ 
must  be  reduced.  Obers  v.  Patou^s  TVs.,  1897^ 
24  R.  719 ;  34  S.  L.  R.  638;  4  S.  L.  T.  350. 

121.  Foreign— Sequestration— Award  of 
New  —  Subsisting  Knglish  Bankruptcy — 
Novum  debitum.  —  See  Brahy,  Petitioiier» 
1903  (O.  H.),  10  S.  L.  T.  779. 

122.  Foreign  — Sequestration  — BecaU — 
Bankrupt's  Effects  in  England— 23  &  24 
Vict.  c.  33,  sec.  2.— The  Court  reeaUed  the 
sequestration  of  a  Scotchman  who  had  in- 
curred large  debts  while  trading  in  England, 
where  were  the  greater  portion  of  his  assets ; 
being  of  opinion  that  bankruptcy  proceeding 
should  be  taken  in  England.  Cooper  v. 
Baillie,  1878,  5  R.  564;  15  S.  L.  R  312. 

123.  Foreign  — Trading  Domicile—Title 
of  Foreign  Trustee.  —  The  Courts  of  a 
debtor's  domicile  have  exclusive  jurisdiction 
to  distribute  his  moveable  estate ;  subject 
to  this,  that,  if  he  have  more  than  one  trad- 
ing domicile  sequestration  may  proceed  in 
either  of  these,  and  that  in  which  sequesti 
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tion  is  first  awarded  will  be  reoogiiised  as 
the  sole  authority  for  the  ingathering  and 
distribution  of  his  estate.  Phosphate  Sewage 
Goy,  V.  Latcton  <t  Sottas  Trustee^  1878,  5  R.  at 
p.  113a  Young  v.  Buckd,  1864,  2  M.  1077 
(recall  of  Scottish  award  made  subsequent 
to  Enghsh).  Goetze  v.  Aden^  1874,  2  R.  150; 
12  S.  L.  R.  121  (refusal  of  Scottish  sequestra- 
tion, standing  a  German  sequestration).  Ohers 
V.  Paimis  Tt$.,  1897,  24  R  719;  34  S.  L.  R 
538 ;  4  S.  L.  T.  350  (rights  of  foreign  trustee  to 
recover,  recognised).  Of.  Okell  v.  Foden,  1884, 
11  R.  906 ;  21  S.  L.  R.  620.  Gibswi  v.  Munro, 
1894,21  R.840;  31  S.L.R706;  2  S.  L.  T.  56 
(where  an  action  was  brought  by  an  English 
trustee  for  the  reduction  of  a  Scottish  award 
of  sequestration  later  in  date). 

124.  Foreign— Claim  —  English  Credit<»: 
— Suit  Ponding  in  England— Demand  fur 
Sist — Conrtfi  of  Similar  Anthority. — The 
estates  of  a  company  having  been  sequestrated 
in  Scotland,  an  English  creditor  asked  that 
the  Scotch  proceedings  should  be  sisted  to 
await  the  decision  of  the  Court  of  Chancery 
on  a  claim  in  England  for  the  same  debt. 
Held  that  there  was  ample  power  in  the 
Scotch  courts  to  administer  justice,  and  sist 
re/used.  Phtsphate  Sewage  Coy.  v.  Molleson, 
1874,  1  R.  840 ;  1 1  S.  L.  R  359 ;  1876,  1  App. 
Ca.  780  ;  3  R.  (H.  L.)  77 ;  14  S.  L.  R  1. 

1S5.  Illegal  Preference— Title  to  Bednce 
— Geesio  —  Trustee  and  Creditors.  —  A 
trustee  in  a  cessio  bonorum  has  no  title  to 
redooe  illegal  preferences.  Forbe^  Trustee  v. 
F<nhe*y  1903,  5  F.  465;  40  S.  L.  R.  369  ;  10 
Sl  L.  T-  676.  The  concurrence  of  creditors 
does  not  cure  the  defect.  They  have  them- 
selves no  title.  Ingli^  Trwiee  v.  Kellar,  1900 
(O.  BLX  8  S.  L.  T.  249. 

126.  Illegal  Preference— Title  to  Bednce 
— ^Deed  of  Arrangement.  —  A  person  who 
takes  over  a  sequestrated  estate  in  terms  of 
a  deed  of  arrangement  has  no  title  to  reduce 
prior  illegal  preferences.  Smith  db  Coy.  v. 
Smyth,  1889,  16  R  392 ;  26  S.  L.  R  301. 

127.  Illegal  Preference— Act  1696,  c.  5— 
Title  to  Bednce  — Creditor— Bankraptcy 
(Scotland)  Act^  1856  (19  &  20  Vict.  c.  79), 
see.  10. — Any  prior  creditor  has  a  title  to 
reduce  acts  of  a  bankrupt  in  violation  of  the 
Act  of  1696,  c.  5,  or  which  amount  to  an 
illegal  preference  at  common  law,  but  he  has 
no  title  to  recover  the  subject  of  the  aliena- 
tion, either  as  acting  for  himself  or  as  trustee 
for  other  creditors.     Cook  v.  Sinclair  ct*  Coy.^ 


1896,  23  R.  925 ;  33  S.  L.  R.  691 ;  4  S.  L.  T. 
70. 

128.  Illegal  Preference— Title  to  Bednce— 
Trustee  under  Voluntary  Trust— Creditor. 

— A  trustee  acting  under  a  voluntary  trust- 
deed  for  creditors  has  no  title  to  sue  an 
action  of  reduction  of  a  transaction  between 
the  insolvent  and  a  third  party,  on  the 
ground  that  it  amounted  to  an  illegal  pre- 
ference. A  prior  creditor,  on  the  other  hand, 
has  a  title  to  sue  such  an  action ;  only  it  is 
not  competent  for  such  an  one  to  conclude 
for  pa3rment  either  to  himself  or  to  a  trustee 
for  creditors.  M^Laren^s  Trustee  v.  National 
Bank  of  Scotland,  1897,  24  R  920  ;  34  S.  L.  R 
692 ;  5  S.  L.  T.  40.  Fleming's  Trs.  v.  M'Hardy, 
1892,  19  R  542  ;  29  S.  L.  R  483. 

129.  Illegal  Preference— Act  1696,  c.  6— 
Title  to  Reduce— Prior  Creditor— Seques- 
tration-Bankruptcy Act,  1856,  sees.  10, 11. 
— Sequestration  under  the  Bankruptcy  Acts 
does  not  deprive  a  prior  creditor  of  his  title 
to  reduce  illegal  preferences  granted  to  his 
prejudice.  Brown  d:  Goy.  v.  M^Callum,  1890, 
18  R  311  ;  28  S.  L.  R.  538. 

130.  niegalPreference—Beduction— Title 
to  Bednce— Trustee  in  Sequestration.— A 
trustee  appointed  to  a  bankrupt  estate  under 
the  Bankruptcy  Act,  1856,  has  a  title  to  reduce 
illegal  preferences.  He  need  not  aver  that 
he  represents  prior  creditors.  NeiWs  Trs,  v. 
British  Linen  Coy.,  1898,  36  S.  L.  R.  139; 
6  S.  L.  T.  227.  HilVs  Trustee  v.  Hill,  1901 
(O.  H.),  8  S.  L.  T.  467. 

131.  Illegal  Preference— Act  1621,  c.  IB- 
Conjunct  and  Confident— Brother-in-Law— 
Presumption- Sale — Onus. — Creditors  of  S. 
having  arrested  certain  moveable  property 
belonging  to  him  in  the  hands  of  a  carrier 
and  raised  a  process  of  multiplepoinding  to 
determine  the  right  to  it,  the  property  was 
claimed  by  his  brother-in-law,  on  the  ground 
that  he  had  purchased  and  paid  for  it  and 
taken  delivery  of  it  and  that  the  carrier  held 
it  for  him.  At  the  time  of  the  alleged  sale 
S.  was  insolvent.  Held  that  the  onus  lay  on 
the  brother-in-law,  as  being  conjunct  and 
confident  with  S.,  to  show  that  the  alleged 
sale  was  a  bond  fide  transaction,  and  that  on 
the  facts  proved  that  onus  had  not  been 
discharged.  N.  B.  Rly.  Coy.  v.  JF/tite  and 
(Jthers,  1882,  20  S.  L.  R  129. 

132.  Illegal  Preference— Act  1621,  c  18— 
Coigunct  and  Confident  Party— Husband 
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and  Wife— Gift  in  Fonn  of  PFoyision.— A 

husband  having  gifted  his  estate  to  his  wife 
under  cloak  of  making  an  adequate  provision 
for  her,  and  with  the  result  of  rendering  him- 
self insolvent, — held,  that  the  deed  of  gift  was 
reducible  at  the  instance  of  the  trustee  in  the 
husband's  sequestration.  Robertson's  Trustee  v. 
Rob'-rtsoii,  1901,  3  F.  359 ;  38  S.  L.  R.  279  ;  8 
S.  L.  T.  386. 

133.  niegal  Preference— Act  1621,  c.  Id- 
Conjunct  and  Confident  Person— Husband 
and  Wife. — Held  that  a  sale  of  his  business, 
for  an  inadequate  price,  by  a  husband  in 
straitened  circumstances  to  his  wife  was 
struck  at  by  the  Act  1621,  c.  18.  Tennant 
V.  Miller,  1897,  4  S.  L.  T.  318. 

134.  Illegal  Preference— Act  1621,  c.  18— 
Conjunct  and  Confident  Party— Husband 
and  Wife— Antenuptial  Marriage-Contract 
—Insolvent  Bridegroom.  —  Three  months 
before  sequestration  a  debtor  married,  having 
first  entered  into  an  antenuptial  marriage- 
contract,  which  had  the  result  of  rendering 
him  insolvent.  His  idea  was  to  defraud  his 
creditors,  but  it  was  not  proved  that  the  lady 
was  a  party  to  the  fraud.  Action  by  the 
husband's  trustee  in  bankruptcy,  for  reduction 
of  the  contract,  dismissed.  Opinion  reserved  as 
to  what  would  have  been  the  effect  had  it 
been  shown  that  the  provision  was  exorbitant, 
and  had  a  case  of  partial  reduction  been 
made.  M'Lay  v.  M'Queen,  1899,  1  F.  804 ;  36 
S.  L.  R  568;  6  S.  L.  T.  391.  See  iratson  v. 
Grant's  Trs.,  1874,  1  R  882;  11  S.  L.  R 
510. 

135.  Illegal  Preference— Act  1621,  c.  18— 
Conjunct  and  Confident— Parent  and  Child. 
— A  tenant  of  two  subjects  held  on  long  leases 
assigned  them,  by  assignations  bearing  to 
be  gratuitous,  to  his  son  and  daughters. 
Eighteen  months  afterwards  he  died  insol- 
vent, and  his  estates  were  sequestrated.  In 
an  action  of  reduction  at  the  instance  of  the 
trustee  in  his  sequestration,  who  represented 
creditors  prior  to  the  date  of  the  assignations, 
— held,  after  a  proof,  (1)  that  the  assignation 
in  the  son's  favour  was  inept  as  being  unde- 
livered ;  (2)  that  on  the  evidence  the  assigna- 
tion to  the  daughters  was  proved  to  have 
been  delivered,  and  that  the  presumption  of 
insolvency  at  the  date  of  the  assignation, 
arising  from  the  insolvency  at  the  date  of 
challenge,  had  been  overcome;  and  (3)  that 
the  daughters  had  given  value  for  the  assig- 
nation in  the  shape  of  money  contributed  by 
them  from  their  own  earnings  while  living  in 


family  with  their  father.    Hodge  v.  Morrison*^ 
1883,  21  S.  L.  R  40. 

136.  Illegal  Preference— Act  1621,  c  18. 
— CoAjunct  and  Confident  Party— Pajnent 
and  Child. — Repetition  ordained  of  payments 
made  by  a  father  to  his  daughter,  who  had 
been  in  his  service,  the  father  being  at  the 
time  he  made  the  payments  on  the  eve  of 
sequestration.  Jone^  Trustee  v.  Jones,  1888, 
15  R  328 ;  25  S.  L.  R  245. 


137.  Illegal  Preference— Act  1621,  c. 
CoAjunct  and  Confident  Person— Parent  and 
Child. — A  daughter  failed  to  prove  that  she 
had  received  from  her  insolvent  father  a 
conveyance  of  his  property  in  satisfaction  for 
a  claim  by  her  against  him  for  her  services  as 
his  housekeeper  during  the  preceding  fifteen 
years.  Dawson  v,  Thorbum,  1888,  15  R  891; 
25  S.  L.  R.  637. 

138.  Illegal  Preference— Act  1621,  c  18 — 
Conjunct  and  Confident  Person— Parent 
and  Child — Lease. — A  lease  of  a  shop  to  a 
son,  granted  by  a  father  while  insolvent,  and 
within  three  months  of  his  sequestration,  for 
an  inadequate  rent,  reduced  under  Act  1621, 
c.  18.  Ghrrie*s  Trustee  v.  Gorrie,  1890,  17  R. 
1051 ;  27  S.  L.  R  834. 


139.  Illegal  Preference— Act  1696,  c. 
Sixty  Days  before  Notour  Bankruptcy — 
Computation  of  Time. — ^A  firm  of  merchants 
sent  on  the  20th  April  delivery  orders  for 
goods  to  a  creditor  for  the  purpose  of  giving 
him  security  for  certain  acceptances  of  theirs 
which  he  held.  On  the  19th  June  thereafter 
they  were  made  notour  bankrupt.  Held  that 
the  transaction  was  not  struck  at  bv  the  Act 
1696,  c.  5.  Observations  as  to  the  rule  to  be 
adopted  in  calculating  the  time  in  retrospec- 
tive bankruptcy.  Greig  v.  Andtfrson  (O.  H.), 
1883,  20  S.  L.  R  421. 


liO.  Illegal  Preference— Act  1696,  c 
Cash  Payment. — *' Payments  in  cash  made 
by  a  debtor  while  he  is  still  in  the  adminis- 
tration of  his  estate,  in  discharge  of  debts 
justly  due,  are  not  challengeable  on  the 
ground  that  the  debtor  was,  or  knew  that 
he  was,  insolvent,  and  that  the  creditor  also 
knew  or  had  reason  to  know  the  fact."  (Per 
Ld.  Kyllachy.)  In  this  case  a  father  had 
paid  debts  due  to  his  daughters  after  he  knew 
that  he  was  insolvent.  Pringle^s  Tnitiee  v. 
JVright^  1903,  5  F.  622 ;  40  S.  L.  R.  396  ;  10 
S.  L.  T.  716. 
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14L  Illegal  Preference— Act  1696,  c.  5 
— CSaoh  Payment— Notour  Bankrapt  — 
Oessio— Voluntary  Tmst.— A  notour  bank- 
rupt who  was  defender  in  an  action  of  cessio 
in  which  an  order  had  been  pronounced  or- 
daining him  to  lodge  a  state  of  affairs,  executed 
a  Toluntary  trust-deed  for  his  creditors.  He 
thereafter  sold  a  portion  of  his  goods  and 
paid  a  creditor,  who  was  aware  of  the  facts,  a 
sum  of  ;£100.  Held  that  the  trustee,  acting 
under  his  trust-deed,  was  entitled  to  repeti- 
tion of  the  £100.  Shau/s  Truttee  v.  Stevxiri  d: 
Bu9et,  1887,  15  R  32 ;  25  S.  L.  R.  38. 

142.  Illegal  Preference— Act  1696,  c.  5 
—  CSaali  Payment  —  Ordinary  Ck>nrse  of 
Bnainees  —  Payment  of  Promissory  Note 
befoire  Maturity. — A.  signed  a  promissory 
note  along  with,  and  for  the  accommodation 
of,  B.,  his  brother.  A  bank  discounted  it. 
Within  sixty  days  of  his  bankruptcy  B.  caused 
a  sale  of  part  of  his  effects  to  be  made,  and 
authorised  the  auctioneer  to  pay  to  the  bank 
the  amount  due  on  the  bill  which  was  not 
then  mature.  In  an  action  between  B.'s 
trustee  and  A.,  htld  that  the  transaction  con- 
stituted an  illegal  preference  in  the  sense  of 
the  Act  1696,  c.  5,  and  fell  to  be  reduced,  A. 
being  ordained  to  repay  to  the  trustee  the 
amount  paid  to  the  bank.  Craiy^s  Trustee 
T.  Oaiy,  1903  (O.  H.),  10  S.  L.  T.  556. 

14S.  Illegal  Preference— Act  1696,  c.  5— 
Gash  Payment— Payment  by  Insolvent  to 
Mairiace-Gontract  Trustees.— *' It  is  not 
sufficient  to  characterise  a  transaction  as  a 
cash  pajrment  that  money  or  cash  has  been 
paid  to  one  who  is  a  creditor,  unless  he  be 
a  creditor  entitled  at  that  time  to  demand 
payment,  or  who  may  be  supposed  bond  fide  to 
reoeiTe  it  in  extinction  of  his  debt  as  in  the 
ordinary  course  of  dealing"  (Bell,  Com.  ii. 
201).  Principle  applied,  Angus*  Trustee  v. 
Angus,  1901,  4  F.  181  ;  39  S.  L.  R  119;  9 
S.  L.  T.  166. 


144.  Illegal  Preference— Act  1696,  c. 
Cash  Payment  by  Insolvent  Debtor.— 
Circumstances  in  which  held  that  a  cash  pay- 
ment by  an  insolvent  debtor  to  a  creditor  was 
not  fraudulent  and  that  the  payment  was 
effectual.  Thomas  t.  Th(nnson,  1865,  3  M.  358 ; 
37  Sa  J.  lee/olloired.  dmUs'  Trustee  and  Dae 
T.  Webster,  1886,  13  R.  1112;  23  S.  L.  R.  810. 

145.  Illegal  Preference— Act  1696,  c.  5— 
Ossih  Payment  —  Bills  indorsed  within 
Sixty  Bays  of  Bankruptcy— "Ordinary 
Oonxse  of  Bnsiness." — Held  that  payments  of 


debts  by  the  indorsation  of  bills  within  sixty 
days  of  bankruptcy  were  not  "  transactions 
in  the  ordinary  course  of  business,"  and  were 
reducible.  Horsbrugh  v.  Ramsay  d;  Coy.,  1885, 
12  R.  1 171 ;  22  S.  L.  R.  779.  Nieol  v.  M'lntyre, 
1882,  9  R.  1097  ;  19  S.  L.  R.  815. 


146.  Illegal  Preference— Act  1696,  c. 
Cash  Payment  —  Bills  indorsed  within 
Sixty  Days  of  Bankruptcy.- The  holder  of 
a  bill,  within  sixty  days  of  bankruptcy,  in- 
dorsed it  to  A.  A.  did  not  get  the  proceeds 
of  the  bill,  which  was  retired  and  another 
given  in  its  stead.  In  an  action  by  the 
trustee  in  the  bankrupt's  sequestration,  held 
that  he  was  entitled  to  have  the  indorsation 
reduced  and  to  delivery  of  the  second  bill, 
and  not  to  recover  from  A.  the  amount  of 
the  bill  which  he  (A.)  had  never  had.  Scott 
de  Coy.'s  Trustee  v.  Low  d-  Coy.,  1902,  4  F.  562 ; 
39  S.  L.  R.  330  ;  9  S.  L.  T.  190. 


147.  Illegal  Preference— Act  1696»  c. 
Cash  Payment— Cheques- Bank  Order.— A 

bankrupt  within  sixty  days  of  sequestration 
indorsed  two  cheques  to  a  creditor  in  payment 
of  an  outstanding  debt.  Held  that  these  in- 
dorsations were  neither  cash  payments  nor 
transactions  in  the  ordinary  course  of  busi- 
ness, and  were  reducible  under  the  Act  1696, 
c.  5.  But  a  bank  order  is  a  form  of  cash 
payment  and  payment  by  indorsing  a  bank 
order  is  not  reducible.  Carter  v.  Johnstone^ 
1886,  13  R.  698 ;  23  S.  L.  R.  458.  Anderson's 
Trustee  v.  SomerviUe  d:  Coy,  Ltd.,  1899,  36 
S.  L.  R.  833;  7  S.  L.  T.  75. 


148.  Illegal  Preference— Act  1696,  c. 
Cash  Payment. — A  merchant  within  sixty 
days  of  bankruptcy  delivered  to  a  creditor  a 
letter  addressed  to  the  agent  for  one  of  his 
customers  requesting  him  to  pay  a  sum  to 
the  creditor  out  of  the  price  in  his  hands  of 
certain  work  which  he  (the  merchant)  was 
doing  for  the  customer.  The  agent  had  no 
money  due  to  the  merchant  in  his  hands  at 
the  time,  but  on  it  subsequently  coming  into 
his  hands  he  paid  it  over  to  the  creditor  as 
requested.  Held  that  this  was  not  a  cash 
payment  by  the  merchant  to  the  creditor, 
but  constituted  an  illegal  preference  reducible 
under  the  Act  1696,  c.  5.  Miller  v.  Philip 
<0  Son  (0.  H.),  1883,  20  S.  L.  R.  862. 


149.  Illegal  Preference— Act  1696,  c. 
Bill  —  Delivery  ot,— Question :  Whether  an 
assignation  of  estate  in  exchange  for  an  out- 
standing bill  constituted  an  illegal  prefer- 
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ence  ?      Smith  it-  Coy.  v.  Hmyth,  1889,  16  R. 
392;  26  S.  L.R.  301. 

150.  niegal  Preference— Act  1696,  c.  5— 
Bill  retired  before  Maturity— FrancL— The 
drawer  of  an  accommodation  bill  which  had 
been  discounted  by  a  bank,  before  it  matured 
repaid  the  bank  and  received  the  bill.  When 
he  made  this  payment  the  drawer  was  insol- 
vent, and  he  was  made  bankrupt  within 
sixty  days.  In  an  action  for  reduction  of  the 
payment,  on  the  ground  that  the  bank  had 
obtained  an  illegal  preference^  held  that  the 
payment  was  neither  illegal  under  the  Act 
1696,  c.  5,  nor  fraudulent  at  conmion  law; 
the  Court  finding  (1)  that  it  was  a  piece  of 
ordinary  banking  business  to  receive  pajrment 
of  accommodation  bills  before  maturity;  (2) 
that  the  bank  had  no  reason  to  suspect 
the  drawer*s  solvency.  M^Lartn^s  Trustee  v. 
National  Bank  of  Scotland,  24  R.  920;  34 
S.  L.  R.  692 ;  6  S.  L.  T,  40. 


151.  Illegal  Preference— Act  1696,  c. 
Collecting  Money  for  his  Assignee- 
Shipowners  assigned  freight  against  advances. 
They  were  asked  by  the  assignees  to  collect 
the  freight  and  remit  it.  This  they  did 
within  sixty  days  of  bankruptcy.  Held  that 
the  remittances  were  not  illegal  preferences. 
Lindsay  v.  A  damson  <t  Ronaldson,  1880,  7  R. 
1036;  17S.  L.  R.  707. 

152.  niegal  Preference— Act  1696,  c.  5— 
Delivery  of  Property. — A  bankrupt  handed 
over  part  of  his  property  to  a  third  party — 
the  third  party  undertaking  to  pay  part  of 
the  debt  due  by  the  bankrupt.  Held  that 
this  was  an  illegal  preference.  Tait  v.  Mowat 
d-  Dwmet,  1893,  1  S.  L.  T.  75. 


153.  Illegal  Preference— Act  1696,  c. 
Personal  Obligation— Implement  of;  within 
Sixty  Days  of  Bankmptcy. — Trustees  let 
to  a  beneficiary  under  the  trust  a  pawnshop 
and  the  stock  of  pledges  and  business  as  a 
going  concern.  One  of  his  obligations  was  to 
maintain  the  stock  at  its  prime  value,  and  on 
his  failure  so  to  do,  the  trustees  were  entitled 
to  demand  that  he  cede  possession  to  them  on 
fourteen  days'  notice.  Held  that  this  obliga- 
tion was  personal,  and  that  a  deed  of  cession 
executed  by  the  pawnbroker  in  favour  of  the 
trustees  within  sixty  days  of  his  bankruptcy 
constitutes  an  illegal  preference.  Paternon^s 
Trustee  v.  Puterson's  Trs.,  1891,  19  R.  91 ;  29 
S.  L.  R.  87. 

154.  Illegal  Preference— Act  1696,  c.  5— 
Receipt— Ante-dated.— Within  sixty  days  of 


bankruptcy  a  farmer  who  had  received  an 
unsecured  advance  of  £200  from  a  linn  ol 
auctioneers  employed  them  to  carry  throngb 
his  displenishing  sale,  and  at  the  same  time 
gave  them  an  ante-dated  receipt  for  the  £200 
as  being  a  payment  '^  towards  my  displenish- 
ing sale."  tleld  that  the  transaction  was 
struck  at  by  the  Act  1676,  c.  5,  and  that  the 
auctioneers  were  not  entitled  to  retain  £200 
out  of  the  sum  realised  at  the  sale.  Craig's 
Trustee  v.  Maaionald,  Eraser  d-  Coy,,  1902,  4  F. 
1132 ;  39  S.  L.  R.  773 ;  10  S.  L.  T.  201. 


155.  Illegal  Preference— Act  1696,  c. 
Sale — Return  of  Goods. — ^The  bond  fids  return 
of  goods  purchased  but,  on  delivery,  found  to 
be  unsuitable,  held  not  to  constitute  an  illegal 
preference  to  the  seller  when  made  within 
sixty  days  of  the  bankruptcy  of  the  buyer. 
London  Bros,  v.  Reid  db  Lauder's  Trustee,  1877, 
5  R.  293  ;  15  S.  L.  R  187. 


156.  Illegal  Preference— Act  1696|  c 
Satisfaction  of  Prior  Debt— General  Obli- 
gation to  Deliver  Grain  — Chrain  neither 
Identified  nor  Acquired  by  Bankmptw — 

Within  sixty  days  of  their  bankruptcy  a  firm 
of  merchants  received  £500  from  the  father- 
in-law  of  one  of  the  partners,  and  granted 
therefor  a  receipt  promising  within  a  month 
to  give  him  '' delivery- orders  on  stores  in 
Glasgow  for  wheat,  oats,  beans,  or  Indian 
corn,  to  the  full  value."  Delivery  orders  to 
the  value  of  £238  were  thereafter,  before  the 
sequestration,  handed  to  the  father-in-law. 
Held  that  these  deliveries  of  grain  were  re- 
ducible under  the  Act  1696,  c.  5,  as  bein^^  in 
satisfaction  of  a  prior  debt.  Gourlay  v.  Hodge, 
1875,  2  R.  738  ;  12  S.  L.  R.  481. 


157.  Illegal  Preference— Act  1696^  c. 
Satisfaction  of  prior  Debt— Past  Considera- 
tion.— Conveyances  of  property  made  in  ful- 
filment of  a  promise  to  give  security  for  a 
past  loan, — Reduced  as  struck  at  by  the  Act 
1696,  c.  6.  HiWs  Trustee  v.  Macgregor,  1901 
(0.  H.),  8  S.  L.  T.  484. 


158.  Illegal  Preference— Act  1696,  c. 
Shares— Latent  Transfer  of— Bankruptcy 
(Scotland)  Act,  1856,  sec.  6.— A  trader  exe- 
cuted and  delivered  in  security  for  certain 
advances  a  transfer  of  shares  belonging  te 
him,  but  remained  himself  the  registered 
owner  and  in  receipt  of  the  dividends  till  he 
was  on  the  eve  of  sequestration,  when  the 
creditor  had  the  transfers  registered.  In 
order  to  this  being  done  the  bankrupt  did 
and  could  do  nothing.     The  trustee  in  the 
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sequestratioQ  challenged  the  transfers  as 
illegal  preferences  under  the  Act  1696,  c.  5, 
and  maintained  that  the  date  of  registration 
must,  under  the  Bankruptcy  Act,  1856,  section 
6,  be  taken  as  the  date  of  the  transaction. 
Held  that  the  transfers  were  not  illegal  pre- 
ferences, and  that  the  date  of  registration 
was  not  to  be  taken  as  the  date  of  the 
aecurity.  Guild  v.  Young  (0.  H.),  1884,  22 
S.  li.  R.  520. 

150.  Illegal  Preference— Act  1696,  c.  5— 
Seemity  —  Obligation  to  Grant. —Within 
six  days  of  notour  bankruptcy  a  debtor 
assigned  a  policy  of  insurance  in  security  of 
his  debt  as,  in  terms  of  his  bargain  with  the 
creditor,  he  was  bound  to  do.  Held  that  the 
assignation  constituted  an  illegal  preference. 
Oourlay  v.  Mackie,  1887,  14  R.  403 ;  24  S.  L.  R. 
295. 

160.  Illegal  Preference— Act  1696,  c.  5— 
Security— NoTiun  debitnm.— Within  sixty 
days  of  bankruptcy  A.  B.  assigned  rights  in 
a  trust-estate  to  C.  D.  and  E.  in  security  of 
money  which  they  presently  advanced,  but 
part  in  security  of  sums  which  one  of  them 
had  previously  advanced  and,  at  the  time  of 
the  transaction,  agreed  not  to  call  up.  Held 
that  the  whole  consideration  constituted  a 
novum  ddntum,  and  that  the  assignation  was 
good.  Brovnie*s  Trt.  v.  Browne,  1902  (O.  H.), 
lOaii-T.  97. 

161.  Illegal  Preference  —  Act  1696,  c.  5 
—Seemity  Qranted  by  Insolvent.— In  an 
action  for  the  reduction  of  a  security  granted 
by  a  debtor  when  insolvent  in  favour  of  one 
of  his  creditors,  the  L.  O.  held  that  the  pur- 
suer had  failed  to  prove  that  the  security  had 
been  granted  by  the  debtor  ''intentionally 
and  in  contemplation  of  his  failure"  (Bell, 
Com.  ii.  226),  and  assoilzied  the  defenders  in 
whose  favour  the  security  had  been  given. 
L»*gaHg  TrutUe  v.  Logan  d;  Son,  Ltd.,  1903 
(O.  H.),  1 1  &  L.  T.  32. 

162.  Illegal  Preference— Act  1696,  c.  5. 
— Secnrity  for  Present  Advance.— A  bank 
advanced  money  against  a  bill  of  lading  which 
was  not  indorsed  in  their  favour  or  delivered 
till  the  day  after  the  advance  had  been  made. 
Hdd  that  the  security  had  been  granted  for  a 
present  advance,  and  not  for  a  prior  debt ; 
and  that  the  transaction  did  not  constitute 
an  illegal  preference.  Cowdenbeath  Coal  Coy. 
V.  rjlydetdaU  Bank,  1895, 22  R.  682  ;  32  S.  L.  R. 
549;  as.  L.T.  41. 


163.  Illegal  Preference— Act  1696,  c.  5. 
Security  for  Advance. — Granting  security 
to  a  person  who  advances  money  in  order  to 
enable  a  debtor  to  pay  his  debts,  held  not  to 
be  an  illegal  preference  where  the  debtor  was 
sequestrated  within  sixty  days  of  granting 
the  security.  M^DougalJs  Trustee  v.  Gibbon, 
1889,  16  R.  740 ;  26  S.  L.  R.  554. 

164.  Illegal  Preference— Act  1696,  c.  5 
—Secnrity  for  Advance  —  Delivery  of 
Secnrity.  —  Delivery  within  sixty  days  of 
bankruptcy,  of  goods  on  the  security  of  which 
the  bankrupt  had  obtained  an  advance  (al- 
though he  retained  possession)  held  an  illegal 
preference.  Bhind^s  Trustee  v.  Robertson  db 
Baxter,  1891,  18  R.  623;  28  S.  L.  R.  449. 


165.  Illegal  Preference— Act  1696»  c. 
Security  for  Advances- Frand.— A  builder 
obtained  an  advance  of  £400  from  a  capitalist 
for  the  purpose  of  completing  buildings  on  a 
piece  of  ground,  and  granted  a  bond  and  dis- 
position in  security  of  the  ground  for  £900. 
He  was  at  the  time  insolvent,  and  shortly 
after  was  sequestrated.  Action  by  other 
creditors  to  have  the  bond  and  disposition  in 
security  reduced,  save  to  the  extent  of  £400, 
dismissed  as  irrelevant.  M^Innes  and  Others  v. 
M'Calhim,  1901  (O.  H.),  9  S.  L.  T.  215. 

166.  Illegal  Preference  —  Secnrity  for 
Advance — Composition-  Contract— Pactnm 
illicitnm. — Having  obtained  the  consent  of 
his  creditors  to  a  composition-contract,  a 
debtor  assigned  valuable  rights  to  one  creditor 
in  return  for  money  with  which  to  pay  the 
composition.  Held  that  the  transaction  was 
not  pactum  illidtum.  Key  v.  Rafferty,  1899, 
2  F.  302  ;  37  S.  L.  R.  221 ;  7  S.  L.  T.  264. 


167.  Illegal  Preference— Act  1696,  c. 
Secnrity— Gk>ods  held  by  Third  Party  to 
secnre  Delivery  of  Gk>ods  Purchased.— To 

secure  delivery  of  his  purchase  to  a  purchaser 
of  yam,  a  quantity  of  tow  was  under  agree- 
ment to  be  held  by  a  third  party  to  whom  was 
sent  the  delivery  order  which  the  purchaser 
had  obtained  from  the  seller  that  he  might 
intimate  it  to  the  stationmaster  in  whose 
station  the  tow  was.  Intimation  was  not 
made,  and  the  seller  took  possession  of  the 
tow.  The  seller  having  become  bankrupt 
within  sixty  days,  held  that  if  the  tow  had 
been  delivered  to  the  custodier,  that  would 
not  have  constituted  an  illegal  preference 
in  the  sense  of  the  Act  1696,  c.  5.  Stiven 
V.  iratson,  1874,  1  R.  412;  11  S.  L.  R.  223. 
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168.  Illegal  Preference— Act  16d6— Se- 
curity Snbstitated. — A  security  sulwtitated 
for  a  prior  secunty  and  on  consideration  that 
the  loan  should  be  continued  held  not  to  be 
struck  at  by  the  Act  of  1696.  Roy^s  Trustee  v. 
ColvUU  d:  DrysdaU,  1903,  5  F.  769  ;  40  S.  L.  R. 
530  ;  10  S.  L.  T.  761. 


169.  Illegal  Preference— Act  1696,  c. 
Secnrity— Realisation  of  Legal  Secnrity.- 
A  notour  bankrupt  granted  an  illegal  prefer- 
ence to  a  creditor,  in  the  shape  of  a  disposition 
in  security  of  heritable  subj  ects.  The  creditor 
allowed  the  bankrupt  to  sell  the  subjects  free 
of  the  bond,  on  condition  that  the  price  should 
be  handed  over  to  him  (the  creditor).  After 
the  sale,  and  after  the  price  had  been  paid 
to  the  creditor,  the  bankrupt's  estates  were 
sequestrated.  Held  that  the  trustee  in  bank- 
ruptcy was  entitled  to  repetition  of  the  price 
of  the  subjects  sold,  there  having  been  no  cash 
payment  but  realisation  of  a  security.  NeiVs 
Trustee  v.  Brituh  Linen  Cm/,,  1898,  36  S.  L.  R. 
139 ;  6  S.  L.  T.  227. 

170.  Illegal  Preference— Security  limited 
in  Amount— Absolute  Disposition  with 
Back-letter— Sale  of  Subjects- Bankmptcy 
of  Person  with  radical  ri^t.— A.  held  pro- 
perty belonging  to  B.,  on  ex  facie  absolute  title 
qualified  by  a  back-letter,  in  security  of  a  sum 
not  to  exceed  £700.  B.,  requiring  further 
money,  obtained  £200  through  the  interven- 
tion of  C,  who  was  his  law-agent  and  also 
A.'s,  in  this  way : — C.  drew  a  bill  which  B. 
accepted  and  discounted,  and  A.  guaranteed 
the  loan  to  G.  The  bill  having  been  dis- 
honoured by  B.,  0.  paid  it  and  debited  the 
amount  in  his  account  with  A.  A  sale  of  the 
heritable  property  was  then  carried  through, 
and  0.  received  pa3rment  of  the  price  in  the 
shape  of  a  cheque  for  £900  in  his  favour  and  a 
sum  in  cash.  The  cheque  he  indorsed  in  A.'s 
favour  in  payment  of  the  £700  and  £200, 
receiving  from  A.  the  £200  due  under  the  bill. 
B.  was  sequestrated  a  few  days  afterwards. 
Held  that  A.'s  security  was  valid  only  to  the 
extent  of  £700,  and  that,  the  balance  of  his 
claim  not  having  been  paid  in  cash,  the  £200 
must  be  handed  over  to  the  trustee  in  bank- 
ruptcy. Opinion  that,  had  A.  carried  through 
the  sale  hiiinself,  he  could  have  retained  the 
price  only  to  the  extent  of  £700.  Anderson^s 
Trustee  v.  Somerville  <b  Coy,  Ltd.,  1899;  36 
S.  L.  R.  833 ;  7  S.  L.  T.  75. 

171.  Illegal  Preference— Fraudulent  Sale 
within  Sixty  Days. — It  is  no  ground  of  re- 
duction of  a  contract  of  sale  a.s  against  the 


purchaser  that  the  seller  became  bankrupt 
within  sixty  days,  and  that  the  sale  was 
fraudulent  on  his  part.  ll^iUon^s  Trustee  v. 
Raebum,  1900,  38  S.  L.  R  288. 

172.  Illegal  Preference— Payment  after 
Sequestration— Payment  to  Holder  of  Bill 
—  Oo^usceptors  and  Quarantors  —  Excep- 
tions to  Ctaneral  Bule— Bankruptcy  Act, 
1866,  sec.  111. — Where,  after  sequestration, 
a  bankrupt  made  payment  to  the  holder  of  a 
bill  accepted  by  the  bankrupt  along  with  six 
co-acceptors  and  of  a  letter  of  guarantee 
granted  by  another  person,  and  the  trust-ee 
afterwards  demanded  repayment,  Jteld  that 
before  it  could  be  said  that  the  trustee's  offer 
to  return  the  documents  placed  the  holder 
in  the  same  situation  in  which  he  formerly 
stood  inquiry  was  necessary  into  the  solvency 
at  the  date  of  payment  and  of  the  offer  of 
the  oo-aoceptor  and  the  guarantor.  Pearson 
V.  Ferguson,  Davidson  dk  Coy^  1876,  3  R.  800; 
13  S.  L.  R  520. 

173.  Illegal  Preference— Consignation.— 

Within  sixty  days  of  his  bankruptcy  the 
defender  of  an  action  consigned  a  sum  to 
.iwait  the  decision.  The  pursuer  obtained 
decree.  Held  that  the  consigned  money  be- 
longed to  the  pursuer,  the  consignation  not 
forming  an  illegal  preference.  Stiven  v.  Rey- 
lioUis  ct'  Coy.,  1891,  18  R.422  ;  28  S.  L.  R.  271. 

174.  Illegal  Preference— Fraud.— A  mem- 
ber of  a  firm  of  solicitors  who  were  law-agents 
for  a  trust,  in  the  knowledge  that  he  was  in- 
solvent, granted  a  bond  and  disposition  in 
security  over  his  house  in  favour  of  the  trustees 
as  a  reinvestment  of  trust  funds  which  had 
been  uplifted  from  another  security  which  was 
accordingly  discharged.  Held  that  the  trans- 
actions were  not  open  to  reduction  at  the 
instance  of  the  law-agent's  trustee  in  bank- 
ruptcy, lienton  ct*  Gray's  Trtistee  v.  Dickison, 
1880,  7  R.  951  ;  17  8.  L.  R.  648. 

175.  Illegal  Preference  —  Lease  —  Steel- 
bow— Bankruptcy  Act,   1856,    sec.    110. — 

Gunn,  a  land  steward,  as  part  of  his  remunera- 
tion, occupied  a  home  farm,  under  an  agree- 
ment with  the  defenders  as  landlords,  which 
provided  ''  the  whole  of  the  stock,  crop,  and 
implements  on  the  farm  to  be  sold  by  auction 
before  the  date  of  entry,  except  three  horses 
and  the  implements  necessary  to  work  ninety- 
five  acres.  The  horses,  &c.,  to  be  valued  as  if 
Gunn  were  incoming  tenant  to  the  farm,  the 
arrangement  to  subsist  for  a  year,  with  four 
months'  notice,  in  which  case  a  valuation  to  be 
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made  at  the  termination  of  the  arrangement, 
and  the  difference  paid,  Gonn  to  give  the 
factor  at  each  term  of  Whitsunday  a  valuation 
to  satisfy  him  of  the  value  of  the  stock,  im- 
plementSy  &g.,  on  the  farm."  Gunn  died,  and 
the  defenders  entered  into  possession  of  the 
farm.  Gunn's  estates  were  sequestrated.  In 
a  question  with  the  trustee  in  bankruptcy, 
held  that  the  contract  terminated  on  the  death 
of  Gunn  ;  that  the  property  in  the  farm,  im- 
plements, horses,  and  crop  was  in.  the 
defenders  ;  that  they  were  entitled  to  take 
possession  of  them  with  the  farm  :  and  that 
the  defenders*  possession  was  not  struck  at 
by  the  Act  1696,  c.  5,  or  the  Bankruptcy  Act, 
1856,  sec.  110.  Torrance  v.  TrailVs  Trs.,  1897, 
24  K  837 ;  34  8.  L.  B.  573;  4  S.  L.  T.  364. 

176.  niegal  Preference— Frand  of  Credi- 
tor—Posaeeaion  of  Debtor's  Goods— Beten- 
tioiii — Compensation. — "  Compensation,  and 
retention,  and  balancing  accounts  in  bank- 
ruptcy are  all  equitable  pleas,  and  are  avail- 
able only  when  founded  on  equity.  .  .  . 
The  possession  necessary  to  found  retention 
most  be  lawful,  and  not  acquired  by  fraud,  or 
accident,  or  mistake."  A  firm  of  auctioneers 
were  creditors  of  S.,  a  farmer.  On  20th  May 
they  knew  that  he  was  insolvent.  They 
entered  upon  his  farm,  took  possession  of 
the  stocking,  and,  on  the  pretence  that  the 
stocking  was  their  own  property  under  an 
agreement  with  S.,  sold  it  and  set  off  the 
price  against  their  claim.  A  week  later  S. 
gninted  a  trust-deed  for  creditors.  The 
auctioneers  became  parties  to  it.  It  was 
discovered  that  the  farm  stock  was  never 
the  property  of  the  auctioneers.  Held  that 
the  trustee  under  the  deed  for  creditors  was 
entitled  to  an  aocoimting  for  the  price  realised 
for  the  stock.  Murray  v.  Macdonaldy  Fraser 
A  Cuy,,  1898  (O.  H.),  5  S.  L.  T.  296. 

177.  Illegal  Preference— Fraud— Annul- 
ling DiBcharge— Bankruptcy  Act,  1856^  sec. 
15L — Evidence  upon  which  the  Court  found 
that  a  sequestrated  bankrupt  had  bribed  a 
creditor  to  accept  a  composition,  and  annulled 
his  dischai^.  M'CuUoeh  v.  GiUony  1897,  34 
S.  li.  K  753. 

178.  Illegal  Preference  —  Beduction — 
Sxceptlon  to  Claims  for  Banking— Bank- 
ruptcy Act^  1856^  sec.  10.— By  sec.  10  of  the 
Bankruptcy  Act,  1856,  deeds  of  the  bankrupt 
which  are  voidable  at  common  law  or  by 
statute  may  be  set  aside,  inter  alia,  by  way  of 
exception.  Held  that  this  section  did  not 
entitle  a  trustee  on  a  sequestrated  estate  to 


set-off  against  a  claim  by  a  creditor  a  sum 
which  the  creditor  had  received  from  a  third 
party,  who  in  turn  had  acquired  it  by  an 
assignation  from  the  bankrupt  which  the 
trustee  was  in  titulo  to  reduce.  British  lAnen 
Coy,  V.  NeiPt  Trustee,  1899  (0.  H.),  7  S.  L.  T. 
100. 

179.  Insolvency  — Act  1698,  c.  5. —In- 
solvency in  the  sense  of  the  Act  1696,  c.  5, 
means  inability  to  pay  current  debts  when 
they  become  due.  Teenan^s  Trustee  v.  Teenan, 
1886,  13  B.  833  ;  23  S.  L.  B.  599. 

180.  Judicial  Factor  —  Appointment — 
Interim— Bankruptcy  Act,  lS5^'-0bserved 
that  the  interim  appointment  of  a  judicial 
factor  on  a  sequestrated  estate  will  not  be 
made  as  a  matter  of  course,  but  only  on 
special  cause  shown.  M'Greadia  v.  Douglas, 
1882,  10  B.  108 ;  20  S.  L.  B.  73. 

181.  Judicial  Factor  —  Appointment — 
Interim  —  Competency.  —  After  sequestra- 
tion, but  before  appointment  of  a  trustee,  a 
creditor  applied  for  an  interim  judicial  factor 
to  take  charge  of  the  estate.  Application 
held  competent.  Partridge  v.  Baillie,  1873, 
IB.  253;  11  S.  L.  B  115. 

182.  Judicial  Factor— Assets  Emerging 
—  Bankruptcy  Act,  1856,  sec.  164.  — A 
judicial  factor  appointed  under  sec.  164  of 
the  Act  of  1856  on  the  estate  of  a  debtor 
deceased  insolvent,  distributed  the  estate 
(14s.  per  £)  and  was  discharged.  On  a  sub- 
sequent petition  by  a  creditor  who  showed 
that  primd  facie  there  were  further  assets, 
the  L.  O.  appointed  a  new  judicial  factor. 
Wright,  Petitioner,  1901  (O.  H.),  9  S.  L.  T. 
278. 

183.  Judicial  Factor— Assets  Undistri- 
buted— Casus  improvisus.— Fifty  years  after 
the  date  of  a  sequestration  the  trustee  died 
with  a  sum  of  money  belonging  to  the  estate 
in  his  possession.  He  had  failed  to  discover 
the  creditors  who  were  entitled  to  it.  On 
the  application  of  the  trustee's  executors  the 
Court  ordered  a  meeting  of  creditors.  The 
meeting  was  duly  advertised,  but  no  creditors 
appeared.  The  Court  appointed  a  judicial 
factor.  Moncreiffs  Trs.  v.  Halley,  1899,  1  F. 
696  ;  36  S.  L.  B.  500 ;  6  S.  L.  T.  349. 

184.  Judicial  Factor  — Executor-Dative 
—Bankruptcy  Act,  1856,  sec.  164. — Judicial 
factor  appointed  to  supersede  executor-dative, 
who    had    an    interest  conflicting  with  the 
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creditors.    Lamb  and  Others^  Petitioners,  1902 
(O.  H.),  9  S.  L.  T.  438. 

186.  Judicial  Factor— Powers— Breaking 
Open  LockflBUit  Places.  —  A  judicial  factor 
appointed  under  sec.  16  of  the  Bankruptcy 
Act,  1856,  is  not  liable  in  damages  to  the 
bankrupt's  wife,  because,  when  engaged  in 
making  an  inventory  of  the  bankrupt's  pro- 
perty in  his  dwelling-house,  he  has  broken 
open  a  lockfast  place,  notwithstanding  assur- 
ances that  nothing  was  therein  save  property 
of  the  wife.  M'Lachlan  v.  Bell,  1895,  23  R 
126  ;  33  S.  L.  R  102  ;  3  S.  L.  T.  160. 

186.  Meeting  —  Besolntlon  —  Appeal— 
Ck>mpetency— Vote  Passed  at  Statutory 
Meeting.  —  Is  it  competent  for  a  trustee 
in  a  sequestration  to  appeal  to  the  Court 
against  a  resolution  passed  at  a  statutory 
meeting  of  creditors?  Witham  v.  TeenarCs 
Trustee,  1884,  11  R  776;  21  S.  L.  R.  520. 

187.  Notice— Advertisement  — Applica- 
tion for  Sequestration— Failure  to  Give.- 
A  sequestrated  bankrupt,  having  carelessly 
failed  to  forward  an  abbreviate  of  the  peti- 
tion for  sequestration,  and  of  the  SheriflTs 
deliverance,  to  be  recorded;  and  failed  to 
insert  in  the  Gazette  the  required  notices 
until  too  late  for  a  fixed  meeting  of  creditors, 
— craved  warrant  to  remedy  the  omissions 
and  postpone  the  meeting.  Prayer  refused^ 
de  piano,  and  intimation  ordered.  Morrison, 
1874,  1  R  392. 

188.  Notice— Advertisement— ''Gazette" 
Misprint. — Where  the  statutory  advertise- 
ment of  sequestration  proceedings  was 
vitiated  by  a  misprint,  the  Court  ordered  a 
new  advertisement  in  the  Gazette,  fixing  a  new 
date  for  the  election  of  a  ^trustee.  M^Gosh, 
Petitioner,  1898,  25  R.  1019 ;  35  S.  L.  R  742 ; 
6S.  L.  T.  67. 

189.  Notice  —  Advertisement  —  Meeting 
to  elect  Trustee — Omission  of  Hour  in 
"  Gazette  "  Notice  — New  Advertisement 
—Bankruptcy  Act,  1856,  sec.  77.— In  the 
notice  of  meeting  in  the  Edinburgh  Gazette 
of  a  meeting  called  in  terms  of  sec.  77  of  the 
Act  of  1856  to  elect  a  trustee  and  commis- 
sioners in  a  sequestration,  the  hour  of  meet- 
ing was  per  incuriam  omitted.  New  adver- 
tisement of  the  meeting  was  ordered.  Von 
Rotberg,  1876,  4  R.  263 ;  14  S,  L.  R.  233. 

190.  Notice— Irregularity  — Nobile  offi- 
cium  —  Deliverance—  Notice  —  "  Gazette." 


— Where  a  notice  of  a  deliverance  had  been 
inserted  in  the  Gazette  of  19th  June  instead 
of  14th  June  per  incuriam,  the  Court  pro- 
nounced an  interlocutor  holding  the  statutory 
necessity  of  notice  within  four  days  as  satis- 
fied. Taylor,  Petitioner,  1900,  2  F.  1139 ;  37 
S.  L.R.  872;  8S.  L.  T.  121. 

191.  Notice  — Irregularity— "Gazette" 
Notice— Mistake  in.— Where  it  was  doubt- 
ful whether  a  notice  in  the  Gazette  had  been 
given  on  the  proper  day,  the  Court  authorised 
the  publication  of  a  new  notice.  Lipman  d: 
Ooy.'s  Trustee,  1893,  20  R  818;  30  S.  L.  R. 
729 ;  1  S.  L.  T.  86.      Union  Bank  of  Scotland, 

1891,  29  S.  L.  R.  102. 

192.  Notice— Wrong  Date— Meeting  of 
Creditors  —  Meeting  Erroneously  Fixed 
—New  Meeting— Bankruptcy  (Scotland) 
Act,  1856,  sec.  67.— A  Sheriff  by  his  detiver- 
ance  awarding  sequestration  erroneously  fixed 
the  statutory  meeting  of  creditors  at  too 
early  a  date.  On  petition  the  Court  ap- 
pointed another  day  of  meeting.  Watt,  PkiJp 
dbCo,,  1877,  4  R  641. 

193.  Notice— Irregularity— Procedure — 
Notice  in  "Qazette."— A  bankrupt  whose 
estates  were  sequestrated  on  his  own  applica- 
tion inserted  a  notice  of  the  sequestration 
and  the  meeting  of  creditors  in  the  Gazette 
seven  days  after  sequestration  had  been 
awarded  instead  of  within  six  days  as  pro- 
vided by  the  statute.  After  the  meeting 
had  been  held,  he  applied  to  have  the  pro- 
ceedings set  aside  and  a  new  meeting  fixed. 
Application  refused,  Robertson  v.  JVilson,  1885, 
12  R.  1361 ;  22  S.  L.  R.  808. 

194.' Notice  — Irregularity  — MeetiniT  of 
Creditors— Notice  to  Trustee.— A  commis- 
sioner sent  to  the  Gazette  on  the  26th  October 
a  notice  of  a  meeting  of  creditors  to  be  held 
on  4th  November.  The  Gazette  was  published 
on  27th  October  between  6  and  7  p.m.  On 
the  afternoon  of  the  27th  a  registered  letter 
of  notice  was  sent  to  the  trustee,  which  was 
not  delivered  to  him  till  the  28th.  Held  that 
due  notice  of  the  meeting  had  not  been 
given  to  the  trustee.    Lan^s  Trustee  v.  SteeU, 

1892,  19  R.  488 ;  29  S.  L.  R.  382. 

195.  Notice— Time— Meetings— Election 
of  Trustee— Computation  of  Time— Bank- 
ruptcy Act,  1856,  sec.  67.— Six  clear  days 
must  run  between  the  expiry  of  the  day  on 
which  appears  the  Gazette  notice  of  sequestra- 
tion and  the  day  fixed  for  the  election  of  a 
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tnistee.     ff^iUon^  1891,  19  R.  219 ;  29  S.  L.  R. 
176. 

196.  Notour  Bankraptcy— Charge  al- 
lowed to  Expire  without  Payment— 
SaboeqiiieiLt  Appeal  to  Honse  of  Lords— 
DelKton  (Scotland)  Act»  1880  (43  ft  44 
Vict,  c  34,  sec.  6).  —  A  charge  was  given 
on  a  decree  obtained  in  the  Court  of  Session 
against  a  debtor.  The  debtor  was  insolvent, 
and  the  charge  was  allowed  to  expire  without 
payment,  bot  after  its  expiry  the  debtor 
{absented  an  appeal  to  the  House  of  Lords 
which  he  had  intimated  while  the  charge  was 
current.  Neid  that  there  was  notour  bank- 
ruptcy under  the  statute  which  could  not 
be  affected  by  the  appeal  FUming  v.  Yeaman 
(H.  L.),  1884,  21  S.  L.  R.  722. 

197.  Hotonr  Bankmptcy  —  Constitution 
—Bankruptcy  Act,  1856,  sec.  7:  Debtors 
Act»  18801,  sec  6. — Held  that  the  provisions  of 
section  7,  sabeection  (a)  of  the  Bankruptcy 
Act,  1856,  declaring  the  manner  in  which 
notour  buikruptcy  is  constituted  where  im- 
priaonment  ia  incompetent  or  impossible,  do 
not  apply  to  cases  where  imprisonment  is 
made  incompetent  by  the  Debtors  Act,  1880. 
Bfadk  V.  Waiami,  1881, 9  R.  167 ;  19  S.  L.  R 141. 

198.  Hotour  Bankruptcy  —  Constitution 
— m^^t  of  Debtor.  —  Notour  bankruptcy 
hdd  constituted  by  the  expiry  of  a  charge 
and  the  fii|;ht  of  the  debtor  from  diligence. 
VnUm  Bank  of  Scotland  v.  Macadam,  1 880, 7  R. 
655;  17  8.  L.  R.453. 

199.  Notour  Bankruptcy  —  Constitution 
— Bzpired  Change  on  Decree  subsequently 
Beealled. — A  decree  in  absence  was  granted, 
a  cbafge  given  which  expired,  and  a  petition 
for  sequestration  presented  Before  the  ex- 
piry of  the  inducue  the  debtor  was  reponed 
against  the  decree.  HeLl  that  after  the  date 
of  reponing  the  state  of  notour  bankruptcy 
no  longer  existed,  and  sequestration  refused. 
Arrol  d'  &>»-<  v.  Chiistiey  1901,  4  F.  262 ;  39 
&  L.  R.  171  ;  9  S.  L.  T.  294. 

200.  Notour  Bankruptcy  —  Constitution 
—Debtors  (Scotland)  Act^  1880,  sec.  6.— See 
per  Ld.  President  Inghs  in  Macrae  v.  Suther- 
land,  1889,  16  R.  476 ;  26  S.  L.  R.  335. 

201.  Notour  Bankruptcy  — Constitution 
Anew  on  same  Debt  after  Four  Months 
held  Competent. — Blair  v.  N.  B,  arid  Mer- 
fantiU  Innir.  Coy,,  1889, 16  R.  947 ;  26  S.  L.  R. 
r59;  1890,  17  R  (H.  L.)  76 ;  27  S.  L.  R.  1034. 


202.  Notour  Bankruptcy— Evidence  of— 
Unexpired  Cfharge.— A  petition  for  seques- 
tration was  presented  containing  the  state- 
ment that  the  debtor  ^'has  been  rendered 
notour  bankrupt  within  the  last  four  months," 
but  the  only  evidence  in  support  of  the  pro- 
position was  a  charge  which  expired  only  on 
the  day  on  which  the  petition  was  presented. 
Petition  dismissed  as  incompetent,  because  it 
had  been  presented  before  notour  bankruptcy. 
Baillie  €t  Son,  Petitioners,  1899  (B.  C),  6  S.  L.  T. 
324. 

203.  Notour  Bankruptcy— Effect— Dili- 
gence—Equalising— Bankruptcy  Act,  1856, 
sees.  7,  9, 12— Debtors  Act^  1880,  sea  6.— 

Diligences  done  within  a  period  of  sixty  days 
before  or  four  months  after  notour  bankruptcy 
are  entitled  to  rank  pari  passu.  The  point  of 
time  from  which  one  reckons  is  the  first  act 
of  notour  bankruptcy  where  there  are  more 
than  one.  IVooii  v.  Graiidon  d:  Elliot,  1891, 
18  R.  382  ;  28  S.  L.  R.  262. 

204.  Notour  Bankruptcy— Partnership- 
Debtors  (Scotland)  Act^  1880,  sec.  6.— A 

firm  cannot  be  made  notour  bankrupt  under 
the  Debtors  (Scotland)  Act,  1880,  sec.  6. 
SUvxires  Trustee  v.  Salvesen  d  Coy.,  1900,  2  F. 
983  ;  37  S.  L.  R.  772 ;  8  S.  L.  T.  64. 

205.  Notour  Bankruptcy— Company— 
Equalization  of  Diligence  — Bankruptcy 
Act^  1856,  sec.  12. — A  company  registered 
under  the  Companies  Acts  may  be  made 
notour  bankrupt  under  the  Bankruptcy  Acts. 
Clark,  dr.  y.  Hinde,  Milne  d  Coy.,  1884,  12  R. 
347 ;  22  S.  L.  R.  237. 

206.  Preference  —  Arrestments  on  De- 
pendence—Bankruptcy of  Defender— Bank- 
ruptcy Act,  1856,  sec.  12. — Arrestments  on 
the  dependence  of  an  action  used  sixty  days 
before  the  sequestration  of  the  debtor  and 
followed  up  without  undue  delay  will  entitle 
the  creditor  to  a  preferable  ranking  although 
sequestration  of  the  debtor's  estate  has  been 
awarded  before  following  out  the  arrestment. 
Mitchell  V.  Scott,  1881,  8  R.  875 ;  18  S.  L.  R.  623. 

207.  Preference  — Assertion  of— Action 
against  the  Trustee.  —  When  a  creditor 
claims  a  preference  in  a  sequestration,  his 
proper  course  is  to  claim  in  the  sequestration. 
An  ordinary  action  is  incompetent.  Craig  v. 
Mitchell,  1895  (O.  H.),  2  S.  L.  T.  488. 

208.  Preference— Agent  of  Trust— 
Charges    for   Administration.  — The   law- 
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agent  of  a  testamentary  trust  obtained 
decree  for  his  professional  account  against 
the  trustee  who  had  employed  him,  and^ 
without  enforcing  his  decree,  saw  the  trustee 
transfer  the  whole  estate  to  a  nominee  of  the 
beneficiaries.  After  two  years  the  deceased's 
estate  was  sequestrated.  The  law -agent 
lodged  a  claim  for  the  amount  of  his  account. 
He  claimed  a  preferential  ranking,  in  so  far 
as  his  charges  had  been  incurred  in  conserving 
the  estate.  The  trustee  gave  him  an  ordinary 
ranking.  Held  that  he  was  not  entitled  to  a 
preferential  ranking.  Qiiedion  whether  he 
was  entitled  to  any  ranking  at  all.  Macgregor 
V.  Maclmnan'B  Trugtee,  1898,  26  R.  482;  35 
S.  L.  R.  388 ;  5  S.  L.  T.  287. 

209.  Preference — Landlord  and  Tenant 
— Reserved  Land.— iTe/r/  that  a  tenant  had 
not  a  preference  over  ordinary  creditors  in 
his  landlord's  sequestration  in  respect  of  com- 
pensation (exceeding  the  rent)  payable  by  the 
landlord  for  land  reserved  for  feuing  purposes 
during  the  currency  of  the  lease.  Betiram  v. 
Guild,  1880,  7  R.  1122 ;  17  S.  L.  R.  754. 

210.  Preference— Poinding  by  Heritable 
Oreditor— Bankruptcy  Act^  1856,  sees.  102, 
118— Oonyeyancing  Act,  1874,  sec.  55.— A 

creditor  holding  a  heritable  security  obtained 
prior  to  the  sequestration  of  an  estate,  exe- 
cuted a  poinding  of  the  ground  after  seques- 
tration but  before  the  trustee  was  confirmed. 
Sec.  118  of  the  Bankruptcy  Act,  1856,  having 
been  repealed  by  sec.  o5  of  the  Conveyancing 
Act,  1874,  held  that  the  poinding  creditor's 
right  was  prior  to  that  of  the  trustee,  and  he, 
therefore,  had  right  to  the  moveables  attached. 
Royal  Bank  v.  Bain,  1877,  4  R.  985;  14 
S.  L.  R.  612. 

211.  Preference— Poinding  of  the  Ground 
— Ground- Annual— Banlmiptcy  (Scotland) 
Act^  1856,  sec.  118. — The  creditor  in  a  con- 
tract of  ground-annual  is  **a  creditor  who 
holds  a  security  over  the  heritable  estate 
preferable  to  the  trustee"  in  the  sequestra- 
tion of  the  debtor,  in  the  sense  of  the  118th 
section  of  the  Bankruptcy  (Scotland)  Act, 
1856;  and  may  poind  the  ground  in  com- 
petition with  the  trustee  to  the  extent  of 
recovering  interest  for  the  current  half-year 
and  one  year's  arrears,  the  ground-annual 
being  really  the  interest  on  a  sum  equal  to 
its  capitalised  value.  BelPs  Trs.  v.  Copelnnd 
d:  Coy.,  1896,  23  R.  650;  33  S.  L.  R.  472;  3 
S.  L.  T.  324, 

212.  Preference  — Reward  of  Personal 
Labour— Bankruptcy  Act,  1856,  sec.  103— 


Bxpenses — Caution. — A  claim  by  an  undis- 
charged bankrupt  for  a  share  of  the  profits 
of  a  syndicate  which  he  had  helped  to  form 
(in  name  of  remuneration  for  his  servioes)  is 
not  a  claim  for  sums  earned  by  his  persoiial 
labour,  and  he  must  find  caution  for  expenses. 
Buchanan  v.  Peyton,  1897  (O.  H,),  4  S.  L.  T. 
324. 

213.  Preference  —  Wages  —  Preferential 
Payments  in  Bankruptcy  Act,  1888,  sec.  1 
(b)—Oompany—Liauidation— Clerk  or  Ser- 
vant.— The  secretary  of  a  company  held  not 
to  be  a  "  clerk  or  servant "  of  the  company  in 
the  sense  of  the  Preferential  Payments  in 
Bankruptcy  Act,  1888,  sec.  1  (6).  Scottiak 
Poultry  Journal  Coy.,  1896  (O.  H.),  4  S.  L.  T. 
167.  Clyde  Football,  dx.  Coy.,  1900  (O.  H.), 
8  S.  L.  T.  328. 


211  Ranking — Alimentary  Annuity  — 
Debtor  in  Annuity  Creditor  in  Sequestm- 
tion. — A.  and  B.  agreed  that  B.  should  pay  A. 
an  alimentary  annuity.  A  was  sequestrated ; 
his  whole  assets  were  the  annuity.  B.  was 
one  of  his  creditors.  Held  that  B.  was  en- 
titled to  rank  on  the  estate  although  he  must 
be  paid  out  of  the  annuity.  Thomson  t. 
Thomson  d:  Coy.,  1902,  4  F.  930;  39  S.  L.  R 
715  ;  10  S.  L.  T.  101. 

215.  Banking— Amount  due— Deductian 
of  Discount — Trade  Discount  in  Debts  iiaiy- 
able  prior  to  Sequestration — Bankruptcy 
Act^  1856,  sec.  52.— Held  that  the  part  of 
sec.  52  relating  to  the  deduction  of  discount 
was  only  applicable  to  debts  pajrable  before 
the  sequestration ;  and  that  a  discount  of 
20  to  30  per  cent,  given  to  promote  business 
was  not  a  proper  trade  discount  which  the 
trustee  was!  entitled  to  deduct.  Duncan  v. 
Aitchison  tfc  Coy,,  1879,  6  R.  582  ;  16  S.  L.  R 
413. 

216.  Banking— Amount  due — Bankrupt 
Cautioner — Claim  of  Creditor  in  Excess  of 
true  Debt. — A  cautioner  as  such  became  a 
party  to  a  bill  for  £2000  in  security  of  a  debt 
of  £300.  He  went  bankrupt,  and  the  £300 
creditor,  not  being  paid  at  the  time,  claimed 
to  rank  in  the  sequestration  for  £2000,  ao  as 
to  receive  the  £300  in  dividend.  Hefd  that 
he  was  entitled  to  rank  only  to  the  extent  of 
£300.  Jackson  v.  M'lver,  1875,  2  R.  882  ;  12 
S.  li.  R.  583. 

217.  Banking— Claim  by  Bankrupt  Estate 
—Assignation  of  Claim— Amount  recover- 
able—Dividend  on  ftill  Amount.— A  firm  of 
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Bhipbuildera  contracted  to  build  and  equip  a 
steamship  and  warrant  her  machinery  for  six 
months  after  delivery.  They  sub-contracted 
for  the  engines,  informing  the  sub-contractors 
of  the  guarantee,  and  making  them  bound  to 
relieTe  the  builders  of  any  claim  made  by 
the  purchasers  against  them  for  defect  of 
machinery.  Through  fault  of  the  sub-oon- 
tractor  loss  estimated  at  £1350  was  sustained 
by  the  purchaser.  He  claimed  against  the 
builders.  They  were  sequestrated.  The 
trustee  in  bankruptcy  assigned  to  the  pur- 
chaser in  full  of  his  claim  all  rights  of  relief 
which  the  builders  had  against  the  sub-con- 
tractor. No  claim  was  constituted  by  the 
purchaser  against  the  builder.  In  an  action 
by  the  purchaser  against  the  sub-contractor 
it  wms  admitted  that  the  builder  would  have 
had  a  good  claim  against  the  sub-contractor 
for  £1350.  Held  that  the  claim  had  been 
well  assigned,  and  that  the  purchaser  could 
recover  its  full  amount,  and  not  merely  what 
he  would  have  received  in  a  ranking  on  the 
bankrupt  estate.  Comtant  v.  Kincaid  A  Coy,^ 
1902,  4  F.  901 ;  39  S.  L.  R  636  ;  10  S.  L.  T.  97. 

218.  TUiilring  —  Oontingent  Debt  — -  Oalls 
on  ShareB. — A  company  may  rank  on  the 
estate  of  a  bankrupt  shareholder  for  future 
calls  on  his  shares.  OretnoeU  Banehe  and  Cattle 
Coy.  V.  Balfour  MelvUle,  1901  (O.  H.),  9  S.  L.  T. 
S96.  Of.  Taylor  v.  Union  Heritable  Securities 
Coy^  1889, 16  R.  711 ;  26  S.  L.  R  542. 

219.  Banking— Oentiiigent  Debt — A  son 
took  over  his  father's  business  and  agreed  to 
credit  a  grandson  with  £2000  of  capital  at 
4  per  cent.,  the  interest  to  accumulate  and 
form  capital  for  the  grandson  when,  as  con- 
templated, he  should  enter  the  business  on 
his  majority.  The  son  duly  gave  the  credit 
but  became  insolvent  and  granted  a  trust- 
deed  before  the  grandson  attained  majority. 
Hdd  that  the  grandson  was  not  entitled  to  a 
Kuiking.  Follok  d:  Son's  Trustee  v.  PoUok,  1880, 
7R975;  17  S.  L.  R  670. 

220.  'Bivnklnff' — DanuMces — Lease — Ter- 
mmation  of. — ^The  sub-tenant  of  a  coal  mine 
became  bankrupt  when  seventeen  years  of 
his  lease  were  still  to  run.  One  of  his 
obligations  under  the  sub-lease  was  to  keep 
the  mine  pumped  and  ventilated.  On  the 
other  hand,  he  had  the  option  of  renouncing 
the  sub-lease  in  the  event  of  his  sinking 
two  new  pits  into  the  field  leased.  On  the 
sub-tenant's  bankruptcy  it  was  found  to  be 
impossible  to  find  a  new  sub-tenant,  because 
the  mine  oould  not  be  worked  to  profit  with- 


out the  outlay  of  much  capital  in  sinking  the 
two  new  shafts,  which  the  sub-tenant  had 
failed  to  do.  The  tenant  accordingly  claimed 
damages  in  the  sequestration  of  the  sub- 
tenant. The  Court  assessed  the  damages  at 
(1)  the  capitalised  amount  of  the  annual  cost 
of  pumping,  plus  (2)  the  capitalised  amount 
of  the  rent,  deducting  from  both  these  sums 
a  percentage,  arbitrarily  chosen,  to  represent 
the  probability  that  the  sub- tenant  might 
have  sunk  the  two  shafts  and  renounced  the 
sub-lease.  Ebbw  Vale  Steel  Coy.  Ltd.  v.  Wood's 
Trustee,  1898,  25  R.  439 ;  35  S.  L.  R  329 ;  5 
S.  L.  T.  276. 

221.  Ranking  —  Damages  —  Lobs  of  In- 
vestment.— Where  a  borrower  on  heritable 
security  for  five  years  at  5  per  cent,  was 
sequestrated  during  the  currency  of  the 
term,  held  that  the  obligation  not  to  disturb 
the  investment  was  a  personal  obligation  of 
the  bankrupt  resolving  into  a  claim  in  the 
sequestration  for  a  dividend  for  loss  of  in- 
terest.— Don's  Trs.  v.  Cameron  (Mackintosh's 
Trustee)  (O.  H.),  1885,  22  S.  L.  R.  348. 


222.  Ranking  —  Diligence  —  Pari  passu 
Ranking— Bankruptcy  (Scotland)  Act^  1856, 
sec.  12. — ^Where  a  creditor  who  has  recovered 
the  amount  of  his  debt  out  of  a  fund  poinded 
or  arrested  by  him  is  obliged  under  the  12th 
section  of  the  Bankruptcy  Act,  1856,  to  share 
it  with  other  creditors,  he  is  entitled  to  pro- 
ceed against  the  debtor  by  new  diligence  to 
recover  the  balance  of  .his  debt.  Gallacher  v. 
BaXlanJtine,  1876,  13  S.  L.  R  496. 

223.  Ranking  —  Diligence  —  Poinding  — 
Pari  passu  Ranking  —  Bankruptcy  (Scot- 
land) Act,  1856,  sees.  12,  108.— Decree 
was  obtained  by  a  creditor  against  a  debtor 
on  15th  February  1884.  The  days  of  charge 
on  the  decree  having  expired  without  pay- 
ment, the  debtor,  who  was  insolvent,  was 
rendered  notour  bankrupt,  and  a  poinding 
was  executed  on  1st  March,  the  poinded 
effects  being  afterwards  sold.  On  14th  April 
a  petition  for  cessio  was  presented  by  another 
creditor,  and  in  the  cessio  process  on  9th  May 
the  Sheriff  awarded  sequestration.  Held  that 
9th  May  being  the  date  of  the  sequestration, 
the  creditor's  poinding  was  effectual,  because 
it  had  been  executed  more  than  sixty  days 
prior  thereto,  but  that  the  sequestration 
being  equivalent  to  an  executed  poinding  fell 
by  operation  of  section  12  of  the  Bankruptcy 
Act,  1856,  to  be  ranked  pari  passu  with  the 
poinding  on  the  proceeds  of  the  sale  of  the 
poinded  effects.  Oalbraith  v.  Campbell's  Trustee 
(O.  H.),  1885, 22  S.  L.  R  602. 
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221  Bankuig— Double  Bankiiic— Bank- 
ing hf  the  Bank  wbo  Diflcoimted  Bills— 
djubns  hf  Tnistee  on  Bankmiii  CSan- 
tionor^s  Estate. — Held  that  the  tnutee  of  a 
bankrupt  cautioiier  is  not  entitled  to  rank  on 
the  bankrupt  estate  of  the  principal  debtor 
which  has  already  been  ranked  upon  for  the 
same  debt  and  paid  a  dividend  to  the  creditor. 
Andenon  v.  Mackinnon^  1876,  3  K.  606;  13 
8.  L.  R.  385. 


guanmtee  so  long  as  the  said  A.  is  indebted 
to  you  in  any  sums  such  as  aforesaid.^  A. 
having  been  sequestrated,  the  cautioner  paid 
up  the  £15,000  and  claimed  a  ranking.  Hdd 
that  the  bank  were  entitled  to  rank  for  the 
full  amount  of  their  debt,  and  that  the  cau- 
tioner was  not  entitled  to  rank  in  competi- 
tion with  the  bank.  Hiwri^s  Trt.  v.  Bank  of 
Scotland,  dx^  1885,  12  R.  1141  ;  22  S.  Li.  R. 
758. 


225.  Banking— Doable  Banking— Can-  \ 
turner— Loss  to  Debtoi's  Estate  tbroogh 
Accommodation  Bills  Discounted  for  Be- 
boof  of  Creditor. — In  an  accounting  between 
the  estates  of  a  debtor  and  creditor,  both 
bankrupt,  a  cautioner  who  had  been  called  on  | 
to  pay  a  debt  of  the  principal  debtor,  main-  ' 
tained  that    the  debtor's  estate  should  be 
credited  with  the  loss  on  accommodation  bills 
discounted  for  the  creditor's  behoof.      Held 
that  this  would  involve  a  second  ranking,  and 
was  therefore  illegaL    Andenon  v.  Mackinnony 
1876,  3  R.  608 ;  13  S.  L.  R.  385. 

226.  Banking  —  Seanestration  —  Double 
•^pWng  —  Cautioner. — A  person  who  had 
become  cautioner  for  a  debt,  and  the  debtor, 
both  became  bankrupt,  and  the  creditor  ranked 
upon  the  cautioner's  estate  for  the  amount. 
The  cautioner  was  otherwise  largely  indebted 
to  the  debtor,  who  also  claimed  upon  his 
estate.  Held  that  there  fell  to  be  deducted 
from  the  debtor's  claim  the  amount  of  divi- 
dend actually  paid  by  the  cautioner's  estate 
to  the  creditor.  Andermn  v.  Mackinnoti, 
1876,  3  R.  608 ;  13  S.  L.  R.  3S5foll(nved,  Drum- 
mond  V.  Balgamie,  1876,  14  S.  L.  R.  142. 

227.  Banking-  Double  Banking  — Cau- 
tioner for  Bankrupt— Secured  Creditor.— 

A  cautioner  for  the  debt  of  a  bankrupt,  who 
holds  security  for  his  indemnification  over  a 
special  fund,  does  not  lose  his  right  to  full 
indemnity  therefrom  by  the  creditor  haWng 
been  ranked  for  the  full  amount  of  the  debt. 
Jamieson  v.  Forrest,  1875,  2  R.  701. 

228.  Banking  —  Double  Banking  — Cau- 
tioner—Constructive  Letter  of  Ghiarantee 
— Indefinite  Payment.— A  bank  in  security 
of  cash  advances  to  a  customer,  A.,  received  a 
letter  of  guarantee  in  these  terms  : — "  I  .  .  . 
guarantee  you  due  payment  of  all  sums  for 
which  A.  is  or  may  be  liable  to  you,  the 
amount  which  I  am  to  be  bound  to  pay  under 
this  guarantee  not  to  exceed  £15,000.  .  .  And 
J  further  declare  that  I  shall  not  be  entitled 
to  demand  from  you  an  assignation  of  this 


229.  Banking— Double  Banking— Extm- 
jndicial  Settlement.  —  Held  that  the  role 
which  forbids  a  double  ranking  of  securities 
for  the  same  debt  on  a  bankrupt  estate 
applies  only  where  the  debtor  has  been  pro- 
perly divested  of  his  estate  in  favour  of  a 
trustee  for  behoof  of  creditors,  and  not  to 
cases  in  wiiich  he  has  merely  made  an  extra- 
judicial settlement.  Maekinnan  v.  Monl^oHse, 
1881,9  R.  393 ;  19  &  L.  R.  324. 

230.  Bunking  —  Bxpenaes  in  Action 
against  Bankrupt  after  Date  of  SeaneB- 
tration. —  Held  that  a  successful  pursuer  in 
an  action  of  damages  against  a  bankrupt, 
raised  prior  to  sequestration  and  to  which  the 
trustee  declined  to  sist  himself,  was  entitled 
to  rank  on  the  trust-estate  for  the  expenses 
incurred  subsequent  to  the  date  of  the  seques- 
tration. Miller  v.  Maclntoth,  1884,  1 1  R  729  : 
21  S.  L.  R.  50<). 

231.  Banking— Finality  of— DeliToraaee 
on  Clainui— Bankruptcy  Act,  1856,  sees.  126 
and  127. — A  trustee  in  a  sequestration  ^rho 
admits  and  ranks  a  claim  when  no  dividend 
has  been  declared  is  entitled  to  reconsider  and 
reject  it  by  a  subsequent  deliverance.  Monk- 
house  V.  Mackinnon,  1881, 8  R.  454  ;  18  &  L.  R. 
284. 

232.  Banking  — HuBband  and  Wife — 
Husband's  Seauestration— Loan  by  Wife. 

— Held  that  a  wife  was  entitled  to  rank  in  her 
husband's  sequestration  for  advances  made  to 
him  out  of  her  separate  estate.     Laidlaw  v. 
Laidlaw's  Trustee,  1882,  10  R.  374  ;  20  S.  L.  R 
261.     Cf.  No.  386. 

233.  Banking— Husband  and  Wife- 
Arrears  of  Alimentary  Annuity.— By  ante- 
nuptial marriage-contract  a  husband  bound 
himself  to  pay  his  wife,  during  her  life,  an 
alimentary  annuity  of  £100.  On  the  husband 
becoming  sequestrated,  held  that  the  wife  was 
not  entitled  to  be  ranked  as  a  creditor  for 
arrears  of  the  alimentary  annuity.  Muirhead 
V.  MilUr,  1877,  4  R.  1139 ;  14  S.  L.  R.  671. 
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234.  lUnking  —  Payment  —  Dividend  — 
BeliTeraace  of  Trustee— Appeal— Interdict. 
— Held  incompetent  to  interdict  a  trustee  on 
a  sequestrated  estate  from  paying  a  dividend 
on  a  daim  on  which  he  had  ranked,  no  appeal 
from  his  deliverance  having  been  made. 
ThamtonY.  Thornton d:  Coy.,  1902,  4  F.  930;  39 
S.  K  R.,  715  ;  10  S.  L.  T.  101. 

235.  lUjiMng— Procednre-  Trustee's  De- 
Ixvennce  —  Further  Evidence.— A  trustee 
before  ranking  or  rejecting  a  creditor's  claim 
may  pronounce  an  order  on  the  claimants  to 
famish  him  with  a  list  of  securities  they  have 
obtained  from  the  bankrupt.  Baring  Bros. 
d:  Cay.  v.  Myle$,  1893  (O.H.),  1  S.  T.  L.  271. 

236.  Banking— Procedure — Trustee's  De- 
liverance—  Claim  neither  Admitted  nor 
Bc^iected— Bankmptcy  (Scotland)  Act,  1856, 
sec  187. — A  trustee  in  a  sequestration  re- 
jected a  creditor's  claim  as  being  insufficiently 
vooched,  and  allowed  further  evidence  to  be 
lodged.  Held  that  the  deliverance  was  in- 
oompetent,  and  the  trustee  interdicted  from 
dividing  the  estate  until  he  had  either  rejected 
or  admitted  the  claim.  Ritchie  v.  Balgamie^ 
1875,  2  R.  297 ;  12  S.  L.  B.  208. 

887.  Banking— Secured  Creditor— Valued 
Secnri^— Bankruptcy  Act^  1856,  sec.  65.— 
When  a  secured  creditor  puts  a  value  upon 
his  secority  and  claims  in  a  sequestration,  he 
thereby  puts  himself  in  the  position  of  making 
an  offer  to  the  trustee  to  assign  the  security. 
The  trustee  may  at  any  time  accept  the  offer 
by  intimating  his  intention  to  take  over  the 
soeuiit^.  Before  he  does  so  the  creditor  may 
withdraw,  or  revalue  the  security.  After 
inthnation  by  the  trustee  a  binding  contract 
is  concluded.  MacdougalVs  Trustee  v.  Lockhart, 
1903,  5  F.  905;  40  S.  L.  R  655 ;  11  S.  L.  T. 
110. 

238.  Banking— Secured  Creditor  —  De- 
duction— Ptoperty  held  on  Joint  Account 
— Bankniptcy  Act^  1856,  sees.  65,  66.— A 
firm  drew  a  bill  which  was  accepted  ;  and  dis- 
counted by  a  bank  on  security  of  whisky  war^ 
rants  which  were  pledged  by  the  drawer  and 
aeoeptor,  who  informed  the  bank  that  the  bill 
was  drawn  against  the  price  of  the  whisky, 
which  was  held  on  their  joint  account. 
Whether  this  was  a  case  of  common  property 
or  joint  adventure  was  not  clear.  The  firm 
having  been  sequestrated,  the  bank  claimed  to 
rank  for  the  full  amount  in  the  bill  without 
deduction  of  the  value  of  the  whisky  pledged. 
Held  (1)  that  the  whisky  was  not  the  property 


of  the  bankrupt,  and  that  therefore  sec.  65  of 
the  Bankruptcy  Act,  1856,  did  not  apply  ;  (2) 
that  it  was  not  **  a  claim  against  the  partner 
of  a  company  in  respect  of  a  debt  due  by  such 
company,  and  that  therefore  sec.  66  did  not 
apply  and  the  bank  was  not  bound  to  deduct 
the  value  of  the  whisky  from  their  claim. 
Br%ckman7i*8  Trustee  v.  Commercial  Bank,  1901, 
38  S.  L.  R  766 ;  9  S.  L.  T.  145. 

239.  Banking— Secured  Creditor— Valua- 
tion of  Securities— Bankruptcy  (Scotland) 
Act,  1856,  sec.  65. — ^A  bank  granted  a  cash- 
credit  to  a  firm,  for  which  it  held,  inter  alia, 
in  security,  a  disposition  of  certain  subjects 
belonging,  ex  fat-ie  of  the  titles  and  of  the 
bond,  to  A.,  one  of  the  partners.  When  the 
firm  was  subsequently  sequestrated,  the  trustee 
deducted  the  value  of  the  subjects  from  the 
bank's  claim,  on  the  ground  that  A.  truly  held 
them  in  trust  for  the  firm  to  whom  they 
belonged.  Held  (1)  that  the  rights  of  parties 
fell  to  be  determined  by  the  terms  of  the 
cash-credit  bond,  which  specified  the  particular 
security  which  the  bank  agreed  to  take  and 
received ;  and  (2)  that  it  was  therefore 
immaterial  whether  the  bank  knew  or  did 
not  know  of  the  existence  of  the  trust.  Royal 
Bank  v.  Purdom  (O.  H.),  1877,  15  S.  L.  R.  13. 

240.  Banking — Secured  Creditor  — Affi- 
davit—Valuation  of  Arrestment— Bank- 
ruptcy (Scotland)  Act,  1856,  sec.  108.— 
Where  a  creditor  had  used  an  arrestment 
within  sixty  days  of  his  debtor's  bankruptcy, 
and  deponed  that  he  put  no  value  on  it,  held 
that,  as  the  arrestment  was  ineffectual  under 
sec.  108,  it  was  not  a  good  objection  that  the 
creditor  had  put  no  value  on  it.  Dow  d;  Coy,  v. 
Union  Bank,  1875,  2  R.  459;  12  S.  L.  R  339. 

241.  Banking— Secured  Creditor— Valu- 
ation of  Security— Bankruptcy  Act,  1856, 
sees.  62  and  65— Bevaluation.— Although  a 
secured  creditor  has,  in  his  debtor's  seques- 
tration, valued  his  security  and  received  pay- 
ment of  a  dividend  on  the  balance  of  his  claim 
he  is  entitled  to  revalue  his  security  in  claim- 
ing a  second  dividend.  Commercial  Bank  oj 
Scotland  v.  Speediest  Trustee,  1885, 13  R.  257 
23  S.  L.  R  167. 

242.  Banking— Secured  Creditor— Valu- 
ation and  Deduction  of  Securities— Sale  of 
Security  Subjects— Bankruptcy  Act,  1856, 
sec.  65. — The  granter  of  a  bond  after  selhng 
the  subjects  over  which  the  bond  was  secured 
became  bankrupt.  Held  that,  as  at  the  date 
of  the  sequestration,  the  security  subjects  did 
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Doi  bekmg  to  the  baiiknii>t,  the  bondiiokler 
WBs  entitled  to  imnk  apon  the  estate  for  the 
fan  amoont  of  the  hood  without  vmhiiiig  end 
deducting  the  eecnritj.  Univernfy  of  *JiaK'/K 
v.riiaf#rnu<««,1882,9R&l3;  ldS.L.R429. 


243.  l^ufc^wg 
atum  and 


CSreditor— Vain- 


DedocUon  of  Securities — Pto- 


Dehtor— Buiknvtcj  AxX,  1S56^  see.  65l— 

Id  detennining  whether  %  eecority  must  be 
TBlned  and  deducted  from  the  claim  of  a 
creditor  in  a  eequestrmtion  as  being  a  security 
orer  the  estate  of  the  bankrupt,  regard  is  to 
be  had  exclusively  to  the  estate  of  the  bank- 
rupt as  at  the  date  of  the  claim  and  not  at  the 
date  of  the  creation  of  the  security.  Roml 
Bank  ofScotlajul  v.  Millar  d-  ( 'oy:$  TrvM^e,  1882, 
9R679;  19  S.  L.  R  455. 

244.  Ranking— Secured  Creditor— Valu- 
ation of  Securities— Sale— Penooal  Bond 
for  iirice  of  Property  UnconTeyed. — The 

purchasers  of  a  plot  of  ground  arranged  with 
the  sellers  in  September  1887,  to  pay  a  portion 
of  the  price  then,  the  sellers  agreeing  to  poet- 
pone  the  date  of  payment  of  the  balance  till 
Whitsunday,  1889,  upon  receiving  from  the 
purchasers  a  personal  bond  for  the  amount 
with  interest.  The  purchasers'  estates  were 
sequestrated  in  1888.  The  subjects  had  not 
been  conveyed  to  the  bankrupts,  and  the  bond 
remained  unpaid.  The  sellers  claimed  in  the 
sequestration  upon  their  bond.  The  trustee 
called  upon  them  to  deduct  from  their  claim, 
as  a  security  held  by  them  over  the  estate  of 
the  bankrupt,  the  value  of  the  property  held 
by  them,  and  upon  their  refusal  rejected  the 
claim.  The  SheriiF  sustained  the  trustee's 
deliverance.  On  an  appeal  the  Lord  Ordinary 
recalled  the  trustee's  deliverance.  AitseU  Coy., 
Ltd.  V.  Jackson  (O.  H.),  1889,  26  S.  L.  R  592. 

245.  Banking— Secured  Creditor— First 
and  second  Bondholders'  Bights  in  Fmits 
of  Poinding  the  Qround.— Where  the  holder 
of  a  first  bond  over  heritable  security  has  paid 
himself  out  of  the  proceeds  of  his  security 
and  the  fruits  of  a  poinding  of  the  ground, 
and  there  is  a  balance  over ;  the  holder 
of  a  second  bond  on  the  same  security  is 
entitled  to  the  balance,  in  preference  to  the 
trustee  on  the  debtor's  sequestrated  estates. 
NicoVi  TrusUe  v.  Hill,  1889,  16  R.  416;  26 
8.  L.  R  327. 

246.  Banking— Secured  Creditor— Trus- 
tee and  Poinding  Creditor— Competition.— 


befoie  Beqiiestimtion,  who  executed  a  poinding 
of  the  gioond  aft^  the  tmstee's  confirmation, 
hat  before  removal  of  the  moveables  from  the 
groondy  held  to  have  a  right  thereto  preferable 
to  tint  of  the  trustee.  Ditk'$  Trs,  v.  WKyUs 
Tnuire,  1879,  6  R.  586. 

247.  Ranking— Seccred  Creditor- Poind- 
ing of  tlie  Gitnmd— MoYeaUes  removed 
before  fcwnmniM  w&rwB±  —  Held  that  a 
heritable  creditor  who  had  served  a  summons 
of  poinding  of  the  ground  could  not  claim  in 
a  aequestiation  a  preference  over  moveables 
which  had  been  removed  from  the  premises 
by  a  judicial  factor  appointed  in  the  sequestra- 
tion, prior  to  the  service  of  the  summons. 
Urqukart  v.  MacUod's  Trustee,  1883,  10  R  991  ; 
20  S.  L.  R  670. 

248w  Banking — Secured  Creditor— Joint 
,  Ohligants  —  Cautioner.  —  Two  pro  indivisn 

proprietors  of  land  became  joint  obhgants  in 
'  a  bond  over  it  for  £500.  One  was  truly  a 
-  cautioner,  but  the  back-letter  showing   this 

was  not  recorded.    The  other,  after  gnuiting 

a  bond  over  his  share  only,  became  bankrupt. 
I  Held  that  the  £500  bond  fell  to  be  ranked  only 
■  to  the  extent  of  one-half — as  on  the  faith  of 
I  the  records  the  bondholder  was  entitled  to 
'  believe  the  other  obligant's  estate  also  liable 

for  one-half.    M'Millan  v.  Smyth,  1879,  6  R 

6()1 ;  16  S.  L.  R  362. 

249.  Banking  —  Secured  Creditor  — 
Cautioner  for  Bankrupt  —  Creditor  and 
Cautioner — Application  of  Security. — A 
holder  of  a  lien  over  part  of  a  bankrupt's 
estate  in  security  (1)  of  advances  and  (2)  loos 
through  a  cautionaiy  obligation,  held  entitled 
to  apply  the  security  in  the  first  place  to 
extinction  of  the  cautionary  loss.  Jamdeton 
V.  Farreity  1875,  2  R.  701. 

250.  Sequestration  —  Application  for — 
Form  of  Petition  —  Sheriff  Courts  Act, 
1876,  sees.  3  and  6. — Held  that  a  petition  for 
sequestration  presented  in  the  Sheriff  Conrt, 
being  a  "proceeding  in  the  ordinaiy  Sheriff 
Court,"  is  incompetent  if  not  in  the  form 
provided  by  the  Sheriff  Court  Act,  1876^  for 
all  actions  in  the  ordinary  Sheriff  Court. 
Tlie  National  Ba/nk  of  Scotland,  Ltd,  v.  Jumos 
JVUliamson  <b  Sons  (O.  H.),  1886,  23  S.  L.  R. 
612.  Cuihbertson  v.  (Mson,  1887,  14  R  736; 
24  S.  L.  R  532. 

251.  Sequestration  —  Application  for — 
Contingent  Debt  —  Personal  Bar.  —  In 


A  creditor  holding  a  real  security  completed  |  petition  for  sequestration  of  the  estates   of 
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a  debtor  who  had  become  notour  bankrupt, 
the  peiitioning  creditor  founded  on  a  debt 
forming  the  balance  of  an  account-current 
and  Touched  by  a  number  of  I  O  IPs.  It 
appeared  from  a  letter  of  agreement  by  him, 
which  was  produced,  that  he  had  agreed  that 
until  adjustment  of  the  account  between 
him  and  the  debtor  the  I  O  U's  should  be 
retained  as  Touchers  of  the  account-current, 
**  upon  which  J  cannot  sue  you  or  do  diligence 
for  them  against  you."  Held  that  the  debtor 
having  become  notour  bankrupt,  the  creditor 
was  not  debarred  by  this  agreement  from 
applying  for  sequestration,  founding  on  the 

1  O  U's  as  vouchers  of  the  debt.    Fleming  v. 
Fsofnan  (H.  L.),  1884,  21  S.  L.  B.  722. 

852.  Seqiiestration—  Award  — Appeal— 
Finality  of  SherilfB  Decree. — The  decree  of 
the  Sheriff  awarding  sequestration  is  final  in 
terms  of  section  71  of  the  B.  Act,  1856. 
BaniuUyne  t.  Tfumson,  1902,  5  F.  221 ;  40 
a  L.  R.  184;  10  S.  L.  T.  436. 

253.  SeqiieBtration— Award— Appeal — 
Competency- Deliverance  of  Sheriif  re- 
taing  Seqaestration— Bankruptcy  Act, 
1856. — ^It  is  competent  to  appeal  to  the  Court 
of  Session  a  deliverance  of  a  Sheriff  refusing 
to  grant  sequestration.  Marr  d:  Sons  v.  Lind- 
say, 1881,  8  R.  784 ;  18  a  L.  B.  536. 

251  Sequestration  —  Award  —  Appeal— 
Beftaaal  to  Award.  —  The  Lord  Ordinary 
having  refused  to  grant  sequestration  on 
the  petition  of  a  creditor,  the  creditor  re- 
claimed. The  Court  refused  the  Reclaiming 
Kote  as  in  the  interval  sequestration  had 
bsen  awarded  on  the  petition  of  another 
cteditor.  Simpson  v.  Myles,  1881,  9  B.  104  ; 
19  a  L.  R.  64. 

256l  Seqaestration— Award— Appeal— 
Ptelinmiary  Procedure. — To  a  petition  for 
sequestration  the  debtor  lodged  answers,  in 
widch  he  averred  that  the  debt  of  the  peti- 
tioning creditor  was  not  yet  due.  The  Sheriff 
allowed  a  proof.  Held  competent  to  appeal 
from  this  deliverance.     Purves  v.  Groat,  1900, 

2  F.  1174  ;  37  S.  L.  R.  875 ;  8  S.  L.  T.  128. 

256.  Seoaestration— Award— Appeal  to 
BQl  Caiamber  in  Vacation  —  Bankruptcy 
OSeoUaad)  Act^  1856  (19  ft  20  Vict,  c  79), 
MC  170. — An  appeal  against  the  deliverance 
ol  a  Sheriff  in  a  sequestration  brought  in 
vacation  before  the  Lord  Ordinary  on  the 
BlUs  in  terms  of  the  17()th  section  of  the 
Bankruptcy  Act,  depends,  unless  finally  dis- 


posed of,  before  the  Inner  House  upon  the 
meeting  of  the  Court.  Marshall  v.  Smithy 
1871,  9  S.  L.  R.  42.  Scott  d:  Coy.  v.  IFood, 
1881,  18  S.  L.  R.  625. 

257.  Seauestration— Award— Procednre 
—  Irregularity  —  Abbreyiate  of  Petition 
and  Deliverance— Register  of  Inhibitions 
— Bankruptcy  (Scotland)  Act»  1855^  sea  48. 
— A  petitioner  for  sequestration  of  a  debtor 
having  omitted  to  record  the  abbreviate  in 
the  Register  of  Inhibitions  within  the  statu- 
tory period,  the  Court  granted  warrant  to 
the  keeper  of  the  Register,  on  the  creditor's 
petition,  to  record  the  abbreviate,  reserving 
all  objections  by  parties  interested.  Stark  db 
Hogg,  Petitioners,  1886,  23  S.  L.  R.  507. 

258.  Seanestration  —  Award  —  Com- 
petency —  Charge  on  Bills  without  Per- 
formance of  Counter-Obligation.- L.  granted 
four  bills  to  M.  &  S.  for  £50  each,  payable 
at  different  dates,  as  part  of  a  transaction  by 
which  L.  was  to  retire  the  bills  on  receiving 
£75  worth  of  goods  for  each  bill,  M.  &  S. 
having  previously  given  L.  goods  to  the  value 
of  £300  in  return  for  £400  worth  of  shares. 
Two  of  the  bills  as  they  fell  due  were  not 
retired  owing  to  a  dispute  between  the 
parties  as  to  the  conditions  of  the  transaction. 
M.  &  S.  thereupon  charged  upon  the  bills  with- 
out tendering  the  goods,  and  then  petitioned 
for  L.'s  sequestration.  Held  that  M.  &  S. 
were  not  thus  entitled  to  make  use  of  the 
process  of  sequestration  in  order  to  compel 
implement  of  a  contract.  Marr  ct*  Sons  v. 
Lindsay,  1881,  18  S.  L.  R.  721. 

259.  Seqnestration- Award  —  Discretion 
of  Court. — The  Court  mtui  award  sequestra- 
tion where  the  conditions  of  the  Act  are 
complied  with.  Stuart  d:  Stiiart  v.  Macltod^ 
1891,  19  R.  223 ;   29  S.  L.  R.  199. 

260.  Seauestration— Award  — Specifica- 
tion of  Ground  of  Award  —  Entail.  —  In 
awarding  sequestration  of  the  estates  of  an 
heir  of  entail  in  possession,  the  L.  0.  refused 
to  state  in  respect  of  what  debt  he  made  the 
award — whether  debt  incurred  before  or  after 
the  passing  of  the  Entail  Act,  1882,  which 
provides  for  the  disentail  of  estates  where 
sequestration  has  been  awarded  for  debt 
incurred  after  1882.  Urahy,  Petitioner,  1903 
(O.  H.),  40  S.  L.  R  859 ;  10  S.  L.  T.  779. 

261.  Seauestration— Award — Procedure 
—Jurisdiction— Time  to  consider  Objections 

to. — In  a  petition  in  the  Sheriff  Court  for 
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sequestration  the  time  to  object  to  the 
SheriflTs  jurisdiction  is  when  the  debtor  is 
cited  to  appear  and  show  cause  why  sequestra- 
tion should  not  be  granted.  (See  section  26, 
Bankruptcy  Act,  1866.)  H&pe  v.  Macdougall, 
1893,  21  R.  49 ;  31  S.  L.  R.  47  ;  1  S.  L.  T.  286. 

262.  Seauestration— Award— OompetiBg 
Awards— Recall  of  First— (Conjunction.— 
Sequestration  was  applied  for  by  a  creditor  in 
the  Bill  Chamber  and  subsequently  by  the 
debtor  in  the  Sheriff  Court.  The  award  in 
the  latter  was  first  in  date.  The  creditor 
averred  that  the  petition  in  the  Sheriff  Court 
had  been  presented  in  bad  faith,  and  peti- 
tioned for  its  recalL  The  L.  O.  recalled  the 
award  made  in  the  Sheriff  Court.  Bam$ 
Graham  v.  Bo\m4!,  1903  (O.  H.),  40  S.  L.  R.  588 ; 
10  S.  L.  T.  693. 

263.  Seauestration— Award— Petition  for 
— Competition. — A  petition  for  sequestra- 
tion by  a  bankrupt  ndedy  pending  the  result 
of  an  earlier  petition  presented  by  a  creditor. 
Govan,  Petitioner,  1901  (O.  H.),  8  S.  L.  T.  415. 

264.  Seoaestration  —  Award  —  Competi- 
tion— RecalL — Observed  (per  Ld.  P.  Inglis), 
"Where  two  applications  (for  sequestration) 
have  been  presented  and  they  come  before 
the  Court  in  competition,  the  real  question 
is,  what  in  the  interest  of  the  creditors  is  the 
most  convenient  and  least  expensive  mode  of 
procedure."  Fletcher  v.  Anderson,  <£«.,  1883, 
10  R.  835 ;  20  S.  L.  R.  564.  Case  in  which, 
Tmnent  v.  Martin  dc  Dunlop,  1879,  6  R.  786 
followed;  16  S.  L.  R  441, 

265.  Sequestration— Competing  Petitions 
— Discretion  of  Court.- On  7th  May,  R.,  a 
creditor  of  M.,  presented  in  the  Court  of 
Session  a  petition  for  the  sequestration  of 
M.'s  estates.  M.  was  cited  on  twenty-one 
days  inducice^  and  the  petition  was  duly  in- 
timated in  the  Gazette  and  an  abbreviate 
recorded  in  the  Register  of  Inhibitions.  On 
15th  May,  pending  the  indudee,  M.  with  the 
necessary  concurrences  presented  a  petition 
for  sequestration  in  the  Sheriff  Court  and 
on  the  same  day  obtained  sequestration  of 
his  estates.  R.  applied  for  recall  of  this 
sequestration,  and  M.  lodged  answers  stating 
that  a  meeting  of  the  creditors  had  been  held 
under  the  Sheriff  Court  sequestration  and  a 
trustee  appointed.  The  estate  was  a  small 
one  and  there  was  no  question  of  preferences. 
The  L.  O.  refused  the  recall  hoc  statu  and 
sisted  process.  Reid,  1895  (B.  C),  3  S.  L.  T. 
37. 


266.  Sequestration— Award— Oompetinir 
Petitions.  —  A  creditor  presented  in  the 
Sheriff  Court  a  petition  for  the  sequestration 
of  a  deceased  debtor  who  had  not  been  made 
notour  bankrupt.  The  petition  had  not  the 
concurrence  of  the  deceased's  successors  as 
required  by  the  Bankruptcy  Act,  nor  were 
they  called  as  defenders.  Another  creditor 
presented  a  petition  for  sequestration  in  the 
Bill  Chamber  with  the  necessary  concurrenGes. 
Held  that  this  petition  fell  to  be  granted  de 
piano.    M'Kinlay,  1895  (B.  C),  3  S.  X.  T.  10. 

267.  Sequestration— Award— Oompetinc 
Petitions. — Petition  by  creditor  for  seques- 
tration (anticipated  by  sequestration  on  peti- 
tion presented  by  debtor  during  the  inducut 
of  the  first  petition)  refuted^  with  expenses. 
(Fletciier  v.  Anderson,  1883, 10  R.  S^  followed.) 
Giles,  1898  (B.  C),  5  S.  L.  T.  311. 

268.  Sequestration— Award  of— Compet- 
ing Petitions — Conjunction. — While  a  peti- 
tion for  sequestration  was  pending  in  the 
Sheriff  Court,  the  bankrupt  presented  a  peti- 
tion for  sequestration  in  the  Bill  Chamber. 
The  L.  O.  on  the  Bills  refused  to  remit,  or 
to  order  transmission  of  the  Sheriff  Ck>iirt 
process  and  to  conjoin,  and  avxirded  seques- 
tration. Mcu^Jde,  Petitioner,  1898  (B.  C),  6 
S.  L.  T.  316. 

269.  Sequestration— Award— Oompeting 
Petitions— Bankruptcy  Act»  1856^  sec.  29.— 
A  creditor  of  a  notour  bankrupt  presented  in 
the  Bill  Chamber  a  petition  for  sequestration, 
and  at  the  same  time  lodged  a  caveat,  craving 
to  be  heard  in  the  event  of  the  bankrupt 
presenting  a  petition  with  the  proper  oon- 
currenoe.  Three  days  later  the  bankrupt  did 
present  such  a  petition.  A  hearing  on  the 
caveat  resulted  in  a  sist  of  the  bankrupt's 
petition,  to  await  the  result  of  the  creditor's 
petition  ;  and,  the  prayer  of  the  latter  having 
been  granted,  the  former  was  dismisaed. 
Blair  d:  Co,  v.  Mackenzie,  1899  (B.  C),  1  F. 
854 ;  36  S.  L.  R.  638. 

270.  Sequestration— Award— Oompetiiiir 
Petitions— Double  Sequestration  Awarded. 

— Where,  on  a  creditor's  petition  for  seques- 
tration of  a  debtor's  estate  in  the  Sheriff  Court 
of  D.,  sequestration  was  awarded  after  seques- 
tration had  been  awarded  in  the  Bill  Cham- 
ber, and  the  process  remitted  to  the  Sheriff 
Court  of  L.,  on  the  petition  of  the  debtor  and 
a  concurring  creditor,  the  Court  (followin|r 
Jarvie  v.  Robertson,  1865,  4  Macph.  79, 38  Sc  J. 
53  ;  1  S.  L.  R.  36)  recalled  the  Bill  Chamber 
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sequostration  in  httc  data,  and  remitted  the 
other  to  the  Sheriff  Court  of  L.  Kdlock  v. 
Andenon,  1875,  3  K.  239  ;  13  S.  L.  B.  161. 

271.  Sequestration — Award  —  Death  of 
Dehtor  pendente  inroceesn  —  Bankruptcy 
Act,  1856^  see.  34.— A  debtor  died  after  a 
petition  for  his  sequeatration  had  been  pre- 
sented and  before  evidence  of  notour  bank- 
ruptcy had  been  produced.  The  L.  O.  on  the 
BiUsy  on  production  of  execution  of  intimation, 
copy  of  JSdinburgh  Gazette^  and  evidence  of 
notour  bankruptcy,  awardied  sequestration  de 
piano  without  ordering  citation  of  the  repre- 
sentatives of  the  deceased.  Younger  d:  Sons, 
Petitioners,  1902  (B.  C),  40  S.  L.  R.  102 ;  10 
S.  L.  T.  352. 

272.  Seqnestration— Award— Death  of 
Debtor  after  Petition  Presented— Bank- 
ruptcy Act,  1856^  sec.  34. — In  a  petition  for 
sequestration  the  debtor  died  the  day  after 
the  tfwjucue  expired  The  words  "now  de- 
ceased" were  added  after  the  debtor's  name 
in  the  petition,  and  the  petition  was  proceeded 
with  thereafter  in  ordinary  course.  British 
Linen  Coy,  Ud.,  1893  (B.  C),  1  S.  L.  T.  413. 

273.  Seqnestration — Award  —  Deceased 
Debtor--Jiidicial  Factor  already  appointed. 
—Where  the  statutory  requisites  have  been 
complied  with  the  Court  has  no  discretion  to 
lefuae  to  award  sequestration  because  a  judicial 
factor  has  already  been  appointed  under  sec. 
1G4  of  the  Bankruptcy  Act,  1856.  Arthur^ 
Petitioner,  1903  (B.  C),  10  S.  L.  T.  351. 

274.  Seqnestration  —  Award  —  Deceased 
Debtor— Yoncher  of  Petitioning  Creditor— 
Brtate  of  Deceased  Debtor  both  Heritable 
and  Moveable  —  Decree  of  Constitntion 
agamst  Execntor  only.  —  Qtutere^  Whether 
when  a  deceased  debtor  leaves  both  heritable 
and  moveable  estate  and  these  are  carried  by 
law  or  settlement  to  different  persons,  seques- 
tration of  the  estate  of  the  deceased  can  pro- 
ceed upon  a  debt  vouched  only  by  a  decree  in 
absence  against  one  section  alone  of  the  de- 
ceased representatives.  Geddes  v.  Reid  ds  Coy.y 
1*^91  (O.  H.),  2  S.  L.  T.  244. 

2^  Seqnestration- Award  — Deceased 
Debtor— Secall—£xecntriz.—A  sequestra- 
tion of  the  estates  of  a  deceased  debtor  is  a 
process  for  the  distribution  of  his  estate.  It 
may  be  applied  for,  although  the  deceased  was 
not  insolvent ;  and  it  will  be  recalled  on  the 
petition  of  an  executor,  only  if  it  appear  that 
administration  will  be  more  advantageous 


for  all  concerned  than  that  of  the  trustee  in 
the  sequestration.  M^Letchie  v.  Angtis  Bros.^ 
1899,  1  F.  946  ;  36  S.  L.  R.  757  ;  7  S.  L.  T.  61. 

276.  Seqnestration- Award— Mandatory 
—Application  by— Death  of  Bankrupt  be- 
fore Award  of  Sequestration.— ffe^  that  a 
sequestration  which  had  been  awarded  on  the 
petition  of  a  mandatory  of  a  bankrupt  after 
the  death  of  the  bankrupt  was  void.  Orr,  <t^., 
1882,  10  R.  53;  20  S.  L.  R.  16. 

277.  Sequestration— Award— Executors. 

— Held  competent  to  make  an  award  of  seques- 
tration against  a  body  of  executors-dative  qtui 
executors.  Bain  and  Others^  Petitioners,  1901 
(O.  H.),  9  S.  L.  T.  14. 

278.  Sequestration— Award— Company- 
Competency. — It  is  incompetent  to  seques- 
trate a  company  registered  under  the  Com- 
panies Acts.  Standard  Property  Inveetment 
Coy.  Ltd,  V.  Dunblane  Hydropathic  Coy,  Ltd., 
1884,  12  R.  328  ;  22  S.  L.  R.  215. 

279.  Sequestration  —  Award  —  Company 
—  Dissolved  Firm  — Notour  Bankruptcy 
—Bankruptcy  Act^  1856,  sec.  13  (1),  (2)— 
"Dissolved  Company"— "Deceased  Deb- 
tor."— It  is  essential  to  obtaining  the  seques- 
tration of  a  dissolved  firm  to  produce  evidence 
of  its  notour  bankruptcy.  The  words  '' de- 
ceased debtor"  in  sec.  13  (2)  of  the  Bank- 
ruptcy Act,  1856,  are  not  equivalent  to 
'^dissolved  company."  Stetoart  d:  Macdonald 
V.  Brown,  1898,  25  R.  1042 ;  35  S.  L.  R.  828  ; 
6  S.  L.  T.  85. 

280.  Sequestration— Award— Partnership 
—Separate  Pirms  with  same  Individuals  as 
Partners. — ^Where  two  firms  are  composed  of 
the  same  individuals,  but  carry  on  distinct 
businesses,  they  must  be  wound  up  in  bank- 
ruptcy as  separate  estates.  The  Commercial 
liank  V.  Tod^e  Trs.,  1895  (O.  H.),  33  S.  L.  R.  161. 

281.  Sequestration— Award— Trustees.— 

Where  trustees  had  carried  on  a  business 
which  became  notour  bankrupt — sequestration 
awarded  against  the  trustees.  The  Lord 
Ordinary  pointed  out  that,  if  sequestration  of 
the  trust-estate  brought  in  estate  in  which 
other  parties  had  an  interest,  relief  might 
be  obtained  under  section  104  of  the  Bank- 
ruptcy Act,  1856.  Campbell  db  Coy.,  Petitioners, 
1899  (O.  H.),  6  S.  L.  T.  406. 

282.  Sequestration— Award— Trustees- 
Trustee  or  Uniyersal  Legatory.— A  daughter 
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presented  a  petition  for  sequestration  of  the 
estate  of  her  deceased  father  which  was  in  the 
hands  of  her  mother  as  executrix  under  the 
father's  will.  The  parties  were  at  issue 
whether  the  mother  was  (in  terms  of  the 
will)  a  trustee  or  universal  legatory.  The 
L.  0.,  being  of  opinion  that  this  was  not 
a  proper  process  in  which  to  try  that  ques- 
tion, re/uttd  the  petition.  IFUliamsony  Peti- 
tioner, 1900  (0.  H.),  8  S.  L.  T.  196. 

283.  Sequestration  —  Award  —  With- 
drawal of  Petitioning  Creditor  and  Sist 
of  another  Creditor  — New  Meeting  of 
Creditors  ordered  after  Lapse  of  Seven 
Months— Bankmptcy  Act,  1856,  sees.  125, 
128. — On  the  petition  of  creditors  a  firm 
was  sequestrated  and  a  date  was  appointed 
for  the  meeting  of  creditors  to  elect  a  trustee. 
The  petitioners  thereafter  withdrew  from  the 
sequestration  and  another  creditor  was  sisted 
in  their  place.  No  intimation  of  the  seques- 
tration and  meeting  had  been  published,  and 
the  creditor  who  had  been  sisted  petitioned 
the  Court  for  authority  to  advertise  in  the 
Gazette  and  to  appoint  another  meeting  of 
creditors  for  the  election  of  a  trustee.  Peti- 
tion granted,  Forsyth^  1883,  10  R.  1061 ;  20 
S.  L.  R.  717. 

284.  Sequestration- Date  of— Diligence 
— Computation  of  Time. — Held  that  arrest- 
ments used  on  20th  April  were  cut  down  by 
sequestration  awarded  on  19th  June.  Sttven 
V.  Reynolds  d-  Coy.,  1891,  18  R.  422;  28 
S.  L.  R.  271. 

285.  Sequestration  —  Date  of  —  Cessio 
Superseded  by  Sequestration— Bankruptcy 
and  Cessio  Act,  1881  (44  ft  45  Vict.  c.  22), 
sec.  11— Bankruptcy  Act,  1856  (19  ft  20 
Vict.  c.  79),  sees.  29,  42.— On  14th  April 
1684,  a  petition  for  decree  of  cessio  honorum 
against  a  debtor  was  presented  by  a  creditor, 
and  the  Sherifl*  pronounced  a  deliverence  on 
the  same  date.  On  9th  May,  on  a  motion 
made  in  the  cessio  process,  the  Sheriff  awarded 
sequestration  of  the  debtor's  estates  in  terms 
of  section  11  of  the  Bankruptcy  and  Cessio 
Act,  1881.  Held  that  9th  May  and  not  14th 
April  was  in  the  winding-up  of  the  debtor's 
affairs  to  be  held  as  the  date  of  sequestra- 
tion. Galbraith  v.  CampbeWs  Trustee  (O.  H.), 
1885,  22  S.  L.  R.  602. 

286.  Sequestration— Effect— Prior  Trust- 

Deed — BecalL — A  supervening  sequestration 
operates  recall  of  a  prior  trust-deed,  save  in 
so  far  as  valid  securities  have  thereby  been 


constituted.     Earl  of  Hosdyn^s  Tradee  ▼.  Earl 
o/Rosdyn,  1900  (O.  H.),  8  S.  L.  T.  26. 

287.  Sequestration  —  Effect  —  Supersed- 
ing Voluntary  Trust  for  Crediton— 
Trustee's  Liability  to  Account  to  Trustee 
in  Sequestration.— Nicol  granted  a  trust- 
deed  for  creditors,  and  within  sixty  days  was 
sequestrated.  Held  that  the  trustee  in  the 
sequestration  was  entitled  to  reduce  the 
trust-deed,  and  that  the  trustee  under  the 
trust-deed  was  bound  to  account  for  his 
intromissions,  deducting  preferable  debts  paid 
and  the  expenses  of  the  trust.  Craig  v.  Pol' 
lard,  1896  (O.  H.),  3  S.  L.  T.  267. 

288.  Sequestration— Effect  — Security- 
Prior  Debt— Bankruptcy  Act^  1856»  sec 
110. — A  secured  creditor  is  entitled  to  com- 
plete his  security  title  after  the  death  of  his 
debtor,  notwithstanding  that  the  debtor's 
estates  may  be  sequestrated  within  seven 
months  after  his  death.  ScoUi^  Provident 
Inditution  v.  Cohen  d:  Coy,,  1888,  16  R.  112. 
Caledonian  Ineur.  Coy,  v.  Beaitie^  1898  (0.  H.), 
5  S.  L.  T.  349. 

289.  Sequestration— Effect— Creditors  in 
Debts  subsequent  to  Sequestration— Their 
Bights  in  Acquirenda.— Where  an  undis- 
charged bankrupt  has  in  the  knowledge  of  his 
creditors  embarked  in  trade  in  course  of  which 
he  has  incurred  debts,  the  creditors  in  these 
debts  may  rank  on  acquirenda;  or  they  may 
attach  acquirenda  by  diligence,  if  they  can 
forestall  the  trustee's  application  to  the  L  O. 
in  terms  of  sec.  103  of  the  Bankruptcy  Act, 
for  a  declaratory  order  vesting  the  estate 
in  him.  Grant  v.  Green's  Trtuteey  1901,  3  F. 
1016  ;  38  S.  L.  R.  733  ;  9  S.  L.  T.  139. 

290.  Sequestration-— Process— Loss  of— 
Nobile  of&cium. — A  sequestration  process 
having  been  destroyed  by  fire,  a  petition  was 
presented  to  the  Court  to  authorise  the 
Sheriff-Clerk  to  receive  the  minute  of  a 
meeting  of  creditors  held  after  the  fire  that 
the  election  of  the  trustee  appointed  at  the 
meeting  might  be  confirmed  and  the  seques- 
tration proceed.  Petition  rrfiisetl.  Anderson, 
d-c,  1884,  11  R.  405;  21  S.  L.  R.  276. 

291.  Sequestration — Loss  of  Process  and 
Claims  —  What  to  do  —  Nobile  of&ciunL 
— ^An  estate  was  sequestrated  in  1879  but  was 
not  finally  ingathered  till  1899.  During  the 
interval  there  were  four  trustees  appointed 
in  succession,  and  when  the  sequestration 
came  into  the  hands  of  the  fourth,  the  whole 
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proceBs  including  claims  was  lost  except  the 
aedenmt  book.  The  Court,  on  the  petition  of 
the  trustee,  pronounced  an  order  granting 
aathority  to  the  petitioner  "to  proceed  in 
the  sequestration,  and  to  take  all  necessary 
steps  therein  for  the  division  of  the  estate 
and  otherwise,  notwithstanding  the  loss  of 
the  claims  and  other  documents,  and  the 
petitioner's  inability  to  use  or  produce  the 
same  in  terms  and  for  the  purposes  of  the 
statute."  WiUon's  Trustee  v.  IViUon,  1899, 
1  F.  694;  36  S.  L.  R.  506;  6  S.  L.  T.  377. 
WiUon,  1883  (O.  H.),  20  S.  L.  R.  777.  Skir- 
ving'M  TrtitUe,  1883,  11  R.  17. 

298.  Segnestration — Recall— Chronnds  of 
—Ability  of  Debtor  to  meet  Onirent 
Obligations. — The  Court  will  not  recall  a 
sequestration  on  the  ground  that  sufficient 
•Tidenoe  of  the  debtors  insolvency  was  not 
laid  before  the  Court  which  awarded  seques- 
tration, but  only  if  satisfied,  on  a  considera- 
tion of  the  facts  proved  in  the  application  for 
recall,  that  the  debtor  was  at  the  time  of 
being  made  bankrupt  in  a  position  to  meet  his 
current  obligations,  and  would  be  able  on  a 
realisation  of  his  estates  to  pay  his  creditors 
in  fuU.  Aitken  v.  Kyd,  1890,  28  S.  L.  R. 
115. 

293.  Sequestration  —  Recall  —  Ailldayit 
— Spedflcation  of  Becnrities.— The  Court 
reused  to  recall  a  sequestration  because  the 
affidavit  on  which  it  proceeded  did  not  specify 
a  worthless  inhibition  which  the  deponent 
had  used  against  the  debtor's  estate.  Mitchell 
V.  MotherweU,  1888,  16  R.  122  ;  26  S.  L.  R.  98. 

294.  Seqnestration  — Recall— Ooncniring 
Creditor— Ex  Fade  Valid  Claim.— Seques- 
tration was  awarded  on  the  petition  of  a 
bankrupt  with  concurrence  of  a  creditor  who 
produced  documents  of  debt  ex  facie  valid. 
Another  creditor  petitioned  for  recall  of  the 
sequestration  on  the  averment  that  no  debt 
was  due  by  the  bankrupt  to  the  concurring 
creditor,  and  that  the  documents  of  debt  pro- 
duced were  not  genuine.  Petition  dismissed 
as  irrelevant.  Gillon  v.  Ckiesar,  1882,  10  R. 
59  ;  20  S.  L.  R.  38. 

296.  Sequestration-Recall— Marking  to 
Division. — The  Second  Division  entertained 
a  reclaiming  note  from  a  deliverance  of  the 
L.  O.  on  the  Bills  in  a  petition  for  recall  of 
sequestration  which  was  marked  to  the  First 
Division.  Cooper  v.  BaHlie,  1878,  5  R.  414 ; 
15  S.  L.  R.  312.  (See  Process  **  Reclaiming 
Note.") 


296.  Sequestration  —  Recall  —  Second 
Sequestration. — Circumstance  in  which  (as 
distinguished  from  Jarvie  v.  Robertson^  1865, 

4  Macph.  79,  38  Sj.  J.  63 ;  1  S.  L.  R.  36 ; 
Kellock  V.  Anderso7i,  1875,  3  R  239;  13 
S.   L.  R.  161 ;  and  Ballantyne  v.  Barry  1867, 

5  Macph.  330 ;  39  Sc.  J.  149 ;  3  S.  L.  R.  189) 
held  that  there  was  no  good  ground  for  the 
recall  of  a  second  sequestration.  Tennent  v. 
Martin  rf?  Dunlop,  1879,  6  R.  786;  16  S.  L.  R, 
441. 

297.  Sequestration  —  Recall  —  Decree 
against  Partners  jointly  — Each  Partner 
charged  for  ftill  Amount — Notour  Bank- 
ruptcy.— L.  &  Coy.,  bankers,  having  obtained 
in  an  English  Court  a  decree  against  A.,  B.  & 
Coy  jointly,  as  partners  of  a  firm,  for  a  sum 
of  £10,000.  L.  &  Coy.  registered  this  decree 
in  Scotland  and  charged  A.  &  B.  each  for  the 
sum  of  £10,000,  and  upon  their  failure  to  pay 
that  sum  petitioned  for  the  sequestration  of 
their  estates.  On  a  hearing  on  a  caveat,  held 
that,  though  each  partner  was  only  liable  for 
a  share  of  the  £10,000,  yet  as  the  charge 
could  only  have  been  suspended  for  the 
amount  by  which  it  was  in  excess  of  the 
amount  due  by  each  under  the  decree,  and 
was  thus  good  for  more  than  the  statutory 
amount  necessary,  sequestration  must  l)e 
granted.  Manchester  and  Liverpool  District 
Baiiking  Coy,  Ltd.,  1893  (O.  H.),  1  S.  L.  T. 
•271. 

296.  Sequestration  — Recall  — Execution 
of  Poinding  —  Incompetency  of  setting 
aside  Execution  except  by  Reduction.— 
Beaumont  petitioned  for  recall  of  sequestra- 
tion on  the  ground  that  he  was  never  notour 
bankrupt,  in  respect  that  the  poinding  on 
which  notour  bankruptcy  was  alleged  to  have 
followed  had  never  been  executed.  There 
was  an  execution  of  poinding  by  a  sheriff 
officer  which  was  ex  fade  regular.  Held  that 
it  was  incompetent  to  set  aside  the  execution 
incidentally,  and  that  an  action  of  reduction 
was  necessary.  Beaumont ^  1894  (O.  H.),  *1 
S.  L.  T.  30. 

299.  Sequestration  —  Recall  —  Improper 
Use  by  Executors  to  equalise  Diligence.— 
A  creditor  of  a  dead  man  arrested  funds  of 
the  deceased.  His  executors-dative  there- 
upon, to  cut  down  the  diligence,  obtained  an 
award  of  sequestration  of  the  estates  held  by 
them  qua  executors.  The  L.  0.,  holding  this  i 
to  be  an  improper  use  of  the  process,  recalled 
the  sequestration.  Bain  and  Others,  Peti- 
tioners, 1901  (O.  H.),  9  S.  L.  T.  15. 
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300.  Sequestration  —  Beduction  —  Com- 
petency— Fraud. — It  is  incompetent  for  a 
person  who  has  been  sequestrated  on  his 
own  petition  to  maintain  a  reduction  of  the 
sequestration,  even  though  he  aver  that  he 
was  fraudulently  misled  by  a  concurring 
creditor  (who  had  managed  the  financial 
department  of  his  business)  into  the  belief 
(unfounded)  that  he  was  insolvent.  Observed 
that  the  bankrupt's  remedy  was  an  applica- 
tion to  the  Accountant  of  Court  for  inquiry. 
JVHUie  V.  GM  de  Son,  1898,  25  R.  412;  36 
S.  L.  R.  355  ;  5  S.  L.  T.  288. 

301.  Sequestration  —  Termination  —  Be- 
call— Declarator  that  Sequestration  at  an 
end. — ^Where  the  trustee  in  a  sequestration 
had  been  discharged,  but  the  sequestration 
not  recalled,  the  Court  declared  it  to  be  at  an 
end  on  petition  by  the  bankrupt's  testamen- 
tary trustees  and  the  representative  of  the 
only  claiming  creditor  in  the  sequestration. 
MacUuh's  Trs.,  1896,  24  R.  151 ;  34  S.  L.  R. 
93  ;  4  S.  L.  T.  164. 

302.  Sequestration  — Termination  — Dis- 
charge of  Bankrupt  and  Trustee— Emerging 
Assets— New  Trustee— Nobile  officium.— 
After  a  sequestrated  bankrupt  and  his  trustee 
had  been  discharged,  the  Court  appointed  a 
new  trustee  to  ingather  and  distribute  assets 
of  the  bankrupt  which  had  not  been  reco- 
vered. Whyte  V.  N,  Heritable  Securities  Invest. 
Co*i.,  1891  (H.  L.),  18  R.  37  ;  28  S.  L.  R. 
950. 

303.  Sequestration— Termination— Peti- 
tion to  declare  Sequestration  at  an  end.— 

The  estates  of  a  bankrupt  were  sequestrated 
on  the  petition  of  himself  and  his  son  as  con- 
curring creditor.  No  trustee  was  appointed. 
On  the  bankrupt's  death  the  son  and  another 
creditor,  on  the  narrative  that  they  were 
sole  creditors  of  the  estate,  prayed  the  Court 
to  declare  the  sequestration  at  an  end,  and 
authorise  the  son  to  make  up  a  title  as  heir- 
at-law.  The  Court  appointed  a  meeting  of 
creditors  for  the  election  of  a  trustee,  and  no 
creditor  having  appeared,  granted  the  prayer 
of  the  petition.  Ballantyne,  1900,  2  F.  1077 ; 
37  S.  L.  R.  798  ;  8  S.  L.  T.  94. 

304.  Sequestration  — Termination  — Sol- 
vent Estate— Bi^t  of  Heir  to  Possession 
of  Heritable  Estate  —  Bankruptcy  Act, 
1856,  sec.  155. — The  heir  of  a  deceased 
person  whose  estates  were  sequestrated, 
although  he  was  not  insolvent,  raised  an 
action  during  the  sequestration  against  the 


trustee  to  have  him  ordained  to  grant  to  the 
pursuer  a  conveyance  of  the  surplus  heri- 
table estate.  Decree  granted.  BelPs  Tr$.  v. 
BeWs  Trustee,  1882,  10  R.  370 ;  20  S.  L.  R 
260. 

305.  Trustee— Accounting— Oompetency. 

— Held  (1)  that  a  petition  by  a  creditor 
against  a  trustee  in  a  sequestration  for  an 
accounting  in  ordinary  Sheriff  Court  form 
was  competent  in  point  of  form  under  sec.  86 
of  the  Bankruptcy  Act.  Henderson  v.  Hen- 
derson's Trustee,  1882,  10  R.  188 ;  20  S.  L.  R 
146. 

306.  Trustee— Accounting— Petition  for 
Payment  of  Money. — A  trustee  in  a  seqaee- 
tration  employed  law-agents,  to  whom  he 
incurred  a  debt  of  £861.  Before  paying  this 
account  he  resigned  office  and  a  successor 
was  appointed,  to  whom  the  resigning  trustee 
handed  over  the  whole  estate.  Trustee 
No.  2  having  delayed  to  pay  the  agent's  bill, 
trustee  No.  1  presented  a  petition  under 
sec.  86  of  the  Bankruptcy  Act  praying  for  an 
accounting  (on  the  ground  that  he  was  a 
^*  party  interested"),  and  for  payment  of  £861. 
Petition  dismissed  as  incompetent  and  irre- 
levant. Duke  V.  More,  1903,  6  F.  190;  41 
S.  L.  R.  156  ;  11  S.  L.  T.  512. 

307.  Trustee  —  Oommission  —  Fixing  — 
Alteration.  —  Commissioners  having  onoe 
fixed  the  trustee's  commission,  cannot  after- 
wards alter  it.  Lindsay  v.  Hendrie^  1880,  7  R. 
911 ;  17  S.  L.  R.  651. 

308.  Trustee  —  Oommission  —  Disburse- 
ments—Clerk's Writings.— The  trustee's 
commission  should  cover  clerk's  writings^ 
but  where  the  commissioners  had  allowed 
a  separate  payment  for  clerk's  writings  the 
Court  refused  to  interfere.  Lindsay  v.  Hendrie^ 
1880,  7  R.  911 ;  17  S.  L.  R.  651. 

309.  Trustee  — Oommission  — Rate  of — 
Repetition— Bankruptcy  Act^  1856^  sec  M. 
— The  assets  of  a  sequestrated  bankrupt  whose 
sole  creditor  was  the  City  of  Glasgow  Bank, 
became  vested  by  Act  of  Parliament  in  the 
Assets  Company.  Negotiations  took  place  be- 
tween the  company  and  the  trustee  on  the 
sequestrated  estate  to  ascertain  whether  the 
trustee,  who  had  received  certain  oonmiissiona, 
was  entitled  to  any  further  payments  for  his 
services.  A  sum  was  fixed  by  the  Finance 
Committee  and  approved  of  by  the  directors 
of  the  company,  and  the  accounts  of  the  trustee 
were  approved  of  by  the  commissioners  in  the 


181 


BANKRUPTCY 


182 


sequestration.  Thereafter  the  company  pre- 
sented a  petition  to  the  Court  under  sec.  86 
of  the  ahoTe  Act,  in  which  they  called  the 
trostee  to  account,  and  craved  repayment  of 
part  of  the  commission.  Petition  dtimused. 
OUervaUonstM  to  the  rates  of  commission  to  he 
allowed  to  trustees  in  sequestrations.  Assets 
Coy.  Ltd.  V.  Guild,  1886, 13  R.  281 ;  23  S.  L.  R. 
170. 

310.  Tnutee — Ck>iiiinis8ion— Sale  of  Heri- 
tage.— OhsercaJtwM  on  the  trustee's  remunera- 
tioh  for  carrying  through  a  sale  of  the  heritable 
estate  of  the  bankrupt.  Walker,  1895  (O.  H.), 
2  S.  L.  T.  583. 

311.  TniAtee  —  Deliverance  —  Appeal  — 
Banlmiptcy  Act»  1856,  sees.  127  and  169. 
—Held  that  sec.  127  of  the  Bankruptcy  Act. 
1866  (19  &  20  Vict.  c.  79),  gives  a  right  of 
appeal  against  the  trustee's  decision  to  credi- 
tors only,  and  that  the  bankrupt's  appeal 
against  such  dedsion  must  be  brought  under 
sec.  169  of  the  same  Act  within  fourteen  days 
of  the  deliverance.  Robertson  v.  RobertsoiCs 
Trustee,  1885,  13  R  424 ;  22  S.  L.  R.  265. 

312.  Tmstee— Discharge— Petition— Pro- 
oednre. — A  petition  by  a  trustee  for  his  dis- 
charge should  be  intimated  to  creditors  who 
axe  known  to  object.  Mylne  v.  M^CaUum,  1 878, 
5R.546;  15  S.  L.  R  292. 

313.  Tmstee  — Discharge  — Procednre  — 
Bill  Gbamber. — Petition  for  discharge  pre- 
sented by  a  retired  trustee  in  a  sequestration 
htid  competently  presented  in  the  Bill  Cham- 
ber. Duke  {SomerveWs  Trustee)  v.  Somervell, 
1903  (B.  C),  41  S.  L.  R.  20;  11  S.  L.  T. 
317. 

314.  Trustee  —  Discharge  —  Resigning 
Trustee  —  Opposition  by  Bankrapt.— In  a 
petition  by  a  resigning  trustee  in  a  seques- 
tration for  his  discharge,  held  (1)  competent 
to  present  the  petition  in  the  Bill  Chamber ; 
(2)  competent  for  the  bankrupt  to  appear  and 
object.  Duke  {SomerveWs  Trustee)  v.  Somervell, 
1903  (O.  H.),  41  8.  L.  R.  20 ;  11  S.  L.  T.  317. 

315.  Trustee  —  Discharge  —  Resignation 
before  Fnnds  distribnted. — A  trustee  in  a 
sequestration  resigned  office  before  the  funds 
«ere  distributed  and  petitioned  for  his  dis- 
cfaai^e.  A  successor  was  appointed,  who  con- 
curred. The  bankrupt  objected.  The  L.  O. 
granted  the  discharge.  Duke  (SomerveWs 
TruMee)  v.  SamerveU,  1903  (0.  H.),  11  S.  L.  T. 
317. 


316.  Trustee  —  Discharge  —  Unclaimed 
Dividends— Termination  of  Sequestration. 
— The  Court  granted  a  petition  for  discharge 
by  a  trustee  who  had  unclaimed  dividends  in 
his  hands,  on  consignation  of  the  amount,  and 
fixed  a  time  when  the  sequestration  should  be 
at  an  end.  Urq%ihart  (Dempster's  Trustee),  1880, 
17  S.  L.  R.  713. 

317.  Trustee  —  Discharge  —  Effect  — 
Foreign  Competing  Sequestration.— After 
a  trustee  in  a  sequestration  had  been  dis- 
charged, an  action  was  raised  against  him  by 
a  trustee  in  a  sequestration  of  the  same 
debtor  abroad.  Action  dismissed  on  plea  of 
all  parties  not  called.  Gibson  v.  Munro,  1894, 
21  R.  840 ;  31  S.  L.  R.  706 ;  2  S.  L.  T.  56. 

818.  Trustee— Discharge— New  Trustee 
—  Emerging  Assets  —  Election  of  New 
Trustee  — Procedure  — Vacation.— A  peti- 
tion was  presented  in  vacation  to  the  L.  0. 
on  the  Bills  for  the  appointment  of  a  new 
trustee  to  ingather  emerging  assets  of  a 
sequestrated  estate,  the  trustee  having  been 
discharged.  The  L.  0.  ordered  intimation 
and  service.  On  the  first  sederunt  day,  on 
the  motion  of  the  petitioner,  the  Court  of 
new  ordered  intimation  and  service.  Newton 
d!  Son,  Petitioners,  1900  (O.  H.),  8  S.  L.  T. 
221. 

819.  Trustee— Discharge— New  Trustee 
—Procedure— Power  of  Lord  Ordinary.— A 

bankrupt  having  acquired  property  after  the 
discharge  of  his  trustee,  a  petition  for  the  ap- 
pointment of  a  meeting  of  creditors  to  elect  a 
new  trustee  was  presented  during  vacation  to 
the  Lord  Ordinary  on  the  Bills,  who  ordered 
intimation,  advertisement,  and  service.  After 
intimation,  &c.,  had  been  made,  the  Lord 
Ordinary  on  the  BiUs  held  that  he  had  no 
jurisdiction,  and  the  Inner  House  ordered  in- 
timation, advertisement,  and  service  of  new. 
Shaw,  1884,  11  R.  814 ;  21  S.  L.  R.  542. 

320.  Trustee  —  Discharge  —  Election  of 
New  Trustee— Procedure.— It  is  not  neces- 
sary to  remit  to  the  Lord  Ordinary  on  the 
Bills  a  petition  presented  to  the  Inner  House 
for  the  appointment  of  a  new  trustee  in  a 
sequestration.  Abel  v.  IVaU,  1883,  11  R.  149 ; 
21  8.  L.  R.  118. 

321.  Trustee— Discharge— New  Trustee. 

— On  the  petition  of  a  bankrupt,  whose  trustee 
had  been  discharged  for  twenty-two  years,  the 
Court  appointed  a  new  trustee.  Macdxiff  v. 
Baird,  1892,  20  R.  101 ;  30  S.  L.  R.  109. 
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322.  TniBtee— Discharge—New  Trustee 
— ^Acquirenda. — The  Court  may  at  any  time, 
on  the  application  of  a  creditor,  appoint  a 
new  trustee  on  the  estates  of  an  undischarged 
hankrupt,  his  original  trustee  having  been 
discharged.  D/ybroitgh  iSc  Coy,  y.  Macdonald, 
1893,  20  B.  396 ;  30  S.  L.  B.  433.  Black  d: 
Sofu,  1891,  28  S.  L.  B.  288. 

323.  Tnutee  —  DischATge  —  Election  of 
New— Nobile  olIiciaiiL— Eighty  years  after 
an  award  of  sequestration,  when  bankrupt, 
trustee,  and  commissioners  were  all  dead,  and 
neither  the  bankrupt  nor  his  trustee  had  been 
discharged,  the  representatives  of  one  of  the 
commissioners  petitioned  the  Court  to  revive 
the  sequestration  with  a  view  to  distributing 
the  assets.  The  Court  remitted  to  the  Lord 
Ordinary  on  the  Bills  to  appoint  a  meeting  of 
creditors  for  the  election  of  a  new  trustee. 
Foung,  1888,  16  B.  92  ;  26  S.  L.  B.  59. 

324.  Trustee— Discharge— New  Trustee 
—  Emerging  Assets  — Abandonment.— A., 

whose  estates  were  sequestrated  in  1882,  was 
the  proprietor  of  heritable  subjects  which 
were  burdened  with  a  bond.  After  A.'8 
sequestration  the  bondholder  entered  into 
possession  of  the  subject  with  the  consent 
of  the  trustee  and  commissioners,  and  ulti- 
mately sold  them  in  1893  at  a  price  which 
left  a  surplus  of  £1287.  A.  was  discharged 
without  composition  in  1884,  and  the  trustee 
was  discharged  in  1887.  After  the  sale  of  the 
property  the  Court,  upon  the  application  of 
certain  creditors,  appointed  a  meeting  to  be 
held  for  the  election  of  a  trustee,  and  a  trustee 
was  accordingly  appointed.  In  a  competition 
between  him  and  A.  for  the  £1287,  held  (1) 
that  the  trustee  and  commissioners  had  no 
power  to  abandon  an  asset  without  the  con- 
sent of  the  creditors,  and  that  there  was  no 
evidence  that  the  question  of  abandonment 
was  ever  considered  by  the  creditors  ;  and  (2) 
that  the  abandonment,  if  any,  made  by  the 
trustee  and  commissioners  was  in  favour  of 
the  bondholder  and  not  of  the  bankrupt,  and 
A.'8  claim  repelled.  National  Bank  of  Scotland 
V.  CaHer,  1894  (O.  H.),  2  S.  L.  T.  59. 

325.  Trustee— New  Trustee— Absence  of 
Original  Trustee  f^om  Scotland— Loss  of 
Original  Process  — Authority  to  Divide 
Acquired  Estate. — The  trustee  upon  a  se- 
questrated estate  intromitted  with  the  funds 
of  the  bankrupt,  but  paid  no  dividend  to 
the  creditors,  and  subsequently  quitted  the 
country.  Thereafter  the  bankrupt  succeeded 
to^funds,  and  on  the  petition  of  certain  credi- 


tors a  new  trustee  was  appointed,  when  it  was 
discovered  that  the  whole  process,  sederunt- 
book,  and  list  of  creditors  were  lost.  In  a 
petition  by  the  new  trustee  craving  the  Court 
to  grant  him  authority,  after  intimation  and 
advertisement,  to  proceed  to  divide  the  estate 
among  the  creditors  by  whom  claims  should 
be  lodged  in  terms  of  the  advertisements,  the 
Court  granted  the  authority  craved.  JViUon^ 
1883,  20  8.  L.  R  777. 

326.  Trustee  —  Sequestration  —  Dis- 
cfaaxge— New  Trustee — ^Nobile  oflLdiim.- 
Where  the  trustee  in  a  sequestration  had 
been  discharged,  and  the  bankrupt  had  died 
undischarged,  the  Court,  on  the  petition  of 
the  former  trustee  and  two  creditors,  re- 
mitted to  the  Lord  Ordinary  on  the  Bills 
to  appoint  a  meeting  of  creditors  to  be  held 
for  the  election  of  a  new  trustee,  in  order 
that  they  might  concur  in  granting  a  title  to 
property  which  the  bankrupt  had  sold,  but  of 
which  the  titles  turned  out  to  be  defectiva 
Broum  and  Others^  Petitioners,  1881, 18  8.  L.  R. 
386. 

327.  Trustee  —  Election  —  Finding  of 
Sheriif— Finality--AppeaL— A  Sheriff,  at 
the  election  of  a  trustee,  disallowed  a  vote 
on  the  ground  that  a  claim  was  insufficiently 
vouched.  The  objection  on  which  the  Sheriff 
founded  was  not  stated  by  the  parties  dis- 
puting the  claim.  Held  that  the  Sheriff  had 
not  exceeded  his  jurisdiction,  and  that  an 
appeal  was  incompetent.  Smithy,  fFi7Mn,1892, 
19  B.  428  ;  29  S.  L.  R  359. 

328.  Trustee  —  Election  —  Meeting  — 
Presidency— Sheriff— "Honorary  Sheriif- 
Substitate"— Notice  to  Attend.— Sheriffs, 
including  honorary  Sheriffs-Substitute,  are 
entitled  to  attend  without  formal  notice 
meetings  summoned  to  elect  a  trustee  in  a 
sequestration.  Mann  v.  7'ait,  1892,  20  R  13; 
30  S.  L.  B.  32. 

329.  Trustee— Election— Meeting— Ad- 
journment.— It  is  competent  for  a  meeting 
of  creditors  to  fix  an  adjourned  meeting  to 
be  held  at  a  different  place  from  that  fixed  by 
the  Sheriff  for  the  original  meeting.  Mann 
V.  Tait,  1892,  20  R  13;  30  S.  L.  R.  32. 

330.  Trustee  —  Election  —  Meeting  — 
Minute  of  A^ionmment.- ^«/ /  that  pro- 
ceedings for  the  election  of  a  trustee,  and 
which  occupied  a  meeting  and  an  adjourned 
meeting,  were  not  invalidated  because  the 
minute  of  adjournment  of  the  original  meeting 
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had  not  been  signed  by  the  president.    Mann 
▼.  TaU,  1892,  20  R.  13  ;  30  S.  L.  R.  32. 

331.  Trustee  —  Election — Nomination— 
Appeal  —  Competency  —  Banlmiptcy  Act, 
1856,  sec.  7L— The  Sheriff  declared  that  a 
competitor  for  the  office  of  trustee  had  not 
been  properly  proposed,  and  therefore  oould 
not  be  elected.  Held  that  as  the  Sheriff  had 
failed  to  discharge  his  duty  of  ascertaining 
how  the  vote  stood,  an  appeal  was  competent. 
Farqykanon  v.  Sutherland,  1888,  15  R.  759; 
25  S.  L.  R  573. 

332.  Trnstee  — Election— Nomination.— 
Formal  nomination  is  not  a  condition  of 
election  to  the  office  of  trustee  in  a  seques- 
tration. Farqvhanon  v.  Sutherland,  1888, 
15  R,  759  ;  25  S.  L.  R  573. 

333.  Trustee  —  Election  —  Oldection  to 
Validity — ProoH — It  is  incompetent  to  allow 
a  proof  at  large  of  objections  to  the  validity 
of  votes  in  the  election  of  a  trustee  in  a 
sequestration.  ff^yHe,  dx.  v.  Kyd,  d:c.y  1884, 
11  R.  968;  21  S.  L.  R  693.  Reid  v.  Strathie, 
1h87,  14  R.  847 ;  24  S.  L.  R.  609. 

334.  Tmstee  —  Election  —  Objections  to 
Appointment  —  Proof.  —  A  trustee  on  a 
sequestrated  estate  having  been  elected  by 
the  creditors,  a  note  of  objections  was  lodged 
with  the  Sheriff  objecting  to  confirmation  of 
the  election  on  various  grounds.  The  Sheriff 
allowed  a  proof.  On  appeal  the  Court  refused 
to  interfere  with  the  discretion  of  the  Sheriff 
in  ordering  inquiry.  Moncar  v.  Macdonald, 
dk.,  1887,  14  R  305 ;  24  S.  L.  R.  225. 

335.  Trustee— Election— Objection— Ap- 
peal —  Interlocntor  allowing  Proof  of 
Olijeetions  to  Appointment  of  Tmstee. — 
A  tmstee  on  a  sequestrated  estate  having 
been  elected  by  the  creditors,  a  note  of 
objections  was  lodged  with  the  Sheriff 
objecting  to  confirmation  of  the  election 
on  various  grounds.  The  Sheriff  allowed  a 
proof.  Held  that  an  appeal  against  this 
interlocutor  was  competent.  Moncur  v.  Mac- 
donald,  dh;.,  1887, 14  R.  305 ;  24  S.  L.  R.  225. 

336.  Tmstee  — Liability  — Arrangement 
between  Tmstee  and  Creditors.— A  trustee 
upon  a  sequestrated  estate  made  an  arrange- 
ment with  bondholders  over  certain  subjects 
belonging  to  the  estate  whereby  he  paid 
anears  of  interest  affecting  those  subjects 
on  condition  that  the  bondholders  should  not 
within  eighteen  months  exercise  their  power 


of  sale,  and  should  advance  further  money  for 
the  completion  of  one  of  the  properties  which 
was  uncompleted.  Held,  on  the  ultimate  in- 
sufficiency of  the  subjects  to  meet  the  loans, 
that  the  arrangement  did  not  involve  an 
undertaking  by  the  trustee  to  become  per- 
sonally answerable  for  the  loans.  Edinburgh 
Heritable  Security  Coy.  v.  Stevenson's  Trustee, 
1886,  13  R.  427  ;  23  S.  L.  R.  276. 

337.  Tmstee  —  Liability  —  Adoption  of 
Bankrupt's  Contract— Lease.— Actings  of 
the  trustee  of  a  sequestrated  bankrupt  which 
held  not  to  involve  an  adoption  by  him  of  the 
lease.  M*Gavin  v.  SturrocJ^s  Triistee,  1891, 
18  R576;  28  S.  L.  R.  414. 

338.  Tmstee  —  Liability  —  Adoption  of 
Lease. — The  following  actings  by  a  trustee 
on  the  sequestrated  estates  of  a  person  who 
had  occupied  a  dairy  farm  under  a  yearly 
lease  were  held  not  to  amount  to  an  adop- 
tion of  the  lease.  At  the  date  of  the  seques- 
tration there  were  but  a  few  weeks  of  the 
lease  to  run;  the  trustee  advertised  the 
stock,  (ftc,  for  sale.  In  reply  to  this  notice 
he  received  an  offer,  which  he  accepted,  for 
payment  of  a  lump  sum,  including  £12  of 
rent  for  the  remainder  of  the  lease,  and  bind- 
ing the  purchaser  to  pay  the  farm  servants 
for  the  remaining  period  of  their  service. 
Imrie's  Trustee  v.  Calder,  1897,  25  R  15  ;  35 
S.  L.  R  14 ;  5  S.  L.  T.  140 ;  and  see  Craig*s 
Trustee  v.  Lord  Malcolm,  1900,  2  F.  541  ;  37 
S.  L.  R.  398 ;  7  S.  L.  T.  398. 

339.  Tmstee  —  Liability  —  Contract.— A 

trustee  in  sequestration,  under  whose  general 
authority  the  bankrupt  continued  to  carry 
on  a  going  business,  is  the  contracting  party 
in  contracts  entered  into  after  the  seques- 
tration, but  made  in  the  ordinary  course  of 
business,  and  as  such  trustee  is  liable  for  the 
fulfilment  of  the  contracts  and  for  damages 
arising  from  a  breach  thereof.  Mackessack  d; 
Son  V.  Molleson,  1886,  13  R.  445  ;  23  S.  L.  R. 
301. 

340.  Tmstee  —  Liability  —  Litigation- 
Trustee  sisting  himself  Defender.  —  A 
trustee  in  bankruptcy  who  sists  himself  as 
defender  in  an  action  renders  himself  liable 
to  the  whole  conclusions  of  the  summons. 
Watson  V.  Duncan,  1896  (O.  H.),  4  S.  L.  T.  75. 

341.  Tmstee— Liability—  Sale— Storage 
of  Goods  pending  Litigation.— The  trustee 
on  a  sequestrated  estate  stored  goods  pend- 
ing a  litigation  regarding  their  ownership. 
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It  was  decided  that  they  did  not  belong  to 
the  bankrupt  estate.  Held  that  the  trustee 
was  not  entitled  to  recover  from  the  owner 
of  the  goods  the  expense  incurred  by  him  in 
storing  them.  JFiUon^s  Trustee  y,  Fraaer's 
Truitee,  1887,  14  R.  604;  24  S.  L.  R.  371. 

342.  TruBtee  — Powers— Compromise.— 

The  Court  refused  to  allow  a  creditor  to  open 
up  a  question  between  a  sequestrated  debtor 
and  his  debtor,  which  had  been  compromised 
by  the  trustee  in  the  sequestration  and 
approved  of  by  a  majority  of  creditors.  Mar- 
shall <fc  Attkm  V.  CampbeWt  Trudee,  1889,  16 
R.  896 ;  26  S.  L      .  636. 

343.  Trustee  —  Powers  —  Compromise— 
Bankruptcy  (Scotland)  Act,  1856,  sees.  115, 
176. — Beld.  that  a  transaction  by  which  the 
trustee  and  commissioners  in  a  sequestration 
gave  up  to  a  heritable  creditor  part  of  the 
bankrupt's  heritage  in  lieu  of  his  claim  was 
a  genuine  compromise,  and  therefore  valid. 
Dakell  v.  Dennistim,  ctr.,  1876,  4  R.  222 ;  14 
S.  L.  R.  164. 

344.  Trustee  —  Powers  —  Mandatory  for 
Creditors. — Observations  as  to  the  impro- 
priety of  a  trustee  in  a  sequestration  acting 
as  a  mandatory  for  creditors.  IViiham  v. 
Teenan'8  Trustee,  1884,  11  R.  776  ;  21  S.  L.  R. 
520. 

345.  Trustee  —  Powers  —  Becovery  of 
Documents.  —  The  proper  remedy  of  a 
trustee  who  desires  exhibition  of  docu- 
ments relative  to  the  bankrupt's  affairs  is 
to  call  for  their  production  under  sections 
90,  91,  and  93  of  the  Bankruptcy  (Scotland) 
Act,  1856,  an  action  of  exhibition  and  tran- 
sumpt  being  unnecessary.  Selkirk  v.  Servicej 
1880,  8  R.  29  ;  18  S.  L.  R.  9. 

346.  Trustee  —  Powers  —  Becovery  of 
Documents  from  Bankrupt's  Law-Agent— 
Hypothec. — A  trustee  in  a  sequestration 
obtained  for  certain  purposes  documents  from 
the  bankrupt's  law-agents,  and  granted  them 
a  receipt,  reserving  their  right  of  hypothec. 
Held  that  the  trustee  had  not  incurred  per- 
sonal liability,  and  that  the  law-agents  could 
only  claim  a  preference  by  lodging  a  claim  in 
the  sequestration.  Adam  dh  lyindi^tter  v. 
JVhite's  Trustee,  1884,  11  R.  863;  21  S.  L.  R. 
674. 

347.  Trustee— Powers— Sale  of  Heritable 
Estate— Title  of  Trustee  to  receiye  Price- 
Bankruptcy  Act,  1856,  sec.  116.— A  trustee 


who  without  the  concurrence  of  heritable 
creditors  sells  heritage  belonging  to  the 
sequestrated  estate,  has  a  good  title  to  re- 
ceive payments  to  account  of  the  price  before 
a  scheme  of  ranking  and  division  has  been 
settled.  Galium  v.  Goldie,  dx.,  1885,  12  R. 
1137 ;  22  S.  L.  R.  756. 

348.  Trustee  — Powers- Sale  to  Law- 
Agent  of  Trust. — The  law-agent,  in  a  seques- 
tration, held  entitled  to  purchase  effects  of 
the  bankrupt  sold  by  auction  by  the  trustee. 
Rutherfurd  v.  Macgregor  d;  Coy,,  1891,  18  R. 
1061  ;  28  S.  L.  R.  768. 

349.  Trustee  — Powers  — Sale  to  Law- 
Agent— Sale  by  Trustee  of  Decree  for  Pay- 
ment to  Agent  in  the  Sequestration- 
Validity  of  Sale. — The  trustee  in  a  seques- 
tration sold  to  the  law-agent  employed  by 
him  a  decree  for  payment,  part  of  the  bank- 
rupt estate.  Held  that  the  sale  was  legal 
Noble  V.  Campbell,  1876, 4  R.  77 ;  14  S.  L.  R.  42. 

350.  Trustee — BemoTal— Proceedings  f cyr 
Election  of  New  Trustee.— Terms  of  Inter- 
locutor removing  old  trustee  and  appointing 
procedure  for  election  of  new  trustee.  Ac- 
countant in  Bankruptcy  v.  Davie,  1884,  II  R. 
1013;  21  S.  L.  R.  640. 

351.  Trustee— Bemoval— Notice  of  Meet- 
ing—Bankruptcy (Scotland)  Act,  1856 
(19  ft  20  Vict.  c.  79),  sees.  74^  98,  99.— 

Held  that  a  meeting  of  creditors  called  by  a 
commissioner  on  a  bankrupt  estate  for  the 
purpose  of  removing  the  trustee  under  section 
74  of  the  Bankruptcy  (Scotland)  Act,  1856, 
must  be  specially  intimated  to  the  trustee  at 
least  not  later  than  the  date  of  the  adver- 
tisement calling  the  meeting.  APFadyean 
V.  Campbell,  1884,  21  S.  L.  R.  479. 

352.  Trustee— Bemoval- Title  to  Sue 
after  BemoTaL — ^A  trustee  on  a  sequestrated 
estate  raised  an  action  in  which  he  obtained 
from  the  Lord  Ordinary  a  decree  finding  him 
entitled  to  expenses.  The  defender  recliumed. 
Meanwhile  the  trustee  was  removed  from 
office.  His  successor  refused  to  sist  himself 
in  the  action,  whereon  the  original  trustee 
craved  leave  to  sist  himself,  on  the  ground 
that  he  had  an  interest  in  the  question  of  ex- 
penses. The  Court  refused  the  application. 
Mackenzie  v.  Fowler,  1897,  24  R  1080;  34 
S.  L.  R.  810 ;  5  S.  L.  T.  107. 

353.  Trustee— Status— Creditors  —  Title 
to  represent  Alimentary   Creditors.  —  A 
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tmstee  in  bankruptcy  is  trustee  only  for  the 
general  body  of  creditors,  and  does  not  repre- 
sent a  particular  class  such  as  alimentary 
creditors.  Corhd  v.  WadMl,  1879,  7  R.  200 ; 
17  &  L.  R  106. 

354.  Vesting  of  Estate— Act  and  War- 
lant. — 0h9trDaiion»  on  the  difference  between 
the  poidtion  of  a  trustee  on  a  sequestrated 
estate  and  the  liquidator  of  a  company  in 
regard  to  the  vesting  of  a  bankrupt  estate. 
Gra^t  Tn.  v.  Benhar  Goal  Coy.,  Ltd,,  dr.,  1881, 
9  R.  225 ;  19  S.  L.  R.  170. 

355.  Vesting  of  Estate  —  Appeal  —  Oom- 
petency — Segnestration— Petition  to  have 
Pension  applied  for  Benefit  of  Creditors— 
Baakmptcy  Act,  1856^  sees.  149,  170.— 
A  trustee  in  a  sequestration  petitioned  the 
Sfaenfi*  in  ordinary  Sheriff  Court  form,  inter 
alia,  to  recommend  the  Postmaster-General 
to  consent  to  a  portion  of  a  post-office  pension 
of  the  bankrupt  being  paid  to  petitioner. 
The  Sheriff  made  the  recommendation,  and 
continued  the  case.  Held  that  it  was  a  seques- 
tration process,  and  that  an  appeal  was  com- 
petent, although  the  whole  merits  had  not 
been  disposed  of.  Scotfs  Trustee  v.  Scott,  1885, 
12  R.  540 ;  22  S.  L.  R.  346. 

366.  Vesting  of  Estate— Effect  of— Com- 
petition between  Executor  of  Bankrupt 
snd  Assignee  of  Trustee.— A  sequestrated 
bankrupt  concealed  from  his  trustee  a  policy 
of  insurance  on  his  life.  His  wife  kept  up 
the  policy,  and  on  her  husband's  death  ob- 
tained from  the  trustee  an  assignation  of  it 
on  payment  of  the  surrender  value  at  the 
date  of  the  sequestration.  Held  that  the 
widow's  title  was  good  against  (1)  the  execu- 
tor of  her  husband ;  (2)  persons  who  after  the 
sequestration  had  lent  on  the  security  of  the 
policy-  ScoUish  Union  Imur.  Coy.  v.  Fairley 
and  (Hken,  1900  (O.  H.),  8  S.  L.  T.  154. 

357.  Vesting  of  Estate— Tantum  et  tale. 
— ^Property  held  by  a  bankrupt  on  ex  fade 
absolute  title,  but  subject  to  latent  trusts, 
vests  in  his  trustee  tantum  et  tale  as  it  be- 
longed to  the  bankrupt.  Heritable  Rever- 
nonary  Cay.  v.  MUlar,  1892  (H.  L.),  19  R  43; 
30  S.  L.  R  13. 

358.  Vesting  of  Estate— Tantum  et  tale. 
— ^A  bankrupt  was  his  sister's  creditor  and 
also  one  of  her  marriage-contract  trustees, 
and,  in  the  latter  capacity,  bound  to  ingafcher 
her  aequirenda.  Held  that  the  trustee  on  his 
sequeetrated  estates  could  not  attach  a  legacy 


bequeathed  to  the  sister,  in  respect  of  the 
debt  due  to  her  brother,  Graeme's  Trustee  v. 
Giersberg,  1888,  16  R.  691  ;  25  S.  L.  R.  529. 

359.  Vesting  of  Estate— Tantum  et  tale 
—Funds  of  Third  Party  immized— Bank- 
ruptcy Act,  1856,  sec.  104.— Where  money 
obtained  by  the  sale  of  securities  of  a  client, 
and  lodged  on  deposit  receipt  by  a  law-agent, 
was  capable  of  identification  as  the  produce  of 
the  sale  of  the  securities,  the  Court  ordered 
it  to  be  withdrawn  from  the  estates  of  the 
agent  who  had  been  sequestrated.  Jopp  v. 
Johnston's  Trustee,  1904,  41  S.  L.  R  829;  12 
S.  L.  T.  279. 

360.  Vesting  of  Estate— Tantum  et  tale 
—Bight  assigned  by  Bankrupt,  but  Assig- 
nation not  intimated.— A  person  having  as- 
signed a  right  was  sequestrated  and  the  act 
and  warrant  of  his  trustee  issued  before  the 
assignation  was  completed  by  intimation. 
Held  that  the  right  assigned  vested  in  the 
trustee.  Brown^s  Tre,  v.  Browne,  1901  (O.  H.), 
9  S.  L.  T.  128. 

361.  Vesting  of  Estate -Tantum  et  tale 
—Marriage  Contract  Funds.— A  son  by 
postnuptial  contract  assigned  to  trustees,  of 
whom  he  was  one  himself,  his  interest  in  his 
father's  estate.  The  assignation  was  not 
intimated  to  the  father's  trustees.  Seven 
years  later  the  son  was  sequestrated.  Held 
that  his  share  in  his  father's  estate  was 
not  carried  to  the  trustee  in  bankruptcy. 
Mounsey,  1896  (O.  H.),  4  S.  L.  T.  46. 

362.  Vesting  of  Estate— Tantum  et  tale 
—Policy  oyer  Bankrupt's  Life  in  terms 
of  Married  Women's  Policies  of  Assurance 
Act^  1884— Made  with  intent  to  Defraud. 
— Trustee  on  sequestrated  estate  of  husband 
ordained  to  deliver  to  husband,  as  trustee  for 
his  wife,  a  policy  of  insurance  efifected  by  him 
over  his  own  life  for  the  benefit  of  his  wife, 
in  terms  of  the  Married  Women's  Policies  of 
Assurance  Act,  1884,  more  than  two  years 
before  his  bankruptcy.  There  were  aver- 
ments that  the  policy  had  been  taken  out 
by  the  bankrupt  when  insolvent  in  order  to 
defraud  his  creditors.  Held  that  their  remedy 
in  that  event  was  to  seek  repetition  of  the 
premiums  which  had  been  paid.  Stewart  v. 
Hodge,  1901  (O.  H.),  8  S.  L.  T.  436. 

363.  Vesting  of  Estate— Tantum  et  tale 
—Fraud  of  Bankrupt.— A  firm  of  law-agents 
lent  money  of  their  clients  on  heritable 
security,  but  failed  to  record  the  bonds  and 
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dispositions.  Thereafter  they  obtained  a 
bond  and  disposition  in  security  of  the  same 
subjects  in  their  own  favour.  This  latter 
bond  they  duly  recorded.  On  the  sequestra- 
tion of  the  law-agents,  held  that  their  trustee 
took  the  estate  tantum  et  taU  as  it  stood  in 
them ;  that  he  was  not  entitled  to  take  advan- 
tage of  their  fraud;  and  that  the  security 
subjects  must  go  to  their  clients.  Colquhoun^s 
TnusUe  v,  OampbeWs  Trs.,  1902,  4  F.  739  ;  39 
S.  L.  R.  469 ;  10  S.  L.  T.  7. 

364.  Vesting  of  Estate— Tantnm  et  tale 
— Qoods  falling  within   Beqnestration.— 

Held  that  wines  belonging  to  a  wine  mer- 
chant in  the  cellar  of  a  hotel-keeper,  under  an 
arrangement  that  the  wine  merchant  should 
only  be  paid  for  the  wines  used,  did  not  fall 
to  the  trustee  on  the  hotel-keeper's  seques- 
tration.— Bell,  Bannie  <t'  Coy.  v.  Smithy  1885 
(O.  H.),  22  S.  L.  R.  697. 

365.  Vesting  of  Estate  — Acqoirenda— 
Prior  Security  — Bankruptcy  Act,  1856, 
sees.  102,  103. — A  trustee  on  a  sequestrated 
estate  takes  the  property  tantum  et  tale  as  it 
stood  in  the  bankrupt,  and  is  entitled  to  a 
vesting  order  to  acquirenda,  in  spite  of  the 
opposition  of  a  creditor  urging  a  security 
over  such  acquireiida,  constituted  prior  in 
date  to  the  sequestration.  Lord  Napier's 
Trustee  v.  Lord  de  Savmarez,  1899,  1  F.  614 ; 
36  S.  L.  R.  450 ;  6  S.  L.  T.  343. 

366.  Vesting  of  Estate— Acquirenda. — 

The  father  of  a  bankrupt  having  died  leaving 
a  trust  settlement,  the  son's  trustee  in  bank- 
ruptcy petitioned  for  a  vesting  order  in 
general  terms  in  estate  falling  to  the  son 
under  his  father's  settlement.  Objections  to 
the  petition  as  wanting  in  specification  re- 
pelled, and  order  grarited  vesting  the  estate, 
subject  to  any  questions  of  its  alimentary 
character,  or  the  trustee's  right  to  exercise 
the  election  between  legitim  and  the  pro- 
vision which  was  originally  in  the  bankrupt. 
Munro  v.  Garland,  1898  (O.  H.),  6  S.  L.  T.  122. 

367.  Vesting  of  Estate  —  Acquirenda— 
Completion  of  Trustee's  Title  to  — Subse- 
quent Creditors  — Diligence  — Bankruptcy 
Act,  1856,  sec.  103. — A  sequestrated  bank- 
rupt was  tenant  of  a  farm  under  a  lease 
which  provided  that  it  should  become  void, 
in  the  landlord's  option,  on  the  bankruptcy 
of  the  tenant.  In  the  sequestration  the 
landlord  intimated  that  he  had  terminated 
the  lease.  Subsequently,  under  a  new 
arrangement,  the  tenant  remained  on  in  the 


farm,  and  prior  to  his  discharge  a  sum  be- 
came due  by  the  landlord  to  him  as  outgoing 
tenant.  This  sum  was  arrested  by  a  creditor 
in  a  debt  incurred  in  connection  with  the 
farm  subsequent  to  the  sequestration.  At 
the  date  of  the  arrestments  the  trustee  in 
the  sequestration  had  not  obtained  from  the 
L.  O.  a  declarator  vesting  <icqutrenda  in  him. 
In  a  competition  between  the  trustee  and  the 
arresting  creditor,  held  (1)  that  the  sum  due 
by  the  landlord  was  not  due  under  the  lease, 
and  therefore  did  not  vest  in  the  trustee  at 
the  dat«  of  sequestration;  (2)  that  it  fell 
under  the  trustee's  claim  to  acquirenda,'  (3) 
that  the  trustee's  title  was  merely  personal 
till  completed  by  a  declarator  in  terms  of  sec 
103  of  the  Bankruptcy  Act,  and  that  the  fund 
lay  exposed  to  the  diligence  of  creditors  in 
debts  subsequent  to  the  date  of  the  seques- 
tration ;  (4)  that  the  arresting  creditor  must 
be  preferred,  (hunt  v.  Greenes  Trustee,  1901,  3 
F.  1016 ;  38  S.  L.  R.  733  ;  9  S.  L.  T.  139. 

368.  Vesting  of  Estate  — Acquirenda  — 
Subsequent    Creditors  —  Acquiescenceu  — 

After  the  trustee  in  a  sequestration  had  been 
discharged  the  bankrupt,  who  remained  un- 
discharged^ carried  on  business  without  the 
interference  of  the  creditors.  Held  that  the 
creditors  were  not  entitled  to  daim  the  pro- 
perty thus  acquired  to  the  exclusion  of  new 
creditors.  Ahel  v.  PyaU,  1883,  11  R.  149;  21 
S.  L.  R.  118. 

369.  Vesting  of  Estate  —  Acquirenda  — 
Title  —  Bankruptcy  Act,  1856,  sec.  103  — 
Arrestments  by  Posterior  Creditors. — In 

order  to  complete  his  title  to  acquirenda  a 
trustee  on  a  sequestrated  estate  must  make 
application  to  and  obtain  declarator  from  a 
L.  O.  in  terms  of  sec.  103.  Until  his  title  ia 
so  completed  the  acquirenda  lie  open  to  the 
diligence  of  creditors  whose  debts  have  been 
incurred  subsequent  to  the  date  of  sequestra- 
tion. Accordingly  an  arrestment  prior  in 
date  to  such  declarator  preferred,  Orant  v 
Green's  Trs.,  1901,  3  F.  1016  ;  38  S.  L.  R.  733 ; 
9  S.  L.  T,  139. 

370.  Vesting  of  Estate  — Acquirenda— 
New  Trustee  — Discharge  of  Trustee— Ac- 
quisition of  New  Estate  subsequently  to 
Trustee's  Discharge  —  Bankruptcy  Act. 
1856,  sec.  103.— After  the  discharge  of  a 
trustee  in  a  sequestration,  but  prior  to  the 
bankrupt's  own  discharge,  the  bankrupt 
succeeded  to  certain  property.  He  entered 
into  an  antenuptial  contract  of  marriage  and 
assigned  his  whole  interest  in  the  property  U> 
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his  marriage-oontract  trustees.  Thereafter 
the  tmstee  was  on  his  own  petition  re- 
appointed trustee,  and  he  claimed  the  pro- 
perty  assi^ed  to  the  marriage-contract 
trustees.  Held  that  the  trustee  was  entitled 
to  the  new  estate  for  hehoof  of  the  creditors. 
Taylor  v.  ChaHeris  rfc  Andrew,  1879,  7  R.  128 ; 
17  &  L.  R.  46. 

371.  Vestaxig  of  Estate  —  Acquirenda— 
Schoolmaster^s  SaiBxy.—Held  that  sec.  103 
of  the  Bankruptcy  Act,  1856,  does  not  attach 
the  salary,  earned  after  sequestration,  of  a 
schoolmaster  who  held  his  appointment  at  the 
d&te  of  the  sequestration.  Opinion  (per  Ld. 
Fraser)  that  the  word  ^* estate"  in  the  said 
section  does  not  '*  apply  to  anything  else  than 
»)me  tangible  property  which  has  come  to  the 
bankrupt  by  succession,  bequest,  donation,  or 
other  means  irrespective  of  the  labour  of  the 
bankrapt  himself."  Bairon  v.  Mitchell,  1881, 
B  R.  933 ;  18  S.  L.  R  668. 

372.  Vesting  of  Estate— Acqnirenda— 
Damages  for  Slander  Beooyered  by  XJndis- 
charged  Bankrupt— Bankruptcy  (Scotland) 
Act^  1856,  sec.  103.— An  undischarged  bank- 
rupt recovered  a  sum  of  £400  as  reparation 
for  a  slander  uttered  after  his  sequestration. 
Held  that  this  sum  vested  in  the  trustee 
under  the  103rd  section  of  the  Act  of  1856. 
JackMOfi  V.  M'Kechnie,  1875,  3  R.  130;  13 
&  L.  R.  65. 

373.  Vesting  of  Estate  —  Alimentary 
Prorision— Excess  above  Necessity.— The 
excess  of  an  alimentary  provision  beyond 
what  is  reasonably  necessary  (in  the  opinion 
of  the  Court)  for  the  maintenance  of  the 
grantee  lies  open  to  the  diligence  of  his 
ersditors.  Livingttone  v.  Livingsttme,  1886,  14 
R  43  ;  24  S.  L.  R.  30.  Dick  v.  Rusgell,  1887, 
15  R.  261 ;  26  S.  L.  R.  281.  Haydon  v.  Forres^s 
Tn^  18^5  (O.  H.),  3  S.  L.  T.  182.  Claremm^s 
Tn.  V.  Claremont,  1896  (O.  H.),  4  8.  L.  T.  144. 

374.  Vesting  of  Estate  —  Alimentary 
Pttmsion — Pension— Intimation  to  Bank- 
rupt—Bankruptcy  Act,  1856,  sec  149.— 
A  bankrupt  is  entitled  to  intimation  of  an 
application  by  his  trustee  to  have  a  portion 
of  his  pension  applied  in  payment  of  his 
debts.  ScMe  Trustee  v.  Scott,  1884, 12  R.  182  ; 
22  S.  L.  R.  147. 

375.  Vesting  of  Estate  —  Alimentary 
Ptowision  —  Pension  —  Bankruptcy  Act^ 
1356,  sec.  149. — A  Government  pension  of 
£46  was  the  only  means  of  support  of  a  bank- 


rupt. There  were  no  other  assets  available 
for  his  creditors.  The  Court  re/used  to  ordain 
a  portion  of  the  pension  to  be  applied  for  the 
benefit  of  creditors.  ScotCs  Trudee  v.  Scott, 
1885,  12  R  540;  22  S.  L.  R  346. 

376.  Vesting  of  Estate— Contingent  In- 
terest—Interest Subject  to  Power  of 
Apportionment  —  Interest  not  Vested — 
Vesting  in  the  Trustee— Bankruptcy  Act, 
1856,  sees.  102,  103. — Questioned  whether  a 
contingent  interest  in  a  marriage-contract 
fund,  subject  to  a  power  of  apportionment 
and  not  yet  vested,  is  a  subject  which  can 
vest  in  the  trustee  on  the  sequestrated  estate. 
McDonald  v.  M'Grigor,  1874, 1  R.  817. 

377.  Vesting  of  Estate— Executory  Con- 
tract at  Date  of  Sequestration— Delectus 
Persome  — Power  of  Trustee  to  Imple- 
ment Bankrupt's   Contract— Mora.— /^^/(^ 

that  by  his  delay  a  trustee  in  a  sequestration 
was  barred  from  taking  up  an  executory  con- 
tract of  the  bankrupt,  and  questioned  whether 
the  contract  was  one  in  which  there  was 
delectus  personse  or  not.  Anderson  v.  HamiLU>n 
d'  C<yy.y  1875,  2  R  355 ;  12  S.  L.  R  267. 

378.  Vesting  of  Estate— Funds  in  hands 
of  Agent — Defence  in  Criminal  Trial — A 
man  indicted  on  a  criminal  charge  handed  a 
sum  of  money  to  his  agent  for  use  in  his 
defence  and  to  make  disbursements.  While 
some  of  the  money  was  in  the  agent's  hands 
the  client  was  sequestrated.  Held  that  the 
agent  must  account  to  the  trustee  for  all 
sums  in  his  hands  at  the  date  of  sequestration. 
Mackerme  v.  Campbell,  1894,  21  R  904;  31 
S.  L.  R  767. 

379.  Vesting  of  Estate— Funds  forming 
Subject  of  M.P.  —  At  the  date  of  his 
sequestration  part  of  the  funds  of  a  bank- 
rupt formed  the  subject  of  an  action  of 
multiplepoinding.  The  trustee  lodged  a 
claim  to  the  whole  fund  for  distribution. 
The  L.  O.  ranked  and  preferred  him  in  terms 
of  his  claim.  Gleland  Tru,  v.  Dalrympl^s  Trustee, 
1903,  6  F.  262 ;  41  S.  L.  R  160;  11  S.  L.  T. 
514. 

380.  Vesting  of  Estate— Funds  in  hands 
of  "Stakeholder." — A.  advanced  money  to 
B.  to  complete  the  purchase  of  a  house,  on 
the  agreement  that  it  should  be  at  once 
conveyed  in  security  to  him.  B.  handed  over 
the  money  to  G.  The  transaction  hung  fire 
owing  to  a  dispute  as  to  the  title  to  the 
house.    A.  began  to  press  for  repayment  of 
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his  money,  bat  it  was  finally  arranged  that 
G.  would  hold  it  till  the  qaestiou  of  title 
should  be  settled.  C.  was  a  party  to  this 
arrangement.  B.  having  absconded,  and  his 
estates  having  been  sequestrated,  held  that 
A.*s  claim  upon  the  money  in  C.'s  hands  was 
preferable  to  that  of  B.*8  trustee  in  bank- 
ruptcy. JHxon  d:  Wilson  v.  M^ItUyrej  1898 
(O.  H.),  6  S.  L.  T.  18a 

381.  Vesting  of  Estate  —  Goodwill — 
Trade  Name. — A  trustee  in  bankruptcy  can 
sell  the  goodwill  of  a  business  and  its  trade 
name  so  as  to  exclude  the  bankrupt  (when 
discharged)  from  commencing  a  similar  busi- 
ness under  the  same  style,  or  using  the  same 
or  a  similar  trade  name.  Melrose-Drovefy  Ltd, 
V.  Heddle,  1901,  4  F.  1120 ;  39  S.  L.  R.  529. 

382.  Vesting  of  Estate— Sequestration— 
QoodwiU  of  Hotel  Business  — Delivery  of 
Licence  —  Bankruptcy  (Scotland)  Act, 
1856  (19  ft  20  Vict.  c.  29),  sees.  91  and 
93.  —  The  tenant  of  an  hotel  became  bank- 
rupt, and  after  his  sequestration  obtained, 
with  the  concurrence  of  the  trustee,  a  new 
certificate  or  licence.  The  trustee  then  sold 
the  goodwill  of  the  business.  Held  that  the 
Uconoe  was  an  accewory  of  the  goodwill,  and 
that  the  trustee  was  entitled  to  delivery  of 
it  for  behoof  of  the  creditors.  Selkirk  v. 
Coupland,  1886,  23  S.  L.  R.  456. 

383.  Vesting  of  Estate— Lease— Ghrowing 
Orop — Poinding. — Held  that  growing  crops  on 
the  farm  of  a  sequestrated  tenant  vest  in  the 
trustee  in  bankruptcy  to  the  exclusion  of  a 
preference  in  a  heritable  creditor  who  has 
subsequently  obtained  a  poinding  of  the 
ground.  LoveWs  Trs.  v.  Jt^iUon,  1896,  3 
S.  L.  T.  224,  275. 

384.  Vesting  of  Estate— Lease— Crop— 
Compensation. — It  was  a  stipulation  in  a  lease 
that  the  landlord  should,  in  the  event  of  its 
termination  by  the  tenant's  bankruptcy,  take 
over  a  portion  of  the  crop  at  a  valuation. 
The  tenant  was  sequestrated  while  he  owed 
the  landlord  for  arrears  of  rent.  It  was 
agreed  between  the  trustee  in  bankruptcy 
and  the  landlord  that  the  crop  should  be 
handed  over  to  the  landlord  at  a  valuation, 
reserving  the  question  of  his  right  to  demand 
delivery.  The  landlord  proposed  to  set  ofif 
the  sum  brought  out  by  the  valuation  against 
his  claim  for  arrears.  Held  (1)  that  the  land- 
lord's claim  under  the  lease  resolved  itself 
into  one  of  damages  ;  (2)  that  the  crop  vested 
at  the  date  of  the  sequestration  in  the  trustee; 


(3)  that  the  landlord  had  obtained  delivery 
under  an  agreement  with  the  trustee,  and 
was  therefore  not  entitled  to  compensate. 
HaH  V.  Baird,  1897  (O.  H.),  6  S.  L.  T.  172, 
Forbad  Trs. y.Oyilvy,  1004, eF, 548;  41&L.R. 
393;  lis.  L.T.  739. 

385.  Vesting  of  Estate— Lease— Fencing 
—Sown  Grass— Deceased  Bankrupt— Li- 
coming  Tenant.— The  lease  of  an  arable  farm 
for  twenty-four  years  was  taken  to  the  tenant, 
whom  failing  to  his  two  daughters  jointly. 
The  estates  of  the  tenant  were  sequestrated 
after  his  death.  The  daughters  entered  into 
possession  under  the  destination  in  the  lease. 
In  an  action  by  the  trustee  in  the  seques- 
tration of  the  deceased  tenant  against  the 
daughters,  held  that  the  pursuer  had  no  claim 
for  the  value  of  permanent  wire  fencing, 
although  by  express  stipulation  it  was  to  be 
paid  for  by  the  landlord  at  the  expiry  of  the 
lease  if  left  in  good  order,  or  for  grass  sown 
by  the  deceased  not  being  new  grass  sown  for 
a  hay  crop.  Cumming  v.  Graham  and  Othen, 
1889,  26  S.  L.  R.  762. 

386.  Vesting  of  Estate  —  Sequestratioii 
of  Husband  —  Separate  Estate  of  Wife- 
Wife's  Estate  immized  with  Husband's— 
Married  Women's  Property  Act^  1881, 
sec.  1  (4).  —  Section  1  (4)  of  the  Married 
Women's  Property  Act,  1881,  provides  that 
<<any  money  or  other  estate  of  the  wife  lent 
to  or  entrusted  to  the  husband  or  immixed 
with  his  funds,  shall  be  treated  as  assets  of 
the  husband's  estate  in  bankruptcy."  Held 
that  the  immixture  is  to  be  looked  for  as 
at  the  date  of  sequestration.  So,  where  a 
husband,  insolvent  but  not  sequestrated, 
repaid  to  his  wife  sums  of  hers  which  were 
immixed  with  his  money,  held  that  the 
trustee  in  his  sequestration  could  not  claim 
repetition.  Robertson^s  Trustee  v.  Robertson^ 
1900  (O.  H.),  8  S.  L.  T.  101.  [See  voce  Hw^ 
ba7id  and  Wife,"] 

387.  Vesting  of  Estate— Licence— Bank- 
ruptcy (Scotland)  Act,  1856,  sec.  91.— The 

trustee  on  a  publican's  sequestrated  estate  is 
entitled  to  production  and  delivery  of  the 
bankrupt's  permit  book  and  certificate  of 
licence.  Fraser^s  Trustee  v.  Fraser,  1896,  23  R 
978 ;  33  S.  L.  R.  713 ;  4  S.  L.  T.  72. 

388.  Vesting  of  Estate— Beoompense— 
Expenditure  after  Insolvency  in  Improving 
Estate  held  in  Trust. — A  trustee  in  a  seques- 
tration raised  an  action  against  the  bankrupt's 
marriage  contract  trustees  for  declarator  that 
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the  estate  held  by  them  in  trust  so  far  as  it 
had  benefited  by  expenditure  of  the  bankrupt 
after  the  date  of  his  insolvency  was  held  for 
behoof  of  the  trustee  in  bankruptcy.  Action 
held  relBTant.  Main  v.  Fleming's  Trs.,  1881, 
8IL880;  18  S.  L.  R.  632. 

389.  Yestmg  of  Estate— Spes  Bnccessionis 
— Obli^tion  to  AflHlgn. — Spes  successionis 
which  a  bankrupt  may  have  do  not  vest  in  his 
trustee,  nor  can  he  be  called  upon  to  assign 
them.  Beid  ▼.  Marison^  1893,  20  R.  510;  30 
&  L.  R.  477;  overruling  Kirkland  v.  Kirl-- 
land's  TruMee,  1886,  13  R.  798;  23  S.  L.  R 
546. 

390.  Vesting  of  EBtate--Spes  saccesaioiiis 
— AMeiiatioiL — It  is  not  competent  for  an 
undischarged  bankrupt  to  alienate  a  spes  suc- 
cessionis. Obers  v.  Paton's  Trs.^  1897,  24  R. 
719;  34  S.  L.  R.  538;  4  S.  L.  T.  350.  Cf. 
Aikmany  Petitioner,  1893,  30  S.  L.  R  804. 

39L  Vesting  of  Estate  —  Succession  — 
Ri^t  to  Elect.— The  bankrupt's  right  to 
elect  between  a  legal  and  a  conventional  pro- 
vision vests,  when  it  emerges^  in  his  trustee. 
WiAari  V.  Maris&n,  1895  (O.  H.),  3  8.  L.  T. 
29. 

392.  Vesting  of  Estate  —  Snccession— 
Leeitim— Bankniptcy  (Scotland)  Act,  1856, 
sec  103. — ^While  A.  was  an  undischarged 
bankrupt,  his  father  died  leaving  a  trust  dis- 
positioa  and  settlement  in  terms  of  which  his 
trustees  were  directed  to  pay  A.  an  alimen- 
tary annuity.  This  provision  was  not  declared 
to  be  in  full  of  legitim,  but  the  provisions 
in  said  deed  completely  disposed  of  the  uni- 
tertitas  of  John  Bayne's  estate.  Held  that 
the  trustee  in  bankruptcy  was  entitled  to 
dum  ksgitim.  (Aikman,  1893,  30  S.  L.  R.  804 
fiiOovxd.)  WishaH  v.  Morison,  1895  (O.  H.), 
3  a  L.  T.  29. 

383L  Volnntaiy  Trust  —  Accountant  of 
Ooozt— Bankruptcy  Act,  1856,  sec.  166.— 
Qnestion:  Whether  private  trusts  could  be 
brought  under  control  of  the  Accountant  of 
Court  in  terms  of  sec.  166  of  the  Bankruptcy 
Act,  1856.     Rathum's  Trs.,  1888,  15  R.  740. 

391  Voluntary  Trust— Sequestration— 
Oompetitian  between  Trustees  —  Work 
executed  hy  Trustee  under  Voluntary 
Tmstu — The  trustee  under  a  voluntary  trust 
completed  at  his  own  cost  a  contract  entered 
into  by  the  truster.  He  was  preferred  to  the 
contract  price  in  a  question  between  him  and 


the  trustee  in  a  supervening  sequestration. 
Thomson  v.  Tough's  Trustee,  1880,  7  R.  1035. 

395.  Voluntary  Trust— Agreement  be- 
tween Trustee  and  Truster.- An  agreement 
between  trustee  and  the  maker  of  a  trust- 
deed  for  creditors,  that  the  former  shall  sell 
to  the  latter  a  portion  of  the  trust-estate  is 
invalid.  Maddaford  v.  Duncan,  1893,  20  R 
789 ;  30  S.  L.  R.  709 ;  1  S.  L.  T.  73. 

396.  Voluntary  Trust— Creditor— Acces- 
sion.— Seld  that  by  making  a  demand  for  an 
interim  dividend  on  a  trustee  under  a  trust- 
deed  for  behoof  of  creditors,  a  bank  had  not 
acceded  to  the  trust-deed,  so  as  to  bar  subse- 
quent action  by  them  for  recovery  of  their 
claim  against  the  insolvent.  Davidson  v.  The 
Union  Bank,  1881,  19  S.  L.  R.  15. 

397.  Voluntary  Trust— Creditor— Acces- 
sion—Whether  Creditor  Barred  from  in- 
sisting on  his  Full  Claim. — ^A  person  who 
had  become  insolvent  granted  a  trust-deed  for 
behoof  of  his  creditors,  among  whom  was  a 
bank  to  which  he  was  indebted  on  bills  current 
at  the  date  of  the  trust-deed.  The  bank  did  not 
formally  accede  to  the  trust-deed,  but  lodged 
a  claim  with  the  trustee,  who  after  notice 
rejected  it  in  respect  of  the  non-accession  of 
the  bank.  Several  years  thereafter,  but  be- 
fore the  bills  were  prescribed,  the  bank  raised 
an  action  against  the  debtor  for  their  amount. 
He  had  by  this  time  been  discharged  by  his 
other  creditors.  Held  that  the  bank  had  not 
acquiesced  in  the  trust-deed  so  as  to  bar  their 
right  of  action.  Athya  v.  Clydesdale  Bank, 
1881, 18  S.  L.  R.  287. 

398.  Voluntary  Trust— Creditor— Acces- 
sion—Whether  Creditor  Barred  from  in- 
sisting on  his  Full  Claim. — A  mercantile 
firm  granted  heritable  security  for  payment 
of  a  sum  of  money.  It  became  bankrupt  and 
granted  a  trust-deed  for  behoof  of  creditors, 
of  which  the  heritable  creditors  were  aware. 
Being  satisfied  with  the  security  which  they 
held  they  did  not  claim  or  receive  a  dividend. 
Held  that  they  had  not  acceded  to  the  trust 
to  the  efiect  of  discharging  the  partners  of 
the  firm  from  liability  for  the  debt.  The 
Heritable  Securities  Investment  Association,  Ltd, 
V.   Wingates,  1891,  29  S.  L.  R.  904. 

399.  Voluntary  Trust  — Creditor— Non- 
acceding— Title  to  Sue. — ^A  debtor  executed 
a  trust-deed  which  contained  a  stipulation 
that  creditors  acceding  to  it  or  receiving  a 
dividend  should  discharge  their  claims.     Held 
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(1)  that  non-acoeding  creditors  were  entitled 
to  receive  a  share  of  the  estate  in  proportion 
to  the  amount  of  their  debt  unconditionally ; 
and  (2)  that  they  could  sue  the  trustee  for  the 
amount.  Ogilvie  db  Son  v.  Taylor ,  1887,  14  R. 
399 ;  24  S.  L.  B.  284. 

400.  Voluntary  TruBt—Oreditor— Non- 
acceding— Eztraordinary  Ck)ndition. —//«/(/ 
that  a  condition  in  a  voluntary  trust-deed  for 
creditors  that  the  truster  should  be  dis- 
charged on  the  realization  and  distribution  of 
his  estate  did  not  render  the  trust  invalid, 
and  that  arrestments  used  in  the  hands  of  the 
trustee  by  a  non-acceding  creditor  more  than 
sixty  days  after  the  constitution  of  the  trust 
were  excluded  by  the  trust.  Henderson  v. 
Henderson's  Trustee,  1882, 10  R.  185  ;  20  S.  L.  R. 
143. 

401.  Voluntary  Tnut-Deed— Trustee  — 
Liability. — A  trustee  acting  under  a  trust- 
deed  for  creditors  granted  by  A.  and  B. 
jointly,  paid  a  claim,  against  the  protests  of 
B.  and  without  giving  him  an  opportunity  of 
interpelling  him.  It  was  found  that  he  had 
paid  the  claim  under  error  in  law,  and  it  was 
held  that  he  was  personally  liable  to  the  trust- 
estate  for  the  sum  paid,  and  the  expenses 
of  the  action  in  which  B.  disputed  the  pay- 
ment. Buttercase  d:  Geddie's  Trustee  v.  Gedlte, 
1897,  24  R.  1128 ;  34  S.  L.  R.  844 ;  6  S.  L.  T. 
108. 

402.  Voluntary  Trust  —  Trustee  —  Per- 
sonal Liability. — The  trustee  acting  under  a 
trust-deed  for  creditors  executed  by  a  shop- 
keeper, for  twenty  years  carried  on  the  business 
with  the  shopkeeper  as  manager,  paying  him 
a  fixed  wage,  and  paying  for  goods,  &c.,  for  the 
business.  Held  that  the  trustee  was  person- 
ally liable  for  the  price  of  goods  ordered  for 
the  business.  Ford  d-  S(ms  v.  Stephenson,  1888, 
16  R.  24 ;  26  S.  L.  R.  13. 

403.  Voluntary  Trust  —  Trustee  —  Lia- 
bility —  Unpaid  -  for  Qoods  in  hands  of 
Truster— Possession  by  Trustee.— A  baker 
granted  a  trust-deed  for  creditors,  agreed  to 
pay  a  composition,  and  carried  on  business 
under  supervision  of  the  trustee.  The  truster 
failed  to  pay  an  instalment  of  the  composition, 
and  the  trustee  entered  into  possession  of  the 
shop,  and  sold  the  stock,  including  goods  pur- 
chased by  the  truster  after  the  date  of  the 
trust-deed,  but  not  paid  for.  Held  that  the 
trustee  was  not  personally  liable  to  the  seller 
for  the  value  of  these  goods.  Miller  v.  Dovmie, 
1876,  3  R.  548  ;  13  S.  L.  R.  345. 


404.  Voluntary  Trust  —  Trustee  —  Lisr 
bUity— Litimation  to  Creditors. — Intima- 
tion to  creditors  of  a  trust-deed  for  their 
benefit  renders  the  trustee  personally  liable 
to  creditors  claiming,  and  whose  claims  he 
fails  to  satisfy.  Oruickshauk  v.  Thomas^  1893, 
21  R.  267  ;  31  S.  L.  R  213;  1  S.  L.  T.  369. 

405.  Voluntary  Trust  —  Trustee  — Lia- 
bility—Farm— Oost  of  Management. — ^A 

trustee  under  a  voluntary  trust  for  creditors 
held  personally  liable  for  debts  incurred  by 
the  truster  in  course  of  his  management  of 
a  farm,  which  formed  part  of  the  trust  assets, 
and  of  which  a  lease  had  been  granted  in 
favour  of  the  trustee,  the  truster  remaining 
in  occupation.  Macjthail  d'  Son  v.  Maclean's 
Trustee,  1887,  15  R.  47  ;  25  S.  L.  R.  56. 

406.  Voluntary  Trust— Trustee- Lease- 
Trustee  or  Factor— Outlays— Preference— 
Sequestration— Tantum  et  tale.— A.  con- 
veyed to  B.,  "in  trust  as  my  trustee  and 
commissioner,"  his  whole  estate,  which  con- 
sisted for  the  most  part  of  the  lease  of  a 
farm,  the  farm  implements,  and  stock.  The 
purposes  of  the  trust  were  management  of 
the  estate  and  payment  of  debts.  Power  was 
given  to  the  trustee  to  enter  into  possession 
of  the  estates.  During  one  year  B.  financed 
and  managed  the  farm,  but  he  neither  took 
over  the  lease  nor  entered  into  possession  of 
the  moveable  estate.  The  trust-deed  was  not 
formally  intimated  to  creditors.  At  the  end 
of  the  year  A.'s  estates  were  sequestrated. 
B.  claimed  a  preferred  ranking  for  his  outlays, 
expenses,  and  professional  charges.  Held 
that  the  trust-deed  and  the  facts  averred 
disclosed  that  B.'s  true  position  was  that  oC 
factor  financing  his  client,  and  that  he  was 
not  entitled  to  a  preference.  Mess  v.  Sim^s 
Trustee,  1899  (H,  L.),  1  F.  22  ;  36  S.  L.  R  73 ; 
6  S.  L.  T.  207. 

407.  Voluntary  Trust  —  Trustee  —  Lia- 
bility—Assignation  of  Lease  to  Trustee- 
Bent. — A.  was  tenant  of  a  farm  from  year  to 
year  under  a  lease  which  contained  a  danae 
excluding  "all  assignees  whether  legal  or 
voluntary,  and  all  subtenants,  or  trustees,  or 
managers  for  behoof  of  creditors,"  with  power 
to  the  landlord  to  declare  the  lease  at  an  end 
in  the  event  of  A.  executing  a  trust-deed 
for  creditors.  A.  executed  a  trust-deed  for 
creditors  in  May  1895,  and  assigned  the  lease 
to  B.  as  trustee.  The  landlord  consented  to 
B.'s  working  the  farm  on  the  footing  that  he 
renounced  the  lease  as  at  Martinmas  18d5. 
Held  that  B.'s  possession  was  of  the  nature  of 
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a  tenancy,  and  that  he  was  personally  liable 
for  the  year's  rent.  Monjcreiffe  v.  FergusoUy 
1896,  24  R.  47 ;  34  S.  L.  R.  41 ;  4  S.  L.  T.  118. 

406.   Voluntary   TniBt  —  Lease  —  Com- 

IMIisatioiL — A  tenant  occupied  a  farm  under 

a   lease  which  provided    that    the    landlord 

might  remove  him  should  his  rent  fall  into 

arrears;   binding  the  landlord  at   the  same 

time  to  pay  the  tenant  for  meliorations,  and 

the   value  of  manure  and  straw  which  the 

tenant  might  be  obliged  to  leave  upon  the 

farm.     The  landlord  having  obtained  a  decree 

for  arrears,  the  tenant  removed  and  granted 

a  trust-deed  for  behoof  of  creditors.     It  was 

not  proved  that  the  landlord  acceded  to  this 

deed  although  he  was  aware  of  its  existence. 

The    trustee    entered    into   possession    and 

reaped  the  crop.    In  an  action  at  his  instance 

against  the  landlord  for  (1)    the   value    of 

meliorations,  (2)  the  value  of  the  manure  and 

straw,  held  that  the  landlord  was  eutitled  to 

set  off  these  sums  against  the  arrears  of  rent. 

Opinion  reserved  as  to  what  would  have  been 

the  rights  of  the  landlord  had  the  tenant  been 

sequestrated.    J  affray's  Trustee  v.  Milrie,  1897, 

24  R.  602 ;  34  S.  L.  R.  401 ;  4  S.  L.  T.  310. 

Cf.  Lorit  V.  Baird^s  Tra,,  1895,  23  R.  1 ;   33 

S.  L.  R.  208 ;  3  S.  L.  T.  93. 

409.  VolnntaiyTnigt— Ranting— Finality 
—  Sestatenneiit  of  CQaim.  —  Trustees  for 
creditors  by  a  series  of  interim  dividends 
made  by  them  **  towards  principal  and 
interest,"  extinguished  the  debts  and  held 
a  surplus.  Held  that,  they  not  being  the  true 
debtors,  the  creditors  were  entitled  to  re-state 
their  accounts  and  appropriate  the  sums 
received  by  them  to  payment  primo  loco  of 
interest,  and  to  claim  for  the  balance  brought 
out  on  the  account.  WiUonU  !ZV.<.  v.  Watson 
<fc  roy.,  1900,  37  S.  L.  R  646 ;  7  S.  L.  T.  473. 

410.  Volimtaiy  Trust  —  Tennination — 
Sequestration. — Creditors  by  a  private  trust- 
deed  agreed  to  discharge  their  debtor  on 
conditions,  and  a  discharge  was  prepared 
and  executed,  but  before  its  delivery  to 
the  debtor  he  applied  for  and  obtained 
sequestration.  HM  that  the  private  trust- 
deed  was  extinguished  by  the  sequestration. 
M'Alister  v.  Swinburne  <fc  Coy,,  1874,  1  R  958 ; 
11  S.  li.  R555. 

411.  Yolnntary  TniBt  —  Termination — 
Snpervening  Sequestration. — Lord  Rosslyn, 
in  consideration  olt  an  advance  by  Viner  ^is 
fsther-in-law)  to  pay  debts,  conveyed  the 
vmT€r9Ua$  of  his  estates  to  trustees  for  re- 


payment of  the  advance,  an  allowance  for  the 
upkeep  of  his  family,  and  the  reversion  after 
the  Earl's  death  to  his  family.  Held  that  the 
sequestration  of  the  earl  superseded  the 
trust.  Salaman  v.  Rosslyn^ s  Trs,,  1900,  3  F. 
298 ;  38  S.  L.  R.  224 ;  8  S.  L.  T.  26. 

412.  Voting— Mandate  — Whether  con- 
fined to  Meetings. — Held  that  a  mandate 
by  a  creditor  authorising  the  mandatory  to 
attend,  act,  and  vote  *^  at  all  meetings  in  the 
sequestration  "  empowered  the  mandatory  to 
concur  in  a  petition  for  the  bankrupt's  dis- 
charge, although  the  concurrence  was  not 
given  at  a  meeting  in  the  sequestration. 
Buchanan  v.  Wallace,  1882,  9  R  621;  19 
S.  L.  R  391. 
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Honour,  Payment  for,  34. 

Inchoate,  19-22. 

Indobseb,  23-25. 

Joint  and  Several  Liability,  9,  24. 

Joint  Acceptors,  36. 

Liability,  24-36. 

Negotiability,  7,  8. 

Omission,  22. 

Prescription,  49-53. 

Presentment,  37-39,  48. 

Presumption,  18. 

Promissory  Note,  43-47. 

Protest,  40-42. 

Signature  "  on  behalf  of,"  26. 

Summary  Diligence,  54-61. 

Transferee,  11. 

1.  Accommodation  Bill— Bankruptcy  of 
Acceptor. — The  aequestration  of  the  aooeptor 
of  an  aocommodation  bill  bars  the  holder  from 
making  use  of  the  bill  thereafter.    M^Medcin 
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V.   Russell  db   Tvdkope,    1881,   8   R.   587;    18 
S.  L.  R.  398. 

2.  Accommodation— Liability— Novation 
—  Delegation.  —  In  defence  to  an  action 
founded  on  a  series  of  bills  which  were — so 
far  as  concerned  the  defender — accommoda- 
tion bills,  the  Court  repelled  defences  of  (1) 
novation ;  (2)  delegation ;  (3)  that  the  credi- 
tor had  given  the  principal  debtor  time. 
Hay  <fc  Kyd  v.  Powrie,  1886,  13  R  777  ;  23 
8.  L.  R  567. 

3.  Accommodation  Bill  — Holder  for 
Value— Holder  in  due  course.— An  accom- 
modation party  to  a  bill  is  liable  to  a  holder 
for  value  although  he  be  not  a  holder  in  due 
course,  unless  the  title  of  the  indorser  were 
defective.  Dovmie  v.  Saunder^  Trs,,  1898 
(O.  H.),  6  S.  L.  T.  134. 

4.  Accommodation  Bill— Blank  Accept- 
ance—Drawer—Bills of  Exchange  Act, 
1882,  sees.  20,  29.— R  to  accommodate  K. 
signed  and  handed  to  him  a  blank  acceptance 
which  K.  converted  into  a  bill  for  £189,  the 
sum  agreed  on  between  them.  To  facilitate 
discounting,  K.  procured  the  signature  of  the 
X.  Company  as  drawers,  and  obtained  credit 
with  his  bankers  for  the  value  of  the  bill. 
Then  K.  became  bankrupt  and  R  retired  the 
bill.  Held  that  R.  had  no  recourse  against  the 
X.  Company  as  drawers.  Russell  v.  Banknock 
Coal  Coy,,  1897,  24  R  1007 ;  34  S.  L.  R  756. 

6.  Adoption  of  Bill— Forged  Signature.- 
Circumstances  in  which  adoption  of  a  forged 
acceptance  of  a  bill  held  not  to  be  proved. 
Observations  (per  Ld.  President  Inglis)  on  the 
onus  probandi  in  such  cases.  Pwwrie  v.  Louisy 
1881,  18  S.  L.  R  533. 

6.  Cancellation  —  Authority  —  Bills  of 
Exchange  Act,  1882,  sec.  63.— The  holder 
of  a  bill  had  a  claim  against  the  acceptor  for 
interest  and  expenses  besides.  He  sent  the 
bill  to  an  agent  for  collection.  The  agent, 
without  authority,  gave  up  the  claim  for 
interest  and  expenses,  accepted  payment  of 
the  amount  of  the  bill,  and  allowed  the 
acceptor  to  cancel  his  signature.  In  an 
action  on  the  bill,  the  above  facts  being 
proved,  held  that  the  cancellation  was  in- 
operative in  terms  of  sec.  63  (3).  Doihinion 
Bank  v.  Anderscm  <fc  Car/.,  1888,  15  R  408  ;  26 
S.  L.  R.  324. 

7.  Cheque— Negotiability  —  Condition — 
Cheque   against   Cheque. —A  cheque   was 


drawn  *' against  cheque.''  It  was  indorsed 
to  a  third  party  for  value.  No  proof  was  led 
of  any  special  meaning  attaching  to  the  words 
"  against  cheque."  Held  that  the  cheque  was 
negotiable.  Olen  v.  Semple,  1901,  3  F.  1134; 
38  S.  L.  R  844. 

8.  Cheque— Negotiability— Countermand 
by  Drawer— Onerous  Indorsee.- A.  granted 
a  cheque  on  his  account  with  the  Bank  of 
S.  crossed  blank  in  favour  of  B.  B.  indorsed 
the  cheque  and  paid  it  into  the  Bank  of  C, 
of  which  he  was  a  customer.  The  amount 
was  placed  to  B.'s  credit,  and  a  debit  balance 
standing  against  him  was  reduced.  Two  days 
later  A.  stopped  payment  of  the  cheque  at 
the  Bank  of  S.,  and  when  the  Bank  of  C. 
presented  the  cheque  payment  was  refused. 
It  was  proved  that  the  cheque  was  granted 
to  B.  to  enable  him  to  reduce  the  debit 
balance.  Held  that  the  Bank  of  C.  were 
onerous  holders  of  the  cheque,  and  that  A. 
was  liable  to  them  for  the  amount  thereof. 
M'Lean  v.  Clydesdale  Bank,  Ltd,,  1883,  9  A.  C. 

95  ;  11  R  (H.  L.)  1 ;  21  8.  L.  R  140. 

9.  Cheque— Joint  and  several  Liability 
of  Drawers. — A  cheque  is  a  bill  of  exchange, 
and  persons  signing  as  drawers  are  liable  on 
it,  singuli  in  solidum,  Henderson,  Sons  <S:  Coy. 
Ltd.  V.  If^allace  dk  Pennell,  1902,  5  F.  166  ;  40 
S.  L.  R.  70  ;  10  S.  L.  T.  345. 

10.  Cheque  — Forged  Crossed  Cheque  — 
Pajnnent  by  Bank  as  Agent  of  Payee- 
Liability. — Held  that  a  bank  who  cashed  a 
forged  cheque,  crossed  generally,  drawn  in 
the  name  of  a  customer  of  another  bank,  was 
not  liable  to  the  other  bank  for  the  loss  they 
had  sustained  by  the  forgery,  as  they  had 
acted  in  good  faith  merely  as  agents  of  the 
payee,  who  was  not  their  customer.  Clydes- 
dale Bank  v.  Royal  Bank,  1876,  3  R  586  ;  13 
S.  li.  R.  367. 

11.  Holder  — Transferee  of  Unindorsed 

Bill— Equities. — The  transferee,  for  value  of 
an  unindorsed  bill,  holds  it  free  from  equities 
which  attached  to  it  in  the  hands  of  the 
transferor.  Hood  v.  Stewart ,  1890,  17  R 
749  ;  27  S.  L.  R.  567. 

12.  Holder  in  due  course  —  Value  — 
Evidence. — Proof  prout  de  jure  allowed  of 
averments  that  a  person  pretending  to  be  a 
holder  in  due  course  of  a  bill  had  given  no 
value  for  it.  Ferguson^  Davidson  A  Coy,  v. 
Jolly's  Trustee,  1880,  7  R  500 ;  17  S.  L.  R. 
353. 
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13.  Holder  in  due  course— Oheqiie — Col- 
lateral Condition  between  Drawer  and 
Payee — Proof  of. — An  indorBee  of  a  cheque, 
taking  it  with  notice  that  it  has  been  dis- 
honoured, takes  it  subject  to  any  conditions 
on  which  it  may  have  been  granted  by  the 
drawer  to  the  payee.  Such  conditions  may 
be  proved  by  parole  evidence.  Semple  v.  Kyle, 
1JH>2, 4  F.  421  ;  39  S.  L.  R.  304 ;  9  S.  L.  T.  364. 

14.  Holder  in  due  conrse— Fraud. — Speirs 

d:  Knox  V.  SempU,  1901  (O.  H.),  9  S.  L.  T.  153. 

15.  Holder  in  due  conrse  —  Agent  of 
Principal  in  whose  &yonr  Bill  granted.— 
An  agent  for  a  disclosed  foreign  principal 
sold  to  a  merchant  in  this  country  a  cargo  of 
timber,  payment  to  be  made  **by  approved 
acceptance  to  the  seller's  or  agent's  drafts 
payable  in  exchange  for  shipping  documents." 
The  purchaser,  after  accepting  the  seller's 
draft  for  an  amount  corresponding  to  the 
invoice  price  of  the  goods,  rejected  the  goods 
on  delivery  as  disoonform  to  contract,  and 
refueed  to  honour  the  acceptance.  In  a  sus- 
pension by  him  of  a  threatened  charge  on  the 
biU  by  the  agent,  the  latter  pleaded  that  he 
held  the  bill  for  value,  having  given  value  to 
the  principal  for  the  amount  of  it  by  accepting 
the  kittei's  draft,  and  was  thus  entitled  to 
maint,ain  the  diligence  upon  the  purchaser's 
acceptance  independently  of  the  contract  of 
sale.  Held  that  the  biU  accepted  by  the 
purchaser  related  to  the  contract  of  sale,  and 
that  the  agent  could  not  maintain  the  dili- 
gence upon  it  while  the  contract  remained 
unfulfilled  by  the  principal.  Wallace  <D  Brown 
V.  BMnson,  Fleming  d:  Coy,,  1885,  22  S.  L.  R 
830. 

16u  Holder  in  due  course  —  Considera- 
turn— Ctaimbling  Debt— Bills  of  Exchange 
A€tk  1882  (45  ft  46  Vict  c.  61),  sees.  29  and 
30l — Hdd  (by  Ld.  Wellwood)  that  the  indorsee 
of  a  cheque  granted  for  a  gambling  debt  by 
a  person  in  a  state  of  intoxication,  was  not  a 
holder  in  due  course.  Tyler  v.  Maxwell^  1892, 
30  S.  L.  R.  583. 

17.  Holder  for  Valne— Consideration^ 
Illegalitsr  of  Tippling  Act^  1751  (24  Gteo.  II. 
c  4n%  MC.  12~Giiest  resident  in  HoteL — 
A  person  brought  a  note  of  suspension  of  a 
charge  upon  a  bill  for  £50  granted  in  pay- 
ment of  his  expenses  while  resident  in  a  hotel, 
on  the  ground  that  the  bill  was  null  and  void 
under  the  Tippling  Act,  on  account  of  some 
of  the  expenses  being  for  spirituous  liquors 
supplied  in  less  quantities  than  208.  worth  at 


a  time.  The  Court  refused  the  note,  as  the 
account  produced  and  proved  showed  no  item 
for  spirits,  and  brought  out  an  indebtedness 
of  more  than  £50.  Guthrie  v.  Ireland,  1891, 
28  S.  L.  R  641. 

18.  Holder  for  Value  —  Presumption — 
Bills  of  Exchange  Act,  1882,  sec.  30.— 
Circumstances  in  which  held  that  the  acceptor 
of  a  bill  which  had  been  dishonoured  had 
failed  in  an  action  at  the  instance  of  the 
holder  to  displace  the  presumption  raised  by 
the  30th  section  of  the  Bills  of  Exchange 
Act,  1882,  that  '*  every  party  whose  signature 
appears  on  a  bill  is  prirnA  fade  deemed  to  have 
become  a  party  thereto  for  value."  Byers  v. 
Lindsay,  1886,  23  S.  L.  R.  306. 

19.  Inchoate  Bill— Blank  Bill— Onus  of 
Proof— Bills  of  Exchange  Act,  1882,  sec.  20. 
— Where  a  person  has  signed  a  piece  of  blank 
stamped  paper  and  delivered  it  to  another  for 
the  purpose  of  its  being  converted  into  a  bill, 
the  onus  is  upon  the  signer  to  show  that  the 
bill  was  not  completed  according  to  authority 
and  within  a  reasonable  time.  Anderson  v. 
SonierviUe,  Murray  d:  Coy.,  1898,  1  F.  90;  36 
S.  L.  R  86  ;  6  S.  L.  T.  212. 

20.  Inchoate  Bill— Date— Fixed  or  De- 
terminable Future  Time.— A  bill  of  exchange 
was  dated  "  14th  September."  The  stamp 
was  dated  1899.  Objection  that  the  bill  was 
improperly  dated  repelled,  Speirs  d;  Knox  v. 
SempU,  1901  (O.  H.),  9  S.  L.  T.  153. 

21.  Inchoate  Bill  -  DeUvery  —  Condi- 
tionaL — A  foreigner  drew  a  bill  and  sent  it 
to  his  correspondent  in  Scotland  for  accept- 
ance by  him  in  favour  of  a  named  payee ;  but 
on  condition  that  the  payee  should  hand  over 
certain  other  bills  in  exchange.  The  cor- 
respondent sent  on  the  bill,  unaccepted,  to 
the  payee  and  explained  the  conditions.  The 
payee  indorsed  the  bill  for  value  to  payee 
Ko.  2,  at  the  same  time  explaining  the  con- 
ditions to  him.  Payee  No.  2  then  sent  the 
bill  to  the  correspondent  for  acceptance. 
Held  that  the  correspondent  was  entitled  to 
decline  to  accept,  and  to  retain  the  bill  until 
the  conditions  had  been  fulfilled.  Martini  d: 
Coif,  V.  Steel  d-  Craig,  1878,  6  R.  342;  16 
S.L.  R.  216. 

22.  Inchoate  Bill— Supplying  Omission 
—Alteration—"  Reasonable  Time"— Bill  of 
Exchange  Act,  1882,  sec.  20  (2).— A  bill  pay- 
able two  months  after  date  was  accepted  on 
18th  August  1897.     By  a  clerical  error  the 
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word  *''  pay  *'  had  been  omitted  from  its  text. 
This  fact  escaped  the  acceptor's  notice,  and 
the  bill  passed  into  the  hands  of  a  holder  in 
due  course,  who  presented  it  on  maturity  for 
payment.  Then  the  acceptor  observed  and 
indicated  the  omission  of  the  word  "pay," 
and  repudiated  liability.  On  or  about  4th 
January  1898  the  holder  in  due  course  in- 
serted the  word  "  pay."  In  an  action  on  the 
bill,  hdi  in  the  circumstances  (including  (a) 
it  was  a  clerical  error,  (6)  the  acceptor  never 
supposed  he  was  signing  anything  else  but 
only  a  bill)  that  the  defect  had  been  remedied 
within  a  **  reasonable  time  "  (sec.  20  (2)  of  45 
&  46  Vict.  c.  61 ),  and  a  defence  that  the  bill 
had  been  altered  repelled,  Maclean  v.  M^Ewen 
d'  Son,  1899,  1  F.  381  ;  36  S.  L.  R  284 ;  6 
S.  L.  T.  261. 

23.  Indorsers—Diflchaxge  of  Acceptor — 
Effect  of  DlBcharge. — Discharge  of  the  ac- 
ceptor by  the  holder  of  a  bill  does  not  free 
the  indorsers,  their  recourse  not  being  pre- 
judiced. Crawford  v.  Mutr,  1873,  1  R.  91 ; 
11  S.  L.  R.  6  ;  1875,  L.  R.  2  Sc.  App.  456; 
2  R.  (H.  L.)  148. 

24.  Indorsers— Joint  and  Several  Lia- 
bility.— Held  that  indorsers  of  a  promissory 
note  were  not  liable  jointly  and  severally  along 
with  the  maker.  Smith's  Ears,  v.  Johnston, 
1901  (O.  H.),  9  S.  L,  T.  240. 

25.  Lidorsers— Person  indorsing  Bill  be- 
fore it  is  returned  to  Drawer  by  Acceptor 
—Liability  of  Person  so  indorsing  to 
Drawer. — Held  that  the  signature  of  a  party 
not  the  drawer  or  drawee  of  the  bill  indorsed 
upon  the  back  thereof  before  the  bill  is  re- 
turned by  the  acceptor  to  the  drawer,  infers 
liability  only  to  subsequent  indorsees  but 
no  liability  to  the  drawer.  Walker's  Trs.  v. 
M'Kinlay,  1880,  7  R.  (H.  L.)  85;  17  S.  L.  R. 
806. 

26.  Liability  on  Bill— Signature  ''on  be- 
half of ." — ^Personal  liability  attaches  to 

persons  who  sign  a  promissory  note  such  as — 
^'  We  [name  them],  in  the  name  and  on  behalf 
of  A.,  B.,  &c."  M'Meekin  v.  Easton,  1889,  16 
R.  363 ;  26  S.  L.  R.  243. 

27.  Liability  on  —  Ck)nsideration  —  De- 
fence of  no  Consideration.— The  plea  of 
non-onerosity  held  not  to  be  a  good  defence 
in  an  action  by  the  drawer  against  the 
acceptor  of  a  bill.  Law  v.  Humphrey,  1876, 
3R.  1192. 


28.  Liability  on  —  Ck)nsideration  —  Evi- 
dence —  Reference  to  Holders  Oath  — 
Admission  of  Agreement  not  on  Record — 
Effect. — ^A  charge  was  made  for  payment  of 
two  bills,  and  on  a  suspension  thereof  bein^ 
brought  "  the  whole  facts  and  circumstanoes 
in  connection  with  said  bills"  were  referred 
to  the  oath  of  the  charger,  who  denied  the 
suspender's  averments  but  deponed  to  an 
agreement,  not  upon  record,  whereby  the 
bills  were  to  be  cancelled  on  certain  con- 
ditions. Held  that  the  oath  was  negative  of 
the  reference.  Napier  v.  Graham,  1874,  1  R. 
906;  11  S.  L.  R.528. 

29.  Liability  on  —  Ck)nsideratlon  —  Evi- 
dence—Frand  of  Holder.— The  drawer  and 
indorser  of  a  bill  was  proved  by  correspond- 
ence to  be  due  the  holder  a  larger  sum  than 
the  sum  in  the  bill.  In  defence  to  an  action 
on  the  bill  he  averred  that  the  holder  had 
acquired  the  bill  on  an  undertaking  that  he 
would  get  it  discounted  and  hand  over  the 
proceeds  to  the  drawer.  Held  that  the  agree- 
ment could  be  proved  only  by  the  holder's 
writ  or  oath.  WUson  v.  Scott,  1874, 1  R.  1003 ; 
11  S.L.  R.  575. 

30.  Liability  on  —  Evidence  —  Parole  — 
Competency— Bills  of  Exchange  Act,  1882t 
sec.  100. — The  obligant  on  a  bill  admitted  his 
original  liability,  but  offered  to  prove  that  by 
a  private  arrangement  with  his  obligee,  the 
debt  for  which  the  note  was  granted  had 
been  extinguished,  not  by  payment,  but  by 
an  investment  which  they  agreed  should  be 
equivalent.  Held  that  before  proof  could  be 
admitted  a  specific  agreement  to  change  the 
m/>due  solutionis  must  be  averred ;  that  no 
such  averment  had  been  made ;  and  that  the 
defence  was  irrelevant.  A  Uan^s  Trs.  v.  NicoU, 
1893  (O.  H.),  1  S.  L.  T.  30. 

31.  Liability  on  —  Evidence  —  Bills  of 
Exchange  Act»  1882,  sec.  100,— Question  : 
By  virtue  of  section  100  of  the  Bills  of 
Exchange  Act,  1882,  is  it  competent  to 
disprove  by  parole  the  liability  appearing 
ex  facie  a  bill  of  exchange  P  National  Bank 
of  Australasia  v.  TumhxUl  <lb  Coy,,  1891,  18 
R.  629 ;  28  S.  L.  R.  500. 

32.  Liability  on  —  Evidence  —  Parole- 
Competency— Bills  of  Exchange  Act^  1882 
(45  &  46  Vict.  c.  61),  sec  100.— In  an  action 
by  the  executors  of  the  creditor  in  a  pro- 
missory note,  the  defender  stated  that,  by 
virtue  of  an  arrangement  between  him  and 
the  deceased,  the  sum  in  the  note  was  to  bear 
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interest,  and  the  note  was  to  be  renewed 
when  due,  and  from  time  to  time  thereafter 
until  the  defender  should  be  in  a  position  to 
pay  without  hurt  to  his  business  engage- 
ments. The  date  of  payment  was  to  be  left 
to  the  defender  so  long  as  interest  was  paid. 
Held  that  the  defence  was  irrelevant,  and 
should  not  be  sent  to  proof  in  terms  of 
sec.  100  of  the  Bills  of  Exchange  Act,  1882. 
If  the  agreement  was  that  defender  should 
pay  an  annuity,  the  written  obligation  con- 
tradicted it;  if  that  the  defender  should 
have  indulgence,  the  agreement,  not  being  in 
writing,  would  not  bind  executors.  Gibson's 
Tn.  V.  Galloway,  1896,  23  B.  414;  33  S.  L.  B. 
322  ;  3  S.  L.  T.  245.  Contra,  Drybrough  d:  Coy. 
Ltd,  ▼.  Roy,  1903,  40  S.  L.  R.  594. 

33.  Liability  on— Evidence— Agreement 
to  Limit— Bills  of  Exchange  Act^  1882, 
sec  100. — A.  drew  bills  on  B.  and  discounted 
them  with  C.  B.  dishonoured  the  bills  and 
C.  sued  A  upon  them.  A.  averred  that  he  was 
not  liable;  that  he  was  B.'s  agent;  that  0. 
knew  this;  and  that  C.  had  agreed  to  look 
to  B.  alone  for  payment.  Held  that  the 
defence  was  irrelevant.  The  alleged  agree- 
ment would  appear  to  come  into  operation 
in  the  event  of  B.  accepting  the  bills,  and  the 
contrary  was  not  averred.  National  Bank  of 
Audralana  v.  TumhuU  d:  Guy.,  1891,  18  R 
829;  28  8.  L.R.  500. 

34.  Liability  on  — Evidence— Payment 
for  Honour — Beconrse  against  the  Drawer. 
— A  third  party  paid  the  sum  contained  in  a 
bill  to  an  indorsee  after  it  was  due,  the  bill 
being  indorsed  to  him  for  value,  but  without 
recourse  against  the  indorser.  He  did  no 
diligence  on  the  bill  for  a  year,  in  the  course 
of  which  the  acceptor  became  bankrupt.  In 
an  action  at  the  holder's  instance  against  the 
drawer  for  payment  of  the  sum  contained  in 
the  bill,  the  Court  allowed  the  latter  a  proof 
yrout  dejare  of  an  averment  as  to  the  footing 
on  which  the  holder  had  acquired  the  bill, 
and  particularly  that  he  had  paid  it  for  the 
honour  of  the  acceptor,  and  not,  as  the 
pursuer  averred,  for  the  honour  of  both  the 
drawer  and  acceptor.  Grieve  v.  Lynn,  1882, 
19  S.  L.  R.  736. 

35.  Liability  on— Evidence— Writ  or 
Oath— Acceptance  of  BUL — In  an  action 
by  testamentary  trustees  to  recover  the 
amount  of  a  biU  drawn  by  the  truster  and 
accepted  by  the  defender,  the  Court  refused 
to  idlow  the  defender  a  proof  at  large  in 
support  of  averments  to  the  effect  that  the 


bill,  after  being  discounted  by  the  defender, 
was  retired  by  the  truster  on  maturity  in 
payment  of  a  debt  due  by  him  to  the  defender. 
Kennedy's  Trs.  v.  Kennedy,  1881,  18  S.  L.  R 
668. 

36.  Liability  on— Evidence— Joint  Ac- 
ceptors—Bights    inter    se  — Proof   of.— 

Where  two  or  more  persons  accept  a  bill, 
it  is  competent  to  prove  by  parole  their 
rights  inter  se.  Crosbie  v.  Broun,  1900,  3  F. 
83 ;  38  S.  L.  R.  88 ;  8  S.  L.  T.  245. 

37.  Presentment  —  Bills  of  Exchange 
Act,  1882,  sees.  45,  46.— The  acceptors  of 
a  bill  conveyed  their  whole  estates  to  a 
trustee  to  ingather  and  distribute  their  assets 
among  their  creditors.  The  trustee  from 
time  to  time  renewed  the  bill,  then  declined 
to  renew.  Held  that  presentment  for  pay- 
ment to  the  trustee  was  not  a  condition 
precedent  to  a  holder  in  due  course  proceed- 
ing against  the  drawer.  Bank  of  Scotland  v. 
Lamont  db  Coy.,  1889,  16  R.  769 ;  26  S.  L.  R. 
583. 

38.  Presentment  —  Time  —  Promissory 
Note— Sum  Payable  in  Instalments— Bills 
of  Exchange  Act,  1882,  sees  5  (2),  89  (1). 
— A  promissory  note  (even  for  a  sum  repay- 
able in  instalments)  is  well  presented  if 
presented  at  the  place  of  pa3mient  mentioned 
in  the  note  any  time  after  maturity.  Gordon 
V.  Kerr,  1898,  25  R.  570 ;  35  S.  L.  R.  469  ;  5 
S.  L.  T.  329. 

39.  Presentment— Protest— Bills  of  Ex- 
change Act»  1882  (45  ft  46  Vict.  c.  61), 
sec.  61,  snbsec.  (7).  —  A  bill  was  taken 
payable  at  the  drawer's  office.  It  was  duly 
accepted.  On  the  day  of  payment  a  clerk  on 
behalf  of  the  creditor  (the  drawer)  presented 
the  bill  at  the  drawer's  office.  No  one  was 
there  on  behalf  of  the  acceptor,  and  the 
drawer  protested  the  bill.  The  protest  bore 
that  on  presentment  a  "clerk  made  answer 
that  no  funds  had  been  provided  to  meet  said 
bill,  and  payment  was  refused  accordingly." 
Held  that  the  drawer's  clerk  was  not  agent 
for  the  acceptor,  and  that  the  protest  was 
bad  because  it  did  not  specify  that  the  ac- 
ceptor could  not  be  found.  Bartsch  v.  Poole  di 
Coy.,  1895,  23  R.  328;  33  S.  L.  R  233;  3 
S.  L.  T.  205. 

40.  Protest— Non-Pajnnent— Protest  for 
Balance. — 0}yinion  by  Ld.  Kincaimey,  that 
an  extract  registered  protest  of  a  bill  for 
non-payment  is  not  invalid  (1)  because   it 
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specifies  merely  that  the  bill  was  presented 
for  payment  without  adding  that  a  demand 
for  payment  was  made ;  (2)  because,  although 
sums  had  been  paid  to  account,  a  demand  was 
made  for  the  whole  sum  in  the  bill,  if  the 
protest  itself  was  only  for  the  balance. 
BaHich  V.  PooU  d:  Coy.,  1895,  23  R.  328; 
33  S.  L.  R.  233  ;  3  S.  L.  T.  205. 

41.  Protest  —  Noting  —  DiscreiMiiicy  in 

Dates. — ^/eld  that  an  extract  registered  pro- 
test was  inept  in  respect  that  the  protest 
bore  that  the  bill  was  protested  on  a  different 
date  from  that  on  which  the  bill  itself  bore 
that  the  protest  was  noted.  M'Pherson  v. 
JVright,  1885,  12  R.  942  ;  22  S.  L.  R.  628. 

42.  Protest— Place  of  Pajnnent— Protest 
by  Householder  —  Smnmary  Diligence  —- 
Bills  of  Exchange  Act,  1882,  sees.  45  (5), 
61  (6),  87  (1),  94,  and  98.— A  promissory  note 
payable  at  Bradford  was  presented  there  for 
payment  on  maturity,  and  was  dishonoured. 
The  presentation  and  dishonouring  were  noted 
by  a  notary  public  upon  the  bill  in  the  usual 
way.  The  holder  presented  the  note  a  second 
time  at  Millport,  where  the  promissor  was 
resident,  and,  on  his  failure  to  pay,  protested 
by  a  householder,  **  there  being  no  notary 
public  available."  This  protest  being  re- 
corded, a  charge  was  given,  and  cessio  applied 
for  and  obtained.  Held  that  protest  by  a 
householder  being  only  competent  where  *'  the 
services  of  a  notary  public  cannot  be  obtained 
at  the  place  where  the  bill  is  dishonoured," 
that  the  bill  having  been  dishonoured  at  Brad- 
ford, and  there  being  no  averment  that  notaries 
public  were  not  available  in  Bradford,  the 
proceedings  which  had  followed  upon  the  pro- 
test of  the  householder  were  inept.  Qttestion : 
Whether  summary  diligence  can  follow  on 
a  protest  by  a  householder  ?  Sommerville  v. 
Aaronson,  1898,  25  R.  624  ;  35  S.  L.  R.  443  ; 
5  S.  L.  T.  310. 

43.  Promissory  Note— Bond  or  Promis- 
sory Note  7 — The  following  document  held  to 
be  a  promissory  note : — "  97  Kirkgate,  Leith, 
30th  August  1878.  Received  from  Mr.  D.  V., 
on  behalf  of  Mrs.  M.  L.,  for  the  children  of  the 
late  Mr.  W.  L.,  Dunbar,  the  sum  of  £100  stg., 
for  which  we  herewith  agree  to  pay  him  4  per 
cent,  per  annum.  This  amount  to  be  re- 
funded twelve  months  after  date.  B.  B.  &  Co., 
30/8/78.'*  Vallance  v.  Forbes,  1879,  6  R.  1099  ; 
16  S.  L.  R.  643.  Similar  document.  Blyth  v. 
Forbes,  1879,  6  R.  1102  ;  16  S.  L.  R.  645. 

44.  Promissory  Note— Essentials— Snm 
certain— Interest— Bills  of  Exchange  Act, 


1882,  sees.  9  (1)  a,  83  (1).— An  obligation  to 
pay  £250,  "together  with  any  interest  that 
may  accrue  thereon"  [at  overdraft  rates],  is 
not  a  promissory  note,  because  the  sum  pay- 
able is  not  '* certain"  in  the  sense  of  sees. 
9  (1)  a,  and  83  (1)  of  the  Bills  of  Exchange 
Act,  1882.  Lamberton  v.  Aiken,  1899,2  F.  189; 
37  S.  L.  R.  138  ;  7  S.  L.  T.  248.  Tmnent  v. 
Crawford,  1878,  5  R  433 ;  15  S.  L.  R  265. 

45.  Promissory  Note  —  Essentials  ol  — 

Some  expression  of  promise  is  necessary  to 
constitute  a  promissory  note.  So  an  acknow> 
ledgment :  ''  £50.  Tranent,  18th  May  1886. 
Received  from  A.  B.  the  sum  of  fifty  pounds 
on  loan  at  the  rate  of  5  per  cent.  (Signed) 
C.  D.,'* — holograph  of  0.  D.,  and  duly  stamped, 
lield  not  to  constitute  a  promissory  note. 
WaJUivn  V.  Duncan,  1896  (O.  H.),  4  S.  L.  T. 
75. 

46.  Promissory  Note— Stamp  Act^  1870, 
sec.  49. — A  document  in  these  terms :  "  Placed 
in  my  hands  by  my  brother  W.  Bell  for  invest- 
ment the  sum  of  £500,  said  sum  to  be  paid  out 
of  my  estate,  with  interest  at  the  rate  of  4  per 
cent,  when  called  on,  or  at  my  death.  (Signed) 
T.  Bell " — is  not  a  promissory  note.  Bell  v. 
Bell,  1896  (O.  H,),  4  S.  L.  T.  214. 

47.  Promissory  Note  —  Stamp  —  Stamp 
Act,  1891,  sees.  33  OX  101  OX  Schedule 
—Bills  of  Exchange  Act,  1882,  sees.  3^  10, 
89. — A  claimant  in  a  sequestration  tabled  in 
support  of  her  claim  a  holograph  writing, 
signed  by  the  bankrupt,  running  thus: 
"Borrowed  from  Mrs.  T.  £67.  Paid  back 
£5,  May  1885,  leaving  a  balance  of  £62  to 
pay  still.''  This  document  was  neither  dated 
nor  stamped.  Held  that  it  was  competent 
evidence  of  the  claim  without  a  stamp,  being 
neither  a  promissory  note,  an  agreement,  nor 
a  receipt.  Todd  v.  JVood,  1897,  24  R.  1104; 
34  S.  L.  R.  816 ;  5  S.  L.  T.  98. 

48.  Promissory  Note— Foreign— Stamp- 
Presentation  without  being    Stamped.— 

Held  that  a  foreign  promissory  note  was  not 
rendered  invalid  by  being  presented  for  pay- 
ment without  being  stamped.  Broddelius  v. 
Grischotti,  1887,  14  R.  636  ;  24  S.  L.  R.  386. 

49.  Sexennial  Limitation  —  Terminus  a 
QUO- 12  Geo.  in.  c.  72,  sec.  37.— A  pro- 
missory note  was  payable  three  months  after 
notice.  Held  that  the  sexennial  limitation 
did  not  begin  to  run  until  three  months  after 
payment  had  been  demanded.  Broddelius  v. 
Orischotti,  1887,  14  R.  536 ;  24  S.  L.  R.  386. 
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50.  Sexennial  Limitation— Intermption. 
— Hdd  that  nothing,  short  of  the  reoonstitu- 
tion  of  the  deht,  occurring  during  the  currency 
of  the  sexennial  prescription  can  interrupt  it. 
Eadan  v.  Binskaw,  1873, 1  R.  23. 

51.  Sexennial  Limitation— Intermption. 
Held  that  the  sexennial  prescription  of  a  bill 
of  exchange  was  interrupted  by  the  service 
of  an  action  laid  upon  the  bill,  although  the 
summons  in  the  action  was  defective  in  so 
far  aa  it  did  not  libel  the  bill.  {Note:  Leave 
to  amend  the  summons  was  granted.)  Bank 
of  Seotiand  v.  FerguMon^  1898,  1  F.  96;  36 
8.  L.  R  89  ;  6  S.  L.  T.  205. 

52.  Sexennial  Limitation— Interruption. 
— ^Where  an  action  had  been  brought  upon  a 
bill  within  six  years  of  its  date,  held  competent 
to  raise  a  subsequent  action  after  the  six  years 
had  passed.  Milne^s  Trs.  v.  Oi-miston^s  Trs., 
1893,  20  R  523;  30  S.  L.  R.  552. 


53.  Sexennial  Limitation— Docnment  of 
Debt— Prescribed  Bill  and  Belative  Agree- 
ment.— ^A  creditor  produced  as  evidence  of 
his  debt  a  prescribed  bill  and  a  minute  of 
agreement  of  the  same  date,  and  which  had 
formed  part  of  the  same  transaction.  Held 
that  the  prescription  of  the  bill  did  not  affect 
the  validity  of  the  written  agreement  as 
evidence  of  the  debt.  {Nisbet  v.  NeiV$  Trustee, 
1869,  7  M.  1097  ;  41  Sc.  J.  637 ;  6  S.  L.  R 
691  foUmoed.)  FuUerton'e  Trs.  v.  M'DowaU, 
1897  (O.  H.),  5  S.  L.  T.  248.  Of.  CamplMs 
Trs.  V.  Hudson's  Executor,  1895,  22  R  943  ;  32 
&  L.  R.  703  ;  3  8.  L.  T.  84. 

5i.  Summary  Diligence— Bill— Acceptor 
not  SnUect  to  Jurisdiction  of  Scotch 
GonrtB  —  Competency  of  Snmmary  Dili- 
gence.— Held  that  it  is  incompetent  to  do 
summary  diligence  in  Scotland  on  bills  pay- 
able there  against  an  acceptor  not  subject 
to  the  jurisdiction  of  the  Scottish  Courts 
t*hart€r%s  v.  Clydesdale  Banking  Coy,  (O.  H.)] 
1S82,  19  &  L.  R  602. 

55.  Sommary  Diligence  —  Presentment 
for  Payment— Bill  accepted  generally.— 
Presentment  of  a  bill,  accepted  generally, 
though  not  necessary  to  render  the  acceptor 
liable  on  the  bill,  is  necessary  to  found  sum- 
mary diligence  against  him.  NeUl  v.  Dobson, 
MolU  d;  Coy.,  1902,  4  F.  625 ;  39  S.  L.  R  412  ; 
9  a  L.  T.  451. 

56.  Summary  Diligence — Competency- 
Joint  Acceptors — Trustees  of  Unregistered 


Association— Competency  of  Charge.— A 
bill,  addressed  to  A.,  B.,  and  C,  as  *'  trustees 
of  the  New  Imperial  Building  Association,'' 
was  accepted  by  them  in  favour  of  another 
member  of  the  same  association.  They  were 
charged  on  the  bill,  and  pleaded  that  summary 
diligence  was  incompetent  (1)  because  they 
were  only  liable  as  trustees,  and  (2)  because 
the  drawer  as  a  member  was  liable  along  with 
the  other  members  for  the  sum  in  the  bill. 
Held  that  the  charge  was  competent.  Brown, 
d-c.  V.  Sutherland,  1875,  2  R.  615  ;  12  S.  L  R. 
.385. 

57.  Summary  Diligence  —  Suspension  of 
Charge. — It  is  the  practice  to  suspend  charges 
on  extract  registered  protests  of  bills,  ex  facie 
regular,  only  on  caution.  Simpson  v.  Brown, 
1888,  15  R  716 ;  25  S.  L.  R  542.  Renwick  v. 
Stamford,  dx.  BanHng  Coy.,  1891,  19  R  163; 
29  S.  L.  R  144.  Kinloch,  Campbell  dc  Coy.  v. 
Cowan,  1890,  27  S.  L.  R  870. 

68.  Summary  Diligence  —  Suspension  — 
Charge  on  BUL — A  bill  bore  to  be  signed 
by  a  firm  name  on  a  date  after  the  firm's 
dissolution.  Certain  of  the  partners  being 
charged  on  an  extract  registered  protest  of 
the  bill,  brought  a  bill  of  suspension.  The 
Court  passed  the  bill  without  caution.  Qood- 
win  V.  Industrial  and  General  Trust,  Ltd.,  1890, 
18  R.  193. 

59.  Summary  Diligence  —  Suspension  of 
Charge  — Averment  of  Fraud  — Ex  facie 
Vitiation  of  Renewal  Bill  —  Caution. — 
Where  in  a  note  of  suspension  of  a  charge  on 
a  bill  for  £  100,  it  was  averred  that  the  debtor 
had  paid  £30  and  given  a  second  bill  for  £70  in 
partial  renewal  of  the  first,  and  that  the  charger 
was  fraudulent  in  seeking  payment  of  the 
first ;  and  a  bill  for  £75  was  produced,  ex  facie 
vitiated  in  date  and  sum.  Held  that  the 
note  should  be  passed  on  caution.  Simpson 
V.  Taylor,  1874,  2  R  75. 

60.  Summary  Diligence  —  Suspension  of 
Charge— Forged  Bill— Caution.— On  an  aver- 
ment that  the  complainer's  name  on  a  bill 
was  forged,  coupled  with  the  production  of 
a  genuine  signature  which  bore  no  resemblance 
to  that  on  the  bill,  the  Court  passed  without 
caution  a  note  of  suspension  of  the  charge. 
Kechans  v.  Barr,  1893,  21  R  75 ;  31  S.  L.  R  79 ; 
1  S.  L.  T.  302. 

6L  Summary  Diligence  — Charge— Sus- 
pension—Intoxication  of  Acceptor.— Cir- 
cumstances in  which  held  that  the  acceptor 
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of  a  bill  was  not  entitled  to  suspend  a  charge 
upon  it  on  the  ground  that  it  was  obtained 
from  him  when  intoxicated.  Pollok  v.  Bums, 
1875,  2  R.  497. 


BOABD 

1.  Statutory  Board  —  Powers— Title  to 
Sue— Salmon  Fisheries  Act,  1862,  1868.— 
A  statutory  Board  formed  for  canying  out  the 
purposes  of  the  statute^  and  endowed  with 
statutory  remedies,  has  no  title  to  sue  com- 
mon law  actions.  Tay  District  Fishery  Board 
V.  Robertson,  1887,  15  R.  40;  25  S.  L.  R.  54. 


BONA   FIDES 

1.  Bonft  fide  Oonsmnption.— O^/zions  {per 
Ld.  President  Inglis  and  Ld.  Rutherfurd 
Clark)  that  the  plea  of  bond  fide  perception 
and  consumption  is  restricted  to  cases  where 
a  person  has  possessed  on  an  apparently  good 
but  invalid  title  and  has  afterwards  been 
evicted,  and  is  called  to  account  for  the  rents 
which  he  has  received  during  his  possession. 
Opinions  (per  Ld.  Mure  and  Ld.  Shand) 
contra.  Hunil]fs  Trs,  v.  Hallyburtmi^s  Trs., 
1880,  a  R.  50 ;  18  S.  L.  R.  46. 

2.  Bonft  fide  Consnmption  — When  the 
Plea  arises. — Opinion  that  bond  fide  consump- 
tion of  rents  can  be  pleaded  only  when  there 
are  competing  titles.  Evans  v.  HarknesSy 
1890,  17  R.  931  ;  27  S.  L.  R.  755. 

3.  Bon&  fide  Percepta  et  Consnmpta 
—  Over-Pajnnent  of  Annuity.— It  was  a 
testator's  wish  that  his  widow  should  receive 
an  annuity  of  £600  to  be  contributed  to  the 
extent  of  £300  from  a  pension  fund,  and  the 
balance  from  his  trust-estate.  The  pension 
fund  having  been  increased  to  £360,  the 
trustees  for  some  years  went  on  paying  the 
other  £300,  till  it  was  decided  that  they 
should  now  pay  only  £240.  Held  that  the 
widow  was  not  bound  to  refund  the  over- 
payments. Hunter's  Trs.  v.  Hunter,  1894,  21 
R.  949 ;  31  S.  L.  R.  837  ;  2  S.  L.  T.  134. 

4.  Bonft  fide  Gonsnmption  —  Ohurch  — 
Patronage— Compensation.— In  terms  of  an 
interlocutor,  pronounced  by  the  Sheriff  in 
1875,  the  patron  of  a  church  was  entitled  to 
compensation,  to  be  paid  by  the  heritors  in 
four  instalments  out  of  the  first  four  years' 
stipend  of  the  minister  who  should  be  ap- 
pointed on  the  next   vacancy.      A  vacancy 


occurred  in  1880;  the  patron  gave  no  notice 
of  his  claim  till  1887.  Meanwhile  the  full 
stipend  had  been  paid  to  the  incumbent. 
Held  that  the  patron  had  lost  his  daim.  Earl 
of  Strathmore  v.  Rescobie  Heritors,  1888,  15  R 
364  ;  25  S.  L.  R.  272. 


5.  Bonft  fide  Perception—' 
for  Arrears. — A  demand  by  the  Crown  for 
thirty  years'  arrears  of  teinds  was  met  by  the 
plea  of  bond  fide  perception.  Held  that  the 
defence  was  sufficient.  The  Lord  Advocate  v. 
Dryadale,  1874  (U.  L.),  L.  R.,  2  Sc.  App.  368 ; 
1R.27;  11  S.  L.  R.  492. 

6.  Bonft  fide  Percepta  et  Consnmpta— 
Teinds— Exhaustion. — The  defence  of  bond 
fide  consumption  "  applies  where  a  person  not 
being  the  true  owner  of  a  subject,  but  being 
in  the  bond  fide  belief,  under  some  colourable 
title,  that  he  is,  consumes  the  fniits.'*  (Per 
Ld.  Adam.)  So,  where  one  had  consumed 
free  teinds,  in  the  belief  that  his  payment  of 
teind  to  stipend  exhausted  teinds,  held  that 
the  proprietor  of  the  free  teinds  was  entitled 
to  recover.  Macrae  v.  Assets  Coy.,  1894,  21  R. 
1080;  31  S.  L.  R  870 ;  2  S.  L.  T.  185. 

7.  Bonft  fide  Consumption  —  Surplus 
Teinds— Pajnnent  Erroneously  to  Crown. 

— Certain  heritors,  against  whom  a  titular 
had  raised  an  action  for  surplus  teind,  pleaded 
that  on  the  demand  of  a  Crown  official  they 
had  paid  it  to  the  Crown.  A  supplementary 
action  for  repayment  of  the  surplus  teind  was 
raised  by  the  titular  against  the  Crown.  Held 
that  he  was  entitled  to  repayment,  and  plea 
of  bond  fide  perception  and  consumption  re- 
pellM.  Earl  of  Cawdor  v.  Lord  Advocate,  1878, 
5R.  710;  15S.L.  R.  407. 


BUILDINQ  BESTBIOTIONS 

I.  CONTRACTUAL 
n.  BTATUTOEY  (Col.  231) 


I.  Imposed  by  Contraet 

••A'*  =  "Onk"  Shop,  12. 
Acquiescence  in  Breach,  20-20. 
Altebations  on  Buildings,  45. 
Attics,  48. 

Bar  to  Enforcing,  20-26. 
"Billiard  Room,'*  60. 
"Character  and  Design,*'  8. 
"  Cottages  only,"  47. 
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Dairy,  16. 
distilleby,  46. 

"  DWKLLINO-HOUBE,"  3,  8,  11,  15. 

Enforcbmknt,  19-42. 

Foot  Pavembnt,  43. 

Hydropathic,  44. 

Lodge,  53. 

''nau8sou8  and  injurious,"  16. 

"  Not  Inferior  in  Style,"  2. 

'*  Noxious  or  Inconvenient  Trade,"  14. 

Nursing  Home,  15. 

Obligation  to  Build,  6,  43,  49. 

Obligation  to  Maintain,  6. 

"  Of  Similar  Style  and  Quality,"  1. 

"Offices,"  16,  50-52. 

Open  Space,  5. 

Outhouses,  58. 

Outside  Stair,  11. 

Pawnbroking  Business,  3. 

Plan,  6-8,  9,  54,  65. 

Pleasure  Grounds,  9. 

Public-House,  44. 

Railway,  4. 

Satisfaction  of  Obligation,  49. 

School,  10,  57. 

"Self-Contained"  House,  11,56,57. 

"  Shop  or  Trading  Place,"  15,  26. 

Signal  Box,  4. 

Site,  54. 

Stable,  13-16,  52. 

Tavern,  44. 

Title  to  Enforce,  27-42. 

*' Vent,"  17. 

YiLLA^  18,  56,  57. 

L  GoDStniction— Buildings  "of  similar 
Stjle  and  Quality." — ^A  vassal  was  bound  to 
erect  on  his  feu  buildings  "  similar  in  style 
and  quality  "  to  those  which  the  superior  had 
already  built.  Held  that  the  descriptive 
words  referred  to  the  buildings  as  a  whole, 
and  that,  external  appearance  and  quality 
being  the  same,  the  vassal  might  erect  tene- 
ments of  two-room  houses,  although  the 
superior's  buildings  had  houses  of  three  rooms. 
MuidUton  V.  Le$lie,  1894, 21  R.  781 ;  31  S.  L.  B. 
658  ;  2  S.  L.  T.  42. 

2.  Ocmstraction— Buildings  "not  inferior 
in  Style  and  Quality." — By  a  clause  in  one 
contract  of  ground-annual  under  which  he 
held  his  ground,  a  proprietor  was  bound  to 
erect  buildings  not  inferior  to  four-4toried 
booses  already  built  on  part  of  the  ground. 
Held  that  he  was  not  entitled  to  build  a  one- 
storied  row  of  shops  with  a  high-roofed  hall 


at  the  back.     MurriAson  v.  M^Lay,  cC-c,  1874, 
1  R.  1117;  11  S.  L.  R.  651. 

3.  Oonstruction  —Dwelling-House— Shop 
—  Pawnbroking  Establishment  —  Ground 
was  feued  for  the  erection  of  tenements  of  shops 
or  business  premises  on  the  ground  floor,  and 
dwelling-houses  above  ;  and  it  was  specially 
provided  that  the  vassals  should  not  "  convert 
such  building  to  any  uses  or  purposes  other 
than  those  hereinbefore  specified.''  Held  that 
the  owner  of  a  dwelling-house  in  an  upper 
flat  was  not  entitled  to  conduct  in  it  the 
business  of  pawnbroking.  Gordon  v.  Camp- 
bells  Trs.,  1902  (O.  H.),  10  S.  L.  T.  315. 

4.  Construction— Lands  feued  for  Bail- 
way— "Any  other  Building  or  Erection" 
precluded —  Signal-Box.  —  A  railway  com- 
pany obtained  a  feu  of  a  piece  of  land  for 
their  railway,  including  the  erection  of  a 
station  and  a  cottage,  but  for  the  erection 
^*  of  no  other  building  or  erection  whatever." 
Held  that  this  restriction  precluded  them 
from  building  a  signal-box  necessary  for  the 
working  of  their  line.  Stirling  v.  Caledonian 
Rly.,  1901  (O.  H.),  9  S.  L.  T.  230. 

5.  Construction— Open  Space— Obligation 
to  Maintain.— A  builder  obtained  a  lining  to 
build  tenements  on  condition  that  the  "  back 
space  be  three-quarter  the  total  area  of  the 
building."  Held  that  he  was  therefore  not 
entitled  to  erect  other  buildings  which  would 
interfere  with  the  sole  enjoyment  of  the  space 
by  the  original  buildings  alone.  M*Kellar  Ltd. 
V.  Bryce,  1904,  6  F.  313  ;  41  S.  L.  R.  246  ;  11 
S.  L.  T.  615. 

6.  Construction  —  Plan  —  Obligation  to 
Build  according  to  Plan— Obligation  to 
Maintain  Conform.— Oinnion  that  an  obli- 
gation to  build  conform  to  a  plan  did  not 
import  an  obligation  in  all  time  coming  to 
maintain  the  building  conform  to  the  plan. 
Johnston  v.  Mac  Ritchie,  1893,  20  R.  539  ;  30 
S.  li.  R.  518. 

7.  Construction  —  Plan  Sanctioned  by 
Superior  —  Subsequent  Alterations.  —  A 
superior  feued  out  eighty-three  building 
stances  burdened  with  a  variety  of  building 
restrictions,  and  imposed  on  the  vassals  an 
obligation  to  submit  the  plans  of  proposed 
buildings  for  his  approval.  Uniformity  in 
design  of  all  the  houses  to  be  built  was  not 
stipulated  for,  but,  as  matter  of  fact,  the 
houses  were  all  built  on  a  uniform  plan.  The 
singular  successor  of  one  of  the  vassals  pro- 
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posed  to  make  alterations  ou  his  house  by 
substituting  a  dormer  window  for  a  skylight. 
Held  that,  had  this  dormer  window  been 
shown  on  the  plan  originally  submitted  to 
the  superior,  he  would  not  have  been  justified 
in  refusing  his  approval ;  that  accordingly  the 
singular  successor  was  entitled  to  make  the 
alteration.  Onoald  v.  WiUon,  1898  (O.  H.),  6 
S.  L.  T.  69. 

8.  Oonstraction— Plan— "Character  and 
Design  "  —  '*  Dwelling  -  house."  —  A  f  euar 
bound  himself  to  erect  '^a  good  and  sub- 
stantial dwelling-house  "  of  a  specified  yearly 
value,  the  front  of  the  house  or  houses 
to  be  on  the  building  line,  and  in  every 
respect  finished  in  conformity  with  plans  pro- 
duced, ''  so  as  not  to  be  inferior  in  character 
or  design  **  to  houses  in  the  same  street.  The 
superior  bound  himself  and  his  successors  to 
take  his  or  their  disponees  bound  '*  to  observe 
similar  conditions,  and  to  maintain  and  erect 
houses  not  inferior  in  character  and  design 
to  the  houses  built  as  aforesaid."  The  plan 
showed  self-contained  dwelling-houses,  and 
the  feuar  built  such  a  house.  Held  that  the 
superior's  successors  were  entitled  to  erect  on 
the  same  building  line  tenements  of  dwelling- 
houses  (provided  these  latter  were  not  in- 
ferior in  character  and  design  to  the  houses 
already  built),  but  not  shops.  AsteU  Co,  v. 
Ogilvie,  1896,  24  R.  400  ;  34  S.  L.  R  195  ;  .4 
S.  L.  T.  195. 

9.  Oonstruction  —  Pleasnre  -  Qrotind.  — 
The  disposition  of  a  building  feu  contained  a 
declaration  that  the  disponee,  the  disponer 
and  his  successors  in  the  adjoining  feus,  when 
they  came  to  build  should  be  obliged  to  form 
a  pavement  and  street  in  front  of  the  houses, 
and  that  the  space  to  the  south  of  said  street 
should  remain  at  all  times  open  and  unbuilt 
upon  as  a  pleasure-ground  and  shrubbery,  and 
should  be  the  common  property  of  the  feuars. 
The  dispositive  clause  described  the  feu  as 
bounded,  inter  alia,  by  Sauchiehall  Road. 
Held  that  the  right  to  have  the  ground  in 
question  appropriated  as  a  pleasure-ground  was 
not  in  abeyance  until  the  feu  should  be  built 
upon  and  the  road  formed,  and  that  the  dis- 
ponee was  not  entitled,  before  his  house  was 
erected,  to  erect  temporary  buildings  upon  the 
part  of  his  feu  declared  to  be  common  property 
as  a  pleasure-ground.  Parlane  v.  Duucan, 
1881,  18  S.  L.  R.  561. 

10.  Oonstmction  —  Private  Dwelling- 
House — School. — The  occupation  of  a  house 
AS  a  school  with  boarders  and  day-scholars 


held  a,n  infringement  of  a  restriction  against 
using  the  house  save  as  a  private  dwelling- 
house.  Ewing  v.  Hadie,  1878,  5  R  439;  15 
S.  L.  R  263. 

11.  Construction— Self-Contained  Villa— 
Outside  Stair. — ^A  building  restriction  tied 
the  owner  of  ground  to  maintain  on  it  a 
detached  villa  ''self-contained  and  occupied 
by  one  tenant  only."  Held  that  this  did  not 
debar  him  from  cutting  off  internal  com- 
munication between  the  lower  and  upper 
storeys,  and  erecting  an  outside  stair  to  serve 
the  latter.  MilUr  v.  Carmidiael,  1888,  15  R 
991  ;  25  S.  L.  R  712. 

12.  Construction— Shop— "A"  Shop— 
"  One"  Shop. — A  piece  of  ground  was  feued 
out  '*  only  for  the  erection  of  dwelling-houaes, 
with  this  exception  only,  that  there  might  be 
a  shop  fronting  street."  Held  that  the  vassal 
might  build  only  one  shop,  not  ten.  Hill  v. 
Millar,  1900,  2  F.  799  ;  37  S.  L.  R  551  ;  7 
S.  L.  T.  460. 

13.  Construction- "Stable."— Attheback 
of  a  piece  of  ground  feued  for  the  site  of  a 
house  was  an  additional  piece  intended  for 
a  stable,  which  was  to  be  built  according  to 
a  plan  adjusted  by  the  parties,  "  and  not 
otherwise."  There  was  no  obligation  on  the 
vassal  to  build  stables.  Held  that  the  vassal 
was  not  restricted  from  building  on  the  stable 
ground  an  annex  to  his  house.  U^alker  Trs. 
V.  Haldane,  1902,  4  F.  594 ;  39  S.  L.  R  409 ; 
9  S.  L.  T.  387  ;  9  S.  L.  T.  453. 

14.  Construction— Stables— Koxious  or 
Inconvenient  Trade — Interim  Interdict. — 

Held  that  a  building  to  be  used  as  stables 
for  150  horses  was  not  necessarily  within  a 
restriction  prohibiting  hurtful,  noxious,  or  in- 
convenient trades,  occupations,  or  employ- 
ments. Interim  interdict  refused  but  proof 
allowed.  Grichton  Tra.  v.  The  Corporation  of 
Glasgow,  1893  (O.  H.),  1  S.  L.  T.  325. 

15.  Construction  —  Use  —  ''  Dwelling- 
House  "— "  Shop  or  Trading  Place  "— Nurs- 
ing Home. — Titles  bound  the  feuar  of  groimd 
to  occupy  building  upon  it  as  a  dwelling-house 
and  not  to  convert  it  into  a  shop,  warehouse, 
or  trading  place.  Held  that  there  was  no 
infringement  of  the  restriction  where  the 
owner  received  into  his  house  a  number  of 
patients  for  medical  and  surgical  treatment. 
Graliam  v.  Shiels,  1901  (O.  H.),  8  S.  L.  T.  36a 

16.  Construction —" Usual  Offices"  — 
Stable  and  Dairy— Considered  "Nauseous 
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or  L^niioiis."  —  A  restriction  prevented 
buildings  on  ground  other  than  the  "usual 
offices  necessary  for  the  use  of*'  dwelling- 
houaes  in  the  vicinity.  Held  that  a  stable 
and  public  dairy  were  struck  at.  Opinions 
that  these  erections  fell  within  another  pro- 
hibition of  what  was  "nauseous  and  injurious." 
Sandeman'^  Trs.  v.  Brawny  1892,  20  R  210; 
30  S.  L.  R  217. 

17.  Constrttction— "Vent."— A  prohibition 
against  "  vents  "  held  not  to  veto  ventilators. 
Jokndan  v.  MacRitdiie,  1893,  20  R  539 ;  30 
S.  L.  R  518. 

18.  Constniction— '*Vil]a."-'ir«2(2  that  a 
row  of  contiguous  self-contained  houses  of 
two  storeys  with  separate  gardens  were  not 
'*  villas."  MUlar  v.  Church  of  Scotland  Endow- 
ment Tn.,  1896,  23  R  557 ;  33  S.  L.  R.  383  ;  3 
S.  L.  T.  293. 

1ft  EnfoTceinent— Approval  of  Plans  by 
Superior. — Per  Ld.  Moncreifif: — "If  an  objec- 
tion by  a  superior  [to  a  proposed  building  by 
a  vassal  whose  title  contained  building  re- 
strictions and  an  obligation  on  the  vassal  to 
submit  plans  of  the  proposed  building  to  the 
superior]  were  contrary  to  the  good  faith  of 
the  contract,  a  Court  of  law  might  interfere." 
Colder  v.  North  Berwick  Police  Commrs.,  1899, 
1  F.  491 ;  36  S.  L.  R  380;  6  a  L.  T.  297. 

20.  Enforcement  —  Bar.  —  Circumstances 
where  a  superior  was  held  barred  from  insist- 
ing on  building  restrictions  in  the  title  of  his 
vassal.  Richardson  v.  Borthwuky  1896  (0.  H.), 
3  S.  L.  T.  30a 

21.  Enforcement— Bar— Acaniescence— 
OontraTention. — Held  that  (1)  a  superior, 
(2)  co-feuars,  were  barred  from  objecting  to 
alterations  on  houses  in  a  street,  in  contra- 
vention of  building  restrictions,  where  they 
had  acquiesced  in  similar  contraventions  on 
houses  100  yards  off  in  another  division  of  the 
street.  LiddaU  v.  Duncan,  1898,  25  R  1119  ; 
35  S.  L.  R  801 ;  6  S.  L.  T.  77. 

22.  Enforcement  —  Bar  —  Co-Fenars  — 
Oonunon  Fening  Plan— -Uniform  Bestric- 
tioDB— Title  of  Superiors  and  Oo-Feuars 
to  Object  to  Alterations  on  Buildings. — 
Ad  area  of  ground  was  feued  out  for  build- 
ing purposes  in  four  plots,  under  a  common 
feuing  plan,  and  with  uniform  building 
restrictions.  One  plot  reverted  to  the 
superiors  who  feued  it  out  under  con- 
ditions and  restrictions  quite  different  from 


those  in  the  original  charter.  One  of  the 
feuars  proposed  to  effect  certain  radical 
alterations  in  his  buildings.  The  superiors 
and  co-feuars  both  opposed.  Held  (1)  that 
the  superiors  having  abandoned  the  common 
feuing  plan  quoad  one  area  had  no  title  to 
enforce  the  original  restrictions  qiu>ad  the 
other  areas ;  (2)  that  as  the  restrictions  were 
not  uniform  in  the  titles  of  all  the  areas  the 
oo-feuars  had  no  right  to  enforce  them;  (3) 
that  the  co-feuars  had  no  title  to  object  on 
the  ground  of  common  interest  as  the  pro- 
posed alterations  were  entirely  in  suo  and  did 
not  injuriously  affect  the  objectors'  property. 
Ohsei-ved  that  injury  to  amenity  gave  no  title 
to  object.  Colder  v.  Merchant  Coy,  of  Edin- 
burgh, 1886,  13  R  623  ;  23  S.  L.  R.  423. 

23.  Enforcement— Bar— Superior— Title 
to  Enforce  —  Belazation  of  Restriction 
against  one  Vassal- Effect  on  Other.— A 
superior  feued  land  under  building  restric- 
tions. Part  of  the  land  being  sub-feued,  the 
sub- vassal  obtained  from  the  superior  a  release 
from  the  restrictions.  Held  that  the  superior 
was  entitled  to  enforce  the  restrictions  as 
against  the  original  feuar.  Swing  v.  Camp- 
bell,  1877,  5  R  230;  15  S.  L.  R  145  ;  Cheyne 
V.  Taylor,  1899  (O.  H.),  7  S.  L.  T.  276. 

24.  Enforcement— Bar— Abandonment— 
Oo-Fenars. — The  titles  of  all  the  feus  in  a 
street,  held  of  one  superior,  contained  a  build- 
ing restriction  to  the  effect  that  the  houses 
built  should  all  be  self-contained  lodgings.  On 
one  of  the  feuars  beginning  to  alter  his  house 
into  offices  his  neighbours  objected.  A  large 
number  of  houses  in  the  street  having  been 
already  similarly  altered  without  objection, 
held  that  the  feuars  had  by  abandonment  lost 
their  title  to  object.  Fraser  v.  Dovmie,  1877, 
4  R  942. 

25.  Enforcement— Bar— Oo-Feuars— Title 
to  Enforce. — The  feuars  in  one  division  of  a 
street  were  bound  by  their  titles  not  to  erect 
houses  of  more  than  two  square  storeys  in 
height  .  .  .  without  storm  windows,  but  with 
the  privilege  of  raising  (1)  the  two  centre 
houses,  or  (2)  one  house  at  each  end,  to  the 
height  of  three  storeys.  The  attic  flats  of  live 
houses  between  the  two  end  houses  having 
been  made  square  to  the  back,  after  the  end 
houses  had  in  exercise  of  the  privilege  been 
made  of  three  storeys,  and  storm  windows 
having  been  introduced  in  the  front  of  the 
same  five  houses,  the  proprietor  of  the  three 
centre  houses  proposed  to  erect  an  additional 
storey.     Held  that  the  other  feuars  had  not 


223 


BUILDING  RESTRICTIONS 


224 


acquiesced  in  this  nor  lost  their  rights  to 
object  to  the  erection  of  an  additional  storey. 
StemiH  V.  Bunten,  1878,  5  R  1108 ;  15  S.  L.  R. 
730. 

26.  Enforcement  —  Bar  —  Oo  -  Fenan  — 
Bight  of  Enforcement  —  Personal  Bar  — 
Acquiescence. — In  an  action  by  a  vassal  to 
have  it  declared  that  he  held  his  property 
free  of  building  restrictions  which  appeared  in 
his  title,  four  questions  were  raised — (1)  had 
neighbouring  feuars  a  title  to  object  P  (2) 
had  they  barred  themselves  by  acquiescence  ? 
(3)  had  the  superior  barred  himself  by  acqui- 
escence? (4)  to  what  extent  did  the  bar 
prevail  ?  Held  (1)  that  the  question  of  neigh- 
bouring feuars'  right  was  one  of  evidence  to 
be  gathered  from  the  titles,  whether  each 
feuar  consented  to  be  bound  in  favour  of  his 
co-feuars,  and  that  here  there  was  sufficient 
reference  to  a  common  plan  to  support  the 
affirmative ;  (2)  that,  where  the  condition  of 
the  feu  was  the  occupation  of  the  buildings 
as  dwelling-houses  only,  the  acquiescence  of 
those  having  a  contrary  interest  in  (a)  storm 
windows  being  erected,  (6)  use  of  the  premises, 
(a)  as  writing  chambers,  O)  as  a  show-room 
for  millinery,  did  not  bar  them  from  objecting 
to  the  premises  being  transformed  into  a 
carriage  -  saloon.  Johnston  v.  Walker  7V«., 
1897,  24  R  1061 ;  34  S.  L.  R  791  ;  5  S.  L.  T. 
88.  Cf.  Hill  v.  Miller,  1900,  2  F.  799  ;  37 
S.  L.  R  551 ;  7  S.  L.  T.  460. 

27.  Enforcement — Oo-Feuars— Bight  of 
Enforcement  by  Feuars  holding  of  same 
Snperior—Mntnality.— (Per  Ld.  Chancellor 
Selbome):  "  The  fact  of  several  feuars  of  neigh- 
bouring plots  of  building  land  in  the  same 
street  holding  from  a  common  superior  does 
not  by  itself  entitle  one  of  those  feuars  to 
claim  the  benefit  of  restrictions  contained 
in  the  feu-contract  of  another,  unless  some 
mutuality  and  community  of  rights  and 
obligations  is  otherwise  established  between 
them;  which  can  only  be  done  by  express 
stipulation  in  their  respective  contracts  with 
the  superior  or  by  reasonable  implication  from 
some  reference  in  both  contracts  to  a  common 
plan  or  scheme  of  building  or  by  mutual  agree- 
ment between  the  feuars  themselves."  Hislop 
V.  MacRitchie'6  Trs.,  1881  (H.  L.),  6  A.  C.  560; 
8R96;  19  S.  L.  R  571. 

28.  Enforcement— Co-Feuar—Mntnality. 

— Mutuality  as  between  co-feuars,  giving  each 
a  right  to  enforce  building  restrictions,  is  ex- 
cluded by  a  term  of  the  feu-contract  which 
allows  the  superior  to  relax  the  condition. 


Turner    v.   Hamilton,   1890,    17    R   494 ;     i7 
S.  L.  R.  376. 

29.  Enforcement— Co-Feoars—Bii^t  to 
Enforce — Oonstruction  of  Titles.— In  con- 
sidering the  right  of  one  feuar  to  sue  his 
co-feuar,  for  the  enforcement  of  building 
restrictions,  it  is  a  question  on  the  con- 
struction of  the  titles  whether  each  vassal 
consented  to  be  bound  in  favour  of  hia  oo- 
feuars.  In  this  case  it  was  held  that  there 
was  sufficient  reference  to  a  common  plan,  to 
support  the  inference  that  all  the  oo-feuars 
had  consented  to  be  bound  in  favour  of  each 
other.  Johnston  v.  IValker  Trs,,  1897,  24  R. 
1061 ;  34  S.  L.  R  791  ;  5  S.  L.  T.  88.  Cf. 
HUl  V.   Millar,  1900,  2  F.  799 ;  37  S.  L.   R. 

551  ;  7  S.  L.  T.  460. 

30.  Enforcement— Co-Fenars  — Title  to 
Enforce— Mntnality  of  Obligation.  —  An 
obligation  was  imposed  on  the  vassal  under 
a  feu-contract,  and  embodied  in  the  title  of 
two  disponees  to  whom  adjoining  stances  had 
been  conveyed,  that  the  buildings  erected  on 
the  ground  should  be  of  stone  and  lime. 
Held  that  the  proprietor  of  one  stance  could 
insist  on  the  removal  of  a  brick  stable  erected 
on  the  other.    Beattie  v.  Ures,  1876,  3  R  634. 

31.  Enforcement  — Go-Fenars— Title  to 
Enforce  — Contravention  — Discharge  hy 
Superior  to  Certain  Feuars.— A  superior 
feued  a  piece  of  ground  for  the  erection  of 
dwelling-houses,  on  condition  that  disponees 
should  not  be  entitled  to  convert  them  into 
shops, — contravention  of  this  condition  en- 
tailing on  the  contravener  payment  of  double 
of  the  annual  feu-duty  to  be  regarded  as 
pactional,  not  penal — or  nullity  of  the  feu, 
in  the  superior's  option.  After  several  stances 
had  been  built  on  conform  to  the  feu-contract, 
the  remainder  were  sold  to  parties  who  pro- 
posed, with  the  superior's  sanction,  to  erect 
shops.  The  superior  granted  to  these  dis- 
ponees a  discharge  of  all  the  restrictions  in 
the  feu-contract.  Held  that  the  other  feuars 
had  a  title  to  enforce  the  conditions  and  re- 
strictions inter  se.  Balrymple  v.  Herdman,  dx,, 
1878,  5  R  847 ;  15  S.  L.  R  688. 

32.  Enforcement — Co-Fenars— Biijht  of 
Enforcement — Violation. — Feuars  from  a 
common  superior  were  each  taken  bound  to 
erect  on  his  feu  a  dwelling-house,  ''which 
shall  be  three  square  storeys  above  the  sui^ 
face  of  the  ground  but  not  more  in  height," 
and  the  superior  undertook  to  insert  similar 
clauses   in  subsequent   feu-contracts.      Held 
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(1)  that  the  heightening  of  the  wall  hy  a 
fenar  although  not  to  a  fourth  storey  was 
a  violation  of  the  restriction,  and  (2)  that 
a  oo-feuar  was  entitled  to  ohtain  interdict. 
Coekran^  dx.  v.  Paterson,  1882,  9  R.  634;  19 
&  L.  R.  422. 

33.  Enforcement— Co-Feuan— Jus  qna- 
ntmn. — ^A  superior  feued  land  to  vassal  (1) 
in  1855,  bound  him  to  erect  villas,  and  under- 
took to  insert  similar  provisions  in  all  subse- 
quent fens  of  his  estate.  In  1883  the  parties 
to  this  contract  discharged  each  other  of  the 
obligations  under  it,  and  vassal  (1)  acquired 
from  the  superior  another  feu  free  from  re- 
strictiona.  Meanwhile,  in  1862,  the  superior 
had  feued  to  vassal  (2)  a  piece  of  ground,  and 
had  bound  him  to  erect  villas,  and  undertaken 
to  restrict  in  a  similar  way  all  f  euars  of  ground 
immediately  to  the  north  of  vassal  (2's)  feu. 
Now  vassal  (I's)  second  feu  was  not  immedi- 
ately to  the  north  of  vassal  (2's)  feu.  Held 
that  vassal  (1)  was  entitled  to  build  tene- 
ments, &c.,  on  his  second  feu.  Walker  d; 
Dick  V.  Park,  1888,  15  R.  477;  25  S.  L.  R 
346. 

34.  Enforcement  —  Co-Fenan  —  Interest 
to  Enforce. — A  complainer  who  sought  to  in- 
terdict his  neighbour  from  infringing  con- 
ditions of  their  feu-rights  which  were  mutually 
binding  on  them  both,  admitted  that  the  only 
fault  he  had  to  find  with  his  neighbour's 
operations  was,  that  he  was  building  three 
houses  in  one  continuous  row  instead  of  leav- 
ing a  few  inches  between  them.  The  Court 
refiued  the  note  of  suspension  and  interdict. 
CampbeU  v.  Bremner,  1897,  24  R.  1142  ;  34 
8.  L.  R  774. 

35.  Enforcement  —  Go-Fenan  —  Title  to 
Enforce  —  Mntoality  — Jos  qnesitnnL— A 
superior,  in  feuing  a  building  lot  burdened 
with  restrictions,  obliged  himself  to  insert 
similar  restrictions  in  feus  to  be  granted  of 
remaining  portions  of  his  lands.  The  area  to 
which  this  obligation  applied  was  shown  in  a 
plan  annexed  to  the  title.  The  owner  of  the 
building  lot  acquired  an  adjoining  lot  which 
he  desired  to  keep  as  pleasure-grounds  free 
from  boilding,  and  to  secure  the  feu-duty  he 
consented  to  a  charter  of  novodamus,  which 
should  include  the  first  along  with  the  second 
lot.  The  terms  of  this  charter  were  identical 
with  the  first  in  restraining  the  vassal  and 
obliging  the  superior ;  but  the  plan  annexed 
did.  not  show  the  limits  of  the  superior's 
obligation.  In  a  question  between  the  vassal 
and  a  vassal  under  a  subsequent  feu-oontract 


which  contained  similar  stipulations,  held 
that  there  was  mutuality  among  the  feuars 
which  entitled  each  to  enforce  the  restrictions 
against  the  others.  An  argument  that  the 
superior's  obligation  to  the  first  vassal  to  in- 
sert restrictions  was  not  defined,  was  there- 
fore not  enforceable,  and  that  accordingly 
there  was  no  mutuality,  was  repelled^  the 
Court  being  of  opinion  that  the  extent  of  his 
obligation  could  be  gathered  from  an  examina- 
tion of  the  titles  apart  from  the  faulty  plan 
annexed.  Governors  of  Muirhead  College  v. 
Millar,  1901,  38  S.  L.  R.  835. 

36.  Enforcement— Oo-Feuars  — Title  to 
Enforce.— Land  was  disponed  to  A.  subject 
to  building  restriction.  The  disponer  bound 
himself  to  impose  similar  restrictions  on  feus 
of  adjacent  lands  "  to  the  benefit  of  which  A. 
is  hereby  assigned.''  The  disponer  having 
thereafter  disponed  adjacent  lands  to  B. 
under  restrictions,  but  without  mention  made 
of  A.,  and  there  being  no  general  feuing-plan, 
held  that  A.  had  no  title  to  enforce  the  restric- 
tions against  B.  Bannerman*8  Trs.  v.  Howard 
cD  WyndJiam,  1902 ;  39  S.  L.  R.  445  ;  10 
S.  L.  T.  2. 

37.  Enforcement  —  Co  -  Fenaxs  —  Oom- 
munity  of  Interest— Title  to  Enforce.— A 

feu-contract  contained  building  restrictions, 
but  subject  to  modification  with  the  superior's 
consent.  In  a  subsequent  part  of  the  deed 
reference  was  made  to  consent  "  in  writing." 
Adjacent  feus  were  given  o£f  containing 
similar  terms.  Held  (1)  that  there  was  no 
community  of  interest  entitling  neighbouring 
feuars  to  enforce  the  clause  of  restriction; 
(2)  that  consent  to  relaxation  need  not  be  in 
writing,  but  might  be  inferred.  Kerridge  v. 
Gray,  1902,  5  F.  283 ;  40  S.  L.  R.  188 ;  10 
S.  L.  T.  457. 

38.  Enforcement— Oo-Feuar  — Bight  of 
Enforcement. — The  mere  fact  that  the  re- 
strictions in  the  feu-contracts  of  contiguous 
plots  of  ground  feued  by  the  same  superior  are 
identical  is  not  sufficient  to  establish  mutuality 
of  obligation.  Thomson  v.  MacHe,  1903  (O.  H.), 
11  S.  L.  T.  562. 

39.  Enforcement  —  Pro  indiviso  Pro- 
prietora — Disposition— Title  to  Enforce. — 

Four  pro  indiviso  proprietors  disponed  apiece 
of  ground  subject  to  a  building  restriction. 
One  of  them  was  the  proprietor  of  adjacent 
lands.  Held  that  the  latter  as  an  individual 
had  no  title  to  enforce  the  building  restric- 
tion.    Union  Bank  of  Scotland,  Ltd.  v.  "  Daily 
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Record  "  (GUugow),  Ltd.,  1901  (O.  H.),  8  S.  L,  T. 
432. 

40.  Enforcement  —  Superior  —  Title  to 
Enforce. — Feu-contracts  of  adjacent  pieces  of 
ground  granted  by  the  same  superior,  stipu- 
lated for  the  erection  of  buildings  conform  to 
a  common  plan.  It  was  not  provided  that 
this  stipulation  should  enter  the  second  or 
subsequent  dispositions.  Forty  years  after 
the  buildings  had  been  erected  a  singular 
successor  of  a  vassal  proposed  to  make  altera- 
tions on  his  building.  Held  that  only  the 
superior  had  a  title  to  enforce  the  restriction. 
Johmton  v.  MacEitckie,  1893,  20  R.  539;  30 
S.  L.  B.  518. 

41.  Enforcement— Superior— Interest  to 
Enforce. — Hdd  that  a  superior  was  entitled 
to  enforce  a  condition  in  a  feu-contract, 
that  houses  which  were  to  be  built  upon  the 
ground  feued  should  be  covered  with  blue 
Scotch  slates,  notwithstanding  an  averment 
by  the  vassal  that  the  slates  which  he  pro- 
posed to  use  were  of  a  superior  quality. 
WaMdl  V.  CampbeU,  1898, 25  R  456 ;  35  S.  L.  R 
351  ;  5  S.  L.  T.  285. 

42.  Enforcement  —  Superior  —  Title  to 
"BnfoTce  —  Bes  inter  alios. — A  feu-contract 
imposed  building  restrictions  on  a  vassal,  and 
obliged  the  superior,  with  respect  to  adjacent 
ground,  to  dispone  it  only  subject  to  similar 
burdens.  The  superiority  having  thereafter 
been  conveyed  away,  the  original  superior — 
in  breach  of  his  obligation — conveyed  adjacent 
land  free  from  restrictions.  Held  that  the 
title  of  the  new  superior  to  enforce  the 
restriction  had  not  thereby  been  affected. 
Gheyne  v.  Taylor,  1899  (O.  H.),  7  S.  L.  T.  276. 

43.  Feu-Charter  — Oonstruction— Obliga- 
tion to  Build  —  Poot-pavement.  —  A  feu- 
charter  provided  that  the  vassal  should 
''erect  and  constantly  maintain  on  the  said 
piece  of  ground  buildings  of  the  value  of 
£12,000  at  least,  which  buildings  shall  consist 
of  a  range  of  four-storey  tenements  similar  to 
those  already  built "  in  the  street.  An  obliga- 
tion was  also  laid  upon  the  vassal  to  form  and 
maintain  a  foot-pavement  "in  front  of  the 
house  to  be  built  on  the  said  piece  of 
ground  .  .  .  the  foot-pavement  being  formed 
within  the  area  of  the  said  piece  of  ground 
to  the  extent  of  eight  feet.''  The  vassal 
erected  houses  in  implement  of  this  obliga- 
tion. He  then  proposed  (1)  to  erect  on  a 
part  of  the  ground  unbuilt-on  stables  of  one 
storey,  and  (2)  to  build  them  without  leaving 


eight  feet  for  a  foot-pavement.  Held  that  he 
was  entitled  to  do  so.  Cotoan  v.  dfagidrates  of 
Edinburgh,  1887, 14  B.  682 ;  24  S.  L.  R  474. 

44.  Feu  -  Charter —OonBtraction —  Be- 
striction  in  Use  of  Houses  —  "Public- 
House  "— "  Tavern  "—Hotel— Hydropatliic. 

— A  restriction  in  a  feu-charter  denied  the 
vassal  the  right  to  keep  upon  the  feu ''any 
public  house  or  tavern."  Held  that  hotels 
and  hydropathics  were  thereby  struck  at. 
Emug  V.  CampbeU,  1877,  5  R  230 ;  15  &  L.  R 
145. 

45.  Feu  -  Contract  —  Construction  — 
Alterations  after  Erection.  —  A  vassal,  in 
terms  of  his  feu-contract,  built  two  villas  on 
his  feu  according  to  plans  approved  of  by 
the  superior.  Then  he  transformed  them 
into  four  houses  by  taking  out  the  internal 
staircases  and  substituting  outside  stairs  lead- 
ing by  independent  entrances  to  the  top  flats. 
Held  that  this  was  permissible.  Moil's  Trs, 
V.  M'Evxin,  1880,  7  R  1141 ;  17  S.  L.  R  765. 

46.  Feu-Contract  — Construction  — Con- 
travention— Distillery,  &c — The  owner  of 
a  distillery  in  a  burgh  petitioned  the  Dean 
of  Guild  for  warrant  to  erect  '*  bonded  ware- 
houses, malt  bams,  and  relative  stores"  on 
adjoining  ground  which  was  held  under  a 
feu-disposition  prohibiting  the  erection  of 
"any  distillery,  brewery,  or  other  manu- 
facture or  chemical  process  of  any  kind 
which  may  be  nauseous  or  noxious  to  the 
inhabitants  of  the  neighbourhood."  In  a 
question  with  a  co-feuar,  held  that  the  pro- 
posed buildings  would  not  constitute  a  con- 
travention of  the  condition  of  the  feu. 
Finnie  v.  Andrew  Usher  d'  Coy,,  1891,  29 
S.  L.  R  273. 

47.  Feu-Contract  —  Construction  —  Cot- 
tages only  to  be  Built. — A  feu-contract 
which  reserved  the  minerals  to  the  superior 
contained  (1)  an  obligation  by  the  superior 
to  pay  for  damage  caused  to  buildings  by  the 
mineral  working,  and  (2)  a  stipulation  that 
the  vassal  should  not  erect  any  buildings  but 
cottages.  A  two-storey  house  having  been 
built  by  the  vassal,  held  that  the  vassal,  at 
the  superior's  demand,  must  take  down  the 
upper  storey.  Naismith  v.  Caimduff,  1876, 
3  R  863;  13  S.  L.  R.  559. 

48.  Feu-Contract— Construction— House 
of  Three  Storeys— Attics.— A  clause  in  a 
feu-contract  provided  for  the  erection  of  a 
house  consisting    of  not    more  than    three 
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storeys.  Held  that  it  was  permitted  to  build 
above  the  three  storeys  attics  with  storm 
windows.  M*Ewan  v.  Shaw  StevHirt,  1880, 
7  R.  682;  17  S.  Ll  R.  478. 

49.  Fea-Contaract  —  Obligation  to  Build 
— ^Implement— Subfieqiient  Split  of  Fen. 
— A  feu-oontract  contained  a  clause  obliging 
the  feuar  to  erect  upon  the  ground,  within 
one  year  of  its  date  (1873),  "substantial 
self-oontaioed  lodgings  or  villas  according  to 
plans,"  which  were  produced  and  docqueted, 
of  a  certain  yearly  value.  The  ground  was 
snb-feued,  and  buildings  were  erected  on 
various  parts  of  it  of  more  than  the  stipulated 
yearly  value.  The  proprietor  of  an  unbuilt- 
on  portion  of  the  original  feu  proposed  to 
build  tenements.  Held  that  the  obligation 
imposed  by  the  feu-contract  applied  to  the 
original  feu,  and  had  been  implemented,  and 
that  no  restriction  had  been  validly  placed  on 
the  individual  segments  into  which  the  feu 
might  be  ultimately  divided.  Fleming  v. 
Urt,  1896,  4  S.  L.  T.  26. 

50.  Fen  -  Contract  —  Gonstmction  — 
"  (MIces  "—Billiard-room,  ftc.  —  The  titles 
of  houses  contained  a  stipulation  that  the 
houses  should  in  aU  time  coming  be  used 
solely  as  dwelling-houses,  and  that  the  pro- 
prietors of  each  should  be  entitled  to  erect 
upon  the  ground  at  the  back  of  his  house 
**  such  offices  as  may  be  necessary  for  ad- 
ditional convenience,  but  such  offices  .  .  . 
shall  not  be  occupied  as  dwelling-houses,  but 
be  used  allenarly  as  a  stable,  washing-house, 
or  other  offices."  Held  that  the  erection  on 
the  back  ground  of  a  billiard-room,  lavatory, 
sitting-room,  and  store-rooms  did  not  con- 
stitute a  contravention  of  the  title.  Muriton 
v.  IVaUace,  dr.,  1883, 10  R.  1239;  20  S.  L.  R 
820. 

5L  Fen  -  Contract  -—  Gonstmction  — 
**  Offices  " — School — ^The  titles  of  houses  con- 
tained a  condition  that  the  proprietors  should 
have  power  to  erect  on  the  ground  at  the 
back  "  such  offices  as  they  might  consider 
necessary  for  additional  convenience."  One 
of  the  proprietors  desired  to  erect  a  hall  for 
the  purposes  of  a  school  kept  by  him.  Held 
that  the  proposed  building  was  an  ''office" 
within  the  meaning  of  the  condition.  ColviUe 
V.  Carrick,  dx.,  1883,  10  R.  1241  ;  20  S.  L.  R 
839. 

52.  Fen-Contract — Gonstmction— "Snit- 
able  Offices  " — Stable. — A  feu-contract  bound 
a  vassal  to  erect  a  dwelling-house  with  suit- 


able offices  upon  the  feu.  It  was  provided 
that  the  house  should  cost  not  less  than  £600, 
and  that  the  unbuilt-on  ground  should  be 
kept  open  as  gardens.  The  vassal  built  a 
villa.  Held  that  he  was  entitled  to  build  a 
stable  as  a  *' suitable  office."  Wyllie  v. 
Dujinett,  1899,  1  F.  982;  36  S.  L.  R  759;  7 
S.  Ll.  T.  66. 

53.  Feu-Contract  —  Gonstmction  —  Only 
One  Dwelling-house  to  be  Erected— Lodge. 

— A  feu-contract  stipulated  that  the  vassal 
should  within  a  certain  period  erect  a  dwelling- 
house  on  the  feu,  and  that  he  should  not  erect 
more  than  one  house.  Within  the  period  the 
vassal  built  a  small  house.  Question  whether 
under  the  contract  the  vassal  might,  after 
the  period,  erect  another  house,  converting 
the  former  house  into  a  lodge.  Thorn  v. 
Chalmers,  1886, 13  R.  1026 ;  23  S.  L.  R.  735. 

51  Feu-Contract— Gonstmction— Flan- 
Site. — On  the  construction  of  a  feu-contract, 
restricting  the  buildings  to  cottages,  four  in 
number,  to  be  built  on  sites  shown  on  a  plan, 
held  that  the  vassal  was  not  strictly  confined 
to  the  precise  sites  shown  on  the  plan. 
Natmniih  v.  Caimdvff,  1876,  3  R.  863;  13 
S.  L.  R.  559. 

55.  Feu-Contract— Constmction—Flan— 
Flan  annexed  to  Disposition.  —  A  restric- 
tion on  the  right  of  property,  to  be  binding, 
must  be  imposed  in  language  which  is  express 
and  unambiguous.  A  superior  bound  himself 
by  feu-contract  to  adhere  to  a  feuing  plan 
and  to  erect  only  buildings  of  the  character 
and  style  indicated  on  the  plan,  a  copy  of 
which  was  annexed  to  the  disposition  in 
favour  of  his  vassals.  The  plan  produced  was 
a  ground  plan.  On  it  were  written  along  the 
lines  of  building,  ''For  self-contained  lodg- 
ings and  corner  tenements.''  Held  that  the 
superior  was  free,  notwithstanding  this 
clause,  to  erect  tenements,  shops,  or  any 
buildings  he  might  think  fit.  Assets  Goy.^ 
Ltd.  v.  Lamb  tt  Gibson,  1896,  23  R  569 ;  33 
S.  L.  R.  407 ;  3  S.  L.  T.  299. 

56.  Fen  -  Contract  —  Construction  —  Re- 
served right  to  erect  Buildings  necessary 
for  specified  Furpose. — Under  a  feu-contract 
a  superior  bound  his  vassal  to  erect  a  self- 
contained  villa  and  nothing  else,  and  bound 
himself  and  his  successors  to  erect  no  other 
class  of  building  within  100  yards  of  his 
vassaVs  feu  except  buildings  deemed  necessary 
for  the  working  of  minerals  which  the  parties 
contemplated  the  superior  should  work.    Held 
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that  the  superior  was  not  entitled  to  erect 
within  100  yards  of  the  feu  a  one-storey  brick 
building  used  partly  for  estate  offices  and 
partly  for  an  estate  joiner's  shop.  Meldrum 
V.  Kelvinnde  Estate  Trs.,  1893,  20  R.  853 ;  30 
S.  L.  R.  763 ;  1  S.  L.  T.  89. 

57.  Fen-Oontract— Construction— "Self- 
contained"  Honse. — A  feu-contract  stipu- 
lated that  the  only  buildings  to  be  erected  on 
the  feu  should  be  "self-contained,  detached, 
or  semi-detached  villas/'  Held  that  the  erec- 
tion of  a  detached  villa  of  two  storeys  and  a 
sunk  floor,  which  was  capable  of  occupation 
as  a  '*  self-contained  "  house,  but  which  might 
with  little  change  on  internal  arrangements 
be  occupied  as  two  houses,  did  not  constitute 
a  contravention  of  the  stipulation.  Butchanarif 
dc  y.  Marr,  1883,  10  R  936;  20  S.  L.  R.  635. 

58.  Fen-Oontract  —  Oonstraction  —  Va- 
cant Ground — Oathonses. — A  building  re- 
striction in  a  feu-contract  declared  that  the 
vassal  "  shall  not  have  power  to  build  on  the 
vacant  ground  or  back-green  forming  part  of 
the  subjects  hereby  disponed,  nearer  to  the 
north  face  of  the  wall  forming  the  south 
boundary  than  10  feet.''  At  the  date  of  the 
disposition  there  were  two  small  buildings  at 
the  south-east  comer  of  the  back-green.  Held 
that  the  restriction  applied  to  the  site  of  these 
buildings.  Lawson  v.  Wtlkis,  1897,  24  R.  649 ; 
34  S.  L.  R  455 ;  4  S.  L.  T.  345. 


II.  Imposed  by  Statnte 

Buildings  (Glasgow),  80-82. 

Buildings,  Height  of  (Dundee),  68. 

Buildings,  Height  op  (Bdinbubgh),  70- 
72. 

Bthldings,  Setting  Baok,  65-67 ;  and  see 
voce  2load. 

Buildings,  Setting  Baok  (G.  P.  and  I. 
Act),  75,  76. 

Buildings,  Setting  Back  (Glasgow),  84. 

Buildings,  Undbbgbound  (Glasgow),  77. 

BUBGH  Police  Act,  1892,  69-67. 

Chimney,  Height  of  (Dundee),  69. 

"  Court,"  69,  63. 

"  Court  "  (G.  P.  and  I.  Act),  74. 

Drainage  of  Houses  (Glasgow),  83. 

Dundee  Police  Act,  1882,  68,  69. 

Edinburgh  Municipal  Acts,  70-73. 

"  Fronts  or  Abuts  "  (Glasgow),  78. 

General  Police  and  Improvement  Act, 
1862,  74-76. 

Glasgow  Municipal  Acts,  77-84. 
**  Habitable  Room,"  60. 


Hoarding  (Glasgow),  80. 
"House"  (G.  P.  and  I.  Act),  74. 
Open  Space,  see  Ventilation, 
Perth  Municipal  acts,  85. 
Theatre  (Perth),  85. 
Ventilation,  61-64. 
Ventilation  (Edinburgh),  73. 
Ventilation  (Glasgow),  79-82, 

59.  Bnrgh  Police  Act,  1892  — Result  of 
Bxagti  Begulations—Oourt— Width  of  Court 
— Access  to— Street. — A  passage  connecting 
a  court  with  a  street  is  itself  a  street,  and 
where  the  Burgh  Police  Act,  1892,  applies, 
must  be  36  feet  wide.  M^NeiWs  Trs,  v. 
Jratson,  1901,  3  F.  817;  38  S.  L.  R  626;  9 
S.  L.  T.  54. 

60.  Bnrgh  Police  Act^  1892,  sees.  172, 173 
—  "  Hahitahle    Boom  "  —  Box-Boom.  —  A 

builder  proposed  to  construct  in  houses  attics 
six  feet  high,  with  windows  and  fireplaces,  to 
be  used  as  "box-rooms."  But  the  Court 
thought  such  apartments  would  be  '' habit- 
able rooms  "  in  the  sense  of  the  Burgh  Police 
Act,  1892,  sees.  172, 173,  and  must  therefore 
"  be  eight  feet  in  height  from  the  floor  to  the 
ceiling  through  not  less  than  one-third  of  the 
area  of  the  room."  Hill  v.  Toung,  1902,  4  F. 
629  ;  39  S.  L.  R  415;  9  S.  L.  T.  493. 

61.  Bnrgh  Police  Act^  1892,  sec.  70  — 
—Open  Space— Open  Space  ex  adverse  of 
the  Building. — Held  that  the  statute  does 
not  require  an  open  space  precisely  ex  adverso 
of  the  intended  building,  but  an  open  space 
running  continuously  and  in  any  configuration 
from  one  or  more  of  its  sides  so  as  to  afford 
light  and  ventilation  to  the  building.  The 
same  space  may  afford  light  and  air  to  a 
number  of  tenements.  Brown  v.  Knoz^  1894 
(0.  H.),  2  S.  L.  T.  353. 

62.  Bnrgh  Police  (Scotland)  Act^  1892, 
sec.  170— Open  Space — Ventilation. — The 
Burgh  Police  Act,  1892,  sec.  170,  providing 
for  the  ventilation  of  dwelling-houses,  enacts 
that  there  shall  be  adjoining  every  outside 
wall  of  a  dwelling-house  an  open  space  equal 
to  three-fourths  of  the  space  occupied  by  the 
building.  Two  parallel  rows  of  houses 
towards  the  back  looked  into  a  court  whose 
extent  was  not  equal  to  one  and  a  half  of  the 
space  occupied  by  the  two  houses,  but  was 
greater  than  three-fourths  of  the  space 
occupied  by  one  of  them  alone.  Held  that 
for  the  purposes  of  the  Act  the  whole  space 
was  attached  to  each  of  the  houses,  //ojf  v. 
Magistrates  of  PortobellOy  1896,  23  R.  1039  ;  33 
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S.  L.  R.  763 ;  4  S.  L.  T.  83.    Bryce  v.  Lindsay, 
1901, 4  F.  241 ;  39  S.  L.  R.  141 ;  9  S.  L.  T.  292. 

63.  Bnigh  Police  (Scotland)  Act,  1892, 
sees.  4  (lOX  152, 170— Open  Space—"  Court " 
— Li^t  and  Ventilation. — M.  was  the  owner 
of  a  piece  of  ground  in  Paisley,  bounded  on 
the  north  by  the  High  Street,  and  extending 
southwards  56  feet  to  the  wall  of  a  bowling- 
green   which  formed  the  boundary  on    the 
south.     On  this  ground  M.  proposed  to  build 
tenements  which  were  to  be  entered  from  the 
Hij^h  Street  by  a  new  street  to  be  formed  on 
the  west,  and  from  an  open  space  or  court  on 
the  south  between  the  houses  and  the  bowling- 
^reen.    The  depth  of  the  tenements  was  to 
be  41  feet,  leaving  15  feet  for  the  breadth  of 
the  open  space.    Held  (1)  that  the  open  space 
was  a  "  court "  in  the  sense  of  sec.  4,  subsec. 
10  of  the  Burgh  Police  Act,  1892,  and  would 
accordingly  require  to  be  36  feet  broad;  (2) 
that  as  it  was  possible  that  the  proprietors  of 
the  bowling-green  might  build  up  to  their 
boundary,  the    space    proposed    to    be    left 
Tacant  behind  the  tenement  would  not  in 
that  event  satisfy  the  requirement  of  sec.  170 
of  the  same  Act,  that  the  open  space  attached 
to  dwelling-houses  shall  equal  three-fourths 
of  the  area  to  be  occupied  by  the  proposed 
buildings.     A  petition  for  a  lining  was  accord- 
ingly refused.    APLelland  v.  Moncur,  1897,  25 
R.  238  ;  35  S.  L.  R.  188 ;  5  S.  L.  T.  206. 

64.  Bnrgh  Police  (Scotland)  Act,  1892, 
sec  170— Open  Space  for  Ventilation.— 
Section  170  of  the  Burgh  Police  Act,  1892, 
demands  space  for  ventilation  to  be  allowed 
opposite  every  building  intended  for  human 
habitation.  But  held  that,  if  the  prescribed 
space  is  open  on  one  side  of  a  tenement,  the 
other  side  may  be  built  up  against  an  adjoin- 
ing boundary  wall.  Urown  v.  Young^  1900, 
2  F.  647 ;  37  S.  L.  R.  466 ;  7  S.  L.  T.  458. 

65.  Bnrgh  Police  (Scotland)  Act^  1892, 
aec.  158— Setting  back  Bnildings— Oom- 
pensation — ^Lands  Olaoses  Act,  1845,  sees. 
17-24 — A  requisition  by  magistrates  to  the 
owner  of  burgh  subjects  that,  in  the  event 
of  his  rebuilding,  he  must  set  back  his  houses 
from  the  street  (sec.  158,  Burgh  Police  Act, 
1892X  is  not  equivalent  to  or  analogous  to 
the  notice  to  treat  provided  for  by  sec.  17  of 
the  Lands  Clauses  Act.  But  the  proprietor 
receiving  such  a  requisition  may  proceed  to 
have  the  compensation  to  which  he  is  entitled 
fixed  by  arbitration,  in  terms  of  sees.  23  and 
24.  Inrmtess  Magis,  v.  Groat,  1898  (O.  H.), 
5  &  L.  T.  408. 


66.  Burgh  Police  (Scotland)  Act,  1892, 
sec.  158— Setting  back  Bnildings- Com- 
pensation.— A  proprietor  in  burgh  proposed 
to  take  down  old  buildings  and  erect  new. 
He  received  a  requisition  from  the  magis- 
trates, acting  under  the  powers  conferred  on 
them  by  sec.  158  of  the  Burgh  Police  Act, 
1892,  requiring  him  to  set  back  the  buildings 
from  the  line  of  the  street.  Before  taking 
down  the  old  buildings  the  proprietor  ap- 
pointed an  arbiter,  under  the  Lands  Clauses 
Act,  1845,  to  assess  the  compensation  payable 
to  him.  Held  that  the  arbitration  proceed- 
ings were  premature.  Invei-ness  Magis,  v. 
Groat,  1898  (O.  H.),  5  S.  L.  T.  408. 

67.  Bnrgh  Police  Act,  1892,  sec  158— 
Set  back  from  Street— Building  taken 
down  to  be  "Altered"  or  "Rebuilt."- 
Buildings  taken  down  to  be  altered  or  rebuilt 
must  be  erected  again  conform  to  police 
regulations  as  to  set  back  from  the  street 
(Burgh  Police  Act,  1892,  sec.  152).  But 
where  a  proprietor  took  down  a  gable  and 
portion  of  a  front  wall  to  make  good  damage 
done  by  operations  on  adjacent  property, 
held  that  the  rule  did  not  apply.  Smdlie  v. 
Gallon,  1901,  3  F.  898  ;  38  S.  L.  R.  688  ;  9 
S.  L.  T.  73 ;  9  S.  L.  T.  87. 

68.  Dundee  Police  Act,  1882,  45  ft  46 
Vict.  c.  185,  sec.  130— Height  of  Buildings- 
Height  of  Saloon  behind  Shops,— Qu^ion 
whether  the  saloon  which  petitioner  proposed 
to  erect  upon  the  space  behind  the  tenement 
which  he  was  to  build,  amounted  to  a  contra- 
vention of  section  130  of  the  Act.  Held  that 
there  was  no  contravention,  and  judgment  of 
Dean  of  Guild  Court  affirmed.  Blakeney  v. 
Rattray's  Trs.,  1886.  13  R.  1151;  23  S.  L.  R 
821. 

69.  Dundee  Police  and  Improvement 
Act,  1882,  sec.  329— Height  of  Chimney- 
Resolution  by  Police  Commissioners- Ap- 
peal.— In  an  appeal  under  section  329  of  the 
above  Act  the  Court  refused  to  interfere  with 
a  resolution  of  the  Commissioners  which  re- 
quired a  chimney  of  a  brick  kiln  to  be  150 
feet  high  instead  of  80  feet  as  proposed  by 
the  appellant.  Small  d;  Coy.  v,  JJuvdee  Police 
Gommrs.,  1884,  12  R.  123  ;  22  S.  L.  R  92. 

70.  Edinburgh  Municipal  and  Police 
Act,  1879,  sec.  129— Height  of  Buildings- 
Frontage  to  Two  Streets.— A  building  in  an 
existing  broad  street  was  to  be  pulled  down 
and  rebuilt  so  as  to  extend  back  to  a  narrow 
mews  lane.     Held  that  in  considering  section 
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129  of  the  above  Act,  the  building  was  to  be 
regarded  as  in  the  broad  street  which  it  faoed, 
and  its  height  regulated  aooordingly.  Pitman, 
ike.  V.  Bumetes  Trs,,  1882, 9  R  444  ;  19  S.  L.  R 
411. 

71.  Edinbnxgh  MnnicipAl  and  Police 
Act,  1879,  sec.  127— New  Street— Height  of 
Buildings. — Held  that  section  127  of  the 
above  Act  regulating  the  height  of  buildings 
applies  only  to  new  streets.  Pitman^  dx,  v. 
Burnett's  Trs.,  1882,  9  R.  444 ;  19  8.  L.  R.  411. 

72.  Edinburgh  Municipal  and  Police 
Act,  1891,  sec.  14— Height  of  Buildings.— 

In  Edinburgh  streets  old  buildings  may  not 
be  increased,  and  new  buildings  may  not  be 
built  exceeding  in  height  one  and  a  quarter 
times  the  width  of  the  street  without  the 
special  consent  of  the  magistrates.  Hogg  v. 
Edinburgh  Magis.,  1894,  21  R.  958  ;  31  S.  L.  R. 
796. 

73.  Edinbnrfl^  Municipal  and  Police 
Act,  1879,  sec.  163— Ventilating  Area- 
Title  of  Neighbour  to  Object.— fT^^c^  that 
the  arrangements  as  to  the  ventilation  of  a 
new  house  are  matters  in  the  discretion  of 
the  Dean  of  Guild,  which  the  Court  wiU  not 
interfere  with  except  in  the  case  of  a  flagrant 
error.  Pitmav^  dx.  v.  BumetCs  Trs.y  1882,  9  R. 
444;  19S.  L.  R.  411. 

74.  General  Police  and  Improvement 
Act,  1862,  sec.  177 —"  House "  — Private 
Oourt. — In  the  section  ut  supra  ^' court" 
means  a  court  formed  on  private  ground 
exclusively  ;  and  "  house "  means  tenement 
as  distinct  from  dwelling-house.  Couper  v. 
Maryhill  Surveyor,  1891,  18  R.  642;  28 
S.  L.  R.  454. 

75.  General  Police  and  Improvement 
Act,  1862,  sec.  162— Projection  of  Buildings 
on  Street. — Held  that  an  owner  in  burgh 
was  entitled  to  pull  down  his  house,  which 
was  itself  set  back  from  the  line  of  the  street, 
and  to  rebuild  it  up  to  the  line  of  a  garden 
plot  in  front  of  the  house,  which  projected 
beyond  the  line  of  the  street.  Fort-William 
Police  Commrs.  v.  Kennedy,  1878  (H.  L.),  5  R. 
215  ;  15  S.  L.  R.  765. 

76.  General  Police  Act,  1862,  sec.  162— 
Setting  back  Buildings.— Sec.  162  of  the 
above  Act  makes  provision  for  the  setting 
back  of  houses,  in  cases  of  re-erection,  to  the 
general  line  of  the  street,  or  in  line  with 
the  buildings  on  either  side  of  them.  HeUl 
that,  for  the  purposes  of  this  section,  two 
adjoining     houses    belonging    to    the    same 


person,  and  occupied  as  one  tenement,  were 
to  be  regarded  as  one  building.  BoberUon  v. 
Greenock  Police  Board,  1883,  11  R.  304;  21 
S.  L.  R.  215. 

77.  Glasgow  Building  Regulations  Act, 
1900;  sec.  65— Underground  Buildings  — 
Street— Cubic  Capacity.— isrit&et  v.  ForgytK, 

1903,5  F. 719;  40S.L.R.511;  10S.L.T.756. 

78.  Glasgow  District  Subway  Act,  1890^ 
sec.  73— "Fronts"  or  "Abuts."  — No.  7 
Shamrock  Street,  Glasgow,  is  on  the  north 
side  of  Shamrock  Street,  which  forms  an 
obtuse  angle  with  the  south  side  of  New  City 
Road.  No.  7  stands  80  feet  from  the  comer 
and  50  feet  perpendicularly  back  from  the 
building-line  of  New  City  Road.  Owing  to 
the  angle  the  south  side  of  Shamrock  Street 
is  shorter  than  the  north  side,  and  No.  7  has 
no  house  directly  opposite  in  Shamrock  Street, 
but  it  looks  into  New  City  Road.  Held  that 
No.  7  Shamrock  Street  does  not  ''front  or 
abut"  on  New  City  Road.  Glasgow  Stibtcay 
Coy.  V.  Provan,  1893  (0.  H.),  1  S.  L.  T.  60. 

79.  Glasgow  Police  Act,  1866,  sees.  367, 
370 — ^Air  Space. — The  air  space  required  by 
the  Glasgow  Act  of  1866  in  front  of  rooms  to 
be  used  for  sleeping  purposes  may  be  pro- 
vided for  by  vacant  ground  of  an  adjacent 
proprietor.  Allan  v.  Wliyte,  1890,  18  R.  332  ; 
28  S.  L.  R.  252. 

80.  Glasgow  Police  Act,  1866^  sees.  275, 
364,  365— Court— "Building."  — -ffeW  that 
**  building  *'  in  sees.  364,  365  does  not  include 
a  hoarding  twenty-four  feet  high,  extending 
forty  feet  along  one  street  and  100  feet  along 
another,  and  used  by  the  proprietor  as  an 
advertising  board.  Malcolm  v.  Lang,  1892,  3 
White,  215 ;  29  S.  L.  R.  617. 

81.  Glasgow  Police  Act,  1866,  sees.  290, 
291,  364— Height  of  Buildings— Street.— 
A  street  in  Glasgow  was  constructed,  under 
the  authority  of  sec.  290  of  the  Glasgow 
Police  Act,  1866.  In  the  application  for 
authority  in  1872,  it  was  stated  that  the 
maximum  height  of  the  houses  proposed  to 
be  built  was  to  be  sixty  feet.  Held  that  it  was 
within  the  powers  conferred  on  the  Dean  of 
Guild  by  sec.  290  to  authorise,  in  1896,  the 
erection  of  buildings  in  the  street  of  seventy 
feet  in  height.  WaddeU  v.  IVKyte,  1897,  24  R. 
677 ;  34  S.  L.  R.  507  ;  4  S.  L.  T.  361. 

82.  Glasgow  Police  Act,  1866,  sees.  370, 
372— Glasgow  Building  Regulations  Act, 
1892  —  Open  Space  —  Ventilation  —  Air 
Space.— The  Glasgow  Police  Act,  1866,  pro- 
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vi«ie8  for  free  air  space  outside  the  windows 
of  sleeping  apartments,  with  an  exception  in 
favour  of  comer  buildings.  The  Act  of  1892 
^TB6  directions  for  measuring  this  space. 
Held  that  the  exemption  of  comer  buildings 
was  in  nowise  cut  down  by  the  later  Act, 
which  merely  defined  the  free  space  men- 
tioned in  the  earlier  Act.  Illustrations  of 
how  the  rule  is  applied.  Rctetide  v.  TFhyte, 
1H93,  23  R.  1119 ;  33  S.  L.  R.  630 ;  1  S.  L.  T. 
73.  M*£hu^  V.  fFhyte,  1896,  33  S.  L.  R. 
630  ;  4  a  L.  T.  18. 

8a  Glaagow  Police  Act^  1866,  sees.  332- 
335  —  Olaagow   Police   Amendment   Act, 
1890,  see.   16— Drainai^e  of  HonseB.— -The 
Glasgow    police    commissioners    found    the 
drams  in  M^Omish's  houses  in  an  insanitary 
condition,  and  made  an  order  upon  him  (in 
terms  of  their  statutory  powers)  to  have  the 
drains  set  right.     The  order  was  neglected, 
and  the  commissioners  proceeded  to  carry  out 
the  alterations  themselves.    Instead  of  con- 
fining themselves  to  repairing  the  original 
drains  (which  would  have  satisfied  the  neces- 
sities of  the  case),  they  constructed  a  new 
drain  at  a  distance  from  the  old  one.    Held 
by  the  Court  of  Session  that  they  had  ex- 
ceeded their  powers  and  could  not  recover 
the  cost  of  their  operations  ;  but  held  by  the 
House  of  Lords,  altering  this  judgment,  that 
they  were  entitled  to  recover  the  sum  which 
the  necessary  repairs  would  have  cost  M*Omish. 
(Ko  expenses  of  appeal)      Glasgow  Corpora- 
turn  v.  M'Omisk  dt  Arthur,  1899  (H.  L.),  25  R. 
40  ;  35  S.  L.  R  949 ;  6  S.  L.  T.  35. 

84.  Glasgow  Police  Act^  1866,  sec.  366 
— Statute  Labour  Road— Alterations  on 
ezistiiii^  Buildings. — *'The  Dean  of  Guild 
shall  not  grant  warrant  to  erect  any  building, 
except  a  stone  wall  not  exceeding  six  feet  in 
height,  within  twenty  feet  of  the  centre  of 
aiiy  portion  of  a  statute  labour  road  within 
the  city''  (Glasgow  Police  Act,  1866,  sec. 
366).  Held  (I)  that  a  statute  labour  road 
within  the  burgh  did  not  lose  its  character 
for  the  purposes  of  the  section  by  being 
included  in  the  Glasgow  Register  of  Public 
Streets;  (2)  that  the  restriction  did  not 
aj^ly  to  alterations  on  an  existing  building. 
Brm»  T.  IVhyU,  1900,  2  F.  823 ;  37  S.  L.  R. 
614;  7&L.T.  436. 

85.  Perth  Harbour  City  Improvements 
and  Gas  Act^  1897,  sec.  86— "Theatre. "— 
Sec  86  provides  : — *'  Ko  dwelling-house  or 
other  house  or  erection  of  any  kind  shall  be 
built  in  any  existing  street  or  coiurt  within 
the  burgh  which  shall  exceed  in  height,  from 


the  level  of  the  pavement  to  the  roof  of  the 
highest  habitable  room,  one  and  a  quarter 
times  the  width  of  such  street  or  court, 
measuring  from  the  front  wall  of  the  building 
on  each  side  thereof."  Held  that  the  enact- 
ment did  not  apply  to  a  theatre.  JacJaon  v. 
MacdougaWs  Trs,,  1898,  25  R.  1199 ;  35  S.  L.  R 
922. 
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(Scotland)  Act,  1892,  sec.  67.  — Question, 
whether  a  single  ratepayer,  who  avers  no 
interest  to  be  served  or  hardship  to  be 
suffered  by  him^  has  a  title  to  present  a 
petition  to  the  Sheriff,  in  terms  of  sec.  67 
of  the  Burgh  Police  (Scotland;  Act,  1892,  for 
the  correction  of  a  faulty  method  of  keeping 
accounts  on  the  part  of  the  Burgh  Commis- 
sioners. Heddle  v.  Leith  Magis.,  1898,  25  R. 
801  ;  35  S.  L.  R  601. 

2.  Audit— Burfl^  Anditor— Appointment 
—Local  Enactment— Town  Conndls  (Scot- 
land) Act,  1900,  sees.  94,  95,  117.— The 
T.  C.  Act,  1900,  sees.  94,  95,  deals  with  the 
annual  appointment  of  auditors  to  audit  the 
burgh  accounts;  but  it  does  not  apply  to 
cases  where,  under  a  Local  Act  already  in 
force,  auditors  are  in  use  to  be  appointed  by 
the  local  authorities.  This  is  the  effect  of 
the  reservation  in  sec.  117.  Smith  v.  Irvine 
Magis.,  1902,  5  F.  113;  40  S.  L.  R.  76;  10 
S.  L.  T.  351. 

3.  Bonndaries  —  Liqniiy  under  Bargk 
Police  Act.— Where  the  Court  held  that  the 
Sheriff  had  gone  wrong  in  an  inquiry  under 
the  Burgh  Police  Act  for  the  extension  of  the 
boundaries  of  a  burgh,  they  found  the  success- 
ful appellant  from  his  judgment  entitled  to 
expenses  in  the  Court  below  and  in  the  Court 
of  Session.  IJumbartojisJitre  C  C.  v.  Clydehank 
Burgh  Commrs.,  1901,  4  F.  Ill ;  39  S.  L.  R. 
57  :  9  S.  L.  T.  236. 

4.  Boundaries  —  Provisional  Order — Li- 
quiiy  directed  by  Secretary  for  Scotland 
—  Competency— Burgh  Police  (Scotland) 
Act,  1892,  sees.  45,  46.— The  Secretary  for 
Scotland,  on  application  for  a  Provisional 
Order  under  sec.  45  of  the  Burgh  Police 
(Scotland)  Act,  1892,  directed  a  local  inquiry 
in  accordance  with  sec.  46  of  this  Act.  The 
inquiry  so  directed  embraced  the  considera- 
tion of  two  schemes  which  were  closely 
related.  It  having  been  found  that  the 
application  was  incompetent  as  regards  one 
of  the  two  schemes,  the  Court  granted  interim 
interdict  against  the  inquiry  proceeding,  on 
the  ground  that  to  send  the  remaining  pro- 
posal to  inquiry  would  be  to  direct  a  different 
inquiry  from  that  ordered  by  the  Secretary 
for  Scotland.  Russell  v.  Hamilton  Magis.,  1897, 
25  R.  350 ;  35  S.  L.  R.  313;  5  S.  L.  T.  242. 

5.  Boundaries  —  Police  Burgh -— Forma- 
tion—BuTfl^  Police  Act,  1892,  sec.  9,— Per 
Ld.  Adam.  The  leading  consideration  in  de- 
termining whether  any  particular  area  should 


be  included  within  the  boundaries  of  a  buT;gh 
is  the  number  of  dwelling-houses  within  it, 
and  the  density  of  the  population.  Glengar- 
nock  Iron  and  Steel  Co//,  v.  McGregor  and  Others, 
1904,  6  F.  955 ;  41  s!  L.  R.  727 ;  12  &  L.  T. 
271.  Lanark  C.  C,  v.  MothervDeU  Corporatu^n, 
1904,  6  F.  962;  41  S.  L.  R.  733;  12  S.  L.  T. 
269. 

6.  Boundaries — Extension  of  Boundaries 
— Confirmation  by  SherilF— Burgh  Police 
Act,  1892,  sec.  12.— The  Sheriff,  on  a  peti- 
tion (in  terms  of  sec.  12  of  the  Burgh  Police 
Act,  1892)  to  confirm  a  resolution  of  the 
Council  to  extend  the  police  boundary  of  the 
burgh,  must  consider  all  reasonable  objections, 
and  then  either  confirm  or  refuse  the  resolu- 
tion as  a  whole.  White  v.  Rnth^Un  Afoffis,, 
1897,  24  R  446;  34  S.  L.  R  387;  4  S.  K  T. 
289. 

7.  Boundaries— Extension — Sea-Level — 
Pier. — It  is  competent  for  the  Sheriff  to 
extend  the  boundaries  of  a  burgh  seaward  so 
as  to  include  a  pier  below  low- water  mark. 
Dunoon  Cojnmrs.  v.  Hunter^ s  Trs.,  1895,  22  R 
379 ;  32  S.  L.  R  285  ;  2  S.  L.  T.  498. 

8.  Boundaries— Extension— Unbuilt  on 
Lands. — The  boundaries  of  a  burgh  may  be 
extended  to  include  land  not  actually  built 
on,  if  it  be  in  course  of  being  built  on,  and  be 
fitted  for  burghal  purposes.  Lanarkshire  C,  C, 
V.  Govan  Burgh  Commrs.,  1902,  4  F.  479. 

9.  Boundaries— Extension  of— Grounds 
of  Extension— Wishes  of  Inhabitants. — In 

considering  a  petition  under  the  Burgh  Police 
Act,  1892,  for  the  extension  of  the  boundaries 
of  a  burgh,  the  Sheriff  must  keep  in  view, 
inter  alia,  the  wishes  of  the  inhabitants  of 
the  district  which  it  is  proposed  to  include. 
Dumbartonshire  C.  C.  v.  Clydebank  Burgh 
Commrs,,  1901,  4  F.  Ill ;  39  S.  L.  R  57;  9 
S.  L.  T.  236. 

10.  Boundaries — Revision  of  Boundaries 
of  Wards— Burgh  Police  Act,  1892,  sees.  11, 
13 — Procedure. — The  functions  of  a  Sheriff 
when  he  considers  a  petition  under  the  Burgh 
Police  Act,  1892,  sees.  11,  13,  for  the  exten- 
sion of  the  boundaries  of  wards  are  adminis- 
trative and  not  judicial.  He  must  satisfy 
liimself  tliat  the  extension  is  expedient,  and 
the  fact  that  there  is  no  opposition  to  the 
petition  is  only  an  element  to  be  taken  into 
consideration.  In  this  case  the  Court,  being 
of  an  opinion  that  the  Sheriff  had  not  made 
sufficient  inquiry,  remitted  to  a  Lord  Ordinary. 
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Lindsay   y.    The   Leith  Alagis.,    1897,   24    R. 
867  ;  34  S.  L.  R.  648 ;  5  S.  L.  T.  19. 

11.  Boundaries — Scyal  Burgh— Jurisdic- 
tion of  Ck)unty  Council  in  Public  Health 
Matters. — Lanark  D.  G.  v.  Rutherglen  Magis, 
1900  (O.  H.),  8  S.  L.  T.  49. 

12.  Boundaries— Boyal  Burgh— Oounty 
— Public  Health — For  purposes  of  public 
health  administration  a  royal  "burgh"  in- 
cludes the  whole  royalty  of  the  burgh,  and 
is  not  limited  to  the  police  or  municipal  area, 
or  the  area  of  the  burgh  as  defined  for  parlia- 
mentary purposes.  Latiarkskire  D.  0.  v.  Ruther- 
glen Magis.,  1901  (H.  L.),  4  F.  35 ;  39  S.  L.  R. 
857 ;  10  S.  L.  T.  234. 

13.  Buif^  Oourt — Procedure— Irregu- 
laxity— A.  8.,  10th  Mar.  1849— Failure  to 
Ckxmply  with  Provisions. — The  magistrates 
in  a  Burgh  Oourt  allowed  a  proof,  but  did 
not  fix  a  place  in  terms  of  the  above  Act. 
A  proof  was  taken  without  objection,  and  the 
losing  party  appealed  to  have  the  proceedings 
set  aside  as  incompetent.  Appeal  refused, 
M'LeUand  v.  Garsotiy  1883,  10  R.  445;  20 
S.  L.  R.  297. 

14.  Common  Good— Provisional  Order- 
Scope  of— Burig^  Police  (Scotland)  Act, 
1892,  sec.  45. — The  boundaries  of  a  burgh 
were  extended  by  an  Act  which  reserved  to 
the  original  burgh  the  exclusive  benefit  of  its 
common  good.  Held  that  an  application  under 
sec.  45  of  the  Burgh  Police  Act,  1892,  for  a 
Provisional  Order  to  communicate  the  benefit 
of  the  common  good  to  the  whole  burgh  was 
incompetent.  Russell  and  Others  v.  Hamilton 
Magis.,  1897,  25  R  350;  35  S.  L.  R.  313;  5 
8.  L.  T.  242. 

15.  Common  Stair— Cleaning  — Disused 
Stair — Edinburgh  Municipal  and  Police 
Act^  1882,  sec.  41  (5). — If  a  man  in  Edin- 
burgh owns  a  flat  to  which  he  has  access 
throogh  an  adjoining  house  and  also  by  means 
of  a  common  stair,  he  must  have  that  common 
stair  washed,  although  he  cuts  himself  off 
from  it  and  never  uses  it.  MacNatighton  v. 
Smithy  1901  (J.),  3  Adam,  331 ;  3  F.  56 ;  38 
S.  L.  R  542 ;  8  S.  L.  T.  488. 


16.  Common  Stair— Cleaning — Occupiers 
of  Main  Door  with  Entrance  to  Passage— 
Bui|^  Police  Act,  1892,  sec.  115.— The  B. 
P.  Act,  1892,  puts  the  duty  of  cleaning 
common  passages  of  tenements  on  persons 
'*  having  entrance"  from  them.      Held  that 


the  duty  did  not  fall  upon  the  occupiers  of 
main  door  houses  in  a  tenement  who  had 
doors  opening  on  the  common  passage  for 
access  to  a  back  green.  Main  v.  Husband, 
1902  (J.),  4  Adam,  40 ;  5  F.  3 ;  40  S.  L.  R.  29 ; 
10  S.  L.  T.  296. 

17.  Common  Stair— Lighting  — Duty  to 
Public. — Where  burgh  commissioners  have 
taken  over  the  duty  of  lighting  common  stairs 
— they  may  do  it  under  sec.  104  of  the  Burgh 
Police  Act,  1892  —  they  render  themselves 
responsible  for  the  effects  of  bad  lighting  to 
all  who  have  legitimate  occasion  to  use  the 
stair.  Driscoll  v.  Partick  Burgh  Gommrs.^  1900, 
2  F.  368 ;  37  S.  L.  R.  274. 

18.  Common  Stair— Lighting— Supply  of 
Gtos — Obligation  on  Owners — (General  Police 
and  Improvement  Act,  1862,  sec.  130.— The 
130th  sec.  of  the  Act  of  1862  only  imposes  on 
owners  of  common  stairs  the  duty  of  providing 
for  lighting  same,  and  not  the  duty  of  supply- 
ing the  illuminant.  Stewart  v.  Edwards,  1875 
(J.),3R.  14;  13  S.  L.  R  135. 

19.  Customs  —  Causeway  Mail  — Boyal 
Burfl^— Beads  and  Bridges  (Scotland)  Act, 
1878,  sees.  3  and  33. — Causeway  mail,  which 
is  abolished  by  the  Roads  and  Bridges  Act, 
1878,  sec.  33,  includes  charges  made  in  respect 
of  the  use  of,  or  passage  over,  streets  within 
the  burgh,  and  petty  customs  so  far  as  they 
are  exacted  for  goods  and  animals  passing  or 
being  carried  through  the  burgh  (sec.  3).  An 
ancient  royal  burgh  was  extended  under  the 
General  Police  Act,  1862,  sec.  13.  The  magis- 
trates had  power  to  levy  customs  on  animals, 
<&c.,  brought  into  the  ancient  royal  burgh. 
Held  that  they  had  no  power  to  exact  customs 
on  animals  passing  through  the  royal  burgh 
to  auction  markets  outside  the  boundaries  of 
the  ancient  burgh,  but  within  the  burgh  as 
extended,  as  such  charges  fell  within  the  de- 
finition of  causeway  mail  which  was  abolished. 
Graham  v.  Magistrates  of  Perth,  1896,  23  R. 
602 ;  33  S.  L.  R.  467 ;  3  S.  L.  T.  313. 

20.  Customs  —  Levied  in  Inverness  — 
Liability  of  Consignee — Delivery  by  Bail- 
way  Company  —  Amount  to  be  Levied 
-Fixed  by  Act  —  Rebate  —  Invemess 
Burgh  Act,  1847,  sec.  142,  Sch.  A.— See 
Invemess  Magis,  v.  Gameron  db  Gmj.y  1903, 
5  F.  977 ;  40  S.  L.  R.  729  ;  11  S.  L.  T.  203. 

21.  Customs  —  Service  of  Bight.— The 
charter  of  Haddington  as  a  royal  burgh 
makes  it  clear  that  the  lands  of  West  Miln 
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Haugh  are  within  the  boundaries  of  the 
burgh.  Held  that  the  magistrates  had,  ac- 
cordingly, power  to  levy  the  petty  customs 
on  goods  entering  these  lands.  Haddington 
Magis,  v,  Bernard  d;  Coy,  Ltd.y  1901  (H.  L.), 
39  S.  L.  B.  199 ;  9  S.  L.  T.  322. 

22.  Cnstonui— Collection— Toll  on  Cattle 
—Liability  of  Anctioneer  to  Pay.  — The 
magistrates  of  Kilmarnock  have  a  right  to 
exact  dues  upon  cattle  when  brought  for 
sale  within  the  burgh.  They  raised  an  action 
against  an  auctioneer  in  whose  mart  cattle 
had  been  sold  for  payment  of  the  dues  on 
all  the  cattle  sold  during  the  past  year;  or 
alternately  for  exhibition  of  his  books,  in 
order  that  lists  might  be  made  up  of  the 
persons  who  had  brought  the  beasts  into  the 
burgh.  Action  dismissed  as  irrelevant.  Kil- 
mamodc  Magis.  v.  Donald  d;  Morton,  1900, 
2  F.  690  ;  37  S.  L.  R.  417  ;  7  S.  L.  T.  392. 

23.  Fire  — Expense  of  ExtinguiBhing— 
Glasgow  Police  Act,  1866,  sec.  l&^—Held 
that  section  166  of  the  above  Act  applies  not 
only  to  owners  and  occupiers  of  subjects  in 
which  a  fire  originated,  but  also  to  owners 
and  occupiers  of  subjects  to  which  it  has 
extended.  Walker  v.  Magistrates  of  Glasgow^ 
1884,  11  R.  420;  21  S.  L.  R.  295. 

24.  Lighting  —  Light  of  an  Improved 
Kind  — Bnrgh  Police  Act,  1892,   sec.  99. 

— It  is  quite  proper  for  a  local  authority 
to  employ  oil  lamps  as  an  illuminant  in  a 
special  lighting  district.  Fleming  and  Others 
v.  a  a.  of  Roxburgh,  1897,  24  R.  281 ;  34 
S.  L.  R.  250  ;  4  S.  L.  T.  229. 

25.  Market— Title  of  Burgess.— ITe^  that 
the  Edinburgh  market  gardeners  had  a  title 
to  insist  that  the  Waverley  Market  be  made 
available  to  them  during  the  whole  year. 
Edinburgh  Magis.  v.  Blackiey  1886  (H.  L.), 
13  R.  78  ;  23  S.  L.  R.  501. 

26.  Markets — Power  of  Magistrates  to 
Let — Title  to  Sue. — In  an  action  by  market 
gardeners  against  a  corporation  for  declarator 
that  the  market  place  was  vested  in  the 
corporation  primarily  for  a  fruit  and  vegetable 
market,  and  that  the  pursuers  had  a  right  to 
use  it  during  market  hours,  and  for  interdict 
against  being  excluded  during  market  hours 
in  future.  The  First  Division  found  (I)  that 
the  corporation  had  power  to  use  the  market 
place  for  public  purposes  when  not  required 
for  a  market,  and  on  special  occasions,  on 
their  providing  other  accommodation  for  the 


market,  to  use  the  market  place  during 
market  hours  for  such  time  as  should  not 
cause  material  inconvenience;  (2)  that  to 
exclude  the  gardeners  for  three  weeks,  and 
only  provide  part  of  the  public  streets  for 
the  market  was  an  undue  exercise  of  their 
powers.  The  House  of  Lords,  expressing  as 
their  opinion  that  the  corporation  could  not 
exclude  the  public  during  market  hours, 
affirmed  the  judgment.  Magistrates  of  Edin- 
burgh V.  Blackie,  ifcc.,  1886  (H.  L.),  13  R  78 ; 
23  S.  L.  R.  501. 

27.  Property— Use  by  Inhabitants— Title 
of  Bnrgess  to  Sne. — A  burgess  has  a  title 
to  vindicate  against  the  magistrates  what  he 
alleges  to  be  a  public  right :  multo  magis  to 
prevent  illegal  interference  by  a  third  party 
with  property  of  the  burgh,  although  the 
latter  maintains  that  these  operations  are 
sanctioned  by  the  magistrates.  Wallace- 
James  v.  Montgomerie  db  C<jy,,  1899,  2  F.  107 , 
37  S.  L.  R.  83 ;  7  S.  L.  T.  226. 

28.  Property— Boyal  Bnrfl^— Extension 
—Foreshore— Act  1  ft  2  WilLIV.  c.  46— 
Construction. — Held  that  the  above  statute 
did  not  transfer  the  property  of  the  foreshore 
of  the  extended  royalty  of  Dundee  from  the 
Grown  to  the  community,  but  that  it  gave 
the  magistrates  a  title  to  administer  it  and 
use  it  for  public  purposes.  Keiller  v.  Magis- 
tracies of  Dwiules  ;  Scott  v.  Magistrates  of  Dundee, 
1886,  14  R  191 ;  24  S.  L.  R.  120. 

29.  Property— Bnrgh  of  fiarony— Trans- 
fer—Creation  of  Police  Commissioners.— 
Where  a  burgh  of  barony  adopted  the  pro> 
visions  of  the  Greneral  Police  and  Improve- 
ment (Scotland)  Act,  1862,  held  (1)  that  the 
whole  burgh  property  became  vested  in  the 
police  commissioners ;  but  (2)  that  they  were 
bound  to  administer  it  subject  to  the  rights 
which  existed  in  the  burgesses  of  the  barony 
burgh,  now  represented  by  the  inhabitants  of 
what  had  been  the  burgh  barony,  although 
now  included  in  the  extended  burgh.  (1)  was 
decided  in  The  Blairgowrie  Commrs,,  1901, 4.  F. 
72 ;  39  S.  L.  R.  67 ;  9  S.  L.  T.  291  :  which 
was  followed  with  the  rider  (2)  in  Leslie 
Magis.  v.  Archibald  and  Others,  1904  (O.  H), 
41  S.  L.  R.  482 ;  11  S.  L.  T.  760. 

SO.  Property  —  Encroachment  —  Altera- 
tion of  Uses — Mnir— Immemorial  Use. — 

Held  that  magistrates  were  not  entitled  to 
alter  the  mode  of  possession  of  a  burgh  muir, 
which  had  been  established  by  immemorial 
use  by  the  burghers ;  but  such  use  must  be 
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for  a  period  of  not  less  than  forty  years. 
Murray  v.  Forfar  Magts.,  1893,  20  R.  908 ; 
30  S.  L.  R.  79-2  ;  1  S.  L.  T.  105. 

31.  Property— Encroachment— Nature  of 
Ftoperty — Use. — A  burgher  of  Haddington 
nuaed  an  action  for  the  vindication  of  the 
righta  of  the  public  in  a  piece  of  ground, 
averred  by  him  to  be  part  of  the  ancient 
boigh  property,  used  from  time  immemorial 
for  recreatiye  and  other  public  purposes. 
IfM  that  he  had  failed  to  prove  either  of  his 
averments.  Wallace-James  v.  Montgomerie  d: 
Caif^  1903  (H.  L,),  6  F.  10 ;  41  S.  L.  R.  137 ; 
11  a  L.  T.  637. 

22.  Property— Encroachment — Adminis- 
tration—Gronnd  held  for  Use  of  Inhabitants 
—  Alienation  of  Solum  —  Formation  of 
Boads — Gk>lf. — The  magistrates  of  a  burgh 
who  held  the  links  from  time  immemorial  for 
behoof  of  the  inhabitants  and,  inter  alia,  sub- 
ject to  the  obligation  of  preserving  the  same 
for  golf  and  for  the  recreation  and  amuse- 
ment of  the  inhabitants,  proposed  to  nu^e  a 
macadamised  road  on  a  portion  of  the  links. 
Held  that  as  the  evidence  showed  that  the 
proposed  road  would  not  substantially  inter- 
fere with  the  use  of  the  links  for  golf,  <&c., 
the  magistrates  were  entitled  to  make  the 
road,  but  that  they  had  no  power  to  alienate 
any  part  of  the  solum,  or  to  abdicate  the 
administration  or  control  of  it.  Paterson,  <hc, 
V.  MagiMlratei  of  St.  Andrews^  dx,,  1881  (H.  L.), 
6  A.  O.  833  ;  8  R.  117  ;  18  «.  L.  R  728. 

33.  Property— Encroachment— Common 
Land— Borgh  Green- Bight  of  Magistrates 
to  Acquire. — Magistrates  in  whom  ground 
was  vested  for  the  common  use  and  enjoy- 
ment of  the  inhabitants  of  the  burgh,  held 
not  entitled  to  divert  it  from  the  common 
use,  or  acquire  it  for  themselves  under  the 
Pohce  and  Improvement  Act,  1862,  and  Lands 
Clauses  Act,  1845,  and  that  in  spite  of  en- 
croachment on  its  use,  its  neglected  state. 
Mid  the  fact  that  it  was  of  little  value  to  the 
community.  Grahame  v.  Magistrates  of  Kirk- 
caldy, 1879,  6  R.  1066;  16  S.  L.  R.  676. 

31  Property— New  Town  Hall— Public 
Sobscriptions— Accommodation  for  Town- 
Clerk — Bi^ts  of  Town  Conndl  and  Town- 
derk. — On  an  advertisement  and  plans — on 
which  two  rooms  were  marked  as  '*  Town- 
Clerk's  Office  '* — voluntary  subscriptions  were 
offered  for  building  a  new  town  hall  in  a 
burgh.  The  hall  having  been  built  and 
handed  over  to  the  Town  Council  they  re- 


fused to  put  the  town-clerk  in  possession  of 
the  two  rooms  except  on  payment  of  rent. 
Held  that  the  Town  Council  had  their  ordinary 
powers  over  the  town  hall  as  part  of  the 
burgh  property,  but  that  the  town-clerk  was 
entitled  to  reasonable  accommodation  with- 
out payment  of  rent.  Dovmie  v.  Magistrates 
of  Annan,  1879,  6R  457. 

35.  Property— Sale  of— Qeneral  Police 
and  Improvement  Act,  1862.— The  Court 
atUhorised  the  police  commissioners  of  a  burgh 
to  sell  by  public  auction  lands  for  which  they 
had  no  use.  LinlitJigow  Police  Commrs,,  1887, 
14  R.  444  ;  24  S.  L.  R.  318. 

36.  Property— Sale  of— Burgh  Police  Act, 
1892,  sec.  55  (5). — ^A  special  Act  conferred 
on  the  magistrates  of  Airdrie  power  to  build 
a  powder  magazine,  which  they  accordingly 
erected  in  1850.  In  1892  the  magazine  be- 
came vested  in  the  police  commissioners  under 
the  Burgh  Police  Act,  1892.  Section  55  (5) 
of  the  Act  empowers  police  commissioners  to 
sell  lands  which  have  become  unnecessary 
"for  the  purposes  of  this  Act."  The  police 
commissioners  were  desirous  of  selling  the 
powder  magazine.  They  were  not  sure  that 
they  could  sell  it  as  falling  within  the  de- 
finition "  for  the  purposes  of  this  Act," — i.e, 
the  Act  of  1892 — so  they  applied  to  the 
Court  for  authority  to  sell  the  magazine, 
and  authority  was  granted.  Airdrie  Police 
Gommrs.,  1899,  1  F.  422 ;  36  S.  L.  R.  300 ;  6 
S.  L.  T.  283. 

37.  Property  —  Liability  to  Public  ex 
dominio— Bnrgh  Police  Act,  1892,  sees.  162, 
169. — Held  that  the  magistrates  of  a  burgh 
were  not  liable  for  the  negligence  of  persons 
to  whom  they  had  leased  a  piece  of  burgh 
land  for  the  erection  of  a  grand  stand  at 
a  race  meeting — the  stand  having  fallen  and 
injured  the  pursuer.  M^SourUy  v.  Paisley 
Magis.,  1902  (O.  H.),  10  S.  L.  T.  86. 

38.  Registrar  of  Births,  ftc— Commuta- 
tion of  Fees  for  Salary— Registration  of 
Births,  ftc.  (Scotland)  Act,  1854,  sec.  51.— 
It  is  permissible  for  a  parochial  board,  or,  in 
burgh,  a  town  council  exercising  its  functions 
under  the  Registration  of  Births,  &c.  (Scot- 
land), Act,  1854,  to  enter  into  an  agreement 
with  a  person  that  he  shall  perfoim  the  duties 
of  registrar  in  return  for  a  fixed  salary,  fore- 
going the  right  to  demand  in  addition  fees 
payable  under  the  various  statutes  which 
impose  on  him  his  several  duties.  Dundee 
Town  Council  v.  Miller,  1898,  25  R  907 ;  35 
S.  L.  R.  707  ;  6  S.  L.  T.  37. 
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39.  Slaughter- House  Dues  —  American 
Preseryed  Meat— Statutory  Exception— 
Edinbnrgli  Slanghter-HotueB  Act,  1850, 
sees.  20,  27— Edinburgh  Markets  and  Oub- 
toms  Act,  1874,  sec.  2B.—Held  that  American 
meat,  preserved  in  ice  to  keep  it  fresh,  did 
not  fall  within  the  exception  of  "cured  or 
preserved  butcher's  meat "  in  the  statute  of 
1850.  MagistrcUes  of  Edinburgh  v.  JFatson, 
1879,  6  R.  1097 ;  16  S.  L.  R.  628. 

40.  Town-Olerk  —  Dismiseal.  —  A  Town 
Council  has  no  power  to  deprive  a  Town- 
Clerk  of  office  without  the  intervention  of 
the  Court.  But  where  a  Town  Council  had 
passed  a  resolution  dismissing  their  clerk,  a 
subsequent  action  of  declarator  at  their  in- 
stance to  have  it  found  that  their  action  was 
justified,  held  competent ;  the  Court  treating 
the  resolution  as  if  it  had  been  passed  with  a 
condition  that  it  was  subject  to  the  approval 
of  the  Court.  Rothesay  Magis.  v.  Carse,  1903, 
5  F.  383 ;  40  S.  L.  R  314  ;  10  S.  L.  T.  562. 

41.  Town-Clerk— Tenure  of  Office— Dis- 
missal —  Culpa.  —  A  town-clerk  holds  his 
office  ad  vitam  aut  culpam,  and  cannot  there- 
fore be  removed  summarily  ;  but  if  he,  either 
wilfully  or  through  gross  negligence,  conduct 
himself  in  a  manner  inconsistent  with  the 
public  service,  that  will  amount  to  adpa 
which  will  justify  his  removal.  Circum- 
stances in  which  held  (by  Ld.  Lee,  Ordinary) 
that  the  conduct  of  a  town-clerk  had  not 
been  such  as  to  justify  removal.  Magistrates 
of  North  Berxcick  v.  Lyle,  1885,  23  S.  L.  R  214. 

42.  Town  Council— Compulsory  Retire- 
ment—Casus  Improvisus  in  the  Statutes— 
Boyal  Burghs  Beform  Act,  1833- Muni- 
cipal Election  (Scotland)  Act,  1870,  sec.  5. 
— In  an  action  to  set  aside  the  election  in 
1875  of  a  town  councillor  who  had  held  office 
for  only  two  years  in  a  burgh  where  the  number 
of  councillors  was  eighteen,  hdd  (1)  that  six 
councillors  were  bound  to  retire  annually, 
whether  they  had  reached  the  term  of  com- 
pulsory retirement  or  not ;  (2)  that  by  impli- 
cation the  Municipal  Elections  Act  of  1870 
had  recognised  as  a  general  rule  the  rule  of 
retirement  prescribed  for  1834  and  1835  by 
the  Koyal  Burghs  Reform  Act ;  and  (3)  that 
the  death  or  resignation  of  a  councillor  not 
bound  to  retire  at  next  election  did  not  count 
as  a  vacancy.  Thomson^  dr.  v.  Magistrates  of 
Rutherglm,  1876,  3  R.  451  ;  13  S.  L.  R.  293. 

43.  Town  Council— Police  Commissioners 
— Election- Bribery— Treating  of  Voters. 


— Treating  of  voters  at  an  election  of  police 
commissioners  held  not  to  be  a  relevant  ground 
for  setting  the  election  aside.  McDonald  v. 
RoberUon,  1876,  3  R.  645 ;  13  S.  L.  R.  426. 

44.  Town  Council— Election— Candidate 

—  Bankrupt  —  Disqualification  —  Town 
Councillor. — The  disqualification  of  a  bank- 
rupt from  the  office  of  town  councillor  is 
absolute  and  is  not  aftected  by  sec.  5  of 
the  Act,  16  Vict.  c.  26,  which  limits  the 
time  for  annulling  municipal  elections,  &c. 
77iom  V.  Magistrates  of  Aberdeen,  1885,  12  R. 
701 ;  22  S.  L.  R.  450. 

45.  Town  Council— Election— Candidate 
—Eligibility— Sitting  Member  contesting 
Vacant  Seat— Vacancy—Mode  of  filling. — 

//eW  (1)  that  a  Glasgow  Town  Councillor 
was  entitled,  while  still  a  member,  to  con- 
test a  vacant  seat ;  (2)  that  his  acceptance 
of  the  new  office  operated  the  vacation  of  his 
original  seat  ;  (3)  that  the  vacancy  should  be 
filled  in  accordance  with  the  provisions  of  the 
Glasgow  Corporation  (Tramways  and  General) 
Order  Confirmation  Act,  1901.  Glasgow  Toxm- 
Clei'k,  Petitioner,  1902,  5  F.  154 ;  40  S.  L.  R. 
114;  lOS.  L.  T.377. 

46.  Town  Council — Election — Double  Be> 
turn— Election  Petition— New  Election — 
Interdict  of  New  Election— Corrupt  Prac- 
tices Act,  1890,  sec.  30—3  &  4  William  IV. 
c.  76,  sec.  10. — WTiere  there  have  been 
recorded  an  equal  number  of  votes  for  two 
candidates,  it  is  imperative  for  the  returning 
officer  within  not  less  than  two  and  not  more 
than  five  days  to  order  a  new  election.  The 
Court  will  not  interdict  the  new  election  even 
when  one  of  the  candidates  has  presented  a 
petition  to  the  Sherifi'  under  the  Corrupt 
Practices  Act,  1890,  sec.  30,  praying  for  a 
scrutiny,  and  claims  that  on  the  votes  being 
recounted  he  would  be  found  to  have  been 
elected.  Patrick  v.  JVylie,  1894  (O.  H.),  2 
S.  L.  T.  296. 

47.  Town  Council— Police  Commissioners 

—  * '  Householder  "  —  Election — Police  and 
Improvement  Acts,  1850  and  1868.— At  an 
election  of  police  commissioners  in  a  burgh  a 
partner  of  a  new  firm,  with  a  name  slightly 
different  from  that  of  the  old  firm  whose  name 
appeared  in  the  valuation  roll  as  oocupiers  of 
premises  of  the  annual  value  of  £220,  was 
elected.  His  election  was  challenged  ou 
the  ground  that  neither  his  nor  his  firm's 
name  appeared  in  the  roll.  Held  that  the 
Court  had  jurisdiction  to  entertain  the  objec- 
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tion,  but  that  the  objection  was  not  valid. 
M'Donald  V.  Eobertson,  1876,  3  R.  645;  13 
a  L.  R.  426. 

48.  Town  Council— Police  Commissioners 
— Vacancy  — Quomm— Police  Act,  1860, 
sec  36. — Seven  of  the  nine  members  of  a 
Police  Commission  having  resigned,  the  two 
remaining  members  by  letter  to  the  clerk 
nominated  two  additional  members.  Hehi 
the  new  members  had  been  competently 
elected,  and  objections  that  the  election 
could  only  take  place  at  a  statutory  meet- 
ings and  that  the  whole  number  of  vacancies 
most  be  filled  up,  repelled.  Sime  v.  Coghillf 
1877,  5  R.  132 ;  15  S.  L.  R  92. 

49.  Town  Council— Police  Commissioners 
— Vacancy — Election— Burgh  Police  (Scot- 
land) Act,  18d2  (55  &  56  Vict.  c.  55),  sec.  17. 
— The  police  burgh  of  Dunoon  is  divided  into 
four  wards.     In  1896  four  out  of  the  twelve 
commissioners  of  the  burgh  retired,  under 
sec.  37  of  the  Burgh  Police  (Scotland)  Act, 
1S92,  and  each  ward  was  accordingly  about 
to  elect  one  new  commissioner,  when  a  fifth 
gentleman  retired.     Question  arose  :  How  was 
the  place  vacated  by  this  gentleman  to  be 
filled  P   and  a  petition  was  presented  to  the 
Court  by  the  police  commissioners.    The  Court 
ordered  that,  on  the  occasion  of  the  election, 
Ward  No.  1  should  elect  two  commissioners. 
M^Callajn  avd  Others  v.  Lochhead  and  Others f  > 
1896,  24  R  26  ;  34  S.  L.  R.  1 ;  4  S.  L.  T.  113. 

50.  Town  Council — Police  Commissioners 
—Election— Votes  — Equality  of— Ballot 
Act,  1872,  sec.  22 — Police  and  Improvement 
(Scotland)  Act,  1862,  sees.  48,  50— Boyal 
Buiifl^  lllagistrates  Act,  1833,  sees.  8,  10. 
— Held  that  the  mode  of  dealing  with  an 
equality  of  votes,  and  fixing  the  date  of 
election  of  police  commissioners  by  sees.  48 
and  50  of  the  Police  Act  of  1862,  was  not  re- 
pealed by  sec.  22  of  the  Ballot  Act.  Hamilton 
V.  Police  Commrs.  of  Dunoon,  1875,  2  R.  299  ; 

12  S.  L.  K.  257. 

51.  Town  Council— Police  Commissioners 
—Election — Vote— Ol^ections  on  ground  of 
Non-Payment  of  Assessments  —  Jurisdic- 
tion—Police and  Improvement  Act,  1850, 
sec.  31. — Held  that  only  a  committee  of  the 
commissioners,  on  a  complaint  brought  under 
sec.  31,  had  jurisdiction  to  inquire  into  ob- 
jections by  a  candidate  that  a  number  of 
persons  who  had  not  paid  their  assessment 
had  voted  at  an  election  of  police  commis- 
sioners.   M*  Donald  v.  Robertson,  1 876, 3  R.  646 ; 

13  S.  L.  R.  426. 


52.  Town  Council  —  Election  —  Voter's 
liark— Stroke  for  Cross— Ballot  Act,  1872, 
sees.  2,  28. — Held  that  a  stroke  made  on  a 
ballot  paper  by  a  voter  was  not  equivalent  to 
a  cross  in  the  sense  of  the  Act.  Robertson  v. 
Adamson,  1876, 3  R.  978  ;  13  S.  L.  R.  630.  Has- 
well  V.  StewaH,  1874,  1  R.  425  ;  11  S.  L.  R. 
533. 

53.  Town  Council— Election— Betuming 
Officer— Boyal  Burgh— Nobile  oficium. — 
The  Court,  on  the  petition  of  the  provost  and 
magistrates  of  a  royal  burgh,  nominated  a 
returning  officer  to  act  at  the  annual  election, 
where  the  person  upon  whom  the  duty  natur- 
ally fell  was  incapacitated  from  acting.  Renfrew 
Magistrates,  Petitioners,  1897,  25  R.  18.  See 
Ltvingston  (PoUokshaws),  1882,  20  S.  L.  R.  19. 

54.  Town  Council— Election— Betuming 
Officer— Disaualification  of  Chief  lllagis- 
trate— Appointment  —  Nobile  officium.— 
The  Court  appointed  the  junior  magistrate  of 
a  police  burgh  to  act  as  returning  officer  at  a 
municipal  election  in  place  of  the  chief  magis- 
trate who  was  disqualified  by  seeking  re- 
election. Police  Commissioners  of  Kirriemuir y 
1884,  12  R.  103. 

55.  Town  Council— Election— Betuming 
Officer — Nobile  officium. — The  retiring  mem- 
bers of  a  town  council  included  all  the  magis- 
trates except  one,  who  was  unable  through 
illness  to  act  as  returning  officer  at  the 
election.  The  Court  authorised  the  existing 
magistrates  to  continue  in  office  until  their 
successors  should  be  elected.  Magistrates  of 
Dunfermline,  1877,  5  R.  47  ;  15  S.  L.  R.  31. 

56.  Town  Council— lllagistrates— Elec- 
tion—Nobile  officium. — Order  of  Court  or- 
daining town  councillors  to  meet  and  elect 
magistrates,  made  on  the  petition  of  the 
town-clerk,  who  averred  that  no  election  had 
been  made  in  terms  of  the  provisions  of  3  &  4 
Will.  IV.  c.  76.  Herron  v.  Renfrew  Town 
Council,  1880,  7  R.  497  ;  17  S.  L.  R.  313. 

57.  Town  Council— lllagistrates— Elec- 
tion-Burgh Barony  —  Charter  —  General 
Police  and  Improvement  (Scotland)  Act, 
1862 — Betuming  Officer. — On  a  petition  by 
the  police  commissioners  of  a  burgh,  origin- 
ally of  barony,  but  which  had  adopted  the 
Police  Act,  1862,  the  Court  appointed  a 
returning  officer,  but  declined  to  consider 
questions  as  to  the  respective  positions  of  the 
old  barony  council  and  the  police  commis- 
sioners, or  as  to  how  the  election  roll  should 
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be  made  up.    Stromnui  Town  Couneilj  1891,  19 
R.  207 ;  29  8.  L.  R.  177. 

58.  Town  Ckmndl— Member— Camiiiittee 
— <1m  Oommiwionen— Aoeew  to  Books— 
Bvrgfafl  Qbm  Supply  (Scotiand)  Act^  1878. 
— The  town  council  of  a  bur^h  having  oon- 
•tituted  themselves  the  commissioners  for 
regulating  the  supply  of  gas  to  the  burgh 
under  a  statute  empowering  them  to  do  so, 
appointed  a  special  committee  of  their  number 
with  full  power  to  transact  the  business  of 
the  commission.  Held  that  a  member  of  the 
town  council,  who  was  as  such  also  a  gas  com- 
missioner under  the  statute,  although  he  was 
not  a  member  of  the  special  gas  committee, 
was  entitled  to  have  access  to  the  whole  books, 
accounts,  and  vouchers  connected  with  the 
manufacture  and  sale  of  the  gas.  M^ComhU  v. 
Peterhead  Toum  Council,  1884,  21  S.  L.  R  289. 

59.  Police  Begnlations— AdTertisements 
on  Streets— "MoTeable  Structares"— Ad- 
Tertifling  Vans— Glasgow  Bnildixig  Begnla- 
tlons  Act,  1900,  sec.  119.— Advertising  vans 
whose  sides  are  not  more  than  twelve  feet 
above  the  ground  are  not  struck  at  by  the 
Glasgow  Building  Regulations  as  to  the  dis- 
play of  advertisements.  Neilson  v.  Boag  d:  Co., 
1902,  4  F.  652 ;  39  S.  L.  R.  385 ;  9  S.  L.  T. 
410. 

60.  Police  Begolations  —  Advertising 
Board— Burgh  PoUce  Act,  1892,  sec.  381 
(49) —  " Bnilding "  — Garden  YfdlL—Held 
that  an  advertising  board  fastened  on  a  wall 
from  whose  face  it  projected  1|  inches  was 
not  a  **  projecting  advertising  board  "  in  the 
meaning  of  the  above  section.  Opinion  that 
in  the  same  section  "building"  included  a 
garden  wall.  hVMxllan  v.  Bennet,  1894  (J.), 
22  R.  23  ;  32  S.  L.  R.  295. 

61.  Police  Begolations— Dust,  Ashes, 
Bubbish  —  Collection  by  Police  Commis- 
sioners-Furnace Ashes— Police  and  Im- 
proTement  (Scotland)  Act,  1862,  sec  132. 
— Held  that  sec.  132  of  the  Police  and  Im- 
provement Act,  1862,  did  not  apply  to  the 
ashes  produced  in  a  manufactory's  furnaces, 
and  that  the  police  commissioners  were  there- 
fore not  bound  to  remove  them.  Pullar  cD 
So^is  v.  Perth  Police  Cowiwrs.,  1876,  3  R.  1176 ; 
13  S.  L.  R.  701. 

62.  Police  Begolations— Ice-Cream  Shops 
—  Begnlation  —  Ultra  vires  —  Edinburgh 
Corporation  Act,  1900,  sec.  80.— The  Edin- 


burgh Magistrates  in  granting  liceneea  for 
the  conduct  of  ice-cream  shops  in  the  burgh 
for  one  year,  held  entitled  to  insert  conditions 
(1)  that  the  premises  should  remain  closed  on 
Sundays,  and  (2)  between  the  hours  of  11  p.m. 
and  8  A.M.  ;  (3)  that  the  magistiates  might 
at  any  time  revoke  or  suspend  the  licence. 
Roai  V.  Edinburgh  Moffis,,  1903,  5  F.  480 ;  40 
S.  L.  R.  375  ;  10  S.  L.  T.  662 ;  Reversed  1904 
(H.  L.),  6  F.  ;  42  S.  L.  R.  79  ;  12  S.  L.  T. 
435. 

63.  Police  Regulations  —  Nmnbeni  of 
Houses  in  Streets— Oeneral  PoUce  and 
ImproTement  Act^  1862,  sees.  158,  199.— 
Where  the  police  commissioners  have  assigned 
a  number  to  a  house  in  a  street  in  burgh  it 
is  not  lawful  for  the  owner  to  display  another 
(additional)  number.  Lauder  v.  Broicn^  1889 
(J.),  17  R.  5  ;  27  S.  L.  R.  194. 

64.  Police  Begolations— Preyention  of 
Smoke— Furnace  and  Household  Fire — 
Burgh  PoUce   Act^    1892,  sec.   381  — The 

boiler  furnace  of  a  hydropathic  steam  laundry 
held  not  to  be  a  "  household  "  fire  ;  and  that, 
in  accordance  with  the  above  section,  the 
onus  was  upon  the  owners  to  show  that  they 
had  used  the  best  practical  means  of  prevent- 
ing smoke,  and  had  carefully  attended  to  the 
furnace.  Bathie  v.  Johnstone,  1903  (J.),  6  F.  5 ; 
41  S.  L.  R  188  ;  11  S.  L.  T.  523. 

65.  Statute— Interpretation— Advertis- 
ing Stations  (Rating)  Act,  1889.— Que^fion 
whether  it  applies  to  Scotland.  Beith  v.  Glas- 
gow  Aeeessor,  1904,  6  F.  504  ;  41  S.  L.  R.  589  ; 
12  S.  L.  T.  97. 

66.  Statute— Interpretation— Municipal 
Corporations  (Borough  Funds)  Act,  1872 
(35  &  36  Vict  c.  96).— Opt»wn«,  that  this 
Act  applies  to  Scotland.  Leiih  Dock  Commrs. 
V.  Leith  Magis,,  1897,  25  R.  126 ;  35  S.  L.  R. 
132  ;  5  S.  L.  T.  207. 

67.  Traffic— Hackney  Carriage— "D.O." 
Carriage— Licence— Glasgow  Police  Act, 
1866,  sees.  184,  218,  219.— See  Duncan  v. 
NeiUon,  1892  (J.),  19  R  43 ;  29  S.  L.  R.  479. 

68.  Traffic— Constable  — Assault.— It  is 

the  duty  of  police  constables  to  regulate  the 
traffic  in  streets,  and  a  person  who  interferes 
by  violence  is  "assaulting  the  officer  in  the 
discharge  of  his  duty.".  Fowler  v.  Hodge,  1896 
(J.),  24  R.  17;  34  S,  L.  R  161 ;  4  S.  L.  T. 
133. 
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L  Pusiiig  of— Oonflrniatioiilyy  Secretary 
of  State — Breach  —  LocomotiTeB  Amend- 
meiit  Act,  1878,  sees.  6^  7— Boad.— A  person 
waa  convicted  for  having  contravened  a  bye- 
law  framed  under  the  provision  of  the  Loco- 
motives Amendment  (Scotland)  Act,  1878^  by 
causing  to  be  driven  on  a  particular  road 
a  traction  engine  and  waggons  which  were 
constructed  so  that  the  wheels  did  not  follow 
in  the  same  track.  In  a  suspension  he  pled 
that  it  had  not  been  set  forth  that  the  bye- 
law  had  been  sanctioned  by  the  Secretary  of 
State,  and  that  the  Act  did  not  give  power  to 
make  bye-laws  to  regulate  the  construction 
of  locomotives  or  waggons.  Held  that  the 
statute  prescribed  certain  conditions  as  to 
construction  which  had  to  be  complied  with, 
but  there  might  be  cases  where  bridges  or 
roadways  were  unsuited  for  carrjdng  heavy 
traffic  and  in  such  cases  further  restrictions 
might  be  necessaiy.  Suspension  refused. 
Opinion  per  Ld.  McLaren: — ^When  bye-laws 
have  been  confirmed  by  the  Secretary  of 
State  they  become  as  much  a  part  of  the 
statute  as  if  they  were  included  in  a  schedule, 
and  until  rescinded  a  court  of  law  cannot 
determine  their  validity.  CridUon  v.  Forfar 
County  Rood  Trs.,  1886  (J.),  13  R.  99;  23 
S.  L.  R.  840. 


2.  HarbouiB,  Docks,  and  Piers  Clauses 
Aet^  1847  ao  &  11  Vict.  c.  27),  sees.  33  and 
83 — Bye-law-— Harbour  Commissioners  — 
Ultra  vires. — A  bye-law  was  passed  by  har- 
bour commissioners  in  virtue  of  the  powers 
conferred  by  the  83rd  section  of  the  Harbours, 
Docks,  and  Piers  Clauses  Act,  1847,  by  which 
steamers  and  other  vessels  plying  from  certain 
ports  were  prohibited  from  landing  passengers 
on  Sunday  at  the  harbour  under  the  control 
of  these  commissioners.  In  an  action  of 
reduction  of  this  bye-law,  decree  was  granUed 
(by  Ld.  Fraser)  in  respect  (1)  the  bye-law  was 
inconsistent  with  the  33rd  section  of  the  Act, 
which  provided  that  on  payment  of  the  pre- 
scribed rates  the  harbour  should  be  open  to 
all  persons  for  embarking  and  landing  pas- 
sengers, without  limitation;  and  (2)  it  was 
ultra  vires  of  the  commissioners  to  pass  a 
bye-law  affecting  vessels  from  certain  ports 
only,  while  vessels  from  other  ports  were  free 
to  use  the  harbour  on  all  days  of  the  week. — 
Galloway  Saloon  Steam  Packet  Coy.  v.  Kirkcaldy 
Harbour  Commrs,,  1888  (O.  H.),  26  S.  L.  R. 
732. 


3.  Harbonr— Begnlation  of  Traffic— Ultra 
vires. — Power  to  make  bye-laws  for  the  regula- 
tion of  traffic  within  the  port  and  harbours  of 
Greenock,  held  not  to  empower  the  harbour 
authorities  to  make  a  bye-law  to  regulate  the 
speed  of  vessels  in  the  fairway  of  the  Clyde 
opposite  Greenock.  Kerr  v.  AtUd,  1890  (J.), 
18  R  12 ;  28  S.  L.  R  305. 

4.  Market  — Fish  liarket  — Porter  — 
Licence  —  Trawler — Bye  -  law — Aberdeen 
Corporation  Act,  1891,  sec.  121.— A  bye- 
law  forbids  unlicensed  porters  from  working 
within  the  Aberdeen  fish  market.  Held  that 
a  trawler  moored  alongside  the  market  was 
not  part  of  the  market.  Held  also  that  a 
man  working  in  the  hold  of  the  vessel,  dis- 
charging cargo,  was  a  stevedore  and  not  a 
porter.  Low  v.  Lamh,  1903  (J.),  6  F.  8  ;  41 
8.  L.  R.  189  ;  11  S.  L.  T.  624. 

5.  Market  — Use  — Markets  and  Fairs 
Clauses  Act,  1874,  sec.  42. —A  bye-law, 
made  by  a  local  authority  for  the  regulation 
of  a  public  market  in  virtue  of  the  powers 
conferred  by  sec.  42  of  the  Markets  and  Fairs 
Clauses  Act,  1847,  was  aimed  at  importers  of 
cattle  who  used  the  market  for  the  sale  of 
stock  by  auction,  but  who  boycotted  a  certain 
class  of  buyers — co-operative  stores.  It  pro- 
vided— **  The  sale-rings  shall  be  used  only  for 
public  sales  of  cattle  by  auction  on  conditions 
of  sale  which  shall  be  equally  applicable  to  all 
bidders  and  buyers.''  Held  that  the  bye-law 
was  ultra  vires  of  the  local  authority.  Scott  v. 
Glasgow  Corpn.,  1899  (H.  L.),  1  F.  51  ;  36 
S.  L.  R.  966  ;  7  S.  L.  T.  166. 

6.  Nnisance— Ultra  vires- Bill  Sticking 
—Local  GoTemment  Act,  1889,  sea  57.— 
Bye-law  to  prevent  bill-sticking  (not  shown  to 
be  otherwise  offensive)  lield  beyond  the  powers 
conferred  on  county  councils  for  suppressing 
''  nuisances  not  already  punishable  "  (Local 
Government  Act,  1889,  sec.  57).  Eastburn  v. 
Wood,  1892  (J.),  19  R.  100 ;  29  8.  L.  R.  844. 

7.  Nnisance  —  Manure — Ultra  vires.— 
The  power  being  to  make  bye-laws  for  the 
suppression  of  nuisances,  held  that  a  bye-law 
was  uUra  vires  which  provided  that  ^*  no  flesh  or 
offal  shall  be  applied  to  land  as  top-dressing," 
i.e.  which  have  not  been  mixed  with  other 
material  or  treated  in  such  a  way  as  to  pre- 
vent the  exhalation  of  noxious  smells,  or  dug 
or  ploughed  in  afterwards  (definition  clause 
of  "top-dressing").  Dunsmore  v.  Lindsay, 
1903  (J.),  6  F.  14  ;  41  S.  L.  R.  199  ;  11  S.  L.  T. 
545. 
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a  Eailway— Prosecution  for  Breach— 
InBtaace. — A  complaint  at  the  instance  of 
"the  G.  N.  S.  Railway,  and  W.  M.  their 
manager  on  their  behalf,  with  the  consent 
and  concurrence  of  the  procurator-fiscal/'  for 
a  contravention  of  one  of  the  company's  bye- 
laws,  is  unexceptionable  in  point  of  instance. 
G.  N.  JS.  lily.  Coy.  v,  Andergon,  1897  (J.),  25 
R.  14  ;  35  S.  L.  R.  40  ;  5  S.  L.  T.  159. 

9.  Begnlatioii  of  Back  Greens  of  Tene- 
ments—Bnrgli  Police  (Scotland)  Act,  1892, 
sec  316,  B.  (8),  Sch.  IV.  Enle  17.— A  bye- 
law  made  in  terms  of  the  above  section  to  the 
eflfect  that  the  owner  of  every  court,  common 
passage,  or  common  area  (other  than  a  bleach- 
ing green)  shall  pave  the  same  to  the  satis- 
faction of  the  commissioners,  held  valid.  Smart 
d;  Son  V.  PaHick  Police  Commrs.,  1903,  5  F. 
427 ;  40  S.  L.  R  349  ;  10  8.  L.  T.  621. 

10.  Begnlation  of  Traffic— LocomotiTes 
on  Highways — Ultra  vires.— Road  trustees 
having  power  to  make  bye-laws  to  regulate 
the  use  of  locomotives  on  highways  "where 
satisfied  that  such  use  would  be  attended 
with  damage  to  the  public  .  .  .  ,"  passed  a 
general  bye-law  prohibiting  the  use  of  any 
waggon  carrying  more  than  five  tons  on  any 
road  within  their  jurisdiction.  Bye-law  held 
vltra  vires,  Cadenhead  v.  Smarts  1894  (J.),  22 
R  1  ;  32  S.  L.  R.  7  ;  2  S.  L.  T.  245. 

11.  Regulation  of  Traffic— Locomotiyes 
on  Highways— Light  Locomotiyes  on  High- 
ways (Scotland)  Regulation,  1896— Sanc- 
tion by  Parliament— Onus  of  Proving.— 

Primd  facie  the  Light  Locomotives  on  High- 
ways (Scotland)  Regulations  are  authentic, 
and  are  presumed  to  have  been  duly  laid 
before  Parliament  in  terms  of  sec.  6  of  the 
Locomotives  on  Highways  Act,  1896.  Hep- 
hum  V.  IViUon,  1901  (J.),'4  F.  18;  39  S.  L.  R. 
278 ;  9  S.  L.  T.  261. 

12.  Regulation  of  Traffic  — Notice  and 
Order— Burgh  Police  Act,  1892,  sec.  385.— 
Order  and  notice  is  the  mode  of  regulating 
traffic  for  temporary  purposes.  For  permanent 
regulation  bye-laws  are  necessary.  Baikie  v. 
Clarkson,  1901  (J.),  3  F.  54 ;  38  S.  L.  11.  552 ; 
8  S.  L.  T.  488. 

13.  Regulation  of  Traffic— Obstructing— 
Bye-law— Fish  Box  and  Barrel  in  Street- 
General  Police  Act,  1862,  sees.  248,  257.— 
Part  of  a  public  street  in  Newhaven  being  used 
during  certain  hours  as  a  fish  market,  the 
Magistrates  under  the  powers  conferred  on 


them  by  the  General  Police  Act  made  certain 
bye-laws  for  regulating  the  traffic.  Held  that 
a  box  and  barrel  might  be  used  for  cleaning 
fish  without  contravening  the  bye-law,  if  not 
placed  within  the  prohibited  space.  Clark  v. 
Main,  1889,  2  White,  318. 

14.  Regulation  of  Traffic  — Usinn:  and 
frequenting  Road  for  purpose  of  Betting- 
Ultra  vires. — County  Councils  may  make 
bye-laws  meet  for  the  administration  of  the 
affairs  of  the  county  (Local  Government 
Act,  1889,  sec.  57  (1)).  Held  within  their 
powers  to  make  a  bye-law  that  "no  person 
shall  frequent  and  use  any  road  or  public 
place  on  behalf  of  himself  or  any  other  person 
for  the  purpose  of  betting  .  .  ."  Slowey  v. 
Threshie,  1901  (J.),  3  F.  73  ;  38  S.  L.  R  799; 
9  S.  L.  T.82  .  Davis  v.  Jeans,  1904  (J.),  6  F. ; 
41  S.  L.  R.  426  ;  11  S.  L.  T.  790. 

15.  Regulation  of  Traffic- Haclmey  Car- 
riage— Licence — General  Police  and  Im- 
provement   Act,     1862,    sec    308.  — The 

regulations  made  by  the  magistrates  of  a 
burgh,  in  terms  of  the  General  Police  and 
Improvement  Act,  1862,  for  the  regulation 
of  hackney  carriages  are  not  binding  upon 
the  drivers  of  hackney  carriages  licensed 
elsewhere  than  in  the  burgh.  Gairns  v. 
Main,  1888  (J.),  15  R.  51  ;  25  S.  L.  R.  428 

16.  Regulation  of  TrafELc— Hackney  Car- 
riages in  Burgh — Reasonableness. — ^A  bye- 
law  of  the  Edinburgh  Magistrates  runs : 
"  The  driver  of  a  hackney  carriage  shall  not 
stand  with  the  same  longer  than  is  necessary 
for  taking  up  or  setting  down  passengers  on 
any  part  of  the  public  streets  not  allotted 
as  a  hackney  carriage  stance,  except  at  the 
dismissal  of  the  theatres,  assemblies,  public 
meetings,  and  the  like."  Hdd  that  the  bye- 
law  was  reasonable  and  not  %dJtra  vires.  Mac- 
kenzie V.  SomervilU,  1900  (J.),  37  S.  L.  R.  926 ; 
8  S.  L.  T.  149. 

17.  Regulation  of  Traffic— Omnibuses  in 
Edinburgh.— No.  29  of  Bye-laws  for  the 
Regulation  of  the  Edinburgh  Omnibus  Traffic 
provides  that  "  no  owner  of  an  omnibus  shall 
employ  any  person  other  than  the  driver  or 
conductor  thereof  to  deliver  bills  or  canvass  for 
passengers  .  .  ."  Objection  to  the  validity 
of  the  regulation  on  the  ground  that  it  was 
too  wide  repelled,  Rutherford  v.  ^SomervUle, 
1901  (J.),  4  F.  15  ;  39  S.  L.  R.  276  ;  9  S.  L  T. 
252. 

18.  Trai&c  —  Omnibuses  —  Standing  and 
Starting  of. — General  Police  and  Improve- 
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meat  (Scotland)  Act,  1862,  sec.  309.  The 
magiatrates  of  a  burgh  having,  in  virtue  of 
the  powers  conferred  by  sec.  309  of  the 
General  Police  and  Improvement  (Scotland) 
Act,  1B62,  framed  and  enacted  bye-laws  for 
the  regulation  of  omnibuses,  of  which  Bye- 
law  V.  enacted  that  all  omnibuses  shall  stand 
in,  and  depart  from,  a  particular  square.  A 
proprietor  of  omnibuses  in  the  burgh  who 
started  his  omnibuses  from  his  own  yard 
without  causing  them  first  to  stand  in  said 
square,  upon  being  convicted  and  sentenced 
for  having  contravened  the  said  bye -law, 
appealed.  Held  that  although  the  magis- 
trates might  fix  by  a  bye-law  a  stance  at 
which  omnibuses  shall  stand  and  from  which 
they  shall  start,  it  was  ultra  vires  to  compel 
all  omnibuses  to  stand  at  the  stance  so  fixed 
before  starting  where  proprietors  desired  that 
they  should  start  from  another  place;  and 
the  conviction  and  sentence  qiuuhed  accord- 
ingly.    King  v.  Hart,  1882,  5  Cioup.  16. 

19.  Traffic— Street— Oiimilms--Wa]ki]ig. 
— A  bye-law  forbade  the  driver  of  any  omnibus 
to  loiter.  The  magistrates  convicted  Fairfoul 
of  a  contravention,  because  he  drove  his  omni- 
bus at  walking  pace  four  times  up  and  down 
a  street,  stopping  occasionally  to  pick  up 
passengers.  The  street  was  not  crowded. 
The  omnibus  inconvenienced  no  one.  Con- 
viction quashed.  Relevancy  of  charge  ques- 
tioned. Fairfoul  v.  SomerviUe^  1895  (J.), 
23  R.  6 ;  33  S.  L.  R.  34 ;  3  S.  L.  T.  129. 

20.  Traffic  —  Lights  —  Road  Trustees  — 
Roads  and  Bridges  Act»  1878,  sec.  lOi.— 

Held  that  it  was  within  the  powers  of  a 
county  council  to  pass  a  bye-law  obliging  the 
drivers  of  vehicles  to  exhibit  a  light  on  their 
machines  after  dark.  Auld  v.  Barr,  1897  (J.), 
25  R.  13 ;  35  S.  L.  R  35  ;  5  S.  L.  T.  152. 

21.  Unreasonableness.- See  Roe  v.  Hamil- 
ton, 1904  (J.),  6  F.  42  ;  41  S.  L.  R.  633;  12 
&  L.  T.  134. 
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I.  By  Land 

Accidents  to  Passengbbs,  18-89. 
auohtino  from  trains,  20-24. 

AHIM  ALB,  9-11. 

Child,  39. 


Cbobsino  Line,  37. 

Damage  in  Transit,  1-3. 

Dangerous  Station,  20-24,  35. 

Delay  in  Transit,  9-14. 

Drunk  Passenger,  27. 

Ejection  of  Passenger,  28-31. 

Exceptional  Risk,  32. 

Goods,  12-1»>. 

Guard's  Van,  33. 

Hackney  Carriage,  4. 

Haulage,  17,  63. 

Horse,  11. 

Loss  of  Market,  9, 10. 

Luggage,  4,  6. 

Nervous  Shock,  34. 

Passenger,  18-39. 

Perishable  Goods,  15,  16. 

Putting  Head  out  of  Window,  36. 

Railway,  9-53. 

Rates,  40-50. 

Risk,  32,  56. 

Seats  in  Trains,  25. 

Snowed-up  Train,  38. 

**  Statuary,"  6. 

Through  Traffic,  61,  52. 

Tickets,  26-30,  39,  60. 

Trader's  Siding,  42. 

Trader's  Ticket,  50. 

Tram  car,  7,  8. 

Undue  Preference,  43-50. 

Waggons,  41,  53. 

1.  General— Good&— Damage  in  Transit 
—Duty  of  Consignee— Breaking  Bulk  with- 
out Notice— Bar  to  Claim  for  Damages.— 

The  consignee  of  goods  damaged  in  transit 
broke  bulk  withoat  judicial  inspection  or 
notice  to  the  carrier.  Held  that  this  was  only 
an  element  in  the  proof  of  damages,  and  no 
bar  to  the  claim.  Johnston  d:  Sons  v.  Dove, 
1875,  3  R.  202. 

2.  (General— Goods— Damage  in  Transit 
—Examination  by  Consignee— Notice.— The 
consignee  of  goods  must  examine  them  within 
a  reasonable  time  and  give  notice  to  the 
carrier  of  any  damage  said  to  hare  been  done 
to  them  in  transit.  Steioart  v.  N,  B.  Rly,  Coy.,, 
1878,  5  R.  426. 

3.  General— Goods— Damage  in  Transit— 
Beiiair. — Where  a  machine  was  injured  in 
transit  by  the  hands  of  a  carrier,  held  that 
the  consignee  was  not  bound  to  take  delivery 
and  the  estimated  amount  of  repairing  it,  but 
was  entitled  to  reject  it  and  claim  its  value  at 
the  place  and  time  of  delivery.     Dick  v.  East 
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Cowst  Kiy.,  1901,  4  F.  178  ;  39  S.  L.  R.  1^ ;  9 
8.  L.  T.  283. 

4.  Qenentl— Hackney  Gaxriac^e—Doable 
Bmng—BABpanmbihtj  tat  JsOgtMB  lost  an 
a  Double  Hire. — When  a  cab  haa  been  en- 
gaged by  a  fare,  the  driver  is  not  free  to  carry 
any  other  person  (or  semble,  the  luggage  of 
any  one  else)  without  the  express  consent  of 
the  fare  (Burgh  Police  Act,  1892,  Sched.  v.). 
A  contract  made  by  a  cabman  in  breach 
of  this  regulation  will  not  bind  his  master. 
One  morning  a  cab  was  standing  at  the  door 
of  a  house  waiting  till  the  person  who  had 
engaged  it  should  come  out.  A  stranger  came 
up  and  asked  the  driver  if  he  would  take  some 
luggage  for  him  to  the  station  whither  the  cab 
was  bound.  The  driver  said  yes,  and  a  port- 
manteau was  put  on  the  top  of  the  cab.  At 
that  moment  the  fare  came  out  of  the  house. 
He  asked  what  the  portmanteau  was  doing 
there,  but  did  not  order  its  removal,  being 
anxious  to  catch  a  train.  The  cab  drove  to 
the  station.  In  the  course  of  the  journey 
the  portmanteau  fell  off:  the  fare  refused  to 
allow  the  driver  to  stop  and  pick  it  up ;  the 
driver  was  bound  to  obey  (Burgh  Police  Act, 
1892,  Sched.  v.) ;  and  the  portmanteau  was 
never  seen  again.  Held  that  the  proprietor 
of  the  cab  was  not  responsible.  Ord  v. 
Gemmell  ct  Son,  1898,  IF.  17  ;  36  S.  L.  R.  17. 

5.  General— Luggage— -Loss  of— Hire  or 
Carriage— Liability.— A  person  employed  a 
coachhirer  to  send  a  van  with  two  men  to 
remove  some  heavy  luggage.  The  removal, 
which  he  himself  superintended,  required  that 
both  men  should  leave  the  van  together  for 
the  purpose  of  carrying  the  heavy  articles. 
He  had  no  list  of  the  articles,  and  on  their 
arrival  at  the  house  to  which  he  had  them 
conveyed  he  dismissed  the  men  and  did  not 
examine  the  luggage  till  the  following  day. 
Having  then  found  that  a  portmanteau  which 
he  had  ordered  to  be  put  into  the  van  was 
missing,  he  raised  an  action  of  damages 
against  the  coachhirer  for  its  loss.  The  Court 
oMoilzied  the  defender.  Fearcey  v.  Flayer, 
1883,  10  R.  564  ;  20  S.  L.  R.  376. 

6.  General— Bisk— Special  Contract— 
Construction  —  Excepted  Bisk  —  "Statu- 
ary."— Under  a  contract  for  carriage  of  goods 
the  carriers  declined  to  take  the  risk  of 
'*  statuary."  Held,  on  a  construction  of  the 
contract,  that  terra-cotta  figures  did  not  fall 
within  the  exception.  Sutton  d-  Coy.  v.  Ciceri 
<fc  Coy.,  1890  (H.  L.),  17  R.  40;  27  S.  L.  R. 
1018. 


7.  General  —  Tnumcar  —  Passenger.  —  A 
laundress  placed  a  basket  of  clothes  on  the 
front  platform  of  a  tramcar,  as  she  was  en- 
titled to  do.  At  the  end  of  her  journey  she 
went  to  take  the  basket  off ;  the  car  started, 
and  she  was  injured.  Held  that  the  car  com- 
pany was  liable  to  her  in  damages.  Annand 
V.  Aberdeen  Tramwafs,  1890,  17  R  808  ;  27 
S.  L.  R.  665. 

8.  General— Tnumcar— Passenger  alii^t- 
ing  firom  when  in  Motion — Contributory 
Negligence.  —  A  passenger  who  was  lame 
directed  the  conductor  of  the  tramway  car 
on  which  he  was  travelling  to  stop  the  car. 
The  conductor  rang  the  bell  for  that  purpose 
and  the  car  slackened  speed,  but  the  passen- 
ger, finding  that  he  was  being  carried  past  his 
destination,  himself  pulled  the  bell,  and  then 
descended  on  to  the  step.  While  he  was 
there  the  driver,  thinking  the  second  ring 
was  the  signal  to  proceed,  took  off  his  brake, 
and  the  car  went  on,  with  the  result  that  the 
passenger^  either  from  his  lameness  or  from 
the  impetus  given  to  the  car,  was  thrown 
from  the  step  and  injured.  In  an  action  by 
him  against  the  company  owning  the  car,  the 
Court  aesoilzied  the  defendera,  holding  that 
the  cause  of  the  accident  was  not  the  fault  of 
their  servant,  but  that  of  the  pureuer  himself. 
Stewart  v.  Glasgow  Tramway  and  Omnibus  Coy. 
Ltd.,  1883,  21  S.  L.  R.  47. 

9.  Railway- Animals-Delay-Loss  of 
liarket  —  Liability. — ^The  owner  of  certain 
pigs  consigned  them  to  a  train  which  a  rail- 
way company  had  run  for  yeara  in  connection 
with  the  live  stock  market  in  a  certain  town. 
Owing  to  excess  of  other  traffic  the  trucks 
containing  the  pigs  were  not  sent  on  by  that 
train,  and  arrived  too  late  for  the  market. 
I/eld  that  the  company  was  liable  to  the 
owner  for  loss  of  market.  Anderson  v.  A^.  B. 
Rly.  C(yy.,  1875,  2  R.  443 ;  12  S.  L.  R.  312. 

10.  Railway  — Animals- Delay— Acci- 
dent—Loss  of  liarket— Liability.- Owing 
to  an  unexplained  accident  on  a  railway  a 
consignment  of  pigs  arrived  too  late  for 
market.  Held  that  the  company  was  not 
liable  to  the  owner  for  loss  of  market. 
Anderson  v.  N.  B,  Rly,  Coy.,  1875,  2  R.  443  ;  12 
S.  L.  R.  312. 

11.  Railway  —  Animal  —  Horse  —  Ap- 
pliances for  Carnage. — The  feeding- window 
of  a  horae-box  was  25  in.  by  25  in.  A  horse 
fastened  in  the  usual  way  crawled  through  the 
win dow  and  was  in j  ured.    Held  that  the  carrier 
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not  respoDBible.      RdUton  v.  Caledonian 
Rly.  Cby.,  1878,  5  R  671 ;  16  S.  L.  R  372. 

12.  BaUway— Qoods  — Cnstody— niidt 
Goods — Iniipeetioii  hy  Public  Authorities 

—  Liability  of  Custodier.  —  Officers  of  the 
Fishery  Board  inspected  in  the  hands  of  a 
railway  company  a  box  consigned  to  them  by 
A.  for  carriage.  They  foand  in  the  box  (they 
expected  it)  a  salmon,  caught,  they  suspected, 
illegally,  and  prosecuted  A.  Charge  not 
proTen.  A.  then  raised  an  action  for  damages 
against  the  railway  company  to  compensate 
her  for  the  cost  of  defending  herself  and  the 
injury  to  her  feelings.  She  averred  that  the 
officers  of  justice  acted  without  warrant,  and 
pleaded  that  the  railway  company  was  in 
breach  of  its  contract  in  permitting  their 
inspection.  Action  ditmiued  as  irrelevant. 
Rmcdl  V.  N,  B.  Ely.  Ckyy,,  1902,  4  F.  500 ;  39 
S.  L.  R  345. 

IS.  Bailway—€k>ods— Custody— Oazriers 
Aet^  1830,  sees.  1  and  a— In  an  action 
against  a  raOway  company  for  the  value  of 
articles  stolen  while  in  their  custody  for 
carriage,  hdd  that  it  was  not  enough  for  the 
pursuer  to  prove  that  the  circumstances  in- 
dicated a  greater  likeUhood  of  the  company's 
servants  having  stolen  the  articles  than  of 
others  having  done  so.  Campbell  v.  N.  B. 
Hly.  Cay.,  1875,  2  R  433  ;  12  S.  L.  R  310. 

14-  Bailway  —  Goods  —  Delay  —  Conse- 
quential Damage. — Goods  were  delivered  to 
a  railway  company  addressed  to  a  shipping 
agent  who  was  to  forward  them  to  Germany. 
On  arrival  he  found  the  covering  of  them  had 
been  torn  in  the  transit,  and  sent  them  back 
to  the  sender.  In  consequence  of  the  delay 
the  customer  in  Germany  rejected  them. 
Held  that  the  railway  company  were  liable  in 
damages.  Keddie,  Gordon  d-  Coy.  v.  N.  B.  Rhj. 
Coy.,  1886,  14  R  233 ;  24  S.  L.  R  173. 

15.  Bailway— CkH>ds— Perishable  Goods 

—  Risk —" Passenger "  Train— "Pish" 
Train.— -ffe/rf  that  a  "fish"  train  was  a 
"passenger'*  train;  so  that  goods,  consigned 
for  carriage  by  passenger  train  at  owner's 
risk,  were  at  his  risk  if  carried  in  a  "fish" 
train.  Col.  R/y.  Coy.  v.  Muirhead's  Tratrkrs, 
Ltd.,  1904,  6  F.  606;  41  S.  L.  R  418;  11 
a  Lu  T.  774. 

16.  Bailway— Goods— Perishable— Delay 
— Bloek  in  Traffic— No  Notice.— Where  a 
block  in  the  traffic  had  occurred  at  a  junction 
belonging  to  a  railway  company  under  special 


contract  with  consignors  of  fish  for  their 
conveyance  at  a  lower  than  ordinary  rate^ 
and  fish  were  received  thereafter  without 
warning  of  the  block  to  the  consignor  and 
damaged  owing  to  delay  in  the  transit,  held 
that  the  company  was  in  fault  and  liable  in 
damages.  M^Connadiie  v.  0,  N.  S.  Rly.  Coy., 
1875,  3  R  79  ;  13  8.  L.  R  39. 

17.  Bailway— Haulage— Extent  of  Obli- 
gation.— Under  a  contract  of  haulage  a  rail- 
way company  is  not  bound  to  use  more  than 
reasonable  care  and  diligence.  Watrnn  v.  N.  B. 
Hly.  Coy.,  1876,  3  R  637. 

18.  Bailway  Passenger— Accident  on  Eng- 
lish Bailway— Action  in  Scotland— Lord 
Campbell's  Act  (9  &  10  Vict.  c.  9),  sec.  3.— A 
domiciled  Scotsman  was  killed  by  an  accident 
on  the  line  of  an  English  railway  company. 
The  line  was  entirely  in  England,  but  the 
company  had  a  place  of  business  in  Scotland. 
Three  years  after  the  accident  the  widow  of 
the  deceased  used  arrestments  to  found  juris- 
diction in  Scotland,  and  brought  an  action  of 
damages  in  the  Court  of  Session.  Held  that 
the  grounds  of  action  having  arisen  entirely 
in  England,  the  rights  and  liabilities  of  parties 
must  be  regulated  by  the  law  of  England,  and 
that  as  by  that  law  the  action  was  not  main- 
tainable it  must  be  dismissed.  Goodman  v. 
London  <£•  N.-W.  Rly.  Coy,  (O.  H.),  1877,  14 
S.  L.  R.  449. 

19.  Bailway  —  Passenger  —  Accident  — 
Through  Ticket  —  Fault  of  Other  Com- 
pany—  Liability  of  Issuing  Company.- A 
pcMsenger,  who  had  bought  a  through-ticket 
to  London  from  a  Scotch  railway  company, 
was  killed  owing  to  an  accident  on  the  line 
of  one  of  two  English  companies  over  whose 
line  the  joint-stock  trains  for  the  journey 
ran — the  expenses  and  profit  being  divisible 
between  the  three  companies  in  proportion  to 
mileage.  The  father  of  the  passenger  having 
raised  an  action  for  damages  against  the 
Scotch  company,  held  that  the  fault  of  the 
English  company  was  the  fault  of  the  de- 
fenders.    Horn  V.  iV.  B.  Rly.  Coy.,  1878,  5  R. 

1055;  15S.  L.R  707. 

20.  Bailway  —  Passenger  —  Alighting  — 
Lights  at  Station.— It  was  held  a  relevant 
averment  of  fault  on  the  part  of  a  railway 
company  that  a  station  was  so  ill  lighted  that 
a  passenger  could  not  see  fixed  objects  in  it, 
and  so  was  led  to  step  out  of  a  moving  train, 
in  the  belief  that  it  was  stopped.  Roe  v.  GUi^ 
gow  d-  S.'W.  Rly.  Coy.,  1889,  17  R  69;  27 
S.  L.  R.  38. 
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21.  Railway  —  Paasenger  —  Aligliting  — 
Starting  Train.  —  Damages  awarded  to  a 
passenger  for  personal  injuries  sustained  in 
getting  out  of  a  railway  carriage  in  respect 
(1)  that  sufficient  time  was  not  allowed  for 
passengers  to  leave  the  train,  and  (2)  that 
the  guard  in  charge  of  the  train  was  in 
fault  in  not  at  once  countermanding  the 
signal  to  start  when  he  saw  the  door  of 
the  pursuer's  carriage  open.  Anderson  v. 
Glasgow  <f?  S.-W.  Ely,  Coy,,  I88I,  18  S.  L.  R. 
627. 

22.  Railway— Passenger  — Alighting  — 
Train  OTorshooting  Platform.  —  Circum- 
stances in  which  held  that  a  railway  com- 
pany were  not  liable  for  injury  caused  to  a 
passenger  in  alighting  from  a  train  which 
had  overshot  the  platform.  Mutrheads  v. 
N,  B.  Rly.  Coy.,  1884. 11  R.  1043;  21  S.  L.  R 
706. 

23.  Railway  — Passenger  — Alighting— 
Train  stopping  short  of  Platform— Invita- 
tion to  Alight — Relevancy. —A  train  drew 
up  one  dark  morning  near  a  parapet  of 
stone.  A  passenger  thought  this  was  the 
station  platform  and  stepped  out.  He  was 
injured.  He  sued  the  company  for  damages, 
and  averred  that  his  mistake  was  justified 
because  the  defenders  were  systematically  in 
the  habit  of  leaving  the  station,  for  which  he 
mistook  the  parapet,  dark  and  unlit.  Action 
dismissed  as  irrelevant.  {IVhittaker  v.  Man- 
chester db  Sheffield  Rly.  Coy.,  L.  R ;  6  C.  P.  464, 
note,  distinguuhed.)  M^Aulay  v.  Glasgow  cCr 
S.'JV.  Rly.  Co(/.,  1896,  23  R  845 ;  33  S.  L.  R 
666  ;  4  8.  L.  T.  53. 

24.  Railway— Passenger- Alighting  — 
Train  not  properly  at  Platform— Warning 
—  Contributory  Negligence. — Contributory 
negligence  is  a  question  of  fact.  So,  where 
a  jury  found  that  the  servants  of  a  railway 
company  had  failed  to  warn  a  passenger  to 
remain  in  her  seat  when  the  train  stopped  at 
a  station,  whereby  she  was  injured  in  step- 
ping down,  because  her  carriage  was  not 
alongside  the  platform,  the  Court  refused  to 
order  a  new  trial.  Aitken  v.  N.  B.  Rly.  Coy,, 
1891,  18  R.  836;  28  S.  L.  R.  638. 

25.  Passenger  —  Allocation  of  Seats  in 
Train. — Railway  companies  have  the  right  to 
assign  seats  to  passengers  in  any  carriage  of 
the  class  by  which  they  travel  Scott  v. 
G.  N.  S.  Rly.  Coy.,  1895,  22  R.  287 ;  32  S.  L.  R 
218  ;  2  S.  L.  T.  431. 


26.  Railway  — Passenger— Collection  of 
Tickets  in  Compartment  by  Passenger — 
Liability  for  Shortage.  — One  of  a  number 
of  passengers  in  a  railway  carriage  received 
from  his  fellow-passengers  their  tickets  and 
handed  them  to  the  collector.  One  of  the 
tickets  was  a  wrong  one ;  and  the  railway 
officials  dealt  with  the  amateur  collector  as 
if  it  was  his  own.  In  an  action  by  him 
against  the  railway  company  for  damai^es 
he  proved  that  his  ticket  was  genuine.  The 
Court  awarded  him  damages.  Harris  v.  ^.  B, 
Rly,  Coy.,  1891,  18  R  1009;  28  S.  L.  R  751. 

27.  Railway  —  Passenger  —  Dnmk«n 
Passenger— Dnty  to  care  for.  —It  is  not 
negligence  on  the  part  of  a  railway  servant 
to  leave  a  passenger,  who  has  come  off  the 
train  in  a  state  of  helpless  intoxication, 
lying  about  the  platform.  Such  an  one  hav* 
ing  fallen  among  the  rails  and  been  killed  by 
a  passing  train,  an  action  by  his  representa- 
tives against  the  railway  company  dismissed  as 
irrelevant.  M^Cormick  v.  Caledxmian  Rly.  Coy., 
1904,  6  F.  362  ;  41  S.  L.  R  282  ;  11  S.  L.  T. 
646. 

28.  Railway  —  Passenger  —  Ejection — 
Third-Class  Ticket-holder  in  First-GIass 
Compartment  —  Tender  of  Excess  Fare— 
Assanlt  —  Relevancy.  —  The  pursuer,  who 
held  a  third-class  ticket,  took  a  seat  in  a  first- 
class  compartment.  The  railway  company's 
servants  removed  him.  The  pursuer  raised 
an  action  of  damages,  averring  that  he  was 
unable  to  find  a  seat  in  a  third-class  compart- 
ment, and  that  when  asked  for  his  ticket  he 
tendered  payment  of  the  difference  between 
a  first  and  a  third-class  fare,  and  that  it  is 
the  invariable  practice  to  accept  the  excess 
of  fare  in  such  circumstances.  The  defenders 
averred  that  the  pursuer  refused  to  show  his 
ticket  when  it  was  demanded,  and  the  pursuer 
did  not  expressly  deny  this  averment.  Held 
that  the  action  was  relevant.  Brahan  v.  Cale- 
donian Rly.  Coy.,  1895  (O.  H.),  2  S.  L.  T.  552. 

29.  Railway  —  Passenger  —  Ticket  not 
Ayailable — Assault. — A  railway  passenger, 
the  holder  of  a  ticket  which  did  not  entitle 
him  to  travel  on  Sunday,  took  his  seat  in  a 
Sunday  train,  and  refused  to  move  when  it 
was  pointed  out  to  him  that  he  must  get  a 
fresh  ticket.  Held  that,  the  conditions  on 
which  the  ticket  were  issued  being  reasonable 
and  having  been  sufficiently  published,  the 
company  were  entitled  to  use  such  force  as 
was  needful  to  remove  the  passenger.  Hiyh- 
laiid  Rly.  Coy,  v.  Menzies,  1878,  5  R.  887  ;  15 
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&  L.  R  608.    Of.  MacRaild  r.  N.  B.  Rly,  Coy,y 
1902  (O.  H.),  10  S.  L.  T.  348. 

SO.  Bailway  —  Paasenger  —  Ejection— 
TntTeUing  without  proper  Ticket— Undue 
Violence  —  Assault.  —  Railway  officials  may 
eject  from  a  carriage  a  person  travelling 
without  a  proper  ticket  (here  a  week-end 
ticket  on  a  day  for  which  it  was  not  avail- 
able) ;  but  the  company  is  liable  if  unnecessary 
violence  be  used.  MacRaild  v.  N,  B,  Rly, 
Coy^  1902  (O.  H.),  10  S.  L.  T.  348. 

31.  Bailway— Passenger— Ejection— Un- 
necessary Violence  — Assault— Issue.— A 
passenger  who  had  been  removed  from  a 
train  in  consequence  of  a  disagreement  with 
a  ticket-collector  as  to  her  ticket,  sued  the 
company  on  two  grounds — (1)  that  she  had 
been  wrongfully  removed ;  (2)  that  unnecessary 
violence  had  been  employed  by  the  railway 
officials.  The  parties  adjusted  an  issue  on 
the  first  head  of  claim  ;  the  Court  adjusted 
the  following  issue  to  try  the  second: 
''Whether,  «&c.,  the  defender's  said  servant, 
while  acting  within  the  scope  of  his  employ- 
ment, in  seizing  and  detaining  the  pursuer 
wrongfully  and  illegally  used  unnecessary 
violence,  to  the  loss,  injury,  and  damage  of 
the  pursuer.'^  Maxwell  v.  Caledonian  Rly.  Coy.y 
1898,25R550;  35S.L.R.449;  5S.L.T.300. 

32.  Bailway  —  Passenger  —  Exceptional 
Bisk  —  Absence  of  Warning.  —  Where  a 
passenger  was  not  warned  of  a  block  on  a 
railway  line  involving  unusual  risk  in  the 
journey,  hM  that  the  railway  company  was 
liable  for  injury  caused  to  her  owing  to  the 
block.  Jarvie  v.  Caledonian  Rly,  Coy.,  1875,  2 
&.  623  ;  12  S.  L.  R.  434. 

33b  Bailway-Passenger— Illegal  Act— 
Sntering  Guard's  Van  —  Right  to  do  so 
irben  Train  ftdl  —  Relevancy. — A  railway 
passenger  who  was  injured  in  attempting  to 
enter  the  guard's  van,  without  permission, 
raised  an  action  of  damages  against  the 
company.  Held  that  the  action  was  irrelevant, 
the  pursuer  being  engaged  in  an  unlawful 
act.  Thompioti  v.  N.  B.  Rly,  Coy.,  1882,  9  R. 
1101  ;  19  S.  L.  R.  817. 

34.  Bailway— Passenger— Nervous  Shock 
—  Fright.  —  Averments  that  the  pursuer, 
through  the  fault  of  the  defenders,  had  been 
frightened,  and  sustained  a  nervous  shock. 
Held  relevant  to  support  an  issue.  Cooper  v. 
CaUd(mian  Rly.  Ctry,,  1902, 4  F.  880 ;  39  S.  L.  R. 
660;  lOS.  L.T.  104. 


35.  Bailway— Passenger— Opening  fh>ni 
Station— Invitation  to  Enter— Dangerous 
Place — Relevancy. — A  pursuer  averred  that 
he  came  off  a  train  at  a  railway  platform  and 
walked  out  at  a  gate  opening  on  the  platform 
and  near  which  the  ticket-collector  stood. 
The  place  was  unlighted.  It  opened  on  a 
dangerous  place,  where  the  pursuer  was  hurt. 
Held  that  he  had  stated  a  relevant  case  for 
damages.  M^Keever  v.  Caledonian  Rly.  Coy.^ 
1900,  2  F.  1083 ;  37  S.  L.  R.  816 ;  8  S.  L.  T. 
76. 

36.  Bailway— Passenger— Putting  Head 
out  of  Window  of  Oarriage.  — A  passenger 
in  a  train  put  her  head  out  at  the  window 
and  received  a  blow  from  a  mail  bag,  hanging 
ready  to  be  lifted  by  the  train  as  it  passed 
in  accordance  with  the  usual  practice.  As 
a  result  of  the  shock  the  lady  died.  Held 
that  no  action  founded  on  negligence  lay  at 
the  instance  of  her  representative  against 
the  railway  company.  Pirie  v.  Caledonian  Rly, 
Coy.,  1890,  17  R.  1167  ;  27  8.  L.  R.  973. 

37.  Railway-— Passenger— Station— Duty 
to  Warn  Passengers  against  Grossing  Line 
— Oontributory  Negligence. — On  a  winter's 
night  a  railway  passenger,  intending  to 
travel  by  an  up-train,  waited  in  the  waiting- 
room  of  the  down-platform  where  alone  there 
was  a  fire.  To  get  back  to  the  up-platform 
he  required  to  cross  the  hue  as  there  was  no 
footbridge,  and  he  did  so,  following  a  porter 
in  uniform,  when  the  whistle  of  an  up-train 
was  heard.  This  turned  out  to  be  an  over- 
due express  which  knocked  him  down  and 
killed  him.  A  jury  having  found  his  widow 
entitled  to  damages,  the  Court  refused  to 
disturb  the  verdict.  Thomson  v.  N.  B,  Rly, 
Coy.,  1876,  4  R.  115  ;  14  8.  L,  R.  97. 

38.  Bailway  Passenger— Train  snowed 
up — Deserted  Passenger.— A  train  in  which 
an  old  lady  was  travelling  alone  in  a  third- 
class  carriage  was  snowed  up  for  more  than 
an  hour  between  two  stations.  The  lady 
could  not  open  the  carriage  window,  no  person 
came  to  her  assistance,  and  there  she  stayed, 
prostrated  by  the  cold,  until  the  train  moved 
on.  Other  passengers  had  been  sent  on  by  a 
special  engine  and  van.  Held  that  the  old 
lady  had  no  claim  for  damages  against  the 
railway  company.  The  hardship  was  a  risk  of 
travelling  in  winter.  The  railway  officials  had 
been  guilty  of  no  negligence.  Alathieson  v. 
Caledonian  Rly.  Coy,,  1903,  5  F.  511 ;  40 
S.  L.  R.  392 ;  10  S.  L.  T.  682. 
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39.  Bailway  Passenger— TrayeUing  with- 
out a  Ticket— Chil±—HM  that  a  child  of 
eight  years  of  age  travelling  by  railway  under 
the  charge  of  his  aunt  who  had  taken  a  ticket 
for  herself  but  not  for  him,  was  entitled  to 
damages  from  the  company  for  injuries  sus- 
tained by  the  fault  of  the  company's  servants. 
Little  Y.  N.  B.  Rly.  Coy.,  1877,  16  S.  L.  R  12. 

40.  Bailway— Bates— Increase— Reason- 
ableness—Evidence — Diligence. — ^A  railway 
company  increased  its  rates  against  traders. 
They  called  on  it  to  show  that  the  increase  was 
reasonable  (Railway  and  Canal  Traffic  Act, 
1894,  sec.  1  (1)).  Diligence  for  the  recovery  of 
the  traders'  books  to  show  their  profits  and 
the  items  of  their  expenditure  refiued,  Wat- 
ton  Ltd,  V.  Caledonian  Rly.  Coy.,  1901, 3  F.  791 ; 
38  8.  L.  R.  590 ;  9  S.  L.  T.  37. 

41.  Railway-Bates— Special. Waggons— 
Bailways  Clauses  Consolidation  (Scotland) 
Act^  1845,  sec.  79. — A  railway  company  under 
agreement  provided  waggons  on  special  order 
for  the  carriage  of  manure,  and  these  were 
attached  to  the  ordinary  goods  trains.  Held 
that  they  were  acting  as  carriers,  and  not  en- 
titled to  charge  higher  rates  than  statute 
allowed  them  as  such.  Aberdeen  Commercial 
Coy,,  dx.  V.  0.  N.  S.  Ely.  Coy.,  1878,  6  R.  67  ; 
16  S.  L.  R.  28. 

42.  Railway— Rates— Trader's  Siding- 
Terminal  Charges  — Railway  and  Canal 
Traffic  Acts,  1888-1894.— See  Bernards  Ltd. 
V.  N.  B.  Rly.  Coy.,  1899,  36  S.  L.  R.  683. 

43.  Railway— Rates— Undue  Preference. 

— A  railway  company  in  fixing  rates  with  a 
trader  per  ton  per  mile  agreed  to  give  him  a 
reduction  corresponding  to  *'  lower  rates  '* 
allowed  to  other  traders.  Held  that  the 
"lower  rates"  meant  per  ton  per  mile,  and 
agreement  enforced.  Glasgotc  d'  S.-  W.  Rly.  Coy. 
V.  Machinnon,  1886  (H.  L.),  13  R.  89  ;  23 
S.  L.  R.  728. 

44.  Railway— Rates — Undue  Preference 
—  Agreement  —  Construction. —  An  agree- 
ment between  a  railway  company  and  a  trader 
bound  the  company  to  carry  the  trader's  goods 
on  a  footing  of  equality  (per  ton  per  mile) 
with  the  goods  of  other  traders.  His  goods 
included  iron,  coke,  stone,  &c.  Held  that 
these  goods  must  be  treated  separately  in 
the  sense  of  the  contract ;  so  that  if  the  com- 
pany carried  iron  for  a  third  party  at  a  cheaper 
rate  than  they  had  been  charging  the  trader,  he 
could  demand  a  reduced  freight  only  for  iron. 


DalmeUington  Coal  Coy.  v.  Glasgow  d;  S.-JV.  Rly. 
Coy.,  1889,  16  R.  521 ;  26  S.  L.  R.  373. 


45.  Railway— Rates— Undue  Preference 
— Deliveiy  at  Private  Siding.— It  consti- 
tutes an  undue  preference  for  a  railway  com- 
pany to  deliver  the  goods  of  one  trader  at  his 
private  siding,  and  at  the  same  time  to  refuse 
to  deliver  the  goods  of  another  trader  at  his 
siding.  Cowan  d:  Sons,  Ltd.  v.  N.  B.  Rly.  Coy., 
1901,  3  F.  677  ;  38  S.  L.  R.  514 ;  9  S.  L.  T.  296. 

46.  Railway— Rates— Undue   Preference 

—  Overcharges— Repayment— Competency. 

— Held  that  an  action  against  a  railway  com- 
pany for  repayment  of  alleged  overcharges 
was  incompetent.  Murray  v.  Glasgow  db  S.-W. 
lily.  Coy.,  1883,  11  R.  205  ;  21  S.  L.  R.  147. 

47.  Railway— Rates— Undue   Preference 

—  Railways  Clauses  Consolidation  Act, 
1845,  sec.  83. — Held  that  to  establish  a  com- 
plaint by  one  trader  of  undue  preference  to 
another  trader  under  sec.  83  of  the  above  Act, 
the  goods  must  be  carried  over  the  same  por- 
tion of  and  over  the  same  distance  along  the 
railway.  Murray  v.  Glasgow  d-  S.-IF.  Rly.  Coy., 
1883,  11  R.  206;  21  S.  L.  R.  147.  Followed 
Caledonian  Rly.  Coy.  v.  Cross  d>  Sons,  1889,  16 
R.  584 ;  26  S.  L.  R.  447. 

48.  Railway— Rates— Undue  Preference 
— **  Same  Portion  of  Line."— In  fixing  dis- 
tances for  a  comparison  of  rates  charged  for 
carriage  of  goods  by  railway  companies,  parts 
of  a  mile  count  as  one  mile.  Yeatt^  Trs.  v. 
Glasgow  d:  S.-JF.  Rly.  C(yy.,  1889,  16  R.  535  ;  26 
S.  li.  R.  386. 

49.  Railway— Rates— Undue  Preference 
— Standard  of  Comparison. — A  railway  com- 
pany carried  goods  for  a  trader  at  rates  which, 
taken  at  so  much  per  mile,  varied  according 
to  the  distance  carried.  For  short  distances 
it  was  dearer  per  mile  than  for  longer  dis- 
tances. The  trader  was  entitled  to  as 
good  terms  as  any  other  trader.  He  found 
another  trader  whose  goods  were  carried  for 
a  greater  distance  than  his  for  a  higher  rate, 
but  for  a  rate  which,  per  mile,  was  lower,  fie 
sued  the  company  for  return  of  over-payments, 
fie  offered  no  standard  of  comparison  (except 
so  much  per  mile)  between  the  rates  he  had 
paid  and  those  charged  his  rival.  The  Court 
dismissed  the  action  as  irrelevant.  Taylor  d: 
Coy.  V.  Glasgow  d:  S.-W.  Rly.  Coy.,  1891,  18  R. 
1031 ;  28  S.  L.  R.  795. 


50.  Railway— Rates— Undue   Preference 
-Traders'  Tickets.— ire2(2  by  the  Railway 
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Commisnoners  that  it  did  not  constitute  an 
undue  preference  for  a  railway  company  to 
issue  season  tickets  to  traders  at  rates  vary- 
ing in  accordance  with  the  traffic  sent  by  the 
trader  over  the  line.  Inverness  Chamber  of 
Commerce  v.  Highland  Ely.  Coy, ,  1901,  R.  &  C.  C, 
zL,  S18;  38  &  L.  R.  842;  9  S.  L.  T.  62. 

5L  Bailway— Through  Traffic  "Arising 
and  Terminating  on  the  BaUways  of  the 
Ckmipany"— Right  of  Consigner  to  fix.— 
The  Caledonian  Railway  Company  is  entitled 
to  conduct  traffic  '^arising  and  terminating" 
on  their  own  lines  without  interference  by 
the  North  British  Railway  Company  (Cale- 
donian and  Scottish  North-Eastern  Railway 
Amalgamation  Act,  1866,  sec.  108) ;  but  this 
right  is  subject  to  qualification  by  the  exer- 
cise of  the  consigner's  option  to  name  the 
route  (Caledonian  and  Scottish  Central  Rail- 
way Amalgamation  Act,  1865,  sees.  73,  74). 
Caledonian  Ely.  Coy.  v.  N,  B,  Rly.  Coy,,  1904,  41 
S.  L.  R.  359;  11  8.  L.  T.  742. 

52.  Railway— Through  Traffic— Carriage 
b^ond  Company's  limits  —  Damage  to 
Goods.  —  The  Highland  Railway  Company 
received  a  piano  at  Inverness  consigned  to 
Orkney  vut  Aberdeen,  sender  to  pay  freight 
to  Aberdeen,  receiver  from  Aberdeen  to 
KirkwalL  The  carriage  involved  transit  over 
the  lines  of  the  Highland  Company  and  the 
G.  N.  S.  Coy.,  and  by  steamer  from  Aberdeen. 
The  consignment-note  bore  "goods  carried 
at  company's  risk,''  and  stated  as  conditions 
of  contract  (a)  the  company's  exemption 
from  liability  for  injury  caused  at  sea  by 
accidents  to  boilers;  (6)  that  the  company's 
responsibility  for  goods  carried  "  beyond  the 
limits  of  the  company's  free  delivery  "  should 
cease  when  the  goods  were  delivered  to 
another  carrier.  The  piano  having  arrived  at 
Kirkwall  damaged  through  steam  penetrating 
its  case  in  course  of  the  sea  voyage,  held  (1) 
that  the  Highland  Railway  Company  was 
liable  as  a  conunon  carrier;  (2)  that  it  had 
failed  to  bring  itself  within  the  exemptions 
of  the  contract.  Logan  d:  Coy.  v.  Highland 
Rly.  Coy,,  1899,  2  F.  292 ;  37  S.  L.  R.  214 ;  7 
8.  li.  T.  271. 

53u  Railway— Trader^s  Waggons—Hanl- 
age— Returning  empty  Waggons.— A  railway 
company  carried  goods  in  a  trader's  waggons. 
In  returning  empty  waggons  to  the  trader  in 
a  train  which  included  the  waggons  of  other 
traders,  one  of  these  latter  broke  down  and 
caused  the  loss  of  the  waggons  of  the  first 
trader.     HM  that,  in  returning  the  empty 


waggons,  the  railway  company  were  not  act- 
ing as  common  carriers,  and  were  not  liable 
for  the  loss  of  the  waggons.  Barr  d:  Sons  v. 
Caledonian  Rly.  Coy.,  1890,  18  R.  139;  29 
S.  L.  R.  122. 


II.  By  Sea 

Accident  to  Machineby,  111. 

*•  Accidents  of  Seas,*'  89 

Advebtisement,  Imported  Conditions, 
87. 

Animals,  54. 

"Any  Cause  beyond  Control,"  110. 

•*  As  Customary  at  Sydney,"  72. 

Berth,  see  Demurrage^  Discharge. 

Bill  of  Lading,  55-60,  et  passim. 

Cargo,  61-75. 

Cargo,  Delay  in  Providing,  94-97. 

Cargo,  Obligation  to  Provide,  73. 

Cbsseb  Clause,  79-81. 

*'  Chance  Bebth,**  92. 

Chabteb-Pabty,  76-89,  et  passim, 

"  Clean  "  Bill  of  Lading,  83. 

Computation  of  Demubbage,  108. 

Custom  of  Pobt,  see  Demurrage,  Dis- 
charge. 

Dead  Fbeight,  78. 

Dead  Weight,  85. 

Delay  fob  Cabgo,  94-97. 

Delay  by  Railways,  102-106. 

Demubbage,  90-113. 

Detention,  see  Demurrage. 

Deviation,  85,  109. 

DiSCHABGE  OF  CABGO,  64-70,  90. 

Dischabge,  Pabtial,  112. 

Excepted  Pebil,  62. 

**FoB  Collection,"  120. 

Fbeight,  114-121. 

GBATUITY  TO  Masteb,  119. 

Impobted  Conditions,  87. 

Lay-Days,  82,  122-126 ;  and  see  Demurrage. 

Lien,  127. 

Loading,  71-73. 

Loss  of  Cabgo,  74. 

Luggage,  129. 

Masteb,  Authobity,  82. 

Gbatuity,  119. 

Outlay  on  Cabgo,  75. 
"Negligence"  Clause,  136-13H. 
Outlay  on  Cargo,  76. 
Passengeb,  128, 129. 
Pebishablb  Goods,  75. 
Quabantine,  113. 
"  Ready  to  Load,"  92. 
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Risk,  88. 

seaw0bth1nb8s,  130-138. 

Shobt  Dbuveby,  66-68. 

Stowage,  61. 

Stbikes,  105, 110. 

Time  Ghabtbb,  132. 

'*  Unfobbsebn  Cibcumstancbs/*  89. 

Vabiation    of     Tebms     of    Ohabteb- 
Pabty,  8. 

Weatheb  Reqistbb,  63. 

Weiohinq,  Ac.  ,  77. 

54.  AnimalR — Diseases  of  A"^^^^«  Act, 
1894,  sec.  52  —  Gontrayention — Excuse. — 
It  is  a  regulation  of  the  Board  of  Agriculture 
that  animals  in  transit  on  any  vessel  shall  he 
carried  in  pens  provided  with  hattens  or 
other  proper  foothold.  The  mate  of  the 
Orcadia  took  sheep  ahoard,  and  stowed  them 
in  the  aft-hold  where  the  deck  was  sprinkled 
with  sawdust,  hut  there  were  no  hattens,  as 
in  other  parts  of  the  ship.  The  mate  took 
this  step  hecause  the  sheep  had  been  standing 
out  in  the  rain  all  night,  and  he  wished  them 
to  rest,  and  was  of  opinion  that  battens  would 
interfere  with  their  comfort  if  they  lay  down. 
Held  that  the  owners  of  the  Orcadia  had  con- 
travened the  regulation,  and  had  failed  to 
establish  a  lawful  excuse  within  the  meaning 
of  the  Act.  Howman  v.  Orkney  Steam  Nautga- 
Hon  Coy.,  Ltd.,  1899  (J.),  1  F.  65 ;  36  S.  L.  R. 
326. 

55.  Bill  of  Lading  — Deliyery-Order—- 
Title  to  Sne. — The  only  title  to  a  cargo 
shipped  under  a  bill  of  lading,  which  the 
master  is  bound  to  recognise  or  entitled  to 
act  upon^  is  the  bill  of  lading  itself.  J.  de  J. 
Cunningham  v.  Guthrie,  1888  (O.  H.),  26  S.  L.  R. 
208. 

56.  Bill  of  Lading— Imported  Oonditions 
— Charter-Party.— A  bill  of  lading  which 
bound  the  holder  to  pay  freight  as  per 
charter-party,  held  to  have  imported  into  it 
the  conditions  of  the  charter-party.  HowUt 
v.  Sword  dc  Coy.,  1877,  5  R.  321  ;  16  S.  L.  R 
223. 

57.  Bill  of  Lading— Imported  Conditions 
—Charter-Party — Onerous  Indorsee— Bills 
of  Lading  Act,  1855. — A  firm  shipped  coal 
under  a  charter-party  which  exempted  the 
shipowners  from  liability  for  loss  occasioned 
to  the  cargo  by  negligence  of  the  master  or 
crew.  Bills  of  lading  were  signed  which  re- 
ferred to  ''all  conditions  as  per  charter.'' 
The  bills  were  indorsed  and  sent  to  the  con- 


signees of  the  caigo,  to  whom  the  property 
was  thereby  passed.  The  cargo  was  loet 
through  the  fault  of  the  master  and  crew. 
Held,  in  a  question  between  the  shipowners 
and  the  consignees  of  the  cargo,  that  the 
negligence  clause  in  the  charter-party  bad 
not  been  imported  into  the  bill  of  lading, 
and  that  the  shipowners  were  liable  for  the 
loss  of  the  cargo.  Delaurier  <£?  Coy.  v.  JFyUf't, 
1889,  17  R  167  j  27  8.  L.  R  148. 


58.  Bill  of  Lading— Imported  Oonditions 
—  diarter-Party  —  Bills  of  Ladin^r  Act^ 
1855. — A  firm  in  Scotland  was  instructed  by 
a  firm  in  France  to  buy  iron  on  commission 
for  them,  and  to  ship  it  to  France.  The 
Scottish  firm  had  at  the  time  chartered  a  ship 
to  carry  coal  to  the  same  correspondent,  and 
the  charter-party  contained  a  "negligence'' 
clause.  They  bought  the  iron  and  arranged  to 
ship  it  by  the  same  ship  at  the  same  terms. 
Bills  of  lading,  which  contained  no  reference 
to  conditions  of  carriage,  were  given  in  name 
of  the  Scottish  firm,  and  indorsed  by  them  to 
their  correspondents.  Through  the  fault  of 
the  crew  of  the  ship  the  cargo  was  lost  at 
sea.  In  an  action  by  the  French  firm  against 
the  shipowners  to  recover  the  value  of  the 
iron,  held  that  the  only  contract  of  carriage 
was  that  contained  in  the  charter-party,  and 
that  the  negligence  clause  exempted  the  ship 
from  liability ;  the  French  firm  having  been 
all  along  owners  of  the  iron,  no  property  in 
it  passed  to  them  by  indorsation  of  the  bill 
of  lading,  and  accordingly  they  could  not 
found  on  its  terms.  Delaurier  d-  Coy.  v.  JVylUe, 
1887,  17  R  167  ;  27  S.  L.  R  148. 

59.  Bill  of  Lading— Indorsee — Liability 
of  Owner  on  fedse  BilL— Shipowners  are  not 
responsible  to  indorsees  of  bills  of  lading 
granted  by  their  masters  for  goods  never 
shipped.  Grieve,  Son  db  Coy.  v.  Kimig  db  Coy., 
1880,  7  R  521 ;  17  S.  L.  R  326. 


60.  Bill  of  Lading— Negotiability- Bill 
signed  blank. — A  bill  of  lading  is  a  negotiable 
instrument  although  it  was  in  the  first  in- 
stance signed  blank  by  the  master  and  after- 
wards filled  in  by  the  shipper.  Cotodenbeafh 
Coal  Coy.  Ltd.  v.  Clydesdale  Bank,  1895,  22  R. 
682 ;  32  S.  L.  R  649;  3  S.  L.  T.  41. 

61.  Cargo  —  Damage  —  Exemption  — 
"Sweat"  of  Cargo  — Bad  stowage. —  An 

exemption  of  a  shipowner  from  liability  for 
damages  caused  by  sweat  of  the  cargo  does 
not  relieve  him  from  liability  for  damage  done 
by  sweat  occasioned  by  bad  stowage,  but  the 
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onuB  of  proving  bad  stowage  is  on  the  cargo 
owner.  Honley  v.  Baxter  Bros.  A  Coy.,  1893, 
20R.333;  30S.  L.  R.387. 

62.  Caxgo — Damage  —  Excepted  peril— 
Failnie  of  Master  to  intimate  Loss  to  Oon- 
signee.  —  Cargo  was  damaged  through  the 
negligence  of  the  crew  for  which  the  ship- 
owners were  not  responsible  under  their 
charter-party.  The  master  was  aware  of  the 
fact,  but  when  he  came  to  port  hid  it  from  the 
consignees,  whereby  the  loss  was  aggravated. 
Held  that  the  owners  of  the  ship  were  liable 
for  the  said  aggravation  of  the  loss.  Adam  v. 
MorrUj  1890,  18  R.  153  ;  28  a  L.  R  149. 

63.  {3aiso  — Damage  — Proof— Onus  — 
Weather  Begigter— Admiflsibility  as  Evi- 
dence.— ^"In  ordinary  circumstances  when  a 
shipmaster  has  bound  himself  to  deliver  a 
cargo  received  by  him  in  good  order  in  the 
like  good  order  at  the  port  of  discharge,  the 
onus  is  on  him  to  prove  that  any  damage  to 
it  did  not  arise  from  his  fault  in  the  first 
instance ;  but  if  it  appears  from  the  logbook 
and  from  the  evidence  otherwise,  including 
the  testimony  of  the  master  and  crew,  that 
the  ship  encountered  weather  so  severe  as  to 
result  in  straining  of  the  vessel  and  the  open- 
ing of  her  seams  so  as  to  account  for  the 
damage  to  the  cargo,  the  onus  on  him  to  prove 
that  the  dunnage  was  sufficient  is  discharged 
and  it  is  hud  on  the  owner  of  the  cargo  to 
prove  that  the  dunnage  was  insufficient.'* 
Observatums  as  to  the  admissibility  of  weather 
registers  as  evidence.  Williams  v.  Dolibie, 
€t  contra,  1884,  11  R.  982 ;  21  S.  L.  R.  667. 

61  Cargo  —  Deliyery  —  Risk  —  Bill  of 
Lading— Ciutom  of  Port — In  terms  of  a 
bill  of  lading  a  ship  was  bound  to  deliver  a 
cargo  of  jute  ^'in  good  order  and  condition 
from  the  ship's  tackles  when  the  ship's  re- 
sponsibility shall  cease,  .  .  .  the  goods  to  be 
taken  delivery  of  from  the  steamer  immedi- 
ately she  is  ready  to  unload."  When  the 
ship  came  to  port  the  harbour  was  crowded, 
and  the  harbour-master  directed  ^er  to  un- 
load at  a  cattle  jetty  where  there  were  no 
sheds.  At  the  time  of  unloading,  the  ground 
where  the  jute  was  hud  was  dry  and  frost- 
bound.  But  the  consignees  were  unable  to 
obtain  transport  at  once,  the  goods  lay  over- 
night, a  thaw  softened  the  earth,  and  the  jute 
was  damaged.  In  defence  to  an  action  for 
freight  the  consignees  maintained  that  the 
goods  had  been  damaged  before  delivery,  and 
tried  to  prove  a  custom  of  the  port  that 
delivery  was  not  complete  till  the  ship's  clerk 


had  pointed  out  to  the  consignee  the  parti- 
cular bales  which  fell  within  the  bills  he  held. 
Held  that  this  alleged  custom,  if  proved, 
would  not  overcome  the  contractual  force  of 
the  bill  of  lading,  and  that  delivery  was  com- 
plete when  the  bales  passed  over  the  ship's 
side.  Knight  S.S.  Coy.  v.  Fltniing,  Douglas 
cf?  Coy.,  1898,  25  R.  1070 ;  35  S.  L.  R  834 ; 
6  S.  L.  T.  95. 

65.  Cargo  — Delivery— Bisk— Custom  of 
Port. — The  consignee  of  goods  in  defence  to 
an  action  for  freight  stated  a  counterclaim 
on  account  of  some  of  the  goods  having  been 
damaged  while  lying  on  the  quay.  He  led 
evidence  to  prove  that  by  the  custom  of  port 
delivery  did  not  take  place  till  the  goods 
were  checked  and  put  on  consignee's  carts. 
HM  that  the  consignee  had  failed  to  prove  a 
custom  of  port  diflferent  from  the  ordinary 
rule  as  to  delivery.  British  Shipovmert^  Coy. 
Ltd.  V.  Grimond,  1876,  3  R.  968 ;  13  S.  L.  R. 
623. 

66.  Cargo— Delivery— Short  Delivery- 
Evidence— Onus. — A  bill  of  lading  is  primd 
facie  evidence  of  the  amount  of  cargo  shipped, 
and  in  the  event  of  short  delivery  the  onus 
of  proving  that  all  the  cargo  actually  received 
has  been  delivered  lies  on  the  person  granting 
the  bill  of  lading.  SmitJi  cD  Co^y.  v.  Bedouin 
Steam  Navigation  Coy.  Ltd.,  1895  (H.  L.),  23 
R.  1 ;  33  S.  L.  R.  96 ;  3  S.  L.  T.  184. 

67.  Cargo— Delivery— Short  Delivery- 
Loss  of  Cargo— Leakage— Bill  of  Lading- 
Bills  of  Lading  Act,  1865,  sec.  1.— The  pur- 
chaser of  a  cargo  of  oil — fifteen  tons  of  which 
liad  been  lost  by  leakage  owing  to  insuffi- 
cient casks — sued  the  shipowners  for  the  loss, 
as  they  had  not  delivered  the  cargo  conform  to 
the  bill  of  lading.  The  bill  of  lading  bore  that 
the  casks  had  been  shipped  in  good  order ;  and 
the  master  had  written  thereon  "  not  respon- 
sible for  weight,  quality,  breakage,  or  leakage." 
Held  (1)  that  the  purchaser  as  onerous  holder 
of  the  bill  of  lading  could  have  no  higher  right 
than  the  shipper,  whose  provision  of  insuffi- 
cient casks  had  caused  the  loss ;  and  (2)  that 
the  shipowners  were  not  responsible  for  the 
leakage,  as  it  was  not  proved  to  have  been 
due  to  their  fault.  Craig  6;  Rose  v.  Delargy, 
d:c.,  1879,  6  R.  1269;  16  S.  L.  R.  750. 

68.  Cargo  — Delivery— Short  Delivery— 
Retention  of  Freight. — The  holders  of  a  bill 
of  lading  sold  the  cargo  to  purchasers,  who 
agreed  to  pay  for  the  amount  delivered,  and 
indorsed  the  bill.     The  cargo  delivered  was 
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less  than  the  amount  of  which  the  bill  acknow- 
ledged receipt.  The  master  proved  delivery 
of  all  he  took  aboard.  Held  that  the  pur- 
chasers were  not  entitled  to  retain  freight 
against  the  shortage,  they  being  indorsees 
only  to  the  extent  to  which  cargo  was  de- 
livered. ^* Immanuel^  v,  Den/tolm  db  Coy., 
1887,  15  R.  152 ;  25  S.  L.  R  112. 

69.  Caigo—Diflchaige— Custom  of  Port— 
WalTor— Subseqnent  Damage. — By  charter- 
party  a  ship  was  bound  to  deliver  a  cargo  of 
wood  on  quay  in  accordance  with  the  custom 
of  the  port  of  Glasgow.  The  Glasgow  har- 
bour-master ordered  the  cargo  to  be  dis- 
charged in  a  dock  where  it  was  necessary  to 
discharge  into  the  water.  To  this  the  char- 
terers acquiesced.  Held  that  they  were  not 
thereafter  entitled  to  claim  damages  for 
injury  done  to  the  cargo  by  water ;  the  ship 
having  no  duty  to  the  cargo  after  it  was 
delivered  over  the  ship's  side.  Thorsen  v. 
M'Dowall  <t'  Neilson,  1892,  19  R.  743;  29 
S.  L.  R.  573. 

70.  Cargo— Diflcharge— Port  of  Discharge 
—Docks  Full— Ship  moored  off  Entrance.— 
A  vessel  laden  with  scrap-iron  bound  under 
her  charter-party  to  proceed  to  G.,  "or  so 
near  thereunto  as  she  may  safely  get,''  arrived 
at  the  mouth  of  the  river  on  which  G.  stands, 
and  being  unable  to  get  a  berth  as  the  docks 
were  full,  moored  in  the  river  off  the  entrance 
to  one  of  the  docks.  It  was  proved  that 
similar  cargoes  were  often  discharged  at  G.  by 
means  of  lighters  from  ships  so  moored.  Held 
that  the  ship  had  arrived  at  her  port  of 
discharge.  Brenmer  and  Another  v.  Burrell  ct- 
So7if  1877,  4  R.  934.  Cf.  La  Cour  v.  Donaldson 
d'  Son,  1874,  1  R.  912  ;  11  S.  L.  R.  524. 

71.  Cargo— Loading— Harbour  Bye-Laws 
—Power  of  Harbour  Commissioners  to  alter 
Practice- Steamer  —  Preference. — Commis- 
sioners of  a  harbour  held  entitled  to  alter  a 
practice — not  fixed  in  the  bye-laws — of  allow- 
ing steamships  a  preference  on  sailing  ships  in 
loading  coals,  and  that  without  notice.  Alomi 
V.  Caledmian  Rly.  Cot/.,  1876,  3  R.  806;  13 
S.  L.  R.  517. 

72.  Cargo— Loading— "As  customary  at 
Sydney  "  — Crder  of  Vessels— Steamer- 
Preference. — Opinions  that  a  reference  in  a 
0.  P.  to  the  custom  of  loading  at  Sydney  re- 
ferred to  the  means  of  loading,  and  did  not 
include  a  custom  to  give  steamers  a  preference 
over  sailing  ships.  Gardiner  v.  Macfarlanej 
M'rn7tdell  ct-  Coy.,  1893,  20  R.  414  ;  30  S.  L.  R. 
541. 


73.  Cargo— Loading— Time— Beaaonable 
Time— Obligation  to  Provide  Cargo — Cus- 
tom of  Port. — ^Where  no  time  is  fixed  by  a 
charter-party  for  the  loading  of  a  vessel,  she 
must  be  loaded  within  a  reasonable  time, 
keeping  in  view  all  the  circumstances  of  the 
case,  including  the  custom  of  the  port,  and 
the  port  relation  with  the  source  of  supply 
of  the  cargo.  If  the  charterer  has  done  all 
he  can  to  have  the  cargo  ready  he  is  not  liable 
for  delay.  Ardan  S.S.  Coy.  v.  JVeir  d:  Coy.^ 
1904,  6  F.  294;  41  S.  L.  R  230;  11  S.  L.  T. 
630. 

74.  Sea— Oargo— Loss  of— Loss  through 
Fault  of  Ship's  Oear.— Ship  held  liable  for 
cargo  lost  through  defective  ship's  tackle  used 
for  discharging.  Avon  S.S.  Coy.  v.  Least  rC- 
Coy.,  1890,  18  R  280  ;  28  S.  L.  R.  226. 

'  75.  Sea— Cargo— Perishable  — Liability 
for  Sums  Expended. — A  ship  laden  with 
perishable  cargo  was  detained  by  weather. 
The  shipmaster,  who  had  in  vain  apphed  to 
the  cargo-owner  for  instructions,  subjected 
the  cargo  to  certain  operations,  continued  the 
voyage,  and  delivered  the  cargo.  Held  that 
the  cargo-owner  was  liable  to  pay  the  ex- 
penses so  incurred.  Garriock  v.  Walker,  1873, 
1  R.  100;  11  S.  L.  R.  16. 

76.  Sea— Charter-Party— Bill  of  Lading- 
Discrepancy — Proof. — Where  a  bill  of  lading 
contained  clauses  materially  different  from 
those  in  an  antecedent  charter-party,  held 
that  it  was  competent  to  prove  by  parole  that 
the  discrepancy  was  agreed  to  by  the  parties. 
Davidson  v.  Bisset  d;  Son,  1878,  5  R  706;  15 
S.  L.  R  397. 

77.  Sea— Charter-Party— 1878  Black  Sea 
Charter-Party  — Liability  of  Consignee  for 
Expense  of  Measuring  and  Weighing  Cargo 
at  Port  of  Delivery— Custom  of  Trade.— A 

cargo  of  grain  was  shipped  from  Sevastopol 
to  Aberdeen  under  a  charter-party  known  as 
the  1878  Black  Sea  Charter-Party,  which  pro- 
vided for  t^e  payment  of  freight  according  to 
cubic  measurement.  The  cargo  was  consigned 
by  weight  and  not  by  measurement,  the  bill 
of  lading  setting  forth  the  weight  in  Russian 
*^  poods.''  The  shipowners  having  weighed 
the  cargo,  and  also  measured  samples  thereof, 
in  order  to  ascertain  the  whole  measurement, 
sued  the  consignees  for  the  expense  of  the 
operation,  alleging  a  general  custom  of  the 
British  shipping  trade  in  the  carrying  of  grain 
cargoes  that  these  expenses  fell  to  be  borne 
by  the  consignee.     The  defenders  alleged  a 
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oontrary  custom  in  the  port  of  Aberdeen 
known  to  the  pursuers.  Held  that  the  de- 
fenders were  liable,  it  being  established  that 
by  the  universal  custom  of  the  shipping 
trade  such  expenses  fell  to  be  borne  by  the 
consignee.  JFatUf,  Ward  d*  Coy.  v.  Grant  <£•  Oy., 
1889  (O.  H.),  26  S.  L.  R.  660. 

78.  Sea— Charter-party— Breach— Dead 
Freight. — A  ship  was  chartered  for  a  voyage 
abroad  and  home,  the  home  cargo  to  be  loaded 
at  a  port  named  abroad.  A  sub-charter  was 
arranged  at  the  outward  port,  in  which  a 
place  was  named  where  a  full  cargo  could  not 
be  loaded  owing  to  the  ship's  draught  of 
water  and  inability  to  cross  the  bar.  The 
charterers  agent,  while  requiring  that  the 
ship  should  proceed  to  that  port,  maintained 
that  there  could  be  no  claim  for  dead  freight. 
Thereupon  the  master  of  the  ship  got  other 
employment  for  her.  Held  that  the  owners 
had  a  good  action  for  damages  for  breach  of 
contract  against  the  charterers,  and  damages 
assessed  accordingly.  OharperUier  <h  Bedex  v. 
Vunn  d:  Soru,  1878,  15  S.  L.  R  726. 

7d.  Charter-Party— Cesser  Clause— Ship- 
ment of  Cargo. — Where  a  charter-party  pro- 
vides that  charterer's  liability  is  to  cease  as 
soon  as  the  cargo  is  shipped,  that  has  the 
effect  of  discharging  the  charterer  of  aU 
liability  both  before  and  after  the  time  of 
shipping  the  cargo.  The  owners  must  then 
look  for  payment  to  the  cargo.  Salvesen  di 
C<xy.  V.  Guy  d-  Coy.,  1886,  13  R.  85  ;  23 
S.  L.  R  59. 

80.  Charter -Party- Cesser  Clause— De- 
murrage— Detention.  —  Held  that  a  cesser 
clause  in  a  charter-party  under  which  the 
shipowners  agreed  to  look  to  their  lien  on  cargo 
for  freight  and  demurrage,  did  not  exclude 
a  claim  under  the  charter-party  for  undue 
detention.  Gardiner  v.  Macfarlane,  APCrinddl 
d'  Coy.,  1889,  16  R.  658 ;  26  S.  L.  R.  492. 

81.  Charter-Party— Cesser  Clause— Effect 
of— Bill  of  laudmg.'-Held  that  under  the 
cesser  clause  in  a  charter-party  the  liability 
of  the  charterer  ceased  when  bills  of  lading  had 
been  granted  for  an  amount  sufficient  to  cover 
the  freight.  Beynon,  dx.  v.  Kenneth,  1881,  8  R 
594,  18  a  L.  r'394. 

82.  Charter-Party  — Construction  — Bill 
of  Lading  —  Authority  of  Captain — Lay- 
Days.  —  On  a  construction  of  a  charter- 
party  helil  that  a  captain  had  authority  to  fill 
into  a  bill  of  lading  a  notice  of  the  number  of 


days  allowed  for  discharging  the  cargo.    A  llan 
V.  Johnttom,  1892,  19  R  364  ;  29  S.  L.  R  311. 

83.  Charter  -  Party  —  Construction  — 
"  Clean  Bill  of  Lading." — Observations  as  to 
the  meaning  of : — (1)  the  clause  in  a  charter- 
party,  ^*  the  captain  to  sign  bills  of  lading  as 
presented  at  any  rate  of  freight  without  pre- 
judice to  the  charter-party;"  and  (2)  the 
term  "clean  bill  of  lading."  Arrosipe  v.  Barr, 
1881,  8  R  602;  18  S.  L.  R  411. 

84.  Charter-Party — Construction — Guar- 
antee of  Dead  Weight— Cargo.— Owners 
chartered  a  vessel  for  a  lump  freight  for  a 
fixed  voyage,  and  guaranteed  her  to  carry 
2000  tons.  The  cargo  tendered  was  of  such 
a  nature  that,  if  it  were  properly  stowed, 
2000  tons  could  not  be  carried.  Held  that 
there  was  no  breach  of  guarantee.  Mackill 
d'  Coy.  y.  Wright  Bros,  d-  Coy.,  1888,  16  R 
(H.  L.)  1  ;  26  S.  L.  R  782. 

85.  Charter-Party — Deviation  by  Owners 
—Port  of  Loading  —  Whether  Deviation 
constituted  Breach  of  Contract— Bight  of 
Charterer  to  Rescind  or  to  Load  and  Claim 
Damages. — A  ship  lying  in  the  Tyne  was 
chartered  to  bring  home  a  cargo  from  Bona 
in  Algeria.  It  was  contracted  in  the  charter- 
party  that  the  vessel  was  to  sail  from  the 
Tyne  on  15th  December  1902,  and  was  to 
proceed  with  all  convenient  speed  to  Majorca, 
and  then  load  an  outward  cargo.  After  the 
ship  had  been  a  few  days  out  the  owners 
intimated  to  the  charterers  that  a  mistake 
had  been  made  by  the  brokers  as  to  the  port 
of  loading  of  the  outward  cargo,  and  that 
the  vessel  would  have  to  proceed  to  Monaco 
instead  of  Majorca.  The  charterers  protested 
against  this  delay,  but  the  deviation  took 
place.  The  charter-party  expressly  provided 
that,  if  the  ship  did  not  arrive  at  Bona  before 
15th  January  1903,  the  charterers  could  cancel 
the  charter,  but  she  arrived  before  that  date. 
The  charterers  refused  to  load,  and  rescinded 
the  contract.  Held  that  they  were  not  en- 
titled to  do  so,  and  that  they  were  liable  in 
damages.  Allison  d  Coy,  v.  Ja^ohsen  d  Coy., 
1903  (O.  H.),  U  S.  L.  T.  573. 

86.  Charter  -  Party  —  Variation  —  Con- 
signer as  Agent  for  Consignee  —  Power 
to  Agent  to  vary  Charter. —  It  was  a 
stipulation  of  a  charter-party  between  the 
owner  and  consignee  that  the  ship  should 
load  cargo  in  a  specified  order.  The  owner, 
with  the  consent  of  the  shipper,  loaded  in 
a  different  order.     Damage  resulted.    Held 
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that  the  shipper  had  no  authority  as  agent 
of  the  consignee  to  alter  the  terms  of  the 
charter-party.  Lindsa//  <t  Son  v.  Seholefield^ 
1897,  24  R  630 ;  33  S.  L.  R.  404;  4  S.  L.  T. 
291. 

87.  Contract — Oonstmctioii — Imported 
Conditions. — Question  :  Whether  a  circular 
which  applied  to  the  sailing  of  a  particular 
vessel  on  a  particular  day  from  A.  to  B.,  and 
imported  conditions  in  the  contract  of  carriage 
of  goods  by  that  vessel  and  voyage  by  refer- 
ence to  a  sailing  bill,  was  sufficient  to  import 
these  conditions  into  a  contract  for  the  car- 
riage of  goods  for  the  return  voyage  from  B. 
to  A.  Lightbody's  Trustee  v.  /.  db  P.  Hutchison, 
1886,  14  R.  4;  24  S.  L.  R  7. 

88.  Contract  —  Special  Contract  — 
•"Owner's"  Bisk.  —  Held  that  special  con- 
ditions were  imported  into  a  contract  of 
carriage  by  their  publication  in  bills  which 
were  within  the  knowledge  of  the  shippers. 
JVood  <fc  Coy,  V.  Bums,  1893,  20  R  602 ;  30 
8.  L.  R  561. 

89.  Delay— Detention  of  Vessel— "Acci- 
dents of  the  Seas  "—"  Unforeseen  Circum- 
stances."— In  an  action  of  damages  by  the 
charterers  against  the  owners  of  a  vessel  for 
loss  caused  by  the  late  arrival  of  the  cargo, 
held  that  the  detention  was  due  to  "acci- 
dents of  the  seas"  and  "unforeseen  circum- 
stances," and  defenders  assoilzied,  Donaldson 
Bros,  it'  Coy.  v.  Little  db  Coy.,  et  e  contra.  Little 
cf?  Coy.  V.  Hay  d:  Sons,  1882,  10  R  413;  20 
S.  L.  R  275. 

90.  Demorrage  —  Arrival  at  Place  of 
Discharge— Discharge  of  Cargo  on  Bafts 
— Custom  of  Port. — A  steamship,  chartered 
to  proceed  to  a  port,  consisting  of  a  roadstead 
and  a  quay  in  a  tidal  river,  and  there  discharge 
as  fast  as  possible,  was  moored  at  sixty  yards 
from  the  quay  where  every  berth  was  occu- 
pied. It  being  customary  at  the  port  to 
discharge  on  rafts,  the  consignee  of  the  cargo 
was  called  on  to  take  delivery  in  that  way. 
Held  (1)  that  the  ship  had  reached  her  place 
of  discharge;  and  (2)  that  the  consignee, 
having  refused  to  take  delivery  on  rafts, 
was  liable  in  demurrage  for  delay  so  caused. 
La  Cour,  cbc,  v.  Donaldson  cfc  Son,  1874,  1  R 
912;  11  S.  L.  R524. 

91.  Demurrage— -Berth— No  Berth— Im- 
possibility of  discharging  within  Lay-Days 
—Liability  of  Consignee  and  Shipmaster.— 

Owing  (1)  to  inability  to  get  a  berth  at  the 


quay,  and  (2)  the  impossibility  of  the  crew, 
using  reasonable  diligence,  discharging  the 
cargo  in  time,  several  days  beyond  those 
allowed  in  the  charter-party  were  required 
for  the  discharge  of  a  cargo.  Held  that  the 
delay  occasioned  by  the  first  cause  fell  on  the 
consignee,  and  that  by  the  second  on  the 
shipmaster.  Hansen  v.  Donaldson,  1874,  1  R. 
1066;  lis.  I4.R590. 


a 


92.  Demorrage.  —  Berth  —  Lay-Dasrs  — 
Beady   to  Load  "—Customary  Berth — 

"Chance"  Berth. — In  terms  of  a  charter- 
party  a  vessel  was  to  load  in  sixty  running 
hours  .  .  .  '*  commencing  when  she  is  ready 
to  load  in  customary  berth  and  notice  given." 
Held  that  the  lay-days  commenced  to  run 
from  the  time  when,  but  for  the  fault  of  the 
shippers  in  failing  to  have  cargo  forward,  the 
ship  might  have  obtained  a  berth.  Ohserva- 
turns  on  "  chance  "  berth.  Machan  v.  Mackie, 
KoUi  ct  Coy.,  1900  (O.  H.),  7  S.  L.  T.  405. 

93.  Demorrage — ^Berth  in  Turn— Custom 
of  Port. — On  C.-P.  to  proceed  to  P.  and  load 
a  cargo  of  iron  ore  "after  being  berthed  iu 
turn,''  the  Comer  arrived  and  was  entered 
on  the  turn  list  on  17th  June.  Her  natural 
day  for  berthing  at  an  iron  ore  loading  place 
would  have  been  the  2 1st  June,  but  the 
shippers  sent  her  to  load  a  particular  class 
of  ore  at  a  special  loading  place,  with  the 
result  that  she  did  not  get  a  berth  there  till 
the  27th.  They  maintained  that  this  was 
done  in  accordance  with  the  rules  of  the  port, 
'Hum''  of  berth  depending  on  the  class  of 
ore  to  be  shipped  They  referred  to  the  rules 
of  the  port.  Held  that  demurrage  was  due 
from  2lBt  to  27th  June.  Stephens,  Mav^son  <f* 
Goss  V.  Macleod  db  Coy.,  1891,  19  R  38;  29 
S.  L.  R  30. 

94.  Demurrage  —  Cargo  —  Delay  in  Pro- 
viding.— A  charter-party  of  the  River  Ettrick 
provided  that  lay-days  should  run  from  the 
time  when  the  ship  was  berthed  and  ready  to 
receive  cargo  at  Boness.  She  arrived  in  the 
roads  on  the  19th.  She  got  the  chance  of  a 
berth  on  the  21st,  owing  to  vessels  which 
had  precedence  losing  their  turn;  but,  as 
cargo  (which  was  to  be  supplied  by  the  char- 
terer) was  not  ready,  she  missed  it,  and  did 
not  get  berthed  till  the  27th,  all  days  in 
October.  In  an  action  by  the  owner  for 
demurrage  running  from  the  21  st,  held  that 
there  was  no  obligation  on  the  shipper  to 
have  a  cargo  ready  on  the  chance  of  an  early 
berth,  and  that  demurrage  ran  from  the  27th. 
ObservationB  on  the  expediency  of  inserting  in 
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interlocutors  findiDgs  of  every  relevant  fact. 
LtttU  ▼.  Stevenson  d:  Coy,,  1896  (H.  L.),  23 
R.  12 ;  33  8.  L.  R.  514 ;  3  S.  L.  T.  328. 

96.  DemTurage  —  Oaxgo  —  Failure  to 
Supply— "Hindiances"  beyond  Control 
of  diurterer.  —  Charterers  undertook  to 
supply  a  cargo  of  coal  to  the  Lismort  at 
Sydney.  They  were  freed  from  liability  for 
delay  caused  by  *' . .  other  hindrances  of  what 
nature  soever"  beyond  their  control  They 
made  a  general  contract  with  a  colliery  to 
supply  the  cargo  on  the  arrival  of  the  vessel, 
but  named  no  particular  day  for  the  coal  to 
be  ready,  nor  any  specified  number  of  days 
after  notice  of  arrival.  When  the  Lismore 
arrived  there  was  a  strike  in  neighbouring 
collieries,  and  the  colliery  with  which  the 
charterers  had  contracted  was  selling  its  coal 
to  other  steamers  at  high  prices,  and  refused 
to  deliver  the  cargo  to  the  Lismttre  until 
she  had  been  detained  a  long  time.  Held 
that  the  charterers  were  responsible  for  this 
detention,  having  taken  no  proper  steps  to 
ensure  delivery  of  the  cargo,  and  that  the 
exception  clause  did  not  apply.  Gardiner  v. 
Macfarkine,  M'Crindell  d:  Coy.,  1893,  20  R 
414 ;  30  S.  L.  B.  541.  Cf.  Aidan  S.S.  Coy.  v. 
»  rtV  d'  Coy.,  1904,  6  F.  294;  41  S.  L.  R.  230; 
1 1  8.  L.  T.  eiiO. 

96.  Demurrage— Gargo^Failnre  to  Pro- 
yide — Colliery  Holiday.— ^(m^^,  Krog  db  Coy. 
V.  Bums  cfc  Lindemanfi,  1903,  5  F.  1189;  40 
S.  L.  R.  874  ;  11  S.  L.  T.  267. 

97.  Demurrage  —  Cargo  —  Delay  in  Pro- 
viding —  Berthing  of  Ship. —  A  charter- 
party  provided  that  lay-days  should  run 
from  the  time  the  master  had  got  his  ship 
reported,  berthed  and  ready  to  receive  cargo, 
and  given  notice  of  the  same  in  writing  to 
the  charterers  or  their  agents.  On  22nd 
October  the  ship  arrived  in  Boness  R)ads, 
and  was  reported  to  the  harbour  -  master, 
and  notice  of  her  arrival  sent  to  the 
charterers'  agent.  The  vessel  was  not 
berthed  till  6th  November,  the  delay  arising 
from  the  charterers'  failure  to  have  a  cargo 
ready  and  the  consequent  refusal  of  the 
harbour-master  to  give  her  a  berth.  The 
charterers  maintained  that  the  lay-days  only 
ran  from  the  actual  berthing  of  the  ship 
which  took  place  on  22Dd  November.  Held  that 
the  lay-days  ran  from  22nd  October.  fFake  v. 
Stevenson  d-  Coy.,  1894  (O.  H.),  2  S.  L.  T.  87. 

96.  Demurrage  —  Caigo  —  Mixed  —  Dis- 
charge  —  Custom  of  Port. —Custom  of  a 
port  held    not    proved   by  the    practice    of 


one  firm  during  a  period  of  thirty  years. 
A  ship  loaded  a  cargo  of  ash  and  bones,  and 
mixed  among  them  horns,  hoofs,  and  skins 
to  be  carried  and  discharged  according  to  the 
custom  of  a  port  of  the  United  Kingdom. 
Aberdeen  was  the  port  of  discharge,  whither 
the  goods  were  consigned  to  the  pursuers, 
whose  firm  was  the  only  firm  doing  this  class 
of  business.  They  demanded  that  the  bones 
should  be  delivered  separately  from  the  horns 
and  hoofs.  They  failed  to  prove  a  custom  to 
that  effect.  The  ship  proved  that  the  cargo 
had  been  offered  for  shipment  without 
separation.  Held  that  the  ship  was  entitled 
to  deliver  the  cargo  in  bulk^  and  that  the 
consignees  were  liable  for  demurrage  for  the 
detention  caused  by  separating  the  cargo. 
Clacevich  v.  Hutcheson  d^  Coy.,  1887,  15  R  11 ; 
25  S.  L.  R  11. 

99.  Demurrage  — Computation  — Obliga- 
tion to  take  Delivery  and  supply  Ballast.— 
The  charterers  of  a  vessel  engaged  to  take 
delivery  of  cargo  (which  was  to  be  unloaded 
under  an  agreement  with  the  owners)  ''as 
fast  as  ship  could  put  it  out,"  and  to  supply 
and  put  on  board  ballast.  The  vessel  was 
detained  beyond  the  lay-days  by  delay  on  the 
part  of  the  charterers  to  take  delivery  as  fast 
as  the  ship  could  put  it  out,  and  by  their  not 
supplying  ballast  to  keep  the  ship  in  trim 
during  the  discharging.  Held  that  although 
no  protest  had  been  taken  they  were  liable  to 
the  owners  in  demurrage  for  the  number  of 
days  which  the  ship  was  detained  over  the 
lay-days^  but  that  in  this  question  Sundays, 
holidays,  and  days  when  the  weather  pre- 
vented unloading,  ought  not  to  be  computed. 
J.  db  A.  Priu  V.  Thomson  d;  Gray,  1885,  22 
S.  L,  R  690. 

100.  Demurrage  —  Charter-Party  —  Con- 
struction.— A  charter-party  provided  for  the 
carriage  of  1200  tons  of  barley — ten  days 
being  allowed  as  lay-days,  but  ''charterers 
to  have  the  option  of  loading  any  further 
quantity  at  a  reduced  rate  with  thirteen  days 
for  loading  and  unloading."  The  charterers 
loaded  a  further  quantity,  stated  in  the  bills 
of  lading  to  be  1290  tons,  but  found  on 
delivery  to  be  1204.  They  occupied  twelve 
and  a  half  days  in  loading  and  unloading. 
Held  that,  having  shipped  over  1200  tons, 
they  were  entitled  to  thirteen  lay-days,  and 
that  no  demurrage  had  been  incurred.  Christie 
V.  Cochrane,  Paterson  ct*  Coy.,  1896  (O.  H.),  a 
S.  L.  T.  284. 

101.  Demurrage— Delay  caused  by  Dis- 
pute between   Ship  and  Consignees.— A 
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shipmaster  suspended  the  discharge  of  the 
vessel's  cargo  for  two  days  while  he  disputed 
with  the  consignees  of  the  cargo  whether 
they  should  find  security  for  freight.  The 
charter-party  provided  for  the  pa3rment  of 
freight,  ^' after  unloading  and  a  right  delivery 
of  the  cargo,"  but  at  the  same  time  reserved 
the  owners'  lien  ^'  for  all  freight."  Held  that  the 
master  should  have  discharged  the  cargo,  safe- 
guarding his  lien,  and  that  he  being  responsible 
for  the  delay  was  not  entitled  to  demurrage. 
nwrsen  v.  M'Dmoall  d-  AeiUon,  1892,  19  R 
743 ;  29  S.  L.  R  573. 

102.  Demurrage— Delay  by  Railways — 
Custom  of  Port. — A  charter-party  provided 
that  the  vessel  should  be  discharged  as  quickly 
as  possible.  The  rule  of  the  port  of  discharge 
was  that  the  cargo  should  be  discharged  into 
waggons.  Through  the  failure  of  the  railway 
company  to  supply  waggons  the  vessel  was 
detained.  Held  that  the  charterers  were 
liable  for  demurrage.  Krunse  v.  Drynan  d' 
Coy.,  1891,  18  R  UK) ;  28  S.  L.  R  958. 

103.  Demurrage— Delay  by  Railways— 
Discharging  "as  customary"  at  Terminus 
Quay,  Glasgow  —  Shortage  of  Railway 
Trucks— Responsibility  of  Charterers.— A 
charter-party  provided  that  a  vessel  should 
proceed  with  a  cargo  of  iron  ore  to  the  Ter- 
minus Quay,  Glasgow,  and  be  discharged  as 
fast  as  steamer  could  deliver,  after  berthed, 
*'as  customary."  According  to  the  custom  of 
the  port  of  Glasgow,  iron  ore  must  at  the 
Terminus  Quay  be  discharged  into  the  trucks 
of  the  Caledonian  Railway  Company  from  the 
ship's  side  and  in  no  other  way.  The  vessel  was 
detained  two  days  beyond  the  time  necessary  to 
discharge  her  according  to  the  average  rate  of 
delivery,  owing  to  failure  of  the  railway  com- 
pany to  supply  a  sufficient  number  of  trucks. 
In  an  action  for  demurrage  it  was  proved  that 
the  failure  to  supply  trucks  did  not  arise  from 
the  inability  of  the  railway  company  to  furnish 
them,  but  from  their  refusal  or  delay  to  do  so 
owing  to  questions  which  had  arisen  between 
them  and  the  charterers.  Held  that  in  a 
question  with  the  shipowners  the  charterers 
were  liable  for  the  delay.  Jryllie  v.  Harri- 
aon  d-  Coy,y  1885,  13  R  92 ;  23  S.  L.  R.  62,  dis- 
iinguished,  Holman  d  Sons  v.  Harrison  tO  (^oy., 
1887  (O.  H.),  29  S.  L.  R  47. 

104.  Demurrage— Delay  by  Railways- 
Exception  —  " Detention  by  Railway"  — 

Custom  of  Port. — Under  a  charter-party  a 
ship  was  bound  to  deliver  into  trucks.  The 
charterers  were  exempt  from  liability  for  deten- 


tion caused  by  railways.  The  railway  which 
carried  from  the  pier  having  refused  trucks  be- 
cause the  charterers  were  already  keeping  more 
than  the  company's  regulations  allowed,  the 
ship  was  detained.  Held  that  the  detention 
fell  within  the  exception  in  the  charter-party. 
Letrichevx  d  David  v.  Dunlop  d  Coy.,  1891,  19 
R.  2()9 ;  29  S.  L.  R  182. 

105.  Demurrage— Delay  by  Railways- 
Custom  of  Port — "Strike." — A  charter-party 
fixed  forty-eight  hours  for  discharge  of  the 
cargo,  at  the  merchants'  expense  according  to 
the  usual  custom  of  the  port.  This  permitted 
of  discharge  on  to  the  quay.  The  mercliants 
were  freed  from  loss  caused  by,  inter  alia,  de- 
tention by  railways.  They  failed  to  discharge 
the  vessel  within  the  running  days  because  of 
a  shortage  of  railway  waggons  caused  by  a 
strike  on  the  railway ;  and  they  did  not  propoae 
to  discharge  her  on  to  the  quay.  Held  that 
the  charterers  were  liable  to  pay  demurrage. 
Granite  City  S.S.  Coy.  Ltd.  v.  Ireland  d  Smi  (the 
Linn  o*  Dee),  1891,  19  R  124  ;  29  S.  L.  R.  115. 

106.  Demurrage— Delay  by  Railways — 
Negligence  of  Charterer— Waggons— Fail- 
ure to  Supply. — A  charter-party  contained  a 
clause  with  reference  to  the  vessel's  discharge 
— "  Charterers  not  to  be  responsible  for  deten- 
tion by  railways,  scarcity  of  waggons  ...  or 
other  causes  beyond  his  control."  Held  on  the 
evidence  that  detention  had  been  caused  by 
fault  of  a  railway  company  in  failing  to  supply 
waggons,  and  that  the  charterer  was  not  liable 
for  demurrage.  Mein  v.  OttmanUy  1903,  6  F. 
276;  41  S.  L.  R  144;  11  S.  L.  T.  497. 

107.  Demurrage— Delay  by  Railways- 
Custom  of  Port. — Held  that  the  consignees 
of  cargo  "to  be  discharged  as  fast  as  the 
steamer  can  deliver  as  customary,"  were  not 
liable  for  delay  caused  by  the  shortage  of 
railway  trucks  necessary  for  customary  dis- 
charge. /.  d  A.  iryllie  v.  Harriison  d  Coy.^ 
1885,  13  R.  92  ;  23  S.  L.  R  62. 

108.  Demurrage— Detention  at  Port  of 
Loading— Expedition  at  Port  of  Discfaaise. 

— A  charter-party  provided  for  the  loading  and 
discharge  of  cargo  "  as  fast  as  the  vessel  can 
receive  and  deliver  during  usual  working 
hours,''  and  for  demurrage  on  delay  beyond 
such  lay-days.  The  ship  was  detained  one 
and  a  half  days  in  loading,  and,  by  working 
overtime,  discharged  in  one  day  less  than  the 
ordinary  time.  Held  that  the  charterers  were 
not  entitled  to  deduct  the  day  saved  in  dis- 
charging from  the    day  and  a  half  during 
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which  the  Teasel  was  detained,  hut  were  liahle 
for  demurrage  for  one  and  a  half  days.  Avon 
S,S.  Cay.  ▼.  Leask  d:  Coy.,  1890,  18  R.  280 ;  28 
S,  L.  R.  226. 

A  vessel  was  chartered,  "  then  on  her  way  to 
Grangemouth/'  to  load  at  Grangemouth  a 
cargo  of  coal  in  so  many  days — demurrage  so 
much.  After  unloading  at  Grangemouth  it 
waa  necessary  for  her  to  go  to  Alloa  for 
repairs.  When  repaired  she  returned  to 
Grangemouth,  hut,  cargo  not  heing  ready, 
was  detained.  Held  that  the  deviation  to 
allow  of  repairs  did  not  found  a  defence  to  a 
claim  for  demurrage.  Breda  and  Others  v. 
Ellinffm  d:  Coy.,  1901  (O.H.),  8  S.  L.  T.  362. 

110.  Demurrage  —  Ezemptioii— Strikes— 
"  Any  cause  beyond  Charterer's  ControL"— 
A  vessel  chartered  to  carry  coal,  lost  her 
chance  of  a  loading  berth  because,  as  a  result 
of  a  quarrel  between  the  colliery  and  the 
charterers,  no  coal  was  forward  for  her.  When 
she  got  a  berth  and  had  shipped  part  of  her 
cargo  further  delay  was  caused  by  a  strike  at 
the  colliery.  The  charter-party  contained  a 
demurrage  clause  and  an  exemption  in  favour 
of  the  charterers  in  respect  of  strikes  and  **  any 
cause  beyond  their  control  delaying  the  pro- 
viding of  cargo.**  Hrld  (1)  thafc  demurrage 
wu  due  for  the  period  of  detention  between 
the  opportunity  first  arising  of  a  berth  and  the 
time  when  the  vessel  began  to  load  ;  (2)  that 
the  charterers  were  entitled  to  the  benefit 
of  the  strike  clause.  Lilly  ct-  Coy.  v.  Stevenson 
d-  Coy.,  ia95,  22  R  278  ;  32  &  L.  R.  212 ;  2 
a  L.  T.  434. 

HI.  Demurrage  —  Exception  of  Delay 
caused  by  Accidents  to  ''Works  or 
Machinery  "—Whether  applicable  to  Steam 
Lift  in  Consignee's  Premises.— By  a  clause 
of  exceptions  in  a  charter-party  for  a  cargo  of 
iron  ore,  it  was  provided  that  any  time  .  .  . 
of  accidents  to  the  mines,  works,  or  machinery 
...  or  time  when  by  any  cause  of  what  kind  or 
nature  soever  beyond  their  personal  control, 
the  charterers  or  their  agents  might  be  pre- 
vented or  delayed  in  supplying,  loading,  or  dis- 
charging, or  the  conveyance  of  the  cargo  from 
the  mines  to  the  vessel  might  be  prevented  or 
delayed,  should  not  be  computed  as  part  of  the 
running  days  allowed  for  loading  and  unload- 
ing. Held  that  a  detention  caused  by  the 
temporary  disrepair  of  a  gantry  or  lift  in  the 
consignee's  prenuses  which  was  not  immedi- 
ately concerned  with  the  operation  of  dis- 
charging from  the  ship  was  not  covered  by 


this  exception  clause  and  that  the  charterers 
were  liable  in  demurrage.  T/te  Aktieselskabet 
"  Primate  "  v.  Macleod  *£•  Coy.,  1903  (O.  H.),  11 
S.  L.  T.  440. 

112.  Demurrage— Partial  Discbarge  of 
Cargo— Completion  of  Voyage.— Where  a 
chartered  ship  was  ordered  to  Glasgow,  '*  or 

I  as  near  thereunto  as  she  might  safely  get, 
always  afloat,"  but  had  to  discharge  part  of 
her  cargo  at  Greenock  to  enable  her  to  pro- 
I  ceed  thither,  held  that  the  shipowners  were 
,  entitled  to  demurrage  for  the  delay  caused 
by  the  partial  discharge.  Dickinson  v.  Martini 
d:  Coy.,  1874, 1  R.  1185. 

113.  Demurrage  —  Quarantine.  —  Ship- 
owners are  not  entitled  to  charge  the  loss 
arising  from  the  ship's  unexpected  detention 
in  quarantine  at  the  port  of  loading  against 
the  charterers ;  but  are  not  liable  to  the 
charterers  for  failure  occasioned  by  such 
detention  to  implement  the  terms  of  the 
charter-party,  such  failure  being  due  to  vis 
major.  White,  d-c.  v.  steamship  "  Winchetier  " 
Coy.,  1886,  13  R  524 ;  23  S.  L.  R.  342. 

114.  Freight— Actual  and  Constructive 
Loss — Liability. — A.  shipped  on  board  B.*s 
vessel  880  bundles  of  wire,  to  be  carried  to 
Brisbane  and  delivered  there.  The  vessel 
while  in  the  English  Channel  was  seriously 
damaged  by  collision  with  an  unknown  ship. 
She  put  into  Falmouth  for  repair,  and  after 
being  repaired  continued  her  voyage  to  Bris- 
bane. When  the  cargo  was  examined  at  Fal- 
mouth it  was  found  that  the  wire  was  so 
damaged  by  sea-water  that  two-thirds  of  it 
was  in  such  a  state  that  no  treatment  could 
restore  it.  The  remaining  third  could,  by 
being  treated  at  great  expense,  be  restored 
to  wire  fitted  only  for  making  small  articles 
such  as  sieves,  and  not  for  fence-wire,  for 
which  purpose  the  whole  had  been  originally 
intended.  A.  obtained  delivery  of  the  wire 
from  the  captain  of  the  vessel  at  Falmouth, 
under  reservation  of  B.'s  claim  for  freight  for 
the  whole  voyage.  Held  that  there  was  an 
actual,  or  at  all  events  a  constructive  loss  of 
the  whole  wire,  and  that  there  was  accordingly 
no  claim  for  freight.     Dickson  v.  Buchanan, 

'  1876  (O.  H.),  13  S.  L.  R  401. 

115.  Freight— Charter-Party— Title  to 
Sue. — Held  that  the  owner  of  a  ship,  chartered 
to  carry  coals  to  Jamaica  and  return  with 
sugar,  &c.,  had  no  direct  action  for  freight 
against  the  shippers  to  whom,  at  the  char- 
terer's request,  and  in  terms  of  the  charter- 


287 


CARRIAGE 


288 


party,  bills  of  lading  had  been  granted  by 
the  shipmaster.  Mitchell^  <kc,  v.  Bumy  dbCj 
1874,  1  R.  900;  11  S.  L.  R.  518. 

116.  Freight— Contract— Breach  — New 
Contract  at  increased  Freight— Dama^^ 
— Onus  of  Proof. — A  shipowner  who  had 
agreed  to  carry  goods  at  a  stipulated  freight 
failed  to  implement  the  contract.  The  ship- 
per then  sent  the  goods  by  another  route 
at  a  greatly  increased  cost  and  sued  the  ship- 
owner for  the  difference  in  freight.  Held  that 
the  onus  lay  on  the  shipowner  to  prove  that 
the  course  adopted  by  the  shipper  was  more 
expensive  than  necessary.  Connal,  Cotton  d; 
Coy,  V.  FisKer,  Renvnck  d:  Cay.,  1882, 10  R  824 ; 
19  S.  L.  R.  698. 

117.  Freight— Demise  of  Vessel— Deck 
Caigo. — The  Castro  was  under  charter  to 
carry  a  full  cargo — say  1500  tons.  She 
shipped  the  full  cargo  and  carried  it,  but 
on  her  voyage  home,  at  a  coaling  port,  the 
master  took  on  board  a  deck  cargo  of  fruit. 
Held  that  there  being  no  demise  of  the  vessel, 
the  charterer  had  no  claim  for  the  freight  for 
the  deck  cargo.  Wills  <t  Coy,  v.  Burrell  d:  Son, 
1884,  21  R.  527 ;  31  S.  L.  R.  417. 

118.  Freight— Loading  Charges.— The  pre- 
sumption is  that  the  ship  pays  charges  of 
loading.  GUngamock  Iron  and  Steel  Coy.  v. 
Cooper  <!•  Coy.,  1895,  22  R.  672 ;  32  S.  L.  R. 
546 ;  3  S.  L.  T.  36. 

119.  Freight— Master's  Qiatiiity— Dam- 
age to  Cargo. — ''  Freight ''  held  to  include  a 
master's  gratuity  stipulated  for  in  a  charter- 
party  of  the  vessel.  Held  that  the  consignee 
must  pay  the  gratuity  although  part  of  the 
cargo  was  damaged.  Hovntt  v.  Sword  d:  Coy,, 
1877,  5  R.  321  ;  15  S.  L.  R.  223. 

120.  Freight  — Shipper's  Charges  "for 
Collection"— Bill  of  Lading— Delivery  of 
Cargo  —  Indemnity  Agreement.  —  Noted 
upon  the  margin  of  a  bill  of  lading  was  a 
clause  — "  Charges  for  collection  at  Leith, 
£141."  This  sum  exceeded  freight  by  a  sum 
of  £34,  which  had  been  spent  by  the  shippers 
in  bringing  the  goods  alongside  at  the  port  of 
shipment.  They  had  arranged  that  the  ship- 
owners should  collect  it  for  them.  When  the 
vessel  arrived  the  bill  of  lading  had  not  come 
forward,  but  the  master  gave  delivery  on 
receiving  from  the  consignees  an  indemnity 
from  responsibility  for  so  doing.  After 
the  bill  of  lading  was  seen  the  consignees 
refused  to  pay  the  £34,  on  the  ground  that 


as  between  them  and  the  shippers  they  were 
not  liable.  Held  that  as  between  the  ship- 
owner and  the  consignees  the  rights  of  parties 
must  be  determined  by  the  bill  of  lading ;  and 
that,  as  the  condition  of  delivery  under  the 
bill  of  lading  was  payment  of  the  full  £141, 
the  shipowner  was  entitled  to  payment  of  the 
disputed  £34.  Mossgiel  S.S.  Coy.  v.  Delia  Casa 
Granite  Quarries,  1899,  1  F.  385 ;  36  S.  L.  R. 
286. 

121.  Freight  — Vessel  Incaiiacitated  — 
Charter-Party  —  Construction.  —  A  time 
charter-party  stipulated  that  ''in  the  event 
of  loss  of  time  from  .  .  .  breakdown  of 
machinery  .  .  .  the  hire  shall  cease  until  the 
ship  be  again  in  an  efficient  state  ..."  The 
engines  of  the  vessel  broke  down.  The  loss 
was  supplied  by  a  tug  which  brought  the  ship 
to  her  destination,  where  she  discharged  with 
her  own  winches.  Held  that  freight  was  not 
due  for  the  time  during  which  the  vessel  was 
in  tow ;  but  due  for  the  time  she  was  engaged 
in  discharging  cargo.  Hogarth  v.  Miller,  Brother 
<fc  Coy.,  1890  (H.  L,),  18  R.  10;  28  S.  L,  R. 
583. 

122.  Lay-Days- Commencement.  — Lay- 
days held  to  commence  in  terms  of  notice 
given  by  the  owners  that  the  ship  would  be 
ready  at  a  particular  hour  on  a  specified  day. 
Allan  V.  Johnstone,  1892, 19  R.  364 ;  29  S.  L.  R. 
311. 

123.  Commencement  of— Berth— Loading 
Berth — ^Lay-Days. — A  charter-party  provided 
that  the  vessel  should  proceed  to  a  loading 
berth  in  Leith  docks,  and  there  load  in  ten 
working  days.  Owing  to  the  charterers  hav- 
ing entered  her  for  a  crane  berth,  seventeen 
days  passed  after  the  master  had  intimated 
to  the  charterers  that  the  ship  was  then 
Ijdng  at  a  loading  berth  ready  for  her  cargo. 
Held  that,  though  the  charterers  had  a  choice 
of  loading  berths,  the  lay-days  began  to  run 
from  the  date  when  the  loading  might  have 
commenced.  DalV  Orso  v.  Mason  d:  Coy.,  1876, 
3R.  419;  13  a  L.  R.  270. 

124.  Lay -Days— Deduction  of  Time— 
Defects  in  Ship's  Machinery. — Time  occu- 
pied in  repairing  ship's  machinery  necessary 
for  unloading  falls  to  be  added  to  the  lay- 
days. Allan  V.  Johnstone,  1892,  19  R.  364; 
29S.  L.  R.  311. 

125.  Lay  -  Days —"  Working  ••  Days— 
Custom  of  Port. — Days  when  weather  con- 
ditions rendered  unloading  impossible,  hM 
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nevertheless  ''  working  days  **  in  the  sense  of 
a  charter-party.  But  not  a  national  festival. 
Holman  d-  Sons  v.  Peruvian  Nitrate  Coy.,  1878, 
6  R  657 ;  15  S.  L.  R  349. 

126.  Lay -Days— "Working  Day"  — 
Charter-party — Constniction. — A  charter- 
party  stipulated  that  the  vessel  should  he 
loaded  in  "nine  working  days"  .  .  .  "the 
steamer  to  work  day  and  night  if  required 
to  do  so."  Held  that  "  working  day "  meant 
the  twelve  hours  of  day,  and  did  not  include 
night,  yfein  v.  Ottmann,  1903,  6  F.  276 ;  41 
S.  L.  R.  144;  11  S.  L.  T.  497- 

127.  Lien  — Oharter- Party — Lien  for 
Freight  and  Demorrage— Partial  Cargo— 
Damagee  for  nndne  Detention.— A  charter- 
party  provided  that  the  owner  of  the  ship 
should  have  "an  absolute  lien  on  the  cargo 
laden  on  board  for  all  freight,  dead  freight, 
and  demurrage."  A  partial  cargo  of  guano 
was  loaded  and  the  bills  of  lading  in  favour 
of  the  consignees  imported  the  conditions  of 
the  charter-party.  The  remaining  space  in 
the  vessel  was  occupied  by  goods  belonging 
to  a  third  party,  the  value  of  which  was 
insufficient  to  pay  their  freight.  Some  delay 
took  place  at  the  port  of  discharge  due  partly 
to  the  fault  of  the  consignees  of  the  guano, 
and  partly  to  the  fault  of  the  owner  of  the 
other  cargo.  Held  (1)  that  the  shipowner 
had  a  lien  over  the  guano  for  the  whole 
freight,  (2)  that  he  had  no  lien  for  damages 
for  detention,  and  (3)  that  the  consignees  of 
the  guano  were  liable  for  the  detention  only 
in  so  far  as  caused  by  their  fault.  Lawb,  d-c. 
V.  Kasdack,  Alsen  c£?  Coy.,  dc,  1882,  9  R  482 ; 
19  S.  L.  R  336. 

128.  Passenger— Ckuigway.—J?(sZ<2  that  it 

was  negligence  in  the  master  of  a  passenger 
steamboat  plying  on  the  Clyde  to  let  go  the 
shore  ropes  before  he  had  the  gangway  un- 
shipped. Monaghan  v.  Buchatum,  1886,  13  R 
860;  23S.  L.R680. 

129.  Passenger's  Luggage— Loss  of— Con- 
tract— Special  Conditions— Liability. —A 
passenger  by  a  steamer  which  was  wrecked 
through  the  fault  of  the  owning  company, 
sued  for  the  value  of  his  luggage  thereby 
lost.  On  his  ticket,  and  in  the  company's 
bills,  were  printed  conditions  disclaiming 
liability  by  the  company  for  loss  of  pas- 
sengers or  luggage  through  their  neglect. 
Held  that  the  company  had  not  performed 
the  essence  of  their  contract,  and  were  there- 
fore liable  for  the  loss.    Doubted,  whether  such 


conditions  could  legally  be  made,  and  whether 
the  passenger's  assent  to  them  had  been  given. 
Stevenso?i  v.  Henderson  and  Others,  1873,  1  R 
215  ;  11  S.  L.  R.  98 ;  1875,  L.  R.,  2  Sc.  App. 
470  ;  2  R  (H.  L.)  71. 

130.  Seaworthiness  — Bill  of  Lading— 
"  Unseaworthy." — The  term  "  unseaworthy  " 
when  used  in  a  bill  of  lading  does  not  mean 
merely  that  the  ship  is  not  fit  to  withstand 
the  perils  of  the  sea,  but  that  it  is  in  a  con- 
dition which  is  unfit  for  the  carriage  of  the 
particular  cargo.  Bruce,  Boyd  d  Coy.  v.  Interest 
sentselskabet  Dampskibet  Tigero  Rederi,  1904 
(0.  H.),  11  S.  L.  T.  766. 

131.  Seaworthiness  —  Charter  -  Party  — 
Breach  —  Unfavonrable  Beports  of  Sur- 
veyors— Onus. — A  vessel  became  unseaworthy 
during  a  voyage  for  which  she  was  chartered, 
and  put  into  port  for  repairs.  These  were 
executed,  but  surveyors  who  were  employed 
by  the  owner  to  examine  her  reported  un- 
favourably, and  advised  that  she  should  be 
further  strengthened.  This  was  not  done, 
and  she  proceeded  to  sea.  In  a  question  be- 
tween the  shippers  of  cargo,  which  was  dam- 
aged, and  the  owners — opinions  (per  curiam) 
that  the  report  by  the  surveyors,  though  not 
conclusive,  operated  to  shift  the  ontM  of  prov- 
ing unseaworthiness  from  the  shippers,  and 
laid  upon  the  owners  the  burden  of  proving 
the  contrary.  Scott  v.  Kalning,  1877,  14 
S.  L.  R  260. 

132.  Seaworthiness  — Charter -Party — 
Time  Charter— Indemnity  Clause.— A  time 
charter  of  a  steamer  left  the  vessel  under  the 
control  of  the  owners'  master  and  crew,  but 
the  master  was  obliged  to  sign  bills  of  lading 
as  the  charterers  might  direct,  they  under- 
taking to  "indemnify  the  owners  from  all 
consequences  or  liabilities  that  may  arise  from 
the  captain  so  doing.''  The  charter  contained 
also  a  clause  excepting  liability  for  accidents 
caused  by  careless  navigation.  The  vessel 
put  to  sea  in  an  unseaworthy  condition  owing 
to  the  negligence  of  the  master  in  failing  to 
take  in  an  adequate  supply  of  coal.  Salvage 
services  resulted  in  a  general  average  claim 
against  cargo  which  was  the  property  of  sub- 
charterers.  The  sub-charterers  having  refused 
payment,  the  owners  paid  the  whole  salvage 
claim,  and,  in  respect  of  the  cargo's  share, 
sued  the  charterers  for  relief,  on  the  ground 
that  the  loss  resulted  from  the  captain  having 
signed  bills  of  lading  on  their  order.  Held 
that  the  owners  had  failed  in  the  primary 
duty  of  supplying  a  seaworthy  vessel ;  that 
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thiB  failure  sprung  from  the  negligence  of  the 
captain  who  pro  hoc  vice  was  their  servant; 
and  that  accordingly  they  were  not  entitled 
to  relief.  Park  v.  Dunenn  d-  Son,  1898,  25  R. 
528 ;  35  S.  L.  R.  378 ;  5  S.  L.  T.  280. 

133.  Seaworthiness— Damage  to  Caigo— 
Cement. — Ship  hdd  unseaworthy  where  she 
was  not  fit  to  carry  safely  a  cargo  of  cement 
in  moderately  rough  weather,  and  owners  hdd 
liable  in  damage.  Luke  d  Coy.  v.  JVTiitMtahle 
Shippiiig  Coy.,  1897  (O.  H.),  4  8.  L.  T.  452. 

134.  Seaworthiness— Damage  to  Oaxgo— 
Grain.— See  Hall  v.  BHtish  Oil  Cake  MilU, 
Ltd.,  1900  (O.  H.),  8  S.  L.  T.  372. 

135.  Seaworthiness— Modem  Appliances. 

— Observations  by  Ld.  Kyllachy  on  keeping  a 
ship's  appliances  up  to  date  in  a  question  of 
seaworthiness.  Adam  v.  MorriSy  1890,  18  R. 
153  ;  28  S.  L.  R  149. 

136.  Seaworthiness— "Negligence  Clanse" 
—Implied  Warranty  —  Bill  of  Lading- 
Exemption  from  Perils.  —  Where  special 
clauses  in  a  bill  of  lading  exonerated  the 
shipowner  from  the  liability  of  perils  even 
induced  by  the  negligence  of  his  servants, 
held  that  in  an  action  for  damages  it  was 
necessary  for  the  jury  to  find  whether  the 
vessel  was  or  was  not  seaworthy  when  she 
started.  Steel  d-  Craig  v.  State  Line  S.S.  Coy.^ 
1877,  L.  R.  3  A.  C.  72  ;  4  R.  (H.  L.)  103  ;  14 
S.  L.  R.  734. 

137.  Seaworthiness— "Negligence  Clause" 
— Mnddy  Water  in  Boilers— Loss  of  Cargo. 
— A  vessel,  sailing  under  charter-party  which 
exempted  the  owners  from  liability  for  loss 
resulting  from  the  negligence  of  her  crew, 
was  lost  as  the  result  of  a  breakdown  in  her 
boilers  caused  by  muddy  water  taken  in  at 
Seville^  her  port  of  loading.  Two  actions 
were  brought  by  separate  shippers  of  goods 
against  the  owners.  In  the  one  case  it  was  held 
that  the  vessel,  having  sailed  with  her  boilers 
full  of  muddy  water,  was  unseaworthy,  and  that 
the  negligence  clause  did  not  apply.  In  the 
other  it  was  held  that  the  muddy  water  could 
have  been  got  rid  of  at  sea,  and  that  the  loss 
resulted  from  the  negligence  of  the  master 
and  crew  in  failing  to  get  rid  of  it.  Seville 
Sulphur  and  Copper  Coy.  v.  Colvils,  Lowden 
d  Ci/y.,  1888,  15  R  616;  25  S.  L.  R.  437. 
Cunningham  v.  Colvih,  Lowden  d  Coy.,  1888,  16 
R.  295 ;  26  S.  L.  R.  249. 

138.  Seaworthiness— "Negligence  Clanse" 
—Uncased    Pipe  — Damage  to  Cargo.— A 


negligence  clause  will  not  relieve  an  owner 
from  liability  for  damage  caused  to  cargo  by 
the  unseaworthy  condition  of  the  ship,  even 
although  such  unseaworthiness  was  caused 
primarily  by  negligence  of  the  master  or 
crew.  So  where  a  ship,  coming  under  a  bill 
of  lading  which  contained  a  negligence  clanse, 
damaged  the  cargo  because  a  pipe  which 
passed  through  the  hold  had  not  been  pro- 
perly cased  before  loading,  and  so,  by  the 
movement  of  the  cargo  burst, — hdd  that 
owners  were  liable,  the  pipe  during  the 
voyage  being  inaccessible.  GUroyy  Sons  d' 
;  Coy.  V.  Price  d  Cay.,  1892  (H.  L.),  20  R  1  ;  30 
S.  L.  R  169. 
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Cautionary  or  Primary,  1-3,  18. 

CO-CAUTlONEBfl,  30-34. 

Concealment,  7-10. 
Constitution,  1-10. 
Construction,  11-14. 
Duty  to  Disclose,  7-10. 
Executor,  46. 
Guarantee,  35-46. 
Judicial  Factor,  47-52. 
Juratory,  53. 
Liberation,  12,  20-29. 
Prescription,  16-18. 
Primary  or  Secondary,  18. 
Representation  of  Credit,  41-44. 
Septennial  Limitation,  16-18. 
Spinster,  49. 
Termination,  19-29. 
Uberrima  fides,  7-10. 
Writing,  4,  5. 

1.  Obligation— CoiiBtitutioii—Caatioiiary 
or  Primary  —  Guarantee  of  Premiums  on 
Policy  " effected "  — Subsequent  Policy.— 
The  defender  became  security  to  the  pur- 
Buers  for  the  payment  of  the  premiums  on 
a  policy  of  £200  "  effected "  on  the  life  of  T. 
T.  had  explained  to  the  defender  that,  if  he 
obtained  such  security,  the  pursuers  would 
employ  him  as  agent.  Thereafter  T.  took  out 
a  policy  for  £200  and  assigned  it  to  the  pur- 
suersy  who  at  once  employed  him,  and  advanced 
him  £200.  T.  having  subsequently  been  dis- 
missed and  sequestrated,  the  pursuers  sued 
the  defender  for  payment  of  the  premiums. 
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He  stated  these  objections — (1)  policy  was 
not  ''effected''  at  date  of  obligation  ;  (2)  ob- 
ligation not  primary ;  (3)  guarantee  extended 
only  to  time  of  T.'s  em|^oyment.  Objections 
rtpflUd.  Aitken  d:  Coy.  v.  Pyper^  1900,  38 
S.  L.  R  74  ;  8  S.  L.  T.  258. 

2.  Obligation— Constitation — Cantionafy 
or  Primaiy. — By  a  written  obligation  A. 
undertook  to  make  certain  advances  to  B., 
repayment  of  which  was  to  be  made  only  on 
certain  conditions.  Subsequently  A.  guaran- 
teed advances  made  by  a  buik  to  B.  Circum- 
stances in  which  held  that  the  guarantee  was 
undertaken  upon  the  same  conditions  as  the 
previous  obligation,  and  that  the  conditions 
not  having  been  made  good,  A.  had  no  claim 
of  relief  against  B.  M^Murray  v.  M^Farlane, 
1894,  31  S.  L.  R  531 ;  1  S.  L.  T.  577. 

3.  Obligation  —  Oonstitution  —  Gan- 
tionary  or  Primaiy — Sale. — Circumstances 
where  held  that  an  obligation  for  the  price 
of  goods  was  primary  and  not  cautionary. 
St€Vtnson's  Trxutee  v.  Campbell  d;  Sans,  1896, 23 
R  711 ;  33  8.  L.  R  503 ;  3  S.  L.  T.  330. 

4.  Obligation  —  Oonstitation  —  Impro- 
batlTe  Writiiig— Mercantile  Law  Amend- 
ment Act,  1856,  sec.  B.-^Question :  Whether 
an  improbative  writing  can  constitute  a  valid 
cautionary  obligation  P  SncMon  v.  London, 
Edittburgh  d:  Glcugow  Asgurance  Coy.,  1902, 
5  F.  182  ;  40  S.  L.  R  164 ;  10  S.  L.  T.  410. 

5.  Obligation— Gonstitntion—Bei  Inter- 
▼eatiiB — ^Improbatiye  Writ. — A  man  agreed 
to  become  his  friend's  cautioner,  and  signed 
and  delivered  to  his  friend  a  letter  of  guar- 
antee prepared  by  a  bank.  The  letter  was 
not  tested,  but  the  friend  got  persons  to  sign 
as  witnesses  to  the  signature,  delivered  the 
letter,  ex  facie  executed,  to  the  bank,  and 
obtained  advances  on  the  security.  It  did  not 
appear  that  the  cautioner  was  aware  of  the 
advances,  but  held  that  he  was  bound  to  the 
bank.  National  Bank  of  Scotland  v.  Campbell, 
1892,  19  R  885  ;  29  8.  L.  R  767. 

6.  Obligation— Oonstitation  of— Name  of 
Creditor  Omitted— Stat.  1696— Mercantile 
Law  Amendment  Act^  1856,  sec.  6.— The 
omission  of  the  name  of  the  creditor  in  a 
cautionary  obligation  does  not  render  it  void. 
Clapperton,  PaUm  cfc  Coy.  v.  Anderson,  1881, 
8  R  1004  ;  18  S.  L.  R  713. 

7.  Obligation— Oonstitntion  of— Conceal- 

and   Creditor— Duty  of  | 


Disclosure — Bank— Cash  Credit.— There  is 
no  duty  on  a  bank  agent,  when  a  person  is 
introduced  to  him  as  a  proposed  cautioner, 
to  volunteer  information  as  to  the  state  of  his 
customer's  account.  Young  v.  Clydesdale  Bank, 
1889, 17  R  231  ;  27  S.  L.  R  135. 

8.  Obligation  —  Constitution  of— Con- 
cealment—Uberrima  fldes— Disclosure  of 
material  Facts. — An  employer  found  his 
servant  dishonest,  and  threatened  to  dismiss 
him.  The  servant  found  caution.  The  em- 
ployer did  not  disclose  to  the  cautioner  the 
servant's  previous  history.  Held  that  this  was 
fraudulent  concealment.  French  v.  Cameron, 
1893,  20  R  966 ;  30  S.  L.  R  836 ;  1  S.  L.  T. 
259. 

9.  Concealment— Duty  to  Disclose— 
Qnarantor. — If  a  servant  is  indebted  to  his 
master  and  says,  "  I  have  found  a  man  who 
will  guarantee  the  faithful  performance  of  my 
duty,"  there  is  no  obligation  on  the  master  to 
go  and  explain  to  the  proposed  guarantor 
exactly  how  things  stand  ;  but  he  must  answer 
truthfully  any  questions  which  may  be  asked. 
Aitken  <fc  Coy.  v.  Pyper,  1900,  38  S.  L.  R  74 ; 
8  ^.  L.  T.  258. 

10.  Obligation— Oonstitntion    of— Con- 
cealment —  Fraud  —  Misrepresentation  — 
Duty  of  Disclosure— Beduction  of  Bond  of 
Caution— Fraud  of  Third  Party. —In  defence 
to  a  claim  under  his  bond  the  cautioner  of  a 
judicial  factor  averred — (I)  that  he  had  signed 
the  bond  under  essential  error,  induced  by  the 
fraud  of  the  judicial  factor  ;  (2)  that  there  had 
been  a  failure  of  duty  in  connection  with  the 
factory  on   the  part  of  the  Accountant  of 
Court ;  (3)  that  the  agent  of  the  beneficiaries 
and  the  factory  (but  it  was  not  averred  in 
which  of  the  two  capacities  he  was  acting) 
prepared  the  bond  of  caution  and  concealed 
from  the  cautioner  the  irregularities  of  the 
Accountant  as  well  as  irregularities  of  the 
factor  which  were  known  to  him,  *'  thus  allow- 
ing him  to  become  bound  without  warning 
him  of    the   said  irregularities,  which  were 
within  his  knowledge  and  which  he  was  con- 
doning."   It  was  not  averred  that  the  bene- 
ficiaries were  aware  of  defalcations  of  the  factor 
at  the  date  of  signing  the  bond.     Held  that 
the  defence  was  irrelevant.     Wallace's  Factor 
V.  M'Kissock,  1898,  25  R  642  ;  35  S.  L.  R  500; 
5  S.  L.  T.  343. 

11.  Obligation— Construction— Bond  of 
Caution  for  Judicial  Factor— Defalcations 
by  Factor  antecedent  to  Bond.— ^e^  on 
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the  construction  of  a  bond  of  caution  by 
which  the  obligors  undertook  that  a  judicial 
factor  would  *' render  just  and  regular  ac- 
counts of  my  intromissions  and  management, 
and  make  payment  of  whatsoever  sum  or  sums 
of  money  shall  be  justly  due  by  me^'*  that  the 
cautioner  was  liable  to  make  good  loss  which 
resulted  to  the  factorial  estate  through  defal- 
cations of  the  factor  before  the  date  of  the 
bond  of  caution.  JVallace's  Factor  v.  M*Kisftocky 
189S,  26  R.  642;  35  S.  L.  R.  500 ;  5  S.  L.  T.  343. 

12.  Obligation — Ooiuitruction— Contract 
of  Service— Renewal  of  Contract— Libera- 
tion of  Cautioner. — ^A  cautioner  bound  him- 
self in  general  terms  to  be  liable  for  the 
punctual  payment  of  all  sums  collected  by  a 
traveller  who  had  been  appointed  for  a  term 
of  years.  On  the  expiration  of  the  appoint- 
ment, the  engagement  of  the  traveller  was 
renewed  for  a  similar  term,  and  during  the 
latter  period  defalcations  occurred.  Held  that 
the  renewal  did  not  liberate  the  cautioner, 
and  that  he  was  bound  until  the  termination 
of  the  service  or  until  he  intimated  his  with- 
drawal from  the  obligation.  Nicolsoiis  v.  BuH^ 
dc,  1882, 10  R  121  ;  20  S.  L.  R.  77. 

13.  Obligation  —  ConBtniction  —  Caah 
Credit — Interest. — An  obligant  in  a  cash 
credit  bond  "  and  for  interest  from  time  of 
the  respective  advances  "  made  under  it,  is 
liable  only  for  the  full  sum  in  the  bond  with 
interest  from  date  of  the  closing  of  the 
account.  Commercial  Bank  v.  Pattison^s  Trs., 
1891,  18  R.  476  ;  28  S.  L.  R.  370. 

14.  Obligation  —  Constmction  —  Bank 
Agent— Overdrafts— Liability  of  Cautioner. 
— Cautioners  for  a  bank  agent  were  liable, 
inter  alia,  for  overdrafts  on  cash  credits  sanc- 
tioned by  the  agent.  Held  that  the  obligation 
did  not  extend  to  overdrafts  on  the  agent's 
own  account  made  with  the  knowledge  of  the 
bank.  North  of  Scotland  Banking  Coy.  v.  Flem- 
ing, 1882,  10  R.  217  ;   20  S.  L.  R.  150. 


15.  Obligation  —  Construction  —  Cau- 
tioner for  Expenses  in  Suspension— Per- 
sonal Liability  —  Trust  —  Cautioner  for 
Trustee. — A  note  of  suspension  of  a  charge 
on  a  bill  at  the  instance  of  a  trustee  was 
passed  on  caution,  the  cautioner  binding 
himself  that  the  complainer  '^  as  trustee  afore- 
said'* shall  pay  the  sum  in  question,  and 
*^that  payment  shall  be  made  of  whatever 
sum  the  said  Lords  shall  modify  in  name  of 
damages  and  expenses.''  In  the  Court  of 
Session  the  L.  O.   repelled  the    reasons    of 


suspension,  and  decerned,  finding  the  coin- 
plainer  *'  as  trustee  liable  in  expenses."  Held 
that,  on  a  sound  construction  of  the  bond  of 
caution,  the  cautioner  was  personally  liable 
in  the  expenses  of  suspension.  Stewart  v. 
F<rrhes,  1897,  24  R  1112;  34  S.  L.  R.  823:  5 
S.  L.  T.  122. 

16.  Septennial  Limitation  —  Hztensioii 
of  Time. — An  averment  that  a  cautioner  had 
asked  indulgence  and  an  extension  of  time, 
making  ofifers  on  the  faith  of  which  the 
creditor  allowed  the  principal  debt  to  lie  over, 
held  irrelevant  to  elide  the  septennial  pre- 
scription. M'Gregor's  Exrs.  v.  Anderson's  Trs,, 
1893,  21  R  7  ;  31  S.  L.  R.  4;  1  S.  L.  T.  238. 

17.  Septennial  Limitation  —  Act  1605, 
C.  5. — In  1880  cautioners  bound  themselves, 
as  such,  to  pay  interest  on  a  sum  of  j£25,000 
during  its  non-payment.  The  sum  was  due  in 
1882.  Held  that,  in  respect  of  interest  due 
in  1890,  the  Act  1695,  c.  5,  had  no  application, 
these  sums  not  being  due  till  after  the  lapse 
of  seven  years  from  the  date  of  the  bond  ; 
and  that  the  cautioners  were  bound  to  pay 
the  interest  due  in  that  year.  (Majority  of 
four  judges  to  three  reversing  Ld.  Stormonth 
Darling.)  Molleson  v.  Hutchison,  1892,  19  R. 
581 ;  29  S.  L.  R.  458. 

18.  Septennial  Limitation— Primary  or 
Secondary—  "  Corroborative  Security  "  — 
Termination  of  Obligation.  —  In  1874,  by- 
way of  **  corroborative  "  security  for  a  loan, 
certain  persons  bound  themselves  to  see  the 
loan  repaid.  Held  that  the  obligation  was 
cautionary  and  that  the  Act  1695,  c.  5  (septen- 
nial prescription)  applied.  Stocks  v.  ML^agati^ 
1890,  17  R.  1122  ;  27  S.  L.  R.  938. 


19.  Termination— Claim  to  be  Believed. 
— Whenever  a  cautioner  is  entitled  to  put  an 
end  to  his  cautionary  obligation  as  between 
himself  and  the  principal  debtor,  he  is  entitled 
to  call  upon  the  principal  debtor  to  free  him, 
or  obtain  his  relief  from  all  obligations  already 
incurred.  The  Court  decerned  the  debtor  to 
pay  the  creditor.  Doig  v.  Laurie,  1903,  5  F. 
295  ;  40  S.  L.  R.  247  ;  10  S.  L.  T.  523. 

20.  Termination— Liberation— Breach  of 
Condition  —  Extinction  of  Obligation. — ^A. 

drew  a  bill  in  B.*s  favour,  C.  accepted  it,  and 
D.,  in  C.*s  interest,  guaranteed  payment  "  on 
condition  that  no  payment  of  the  said  sum  is 
demanded  by  B.  before  two  months  from  the 
date  hereof."  Within  the  two  months  B.  de- 
manded the  money  from  A.    Held  that  D.  was 
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not  released  from  his  obligation.  London  and 
Midlatid  BiMJik  v.  Forrest,  1899,  2  F.  179  ;  37 
S.  L.  R  130;  7  S.  L,  T.  240. 

21.  Termination  —  Liberation  — Actings 
of  Creditora. — Creditors  under  a  trust-deed 
a^^reed  to  accept  a  composition  leaving  the 
debtor  vested  in  his  estate,  and  A.  became 
cautioner  for  payment  of  the  last  instalment 
of  the  composition.  The  debtor  failing  to 
pay  the  first  instalment  a  new  trust-deed  was 
obtained  by  which  the  debtor  divested  him- 
self of  his  estate  in  favour  of  the  trustee  for 
division.  A.  did  not  consent  to  this  arrange- 
ment, although  he  was  aware  that  it  was  in 
course  of  being  carried  through.  Held  that 
A  was  liberated  from  his  obligation.  Allan, 
Buckley  atid  Others  y.  Pattison,  1893,  21  R  196  ; 
31  S.  L.  R  138;  1  S.  L.  T.  334. 

22.  Tennination—Liberation— Obligation 
—Implied  Condition— Actings  of  Creditor. 
— A  cautioner  for  a  debt  granted  an  obliga- 
tion in  the  following  terms  : — "  A.  has  asked 
me  to  say  that  I  will  see  the  £29  paid  at  the 
rate  of  £10  a  month  from  this  date,  and  I 
undertake  that  it  will  be  so  paid  by  him." 
The  debtor  failed  to  make  payment  of  the 
first  instalment  when  due,  and  the  creditor, 
without  intimation  to  the  cautioner,  protested 
a  promissory  note  for  the  whole  debt,  and  the 
debtor  was  sequestrated.  Held  that  the 
creditor  was  not  entitled  to  enforce  payment, 
except  at  the  rate  of  £10  a  month,  and  that 
as  this  condition  had  been  violated  the 
cautioner  was  liberated  from  his  obligation. 
Murray  v.  Lte,  1882,  9  R  1040 ;  19  S.  L.  R 
778. 

23.  Termination  —  Liberation  —  Actings 
of  Creditor. — Cautioners  of  an  employee  tried 
to  evade  payment  under  their  bond,  on  the 
ground  that  the  creditor  had  failed  to  make 
a  timely  disclosure  to  them  of  defalcations 
of  the  employee.  The  facts  were  these : — 
The  employee  was  the  commercial  traveller 
of  a  brewer ;  it  was  his  duty  to  forward  to  his 
employers  monthly  statements  of  the  sales  he 
made,  and  then  collect  and  remit  the  price. 
He  fell  into  arrears  with  his  remittances  till 
they  accumulated  to  the  sum  of  £45  in  a 
period  of  about  ten  months ;  he  was  not 
much  pressed  for  payment,  but,  at  the  end 
of  the  time,  his  agency  was  allowed  to  drop, 
and  his  cautioners  were  called  on  to  pay  the 
deficit.  Held  that  the  cautioners  were  liable. 
Opinion  by  Ld.  Trayner,  that  the  defence 
stated  was  irrelevant.  Boivthrone  v.  Paterson, 
1898,  25  R.  391 ;  35  S.  L.  R  344 ;  5  S.  L.  T. 
284. 


24.  Termination  —  Liberation  —  Actings 
of  Creditor.  —  On  25th  September  an  em- 
ployee confessed  to  his  master  an  act  of 
embezzlement.  There  was  a  cautioner.  The 
master  retained  the  servant  in  his  employ- 
ment till  he  absconded  on  8th  October. 
Notice  of  the  delict  was  first  given  to  the 
cautioner  on  11th  October.  Held  that  the 
creditor,  by  his  actings,  had  liberated  the 
cautioner.  Snadilon  v.  Londoyi,  Edinburgh  ct 
Glasgoic  Assurance  Coy.,  1902,  5  F.  182;  40 
S.  L.  R  164 ;  10  S.  L.  T.  410. 

25.  Termination  —  Liberation  —  Actings 
of  Creditor— Guarantee  for  Ship- Agent— 
Failnre  to  Check  Agent's  Accounts.— 
Guarantee  association  assoilzied  from  a  claim 
made  against  them  by  employers  for  losses 
sustained  by  default  of  an  agent,  on  the 
ground  that  no  proper  system  of  checking  the 
agent's  accounts  such  as  the  defenders  were 
entitled  to  expect,  had  ever  been  carried  out 
by  his  employers.  Dundee  and  Newcastle  Steam 
Shipping  Coy.  Ltd,  v.  TJie  National  Guarantee 
and  Suretyship  Association,  Ltd.,  1881,  18 
S.  L.  R  685. 

26.  Termination  —  Liberation  —  Actings 
of  Creditors— Failnre  of  Creditor  to  Adhere 
to   Conditions— Check   of  Accounts.— An 

employer  undertook  to  keep  certain  checks 
on  the  accounts  of  a  commercial  traveller,  and 
an  insurance  company  agreed  to  become  his 
cautioners.  Held  that  the  company  was 
liberated  by  the  failure  of  the  employer  to 
keep  the  checks.  Haioorth  dc  Coy,  v.  Sickness 
and  Accident  Assurance  Association,  Ltd.,  1891, 
18  R  563 ;  28  S.  L.  R  394. 

27.  Termination  — Liberation— Actings 
of  Creditors  and  Principal  Debtor— Giving 
Time. — ^Where  a  creditor  took  bills  from  the 
principal  debtor  and  gave  him  time,  held  that 
the  cautioner  was  liberated.  Question  whether 
an  agreement  to  accept  pa3rment  on  the  in- 
stalment plan  would  operate  discharge.  John- 
stone  V.  Duthie,  1892,  19  R.  624 ;  29  S.  L.  R 
501. 

28.  Termination  —  Liberation  —  Giving 
Time— (General  Guarantee.— '' There  is  a 
broad  distinction  taken  in  all  cases  between 
the  guarantee  of  a  particular  debt  of  a  certain 
amount,  to  be  paid  at  a  certain  time,  and  a 
general  guarantee  for  the  price  of  goods  sold, 
or  for  money  advanced  or  the  like.  In  the 
former  case,  if  a  creditor  innovates  or  alters 
the  relation  of  debtor  and  creditor  in  any 
essential  point    he    liberates  the  cautioner. 
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In  the  latter  case  that  result  by  no  means 
follows.  Bfany  general  guarantees  are  in- 
tended to  extend  far  beyond  the  guarantee  of 
a  particular  debt,  .  .  "  and  are  to  be  read  in 
reference  to  the  trade  in  which  they  are 
granted.  (Per  Ld.  President  Inglis.)  So,  held 
that  taking  bills  in  the  ordinary  course  of 
business  for  pa3rment  of  goods  and  for  cash 
advances  which  formed  the  subject  of  a 
guarantee  did  not  constitute  "giving  time" 
so  as  to  liberate  the  cautioner.  Calder  d- 
Coy.  V.  Cruikshank^s  Trustee,  1889,  17  R.  74; 
27  S.  L.  R.  65. 

29.  Termination— Liberation — Factor. — 
Facts  and  circumstances  held  insufficient  to 
liberate  the  cautioner  for  a  factor  appointed 
by  trustees  to  manage  the  trust-estate. 
Waugh  and  Others  (Shaw's  Trustees)  v.  Clarky 
1876,  14  S.  L.  R.  125. 

30.  Co-Cautioner— Bights  inter  se— Be- 
lief.— Held  (by  Ld.  Kinnear,  Ordinary)  that 
one  of  several  co-cautioners,  who  had  paid  the 
debt  and  got  an  assignation  from  the  creditor 
of  the  debt  and  the  bond,  was  not  entitled  to 
decree  against  his  co-cautioners  jointly  and 
severally  for  the  whole  sum  under  deduction 
of  his  own  share,  but  only  to  decree  against 
each  for  his  own  individual  share.  Anderson 
v.  Dayton,  1884,  21  S.  L.  R.  787. 

31.  Co-Cantioner— Bights  inter  se— Com- 
munication of  Benefit  —  Appropriation  of 
Payment  to   Particular  Debt. —Tod  was 

cautioner  along  with  Gilmour  for  a  cash 
account  for  £500,  and  also  along  with  Sten- 
house  for  a  cash  account  for  £150,  both  for 
behoof  of  Ritchie.  Tod  and  Ritchie  together 
borrowed  £600^  and  Tod  obtained  possession 
of  the  money  and  applied  it  to  extinguish  the 
first  debt.  He  then  paid  the  second  debt, 
and  sued  Stenhouse  for  half  of  the  amount. 
The  defender  maintained  that  Tod  was  bound 
to  apply  the  £600  rateably  in  payment  of  the 
two  bonds.  The  Court  repelled  the  defence, 
holding  (1)  that  there  was  no  agreement  that 
the  money  should  be  so  applied ;  and  (2)  that 
the  facts  of  the  case  did  not  impose  any  obli- 
gation on  Tod  so  to  apply  it.  Stenhoiise  v. 
Tod,  1890,  27  S.  L.  R.  261. 

32.  Co-Cautioners  —  Bights  inter  se— 
Belief  — Joint  and  Several  Liability— 
Contribution. — Two  out  of  five  cautioners 
paid  the  debt,  and  then  sued  one  of  the  other 
three  for  one-third  of  the  sum  paid.  They 
averred  that  the  remaining  two  were  insol- 
vent.   The  defender  pleaded  that  he  was  liable 


to  the  pursuers  only  to  the  extent  of  one-fifth. 
Defence  repelled.  Lord  Trayner  expressed  an 
opinion  that  the  averment  of  insolvency  was 
unnecessary.  Budtanan  v.  Main,  1900,  3  F. 
215;  38  S.  L.  R  104 ;  8  8.  L.  T.  297. 


33.  Co-Cautioners  —  Bights  inter 
Security. — One  of  several  cautioners  may, 
with  the  knowledge  of  the  others,  obtain  a 
good  security  from  the  principal  debtor  for 
his  own  benefit.  Hamilton  <t*  Coy.  v.  FrtetJiy 
1889,  16  R.  1022 ;  26  S.  L.  R.  693. 

34.  Co-Cautioners  —  Bights  inter  se- 
Writ  or  Cath. — The  rights  of  co-cautioners 
inter  se  nuiy  be  proved  prout  dejure.  Ham%lt<fn 
<t-  Coy.  V.  Freeth,  1889,  16  R.  1022  ;  26  S.  L.  R. 
693. 

35.  Guarantee  —  Bankrupt  Cautioner  — 
Payment  by  Discounting  Bills— Banking- 
Cautioner's  Estate  only  Liable  for  Loss 
actually  sustained  by  Holder  of  Guarantee. 

— Held  that  the  estate  of  a  cautioner  who 
had  become  bankrupt  was  not  liable  to  the 
trustee  or  the  bankrupt  estate  of  the  holder  of 
the  guarantee  for  more  than  the  actual  loss 
that  estate  had  suftered,  viz.,  payment  of  a 
dividend  to  a  bank  with  whom  bills  for  the 
whole  amount  had  been  discounted.  Ariderwn 
V.  Mackinnon,  1876,  3  R.  608 ;  13  S.  L.  R.  385, 

36.  Guarantee— Mercantile  Law  (Scot- 
land) Amendment  Act,  1856,  sec.  6. — An 
undertaking  to  give,  when  required,  a  guaran- 
tee for  the  repayment  of  money  to  be  lent 
is  a  good  cautionary  obligation.  Wallace  v, 
Gibson,  1895,  A.  C.  354 ;  22  R.  (H.  L.)  56 ; 
32  S.  L.  R.  724. 

37.  Guarantee  —  Evidence  —  Mercantile 
Law  (Scotland)  Amendment  Act^  1856^  sec 
5. — A  letter  of  guarantee  signed  by  the  part- 
ner and  agent  of  the  guarantor  and  addressed 
to  the  person  to  be  guaranteed,  and  in  which 
the  amount,  duration,  and  condition  of  the 
loan  are  fully  stated,  is  sufficient  evidence  in 
writing  to  establish  the  constitution  of  the 
contract.  Observed  that  the  statute  was  passed 
to  assimilate  the  law  of  Scotland  to  that  of 
England,  and  under  the  English  Act  it  has 
been  settled  that  writing  is  required  in  such 
cases  not  as  a  solemnity  but  as  evidence  of 
the  contract.  Gibson  v.  Alston's  Trf.,  1893 
(O.  H.),  1  S.  L.  T.  62. 

38.  Guarantee  — By  Directors  of  Com- 
pany— ^Loan. — Terms  of  a  receipt  held  to  in- 
struct a  guarantee  by  directors  of  a  company 
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of  the  repa3rment  of  a  loan  to  the  company. 
Field  ▼.  Tiumtoii  tfc  Coy,,  1902  (0.  H.),  10 
a  L.  T.  261. 

39.  Ckianntee  against  '^Loss  on  Accounts 
of  Company  "— ABcertainment  of  "  Loss  "— 
Idqnidation  of  Company. — On  the  liquida- 
tion of  a  company  a  creditor,  whose  debt  is 
guaranteed  "  against  loss  from  the  company/' 
may  at  onoe  proceed  against  the  guarantor, 
on  asaigning  to  him  all  his  rights,  as  against 
the  company.  JVillUan  v.  Fergusoiiy  1901 
(O.  H.),  9  8.  L.  T.  169. 

40.  Gnaiantee  of  Investments— Trost.— 
Two  of  a  body  of  trustees  warranted  the  trust 
from  loss  which  might  arise  to  the  estate 
through  the  continuing  of  sums  on  fixed 
deposit-receipt  as  they  stood  at  the  date  of 
the  truster's  death.  The  banks  with  which 
the  money  lay  stopped  payment.  Held  that 
the  resulting  loss  to  the  trust-estate  was  not 
caused  by  the  retention  of  the  funds  in  the 
hanky  as  it  was  not  possible  for  the  trustees 
to  have  withdrawn  the  sums  before  the  de- 
posits matured,  and  that,  accordingly,  the  two 
trustees  were  not  liable  on  their  guarantee. 
ikates  Trt.  V  Scott,  1895,  23  R.  62  ;  33  S.  L.  R. 
65, 

41.  Cnarantee  -Representations  of  Credit 
— Res  inter  alios. — In  reply  to  a  question  by 
A. :  "Are  we  justified  in  giving  three  months' 
credit  for  £400  to  Mrs.  8.  ? "  B.  wrote  :— 
''We  may  say,  without  incurring  any  re- 
sponsibility, that  we  do  not  know  anything 
that  should  cause  you  to  withhold  crediting 
her  as  heretofore."  It  appeared  that  the 
question  was  really  put  on  behalf  of  C,  for 
whom  A.  was  agent.  In  an  action  on  the 
guanuitee  by  C,  he  failed  to  prove  that  B. 
was  aware  of  the  agency.  The  L.  O.,  holding 
the  guarantee  personal,  assoilzied  B.  Schmidt 
y.  Duncan,  1902  (O.  H.),  10  8.  L.  T.  65. 

42.  Ckuurantee— Representations  of  Credit 
—Third  Party— Res  inter  alios— Duration 
of  Liability. — Representations  of  credit  bind 
the  maker  of  them  only  to  the  person  to 
whom  they  are  made  and  not  to  third  parties 
to  whom  they  may  have  been  communicated, 
unless  such  communication  was  within  the 
intention  and  knowledge  of  the  guarantor. 
A  representation  as  to  a  trader's  credit  must 
be  read  with  reference  to  the  time  at  which 
it  was  made,  and  will  not  found  an  action  for 
damages  for  loss  resulting  from  an  advance 
made  several  months  after  its  date.  Salton 
d-  Coy.  Y.  Clydesdale  Bank,  1898,  1  F.  110;  36 
8.  L.  R  119 ;  6  S.  L.  T.  212.    Hockey  v.  Clydes- 


dale Bank,  1898,  1  F.  119;  36  S.  L.  R.  119;  6 
S.  L.  T.  210. 

43.  Guarantee— Representation  of  Credit 
—  Frand  —  Mercantile  Law  (Scotland) 
Amendment  Act^  1856,  sec.  6. — A  bank 
agent  stated  orally  to  Paton  (1)  that  A.  was 
in  a  sound  financial  position ;  (2)  that  his 
debt  to  the  bank  was  small ;  (3)  that  he  had 
recovered  himself  from  certain  losses ;  (4) 
that  no  portion  of  the  proceeds  of  bills  which 
it  was  proposed  that  Paton  should  accept 
would  be  applied  in  extinguishing  the  bank's 
claim  against  A.  Paton  accepted  the  bills, 
A.  failed,  and  Paton,  having  paid  the  bills 
under  protest,  sued  the  bank  for  damages. 
He  averred  that  the  statements  (1)  to  (4) 
were  false  in  fact,  and  made  in  pursuance  of 
a  conspiracy  to  place  the  bills  to  the  bank's 
credit,  and  relieve  A.'s  indebtedness  to  them. 
Held  that  the  action  was  irrelevant,  state- 
ments (1),  (2),  (3)  being  representations  of 
credit  and  not  in  writing  ;  (4)  not  being  sup- 
ported by  an  averment  that  the  bank  had  not 
given  A.  credit  after  the  date  when  it  re- 
ceived the  bills.  Clydesdale  Bank  v.  Paton, 
1896  (H.  L.),  23  R.  22  ;  33  8.  L.  R.  533 ;  4 
8.  L.  T.  7. 

44.  Guarantee— Representation  of  Credit 
— Mi8representation.~On  the  representation 
in  writing  of  A.  to  B.,  that  C.  **  has  agreed  to 
give  you  (B.)  one-fourth  of  the  price  of  certain 
heritage,"  D.,  to  whom  B.  showed  the  writ- 
ing, agreed  to  lend  B.  money.  Held  that  an 
action  by  D.  against  A.  was  irrelevant,  in  that 
it  did  not  set  forth  that  A.'s  statements  were 
untrue.  Macdonald  v.  Fyfe,  Ireland  cfc  Danger- 
field,  1895  (O.  H.),  3  8.  L.  T.  124. 

45.  Guarantee  —  Termination  — -  Super- 
seded by  New  Arrangement.— Zov0  v.  Kelly, 

1902  (O.  H.),  10  8.  L.  T.  268. 

46.  Executor— Cautioner  for  Executor— 
Suit  by  one  of  Next-of-Ein. — A  cautioner 
for  an  executor  is  liable  to  an  action  at  the  in- 
stance of  any  person  interested  in  the  execu- 
try  estate  and  suing  alone.  Scott  v.  M^Nab, 
1902  (O.  H.),  10  8.  L.  T.  288. 

47.  Judicial  Factor— Amount  — Restric- 
tion.— Where  the  value  of  an  estate  was  over 
£35,000  the  Court  restricted  the  amount  of 
caution  to  be  found  by  a  judicial  factor  to 
£7500.  APKinnon,  1884,  12  R.  184;  22 
8.  L.  R.  144. 

48.  Judicial  Factor— Amount  — Curator 
Bonis.  —  Where   the    value    of    an    estate 
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amounted  to  over  £70,000,  the  Court  restricted 
the  caution  to  be  found  by  a  curator  bonis  to 
£10,0(K).  M'Kinnon,  1884,  11  R.  676;  21 
S.  L.  R.  476. 

49.  Judicial  Factor— Spinster.— A  spin- 
ster may  act  as  cautioner  for  a  judicial  factor. 
Fra^s  JudicUd  Factor^  1892,  19  R  600;  29 
S.  L.  R  432. 

50.  Judicial  Factor— Liinited  Company. 

— The  Court  accepted  as  caution  for  a  judicial 
factor  the  bond  of  a  guarantee  company  within 
their  jurisdiction.  M^Kinnon^  1884, 12  R.  184 ; 
22  S.  L.  R.  144. 

51.  Judicial  Officer— Liquidator  — Bond 
by  Sickness,  Accident,  and  Life  Assoda- 
tion,  Ltd. — Bond  of  the  Sickness,  Accident, 
and  Life  Association,  Ltd.,  accepted  as  caution 
for  an  official  liquidator.  Dia7no7id  Hill  Gold 
Mims,  Ltd,,  1897  (O.  H.),  5  S.  L.  T.  176.  So, 
too,  bonds  of  the  Sickness  and  Accident  In- 
surance Coy.  Cowart  v.  Gilmore,  1898  (O.  H.), 
6  S.  L.  T.  174. 

52.  Judicial  Factor  —  Curator  Bonis  — 
Bond  by  Joint-Stock  Company.— H«/^  that 
the  Court  had  power  both  at  common  law  and 
under  statute  to  authorise  the  board  of  a 
limited  company  registered  under  the  Com- 
panies Act,  1862,  to  be  accepted  for  the  intro- 
missions of  a  curator  bonis.  M*Kinno7iy  1884, 
11  R.  676;  21  S.  L.  R  476. 

53.  Juratory — Suspension.- Where  a  ques- 
tion of  legal  novelty  and  importance  was 
raised  by  a  note  of  suspension,  and  it  appeared 
that^  unless  the  note  were  passed,  injustice 
might  be  done,  the  Court  passed  the  note 
on  juratory  caution.  Livingstone  v.  Beanie^ 
1890,  17  R.  702 ;  27  S.  L.  R  562.  See  Ander- 
son V.  Somerville,  Murray  db  Coy.,  1898,  1  F.  90 ; 
36  S.  L.  R.  86. 

CHARITABLE,  &;c.,  TRUSTS 
Account,  Liability  to,  1. 
Administbation,  1-10  ;  and  sec  Schcnies. 
Amalgamation,  52. 
BUBSABY,  11-18,  25,  33-35. 
Cottage  Hospital,  16. 
Cy  PBia,  40-50. 

••  Dedicated  to  Public  Uses,"  60. 
Dissenting  Chubch,  3,  see  voce  Church. 

DUNBAB  SAILOBS'  BOX,  53. 

Education,  18-37. 
Extension,  31-37. 
Failube  op  Pubpose,  38-52,  67. 
Febguson  Bequest,  54. 


Fettes,  61. 

Foundation,  61. 

Gbatuities,  6. 

Lapse,  38-52. 

Mabs  Tbaining  Ship,  59. 

"  Ministeb  in  Oppice,"  55. 

"  Natives  op  Ibvine,"  56. 

Object,  68-60. 

Phbenology,  68. 

**  PooB  AND  Needful,"  57. 

Public  Uses,  60. 

Ragged  School,  59. 

Retibing  Allowance,  30,  37. 

Schemes,  14-48. 

School,  61-66,  see  voce  Education. 

SUBSCBIPTION,  67,  68. 

Tbanspebence  op  Tbust,  62-66. 

Tbustee,  3-10. 

Uncebtainty,  see  voce  Succession. 

1.  Administration— Distribution  of  Fond 
by  Parish  Minister— Liability  to  Account. 
— Trustees  were  directed  to  pay  the  income 
of  a  trufit-estate  over  for  distribution  in  chari- 
table and  benevolent  ways  by  the  ministers 
of  the  parishes.  Held  that  the  ministers  must 
account  to  the  trustees  for  their  intromissions. 
Buchanan  Bequest  Trs.  v.  Dunnett,  1895,  22  R. 
602 ;  32  S.  L.  R.  472  ;  3  S.  L.  T.  16. 

2.  Administration— Separation  of  Fnnds 
Jointly  Administered— Breach  of  Trost. — 
A  sum  of  money  was  bequeathed  to  the  trus- 
tees of  a  hospital  for  specific  purposes  in 
connection  with  the  hospital  The  directions 
of  the  bequest  were  disregarded,  and  the  funds 
were  immixed  and  administered  for  a  long 
period  with  the  general  funds  of  the  hospital. 
Held  that  the  trustees  were  bound  to  separate 
the  funds  and  administer  them  separately  in 
future,  and  that  in  ascertaining  the  amount 
belonging  to  each,  the  funds  of  the  special 
bequest  must  be  held  to  have  participated 
proportionally  with  the  hospital  funds  in  the 
increase  of  their  aggregate  value.  Magis- 
trates of  Edinburgh  v.  MiMren,  1879,  8  R 
(H.  L.),  140 ;  16  S.  L.  R  828. 

3.  Administration  —  Church  —  Split  in 
Church— Discretion  in  Trustee  to  Admit 
Dissenting  Minority  to  Benefits.— Trustees 

on  a  charitable  foundation  directed — where 
there  had  been  a  split  between  the  churches 
which  the  testator  desired  to  benefit  —  to 
admit  the  minority  as  well  as  the  majority  to 
share  in  the  benefit  of  the  fund.  "  Tke  Fergu- 
son Bequest  Fund  "  Case,  1879,  6  R  486  ;  16 
S.  L.  R  300. 


305 


CHARITABLE,  &c.,  TRUSTS 


306 


4.  Administiation -<  Trustee  —  Personal 
Liability  o£ — If  the  administration  of  the 
charitable  funds  by  trustees,  though  mis- 
taken, has  been  honest  and  unconnected  with 
any  corrupt  purpose,  the  Court,  while  it 
directs  for  the  future,  refuses  to  visit  with 
puniahment  what  has  been  done  in  the  past. 
Afidrews,  dx.  v,  Evoares  Trs.,  1886  (H.  L.),  13  R 
69  ;  23  a  L.  R  822. 

5.  Administration  —  Trustees  —  Powers 
— Oldect  of  Powers. — A  church  in  Man- 
chester was  vested  in  trustees,  in  terms  of 
a  deed  which  provided  that,  with  certain 
consents,  they  might  sell  the  church  and 
hold  the  money  realised  "for  such  purposes 
as  a  majority  of  the  members,  for  the 
time  being,  of  the  Presbytery  of  Edinburgh, 
at  a  meeting,  may  in  writing  direct."  The 
church  was  sold,  and  its  late  minister  brought 
an  action  to  have  it  declared  that  the  Pres- 
bytery might  pay  him  the  sum  realised  by 
way  of  compensation  for  his  loss  of  em- 
ployment. Held  that  the  action  was  irrele- 
vant. If  the  Presbytery  held  the  fund  at 
their  absolute  discretion,  the  pursuer  was  a 
mere  applicant  for  charity  ;  if  they  held  it 
under  limitations,  then  the  pursuer  had 
faUed  to  show  himself  an  object  of  the  trust. 
Machie  v.  Presbytery  of  Editiburgh,  1896,  23  R 
668 ;  33  S.  L.  R  479  ;  3  S.  L.  T.  311. 


6L  Administration  —  Trustees  —Powers 

—  Qratoities  to  Officers  —  Authority  of 
Court. — Where  the  purposes  of  a  charitable 
trust  had  failed,  the  Court  granted  authority 
to  the  trustees  to  pay  part  of  the  trust-funds 
to  officials  and  servants.  Falkirk  Industrial 
School  V.  Ferguson  Bequest  Fund,  1899,  1  F. 
1175. 

7.  Administration  —  Trustees  —  Powers 

—  Sale  of  Trust  Property.  -—  Held  that 
trustees,  administering  a  charitable  trust, 
had  power  to  sell  the  buildings  dedicated  to 
their  scheme  when  it  became  evident  that 
the  scheme  administered  by  them  was  about 
to  be  superseded  by  a  rival  scheme  which 
covered  all  their  objects.  Simpson  v.  Moffat 
IVorking-Men's  Imiiiute  Trs.,  1892,  19  R  389 ; 
29  S.  L.  R  325. 

8.  Administration  —  Trustees  —  Powers 
—Power  of  Sale— Trusts  Act,  1867,  sec  3.— 
A  truster  disponed  certain  heritable  subjects 
to  trustees  that  they  might  hold  and  maintain 
them  "as  a  Boman  Catholic  girls'  school,"  de- 
claring that  if  this  purpose  were  departed 
from  they  should  revert  to  his  heir.     The 


subjects  having  become  unsuited  for  a  school, 
the  trustees  applied  to  the  Court  for  power  of 
sale  under  sec.  3  of  the  Act  of  1867.  Power 
granted — the  Court  holding  that  the  mainte- 
nance of  a  Roman  Catholic  school,  and  not  of 
particular  buildings,  was  the  truster's  object. 
Downie,  <fcc.,  1879,  6  R  1013 ;  16  S.  L.  R  689. 

9.  Administration  —  Trustees  —  Powers 
—Power  to  Feu— Trusts  Act,  1876,  sec.  3.— 
The  trustees  of  a  charitable  mortification 
petitioned  the  Court  for  authority  to  feu 
lands  belonging  to  the  mortification.  Held 
that  they  had  power  to  feu  at  common  law, 
and  petition  refused  as  unnecessary.  Magis- 
trates of  Elgin  v.  Morrison,  1882,  10  R  342 ; 
20  S.  L.  R  239.  Jamieson  and  Another,  1884 
(O.  H.),  21  S.  L.  R  641. 

10.  Administration— Trustees— Removal 
of — Sequestration— Interim  appointment 
of  Judicial  Factor. — In  a  petition  for  removal 
of  trustees  in  a  charitable  trust  the  Court 
sequestrated  the  trust-estate  and  appointed 
a  judicial  factor  ad  interim  to  make  investi- 
gations. Carmont  v.  Mitchell* s  Trs.,  1883,  10 
R  829 ;  20  S.  L.  R  563. 

11.  Bursary— Title  to  Sue  for— Repara- 
tion.—  A  youth  raised  an  action  against 
trustees  administering  a  bursary  fund,  for 
declarator  that  he  had  been  duly  elected 
and  that  he  was  entitled  to  the  bursary, 
and  alternatively  for  damages.  Another 
competitor  had  in  point  of  fact  been  elected, 
but  the  pursuer  averred  that  his  election  had 
been  made  in  violation  of  the  essential  con- 
ditions on  which  the  bursary  was  given.  Held 
that  quoad  the  first  conclusion,  the  pursuer 
had  no  title  to  sue,  not  having  been  elected  ; 
and  that  quoad  the  second  conclusion  he  had 
not  relevantly  averred  loss.  M^Doiudd  v. 
M'Coll,  1890,  17  R  951  ;  27  S.  L.  R.  761. 

12.  Bursary— Competition  Irregularities. 
— The  trustees  of  a  fund  for  providing  bur- 
saries at  various  universities  advertised  for 
competition  certain  bursaries,  the  persons 
eligible  being  students  *' about  to  enter  on 
their  first  session  and  who  shall  pass  the 
entrance  examination  for  students  who  begin 
their  course  with  the  classes  of  the  second 
year.''  They  admitted  to  competition  and 
conferred  a  bursary  on  a  student  who  had 
already  attended  college  for  one  session  and 
was  about  to  enter  the  second  year.  A  com- 
petitor who  fulfilled  the  conditions  and  came 
next  to  this  person  in  the  competition  com- 
plained that  the  bursary  had  been  wrongly 
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conferred  on  him.  Held  that  although  the 
trufltees  had  deviated  from  the  intention 
they  advertised,  they  had  no  contract  with 
any  competitor,  and  had  not  committed  a 
wrong.  Martins  v.  MacDougaWs  Tr$.,  1885, 
13  R.  274 ;  23  S.  L.  R.  190. 

13.  Bursary— Ultra  Yixes  Award— Se- 
duction.— Governors  of  a  school  awarded  a 
hursary  to  a  candidate  who  did  not  satisfy 
the  conditions  under  which  it  should  be  held. 
The  Court,  in  an  action  at  the  instance  of 
the  father  of  the  candidate  next  in  merit, 
reduced  the  award  of  the  bursary,  and  ad- 
judged it  to  the  pursuer's  son.  WQuaker  v. 
Ballantrae  Educational  Trutt  Governors,  1891, 
18  R.  521  ;  28  S.  L.  R.  377. 

14.  Scheme— Title  to  Sue.— Persons  nomi- 
nated by  a  truster  as  trustees,  but  who  have 
not  accepted  office,  cannot  competently  appeal 
to  the  Court's  nobile  officium  for  the  approval 
of  a  scheme,  for  the  administration  of  trust- 
estate  bequeathed  for  charitable  purposes. 
Jratt  and  Others,  Petitioners,  1895,  23  R.  33; 
33  S.  L.  R.  19  ;  3  S.  L.  T.  118. 

15.  Scheme  —  Settlement  of  Scheme- 
Cottage  Hospital- A  fund  was  bequeathed 
to  trustees  to  found  a  cottage  hospitaL 
Full  power  was  given  to  them  to  work  out 
the  details.  They  proposed  a  hospital  for 
the  treatment  of  surgical  and  non-infectious 
diseases.  Town  councillors  thought  that  a 
hospital  for  infectious  diseases  would  be 
better.  That  would  relieve  the  rates.  Or 
they  proposed  a  *'  home  "  for  deserving  paupers. 
The  Court  was  of  opinion  that  the  trustees' 
scheme  came  nearer  the  intention  of  the 
testator  and  approved.  Gerard  Trs,  v.  Mojii" 
fieth  Magis.  ami  Others,  1901,  3  F.  800;  38 
S.  L.  R.617;  9  S.  L.  T.  48. 

16.  Scheme  —  Alteration  of  Purposes— 
Nobile  oficium. — The  Court  approved  of  a 
scheme  altering  a  trust  which  had  been  con- 
stituted ^'for  a  Fever  Convalescent  Home 
when  erected"  into  a  trust  "towards  pay- 
ment of  the  cost  of  a  Nurses'  Home."  Glasgow 
Infirmary,  1887,  14  R.  680. 

17.  Scheme— No  Directions  for  Manage- 
ment—Petition for  Scheme  for  Administra- 
tion.— A  testator  bequeathed  one- third  of  the 
proceeds  of  his  property,  heritable  and  move- 
able, to  be  invested  for  behoof  of  the  poor  of 
a  burgh  who  were  not  on  the  roll  of  the 
parochial  board  of  any  parish,  but  he  appointed 
no  trustees  and  left  no  directions  for  the  ad- 


ministration of  the  bequest.  The  executrix- 
dative  of  the  testator  petitioned  the  Court 
to  settle  a  scheme  for  the  administration  of 
the  bequest^  but  the  Court  hdd  that  the 
governors  of  an  existing  trust,  who  managed 
a  similar  charity  and  were  willing  to  under- 
take the  bequest  in  question  without  addi- 
tional expenses,  were  the  most  suitable 
parties  to  administer  it.  Murray  and  Another 
(GilFs  Exrs.),  Petitioners,  1891,  29  S.  li.  R 
173. 

18.  Scheme  —  Educational  —  Cominis- 
sioners. — Observations  as  to  the  powers  of 
commissioners  in  framing  schemes  under  the 
Educational  Endowments  Act,  1882.  Donald- 
son^s  Hospital,  dec,  v.  Commissioners  on  Educa- 
tional Etidotcments,  1885,  13  R  101;  23 
S.  L.  R  70. 

19.  Scheme  —  Educational  —  Commis- 
sioners-Educational Endowments  Act^ 
1882— Scope— Discretion  of  Commissioners. 

— A  truster  left  funds  to  be  applied  **  towards 
the  maintenance  and  promotion  of  religious 
ordinances  and  education  and  missionary 
operations  .  .  .  and  that  by  means  of  payments 
for  the  erection  and  support  of  churches  and 
schools  belonging  to  and  in  connection  with" 
certain  religious  bodies,  under  the  declaration 
that  *'  the  application  and  proportion  of  the 
trust  funds  shall  be  entirely  at  the  option 
and  discretion  of  the  quorum  of  my  said 
trustees  as  to  the  proportion  thereof  to  be 
applied  to  the  said  several  objects."  The 
Commissioners  under  the  above  Act  framed  a 
scheme  to  which  the  trustees  objected.    Held 

(1)  tliat  the  fund  was  in  part  an  educational 
endowment  in  the  sense  of  the  statute,  and 

(2)  that  the  Court  could  not  review  the  de- 
cision of  the  Commissioners  in  determining 
the  proportion  of  the  endowment  to  be 
applied  to  educational  purposes  or  as  to  the 
regard  to  be  shown  to  the  intention  of  the 
truster.  Ferguson  Bequest  Fund  v.  Commis- 
sioners  on  Educational  Endowments,  1887,  14  R 
624;  24S.  L.R.  441. 

20.  Scheme  — Educational  — Act  1882— 
Scope  of— Property  "dedicated  to  charit- 
able Uses." — Held  that  property  acquired  by 
magistrates  of  a  burgh  for  charitable  and 
educational  purposes,  but  held  by  them  under 
a  title  which  empowered  them  to  use  it  for 
any  other  purpose,  was  not  '*  dedicated  to 
charitable  uses''  in  the  sense  of  the  Educa- 
tional Endowments  Act,  1882.  Greenocir 
Magis.  v.  Commrs.  on  Educational  Endowments, 
1888,  15  R  440;  25  S.  L.  R  3.35. 
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21.  Scheme  —  Educational— (loTemors— 
Discretioii.  —  Held  that  the  govemoro  ap- 
pointed under  an  Educational  Scheme  were 
entitled  to  exercise  a  discretion  in  distribut- 
ing the  endowment  fund  among  members  of 
a  class  ("Children  of  poor  Highlanders")- 
GUitgow  Sducatiotial  Endowments  Board  v.  St. 
Colnmba  Gaelic  Uiurch,  1886,  23  S.  L.  R.  765. 

22.  Scheme— Educational— School  Board. 
— A  school  board  intervened  as  respondents, 
in  a  petition  by  trustees  as  to  the  disposal 
of  a  fund  dedicated  to  educational  purposes. 
Certain  of  their  suggestions  were  given  effect 
to,  and  the  Court  awarded  them  a  proportion 
of  their  expenses,  giving,  at  the  same  time, 
an  intimation  that  school  boards  must  not 
construe  this  as  an  invitation  to  come  for- 
ward, otherwise  than  as  representing  the  public 
interest.  Largs  Kirk-Session  v.  Largs  School 
Board,  1899, 1  F.  915;  36  S.  L.  R.  721. 

23.  Scheme— Educational— Educational 
Endowments  Act,  1882.— Ife/c/  that  a  scheme 
of  education  submitted  to  the  Court  was  in 
conformity  with  the  above  Act.  Forregfs 
Trs.^  dr.  V.  Commrs.  on  Educational  Endoxxh 
laents,  1884,  11  R,  719;  21  S.  L.  R.  503. 

24.  Scheme— Educational— AcUnstment. 
— A  testator  in  his  testament  left  provision 
for  a  charity  school.  There  being  blanks  in 
the  trust-deed,  the  Court  approved  of  a  scheme 
for  the  management  thereof.  Caird,  d-c.^ 
1H74,  IR.  529.' 

25.  Scheme— Educational— Alteration- 
Substitution  of  Bursaries  for  Apprentice 
Pees.  —  Alterations  in  the  scheme  of  ad- 
ministration of  a  charitable  trust  apprc/ved 
to  suit  state  of  things  in  district,  bursaries 
being  substituted  for  apprentice  fees.  Bur- 
vrt's  Trs.,  1876,  4  R.  127 ;  14  S.  L.  R.  106. 

26.  Scheme— Educational— Alteration.— 

Changes  in  the  management  of  a  school  and 
hospital  forming  a  charitable  trust,  tield  to 
be  within  the  powers  of  the  trustees.  Allayi 
v.  i<ti€lPs  Trs.,  1876,  4  R.  162;  14  S.  L.  R.  113. 

27.  Scheme  —  Educational  —  Alteration 
—  Educational  Endowments  (Scotland) 
Act»  1882,  sec  14  — Per  Ld.  President:— 
In  exercising  its  jurisdiction  under  the 
Educational  Endowments  Act,  the  Court  has 
not  to  consider  for  itself  what  are  the  best 
proposals  which  might  be  made  for  in- 
creasing the  usefulness  of  the  foundation, 
but  whether  the  proposals  actually  made  by 


the  governing  body  in  the  petition  before  it 
may  be  sanctioned,  with  or  without  modifica- 
tion. The  initiative  necessarily  rests  with 
the  governing  body,  and  the  Court  can  only 
deal  with  proposals  submitted  to  it  with  the 
consent  of  the  Education  Department.  In 
this  case  the  Court  approved  of  a  proposed 
alteration,  the  scope  of  which  was  to  grant 
retiring  allowances  to  teachers.  Governors  of 
HerioVs  Trust,  Petitioners,  1897,  25  R.  91 ; 
35  S.  L.  R.  96 ;  5  S.  L.  T.  200.  Commented  on 
in  Governors  of  SteKarVs  Educatio7ial  Trust, 
1898,  1  F.  1 ;  36  S.  L.  R.  1 ;  6  S.  L.  T.  151. 

28.  Scheme— Educational— Alteration- 
Alienation  of  Capital  —  The  Court  refused 
sanction  to  a  proposed  alteration  on  a  scheme, 
prepared  by  the  Educational  Endowment 
Commissioners,  for  the  administration  of  the 
income  of  an  educational  trust,  which  would 
have  the  effect  of  alienating  a  portion  of  the 
capital  of  the  trust.  Governors  of  Philj^s  Trust, 
1893,  20  R.  900;  30  S.  L.  R.  790;  1  S.  L.  T. 
105. 

29.  Scheme— Educational— Alteration  of 
Scheme  —  Educational  Endowments  Act, 
1882— Amendment  of  Petition. — A  petition 
was  presented  by  the  governors  of  Stewart's 
Educational  Trust,  with  the  consent  of  the 
Scottish  Education  Department,  craving  the 
Court  to  interpone  authority  to  a  scheme 
formulated  in  the  petition.  After  a  report 
by  the  Court's  reporter  the  petitioner  asked 
leave  to  amend  the  petition,  in  such  a  way 
as  to  change  its  scope  by  variation  of  the 
scheme  from  that  originally  proposed.  The 
Court  refiuied  leave  to  amend,  and  approved 
of  the  scheme  on  the  lines  of  the  original 
petition.  Governors  of  StewarVs  Educational 
Trust,  1898,  1  F.  1 ;  36  S.  L.  R.  1 ;  6  S.  L,  T. 
151. 

30.  Scheme— Educational— Alteration— 
Petition— Scope.— While  the  Court  was  in 
course  of  considering  a  petition  for  the 
modification  of  an  education  scheme,  which 
had  been  approved  of  by  the  Educational 
Endowments  Commissioners,  one  of  the 
governors  of  the  mortification  lodged  a 
minute,  raising  a  question  not  of  modifica- 
tion, but  of  radical  change  in  the  operation 
of  the  endowment.  The  Court  refused  to 
consider  the  question  raised  by  the  minute, 
as  it  did  not  fall  within  the  scope  of  the 
petition.  Crieff  School  Board,  1897,  24  R. 
1096  ;  34  S.  L.  R.  817 ;  5  S.  L.  T.  106. 

31.  Scheme— Educational— Extension  — 
Amendment  —  Educational    Endowments 
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(Scotland)  Act,  1882,  sees.  17,  22— Female 
Students. — On  the  petition  of  the  governors 
of  an  educational  trust  who  administered  funds 
in  terms  of  a  scheme,  the  Court  sanctioned  an 
amendment  of  the  scheme,  which  had  the 
efi'ect  of  extending  its  benefits  to  women. 
The  procedure  followed  by  the  Court  was  to 
remit  to  a  reporter^  who  consulted  with  the 
University  Courts  of  two  universities  endowed 
under  the  scheme.  Governors  of  Spence  Bur- 
sary Trust,  Petitioners,  1897,  25  R.  11 ;  35 
S.  L.  R.  18;  5S.  L.  T.  134. 

32.  Scheme— Educational— Extension  of 
—Educational  Endowments  Act,  1882,  sec. 
7.  —  Circumstances  in  which  the  Court 
exercised  its  powers  of  enlarging  a  truster's 
scheme  of  educational  endowment.  Governors 
ofhelVs  Trust,  1896,  23  R.  780 ;  33  S.  L.  R.  591 ; 
4  S.  L.  T.  34. 

33.  Scheme— Educational  —  Extension- 
Bursary.  —  A  testator,  in  order  to  promote 
original  research,  instituted  a  bursary  for 
medical  students  of  two  years'  standing, 
having  other  specified  qualifications.  It  being 
found  that  students  of  this  standing  did  not 
much  aflfect  original  research,  the  Court,  on 
the  petition  of  the  trustees,  extended  the 
benefits  of  the  bursary  to  graduates,  other- 
wise qualified,  and  attached  to  the  University 
as  students.  *'  Reid's  Prize  "  Trs.,  1893,  20  R. 
938  ;  30  S.  L.  R.  821 ;  1  S.  L.  T.  137. 

34.  Scheme— Educational  —  Extension- 
Bursary— Admission  of  Female  Candidates. 

— Authority  granted  to  trustees  who  adminis- 
tered a  fund  for  the  provision  of  University 
bursaries  open  to  men,  to  extend  the  scheme 
so  as  to  admit  women.  Clark  Bursary  Fund 
Trs.,  1903,  5  F.  433  ;  40  S.  L.  R.  352  ;  10 
S.  L.  T.  580. 

35.  Scheme— Educational— Extension — 
Bursary— Scarcity  of  Eligible  Candidates 
— Extension  to  Women. — Trustees  who  ad- 
ministered a  charitable  trust  for  the  control 
of  an  educational  endowment  in  the  form  of  a 
bursary  for  young  men  from  Nairn  who  should 
study  medicine  in  Glasgow,  found  that  only  a 
limited  number  of  candidates  came  forward,  so 
that  in  some  years  there  was  no  one  to  take 
the  bursary.  Application  to  the  Court  for  an 
extension  of  the  class  from  which  the  bursars 
might  be  chosen,  so  as  to  include  young 
women ;  refused.  Grigor  Medical  Bursary  Fund 
Trs.,  1903,  5  F.  1143;  40  S.  L.  R.  818;  11 
S.  L.  T.  245. 


36.  Scheme  —  Educational— Extension- 


Pensions  —  Retiring  Allowance — Educa- 
tional Endowments  (Scotland)  Act^  1882, 
sec.  20. — The  power  of  alteration  contained 
in  an  educational  scheme,  in  terms  of  sec- 
tion 20  of  the  Educational  Endowment's 
Act,  1882,  lield  not  to  warrant  an  applica- 
tion for  power  to  pay  retiring  allowances  to 
persons  who  had  been  in  the  service  of  the 
trust  which  was  superseded  by  the  governors 
under  the  scheme.  Dollar  InMitution,  G^jvcr- 
nors  of,  1890,  18  R.  174;  28  S.  L.  R.  155. 
But,  held  contra  in  Logan  and  Johnston  ScJioolj 
Governors  of,  1890, 18  R.  190. 

37.  Scheme— Educational— Extension  — 
Retiring   Allowances— BorTOwing.—Power 

to  borrow  granted;  power  to  grant  retiring 
allo¥nuices  in  excess  of  those  sanctioned  by 
the  scheme  refused,  where  no  change  of  circum- 
stances was  averred.  Glasgow  and  West  ofScot- 
land  Technical  College  Governors,  1902,  4  F.  982; 
39  S.  L.  R.  756 ;  10  S.  L.  T.  178. 

38.  Scheme  —  Lapse  —  Impossibility  of 
nm.lriiig  Effoctiire. — A  trust  fund  was  left  for 
distribution  in  charity  in  accordance  with  the 
wishes  of  the  truster's  descendants.  When 
these  latter  so  multiplied  that  their  wishes 
could  not  readily  be  ascertained,  the  trustees 
threw  the  fund  into  Court  in  an  action  of 
MP.  The  L.  O.  ordered  intimation  to  be 
made  to  the  Lord  Advocate,  and  appointed 
the  trustees  to  lodge  a  scheme  for  the  exe- 
cution of  the  trust.  Andi:rson^s  Trs,  v.  Goic, 
1901  (O.  H.),  9  S.  L.  T.  174. 

39.  Scheme— Lapse— Judicial   Factor.— 

Where  the  object  of  a  charitable  trust  lapses 
the  managers  should  petition  the  Court  to 
approve  of  a  scheme.  The  appointment  of  a 
judicial  factor  is  incompetent.  De  Virtc  v. 
Wilson,  1877,  5  R.  328  ;  15  S.  L.  R.  239. 

40.  Scheme  — Lapse— Cy  pr^s.- On  the 

failure  of  the  object  of  a  charitable  trust,  the 
Court  authorised  the  application  of  the  trust 
funds  to  another  but  very  similar  charity. 
GUisgow  Royal  Infirniai-y  v.  Glasgow  Magis., 
1888,  15  R.  264 ;  25  S.  L,  R.  216.  * 

41.  Scheme— Lapse— Cyprus— Dissenting 
Church. — Failure  of  purpose  of  trust  estab- 
lished to  promote  one  form  of  religion  ;  funds 
given  to  body  whose  object  approximated  most 
nearly  thereto.  Burnett  v.  St.  Andreu^s  EpuicO' 
pal  Church,  Brechin,  1888, 15  R.  723  ;  25  S.  L.  R. 
563. 
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42.  Scheme  —  Lapse — Cy  pr^s  —  Altera- 
tion— Failure  of  Pmpose.— In  1829  a  testator 
founded  and  endowed  a  scheme  for  the  in- 
door relief  of  a  defined  class  of  deserving  poor, 
and  a  hospital  was  built  for  their  entertain- 
ment. In  1893  it  was  found  no  longer  possible 
to  fulfil  in  terms  the  testator's  intention. 
On  a  petition  by  the  trustees  the  Court  sanc- 
tioned a  scheme  which  involved  the  sale  of  the 
hospital  and  outdoor  relief  of  the  indicated 
class.  Jo/m  WatV$  Hospital,  Leith,  Oovemors  of, 
1893,  20  R.  729;  30  S.  L.  R  664;  1  S.  L.  T. 
39. 

43w  Scheme— Lapse— Cyprte.— A  testator 
in  1739  left  three  sums  of  money,  the  interest 
of  which  was  to  be  expended  in  the  following 
ways,  viz. — (1)  In  maintaining  children  attend- 
ing a  particular  charity  school ;  (2)  in  pensions 
to  widows  of  ministers,  &c. ;  (3)  in  loans  to 
tradesmen.  In  1893,  upon  the  representa- 
tions of  the  trustees  of  these  moneys  that 
the  charity  school  had  ceased  to  exist  and 
that  the  third  purpose  of  the  trust  had  been 
found  unworkable,  the  Court  sanctioned  a 
scheme  of  administration  under  which  the 
income  of  the  third  sum  was  to  be  expended, 
along  with  that  of  the  second,  in  pensions  to 
duly  qualified  widows,  and  that  of  the  first 
sum  in  allowances  to  children  of  such  pen- 
sioners, being  under  fourteen  years  of  age. 
Dtivid$oti  ami  Others  {Tennant^s  Tr«.),  Peti- 
tioners, 1893,  30  S.  L.  R.  233. 

44.  Scheme  — Lapse  — Cy  pr^s— Exten- 
sioiL — The  Court  allowed  a  charitable  trust 
for  the  benefit  of  children  between  the  ages 
of  eight  and  fourteen  to  be  amended  so  as  to 
include  children  down  to  the  age  of  five,  when 
there  were  not  found  sufficient  children  of  the 
higher  age  to  exhaust  the  benefits  of  the 
trust.  Carnegie  Park  Orphanage  Trs.,  1892,  19 
R  605  ;  29  S.  L.  R.  489. 

45.  Scheme— Lapse— Cy  pr^s.— The  pur- 
poses of  a  trust  were  to  provide  an  infant 
schoolroom.  This  purpose  was  superseded 
by  the  institution  of  school  board  schools. 
The  Court  authorised  the  trustees  to  erect  a 
hall  to  be  used  as  a  Sunday  school,  holding 
this  nearer  the  purposes  of  the  trust  than 
would  be  a  handing  over  of  the  fund  to  the 
School  Board  to  relieve  the  rates.  Prestonpans 
Kirk'ikssion  v.  Prestonpans  School  Board,  1891, 
19  R  193 ;  29  S.  L.  R.  168. 

46.  Scheme — Lapse— Cy  prds.— In  approv- 
ing a  scheme  for  the  administration  of  a  chari- 
table trust — whose  original  object,  education. 


had  been  superseded  by  School  Boards — the 
Court  sanctioned  the  payment  of  a  pension  to 
the  retired  teacher  of  a  school  which  the  trust 
had  endowed.  Portobello  Female  Scliool  Trs,, 
1900,  2  F.  418 ;  37  S.  L.  R  311 ;  7  S,  L.  T. 
325. 

47.  Scheme — Lapse— Cy  prds. — See  Mil- 

chelVs  Hospital,  Governors  of,  1902,  4  F.  582 ;  39 
S.  L.  R  440 ;  10  S.  L.  T.  35. 

48.  Scheme— Lapse— Temporary  Holder 
of  Oi&ce.  —  Held  that  a  bequest  directing 
trustees  to  pay  the  clear  annual  interest  of  a 
sum  of  money  to  the  schoolmaster  officiating 
for  the  time  in  connection  with  the  Estab- 
lished Church  in  a  certain  parish,  did  not 
lapse  by  there  ceasing  pro  tern,  to  be  a  school- 
master of  that  description.  Observations  on 
schemes  for  carrying  out  charitable  bequests. 
Grant  v.  Macqueen,  dbc,  1877,  4  R.  734 ;  14 
S.  L.  R  478 ;  M'Dov/jall,  1878,  5  R  1014. 

49.  Scheme— Lapse— Cy  '  pr^s.— By  re- 
solution of  a  public  meeting,  a  committee  was 
appointed  to  collect  subscriptions  and  ad- 
minister them  in  relieving  the  dependants  of 
the  crew  of  the  Celerity,  which  had  been  lost 
at  sea  ;  and  they  were  empowered,  in  their 
discretion  and  on  failure  of  the  immediate 
objects  of  relief,  to  apply  the  funds  towards  a 
similar  object.  All  the  beneficiaries  of  the 
charity  died,  and  the  committee  found  them- 
selves with  funds  in  hand.  They  failed  to 
discover  any  "  similar  object,"  and  petitioned 
the  Court  to  approve  a  scheme.  Held  that  a 
valid  trust  had  been  constituted  for  a  chari- 
table purpose ;  and  scheme  approved.  Gibson 
and  Others,  Petitioners,  1900,  2  F.  1195  ;  37 
S.  L.  R  917  ;  8  S.  L.  T.  157. 

50.  Lapse— Cy  pr^s— Residue.— A  testa- 
tor bequeathed  a  fund  to  the  trustees  of  a 
school  carried  on  in  connection  with  eight 
incorporated  trades  of  Perth.  It  was  a  con- 
dition of  the  bequest  that  the  trustees  should 
undertake  to  retain  the  management  of  the 
school  in  their  own  hands,  "  and  in  the  event 
of  their  declining  to  accept  on  this  condition 
the  amount  shall  form  part  of  the  residue  of 
my  estate  .  .  ."  The  trustees  accepted  the 
legacy  and  carried  on  the  school  for  sixteen 
years,  when  it  was  closed.  Held  that  the 
bequest  reverted  to  residue.  Youngs  Trustee 
V.  Perth  IncorporaUd  Trades,  1893,  20  R.  778  ; 
30  S.  L.  R.  704 ;  1  S.  L.  T.  72. 

51.  Lapse— Legacy  to  Church  on  Con- 
dition—Connection between  two  Chnrches. 
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— A  lady,  by  her  will,  directed  her  trustees  to 
pay  the  interest  of  £3000  to  the  incumbent, 
for  the  time  being,  of  St.  James's  Episcopal 
Church,  Aberdeen,  "  so  long  as  that  congrega- 
tion shall  not  be  united  or  in  connection  with 
the  Scottish  Episcopal  Church,"  in  which 
event  the  £3000  should  lapse  into  residue. 
Held  that  the  fact  that  the  incumbent  of  St. 
James's  openly,  and  in  the  knowledge  of  the 
congregation,  accepted  licence  of  the  Scottish 
Episcopal  Bishop  of  Aberdeen,  and  presented 
to  him  candidates  for  confirmation,  did  (along 
with  other  circumstances)  amount  to  a  con- 
nection in  the  sense  of  the  will,  and  that  the 
£3000  had  fallen  into  residue.  Bannerman  v. 
Bannerman's  Trustee,  1896,  23  R.  959;  33 
S.  L.  R.  695 ;  4  S.  L.  T.  71. 

52.  Lapse  —  Dissolution— Amalgamation 
with  similar  Trust. — The  Edinburgh  Young 
Women's  Christian  Institute  was  founded  in 
1874  and  carried  on  by  public  subscription 
until  1893,  when  it  was  desired  to  dissolve  the 
institute,  sell  its  heritable  property,  and  hand 
over  the  whole  funds  to  the  Edinburgh  branch 
of  the  Young  Women's  Christian  Association. 
No  provision  for  dissolution  was  made  in  the 
constitution  of  the  society.  The  Court  refused 
a  petition  to  sanction  the  scheme,  as  being 
either  unnecessary  or  incompetent.  Edin- 
burgh Young  Women- s  Christian  Institute,  1893, 
20  R.  894 ;  30  S.  L.  R.  784 ;  1  S.  L.  T.  104. 

53.  Object— Dunbar  Sailors'  Box.— Held 
that  the  "  Society  of  Sailors  of  Dunbar  "  was 
a  friendly  society  and  not  a  charitable  society, 
and  that  accordingly  the  Court  had  no  power 
to  make  directions  for  the  application  of  its 
funds.  Smith  v.  Ld,  Advocate,  1899,  1  F.  741 ; 
36  S.  L.  R.  547 ;  6  S.  L.  T.  374. 

54.  Object— "Ferguson  Bequest  Fund"— 
« Oongregational  or  Independent  Church." 

'—The  ''^Ferguson  Bequest  FumV*  v.  Congrega- 
tioiml  Union  and  Others,  1898,  1  F.  1224 ;  36 
S.  L.  R.  157;  6  S.  L.  T.  236. 

55.  Object— ''Minister  in  Oi&ce  for  the 
Time"  —  Parish  Minister  retired  from 
Active  Duty  —  Assistant  and  Successor 
appointed. — A  trustee  directed  that  the  in- 
come from  certain  funds  should  be  paid  to  the 
minister  who  is  in  office  at  the  time  the  same 
becomes  payable.  Circumstances  in  which  held 
that  the  assistant  and  successor  of  the  minister 
of  the  parish  was  entitled  to  the  benefit  of 
the  trust.  Scottish  American  Investment  Coy. 
Ltd,  V,  Morgan  arui  Others,  1903  (0.  H.),  11 
S.  L.  T.  362. 


56.  Objects"  Natives  of  Irroie."- A  be- 
quest made  in  1859  in  favour  of  ''  natives  of 
Irvine  "  held  to  be  intended  for  the  benefit  of 
persons  bom  within  the  parliamentary  burgh 
as  in  1859.  Irvine  Magis.  v.  Muir,  1888,  15  R. 
396 ;  25  S.  L.  R.  296. 

57.  Object— "Poor  and  NeedftiL"— A 

legacy  in  favour  of  the  ^*  poor  and  needful"  in 
a  specified  district  is  to  be  applied  in  relief 
of  such  persons  whether  or  no  they  are  in 
receipt  of  parochial  aid.  Paierson^s  Trs.  v. 
Christie,  1899,  1  F.  508  ;  36  S.  L.  R.  384 ;  0 
S.  L.  T.  301. 

58.  Object— Promotion  of  Phrenology.- 

A  bequest  "  for  the  advancing  of  the  science 
of  phrenology  "  Jield  valid.  McLean  v.  Hender- 
son's Trs.,  1880,  7  R.  601 ;  17  S.  L.  R.  457. 

59.  Object— Bagged  Schools,  Dundee- 
Mars  Training  Ship. — Held  that  the  institu- 
tion of  the  Mars  Training  Ship,  anchored  at 
Newport,  was  entitled  to  rank  as  a  charitable 
trust  for  ^'ragged  schools,  Dundee."  Bogi'-'s 
Trs.  V.  Swamtofi,  1878,  5  R.  634;  35  S.  L.  R 
342. 

60.  Object— Public  Endowment— Dedica- 
tion of  Building  to  Public  Uses— Reserved 
Bight. — The  proprietor  of  a  conservatory 
presented  it  to  the  Royal  Botanic  Institution 
of  Glasgow,  to  be  erected  in  the  Botanic 
Gardens  there,  on  terms  set  forth  in  a 
deed  of  agreement  between  the  parties.  In 
article  8  of  the  deed  of  agreement  it  was, 
inter  alia,  provided  that  **all  parties  having 
right  of  admission  to  the  gardens  shall, 
every  lawful  day,  have  equal  access  to  the 
conservatory  during  garden  hours,  except 
when  the  conservatory  is  required  for  the 
concerts  and  entertainments  after  men> 
tioned."  In  article  9  of  the  agreement  it 
was,  inter  alia,  provided  tliat  the  proprietor 
of  the  conservatory  should  have  right  "to 
use,  on  lawful  days,  the  conservatory  for 
concerts  and  other  entertainments."  Held 
that  these  provisions,  taken  in  connection 
with  the  whole  circumstances  of  the  case, 
entitled  the  proprietor  of  the  conservatory 
to  give  entertainments  therein  every  evening 
during  the  summer  season,  and  that  the 
Botanic  Institution  was  not  entitled  to 
limit  such  use  to  three  evenings  in  the 
week.  Glasgow  Royal  Botanic  Institution  v. 
KMle,  1874,  12  S.  L.  R,  322. 

61.  School  — Tenns  of  Foundation  — 
Fettes  College. — A  leprous  student  is  liable 
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to  summftiy  dismissal  from  Fettes  College. 
PiggoU  V.  FeUes  Trust,  1888,  16  R  199;  26 
S.  L.  R.  143. 

62.  Traoflference  of  Trust — School— En- 
dowed School-— School  Board— Education 
(Scotland)  Act,  1872,  sea  Sa— The  Court  re- 
fined to  sanction  the  gratuitous  transference 
of  an  endowed  school  from  the  trustees  under 
the  endowment  to  the  local  School  Board. 
O'iUende  School  Trt. ,  Petitioners,1903, 5  F.  424 ; 
40  a  L.  R  345  ;  lOS.  L.  T.  600. 

63.  Transference  of  Trust  —  Ex  oi&cio 
Tmstees. — Ex  officio  trustees  on  an  educa- 
tional endowment  scheme  petitioned  the  Court 
for  a  transference  of  the  trust  from  them  to 
the  local  School  Board,  on  the  ground  that 
they  desired  to  be  relieved  of  their  office. 
Petition  rtftued.  McLean  and  Others,  Peti- 
tioners, 1898,  1  F.  48;  36  S.  L.  R  46;  6 
S.  L.  T.  171. 

64.  Transference  of  Trust  —  School  — 
School  Soard— Pension  to  Teacher— Nohile 
oficinnL — In  approving  a  scheme  for  the 
administration  of  a  charitable  trust  whose 
original  object,  education,  had  been  super- 
seded by  School  Boards,  the  Court  sanctioned 
the  payment  of  a  pension  to  the  retired  teacher 
of  a  school  which  the  trust  had  endowed. 
Portobello  Female  School  Trs.,  1900,  2  F.  418  ; 
37  S.  L.  R  311 ;  7  S.  L.  T.  325. 

65.  Transference  of  Trust  —  Scheme — 
Educational  Endowments  Act,  1882.— In 
1888  the  Commissioners  under  the  Educa- 
tional Endowments  Act,  1882,  framed  a 
scheme  for  the  application  of  a  charitable  be- 
quest. The  scheme  contained  a  clause  em- 
powering the  Court  of  Session  to  alter  it  upon 
apptication  made  by  the  Governors  of  the 
Trust,  with  consent  of  the  Scottish  Education 
Department.  CHrcumstances  in  which  the 
Court  approved  of  a  transfer  of  the  school 
buildings,  &c.^  to  the  School  Board,  for  the 
purpose  of  providing  efficient  secondary  educa- 
tion. Governors  of  Anderson  Trust ,  1896,  23  R 
592  ;  33  S.  L.  R.  430 ;  3  S.  L.  T.  310. 

66.  Transference  of  Trust  —  School  — 
School  Board. — Circumstances  in  which  the 
intention  of  a  truster  who  had  endowed  a 
school  in  the  seventeenth  century  for  higher 
education  having  become  impossible  of  Hteral 
fulfilment,  a  new  arrangement  involving  a 
lease  of  the  endowed  school  to  the  School 
Board  was  sanctioned  by  the  Court,  subject 
to  certain  powers  of  nomination  being  reserved 


to  the  endowment  trustees.  M^Culloch,  dbc, 
V.  Kirk-Session  and  Heritors  of  Dairy,  1876,  3 
R  1182;  13S.  L.  R  717. 

67.  Subscription— Failure  of  Purpose— 
Bestoration  of  Funds  to  Subscribers- 
Donation  or  Trust.— The  trustees  of  the 
Ferguson  Bequest  Fund,  having  authority  to 
set  apart  sums  for  the  benefit  of  ragged  or 
industrial  schools,  subscribed  towards  the 
funds  of  such  an  institution.  Its  constitution 
authorised  a  majority  of  subscribers  to  divert 
its  endowment,  in  the  event  of  a  failure  of  its 
purpose.  This  contingency  having  happened, 
— held  that  the  ''  Ferguson  Bequest "  trustees 
had  made  an  absolute  donation  of  their  con- 
tribution, and  could  not  demand  it  back. 
Falkirk  Industrial  School  Trs.  v.  Ferguson  Be- 
quest Fund,  1899,  1  F.  1175;  36  S.  L.  R  924; 
7  S.  L.  T.  127. 

66.  Subscriptions  towards— Can  they  be 
recovered  on  winding  up  of  Trust?— Sub- 
scriptions to  a  charitable  trust  cannot  be 
recovered  if  the  objects  of  the  trust  fail  and 
it  comes  to  be  wound  up.  Falkirk  Industrial 
School  Trs,  v.  Ferguson  Bequest  Fund,  1899, 1  F. 
1175 ;  36  S.  L.  R  924 ;  7  S.  L.  T.  127. 
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Minister  (Dissenting),  21-23. 

Minorities,  17-24. 
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Sittings,  100-103. 

Stipend,  62-82. 

Sub-Commissioners,  131. 

Suspension  of  Ministeb,  22,  23. 

Teind  Court,  134-139. 

Teinds,  106-139. 

Teinds,  Liability  for,  106, 107. 

Locality,  108-111. 

p  arson  aqe,  112. 

Procedure,  109,  126-139. 

Sub-Valuation,  129-133. 

Surplus,  113. 

Surrender,  114, 116, 

Valuation,  113-133. 
Widows'  Fund,  83. 

1.  Bells— Bells  for  Church  and  Town— 
Not  for  Dissenters.— On  the  re-erection  of 
the  Peehles  Church  towards  the  end  of  the 
eighteenth  century,  the  heritors  of  the  parish 
and  the  magistrates  of  the  town  agreed  that 
a  steeple  to  be  annexed  to  the  church  should 
be  raised  at  the  cost  of  the  town,  the  bells  to 
be  employed  for  the  parish  as  well  as  the 
town, — Jield  that  the  bells  should  be  rung  for 
purposes  of  the  church  and  of  the  town,  but 
not  of  dissenting  churches.  Magistrates  of 
Peebles  v.  Kirk-Session  of  Peehles,  1874,  1  R. 
1139;  11  S.  L.  R.  655;  1875,  L.  R.  2  Sc.  App. 
460;  2  R.  (H.  L.)  117 ;  12  S.  L.  R.  430. 

2.  Buildings— New— Appeal  to  L.  0.  on 
Teinds  —  Review  —  Redaction  —  Ecclesi- 
astical Buildings  Act,  1868.— The  findings 
of  the  L.  O.  on  Teinds  on  questions  sub- 
mitted to  him  in  terms  of  the  Ecclesiastical 
Buildings  Act  of  1868  are  final,  and  cannot 
be  reviewed  by  way  of  reduction.  Campei- 
doinij  Earl  of,  v.  AucfUerarder  Presfyytery,  1902, 
5  F.  61 ;  40  S.  L.  R.  45  ;  10  S.  L.  T.  336. 

3.  Buildings— New— Rebuilding  or  Re- 
pair—Appeal from  Presbytery— Eifect  of 
Ecclesiastical  Buildings  and  Glebes  Act, 
1868,  sees.  3,  4. — Where  a  dispute  arises 
between  the  heritors  of  a  parish  and  the 
presbytery  as  to  the  repairing,  &c.,  of  a 
church,  and  an  appeal  is  taken  to  the  Sheriff 
under  sec.  3  of  the  Ecclesiastical  Buildings 
Act,  the  efiect  of  the  appeal  is  to  transfer 
the  whole  proceedings  to  the  Sheriff  Court 
until  final  settlement  of  the  dispute  either 
by  the  sustaining  of  the  views  of  one  of  the 
parties  or  by  a  compromise.  Oliphant  v.  St. 
Andrews  Presbytery,  1900  (0.  H.),  38  S.  L.  R. 
484;  8S.  L.  T.  314. 

4.  Buildings— New— Obligation  to  Re- 
pair or  Rebuild. — Where  it  appeared  from 


the  report  of  a  man  of  skill  to  whom  the 
Sheriff  remitted  to  examine  the  fabric  of  a 
church  that  it  could  be  substantially  repaired 
for  much  less  than  the  cost  of  a  new  church, 
the  Court  refused  to  ordain  the  heritors  to  re- 
build, but  ordered  them  to  repair. — Macediern 
V.  Heritors  of  Inverness  (O.  H.),  1885,  22  S.  L.  R 
604. 

5.  Ohurchyard — AlteraUon— Interdict.— 
Interdict  granted  against  a  heritor  erect- 
ing a  chapel  for  episcopal  services  in  a  parish 
churchyard.  Wrigktt  dx.  v.  Lady  Elphindone^ 
1881,  8  R.  1025 ;  19  S.  L.  R.  1. 

6.  Churchyard— Encroachment  on— En- 
largement of  Church. — Heritors  and  kirk- 
session  held  entitled  to  encroach  upon  a 
church  burying-ground  in  order  to  enlarge 
the  church.  Steel  v.  St,  GuthherVs  Parish  Kirk- 
Session,  1891,  18  R.  911 ;  28  S.  L.  R.  678. 

7.  Churchyard  —  Compulsory  Enlarge- 
ment—Order  of  Presbytery— Informality 

— Notice.  —  Held  that  a  mere  informality 
was  not  ground  enough  on  which  to  impeach 
an  order  of  Presbytery  enlarging  a  church- 
jrard,  where  the  order  had  been  preceded 
by  sufficient  notice  to  the  landowners  and 
others  affected.  Walker  v.  Presbytery  of 
Arbroath,  1876,  L.  R.  2  A.  C.  79  ;  4  R.  (H.  L.) 
1 ;  14  S.  L.  R.  182. 

8.  Churchyard — Extension— Mausoleum 
— Burial-Grounds   Act,    1865,    sec.    11. — 

Held  that  the  erection  of  a  mausoleum  upon 
private  property  was  not  an  appropriation 
of  ground  for  a  burial-ground  within  the 
meaning  of  sec.  11  of  the  above  Act.  Bain 
V.  Lady  Seafield,  1884,  12  R.  62 ;  22  S.  L.  R. 
41. 

9.  Churchyard  —  Heritors.  —  "  The  pro- 
perty of  the  solum  of  the  churchyard  is  vested 
in  the  heritors,  but  as  trustees  with  a  duty  to 
use  it,  and  see  that  it  is  used,  only  as  a 
churchyard.  In  the  performance  of  that  duty 
they  may  be  controlled  by  this  Court  at 
the  instance  of  any  one  having  a  legitimate 
interest "  {per  Ld.  Young).  Subject  to  this 
control  they,  the  heritors,  have  power  to  com- 
promise disputes  as  to  the  boundaries  of  the 
churchyard.  Fraser  v.  Turner,  1893,  21  R. 
278 ;  31  S.  L.  R.  228. 


10.  Churchyard  — Heritors — 
—Consent  of  Heritors — The  consent  of  the 
heritors  is  required  to  the  excambion  of  the 
site  of  a  church  and  the  churchyard,  but  not 
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of  the  glebe.  Bain  v.  Lady  ^'eafield,  1887, 
14  R.  939;  24  8.  L.  R.  662.  Ru8s^  v.  Marquis 
o/BuU,  1882,  10  R.  302 ;  20  S.  L.  R.  211. 

11.  Ohurchyard— Heritor— Sin^rnlar  Suc- 
cessor.— A  singular  sucoessor  to  a  heritor  has 
DO  rights  in  his  predecessor's  family  vaults  in 
the  parish  church  burying-ground.  ''SUel  v. 
St.  CuihbeH*s  Paridi  Kirk-Semm,  1891,  18  R 
911;  28  8.  L.R678. 

12.  Chnrchyaid  — Tombstone— Bemoval 
— ^SestoratioiL  —  A  tombstone  which  had 
been  erected  by  a  relative  on  ground  pur- 
chased with  the  funds  of  the  deceased  was 
removed  by  the  deceased's  sole  next-of-kin 
and  executor  two  years  after  its  erection. 
The  Court  ordered  its  restoration.  JFright 
V.  JFright,  1881,  9  R  15  ;  19  8.  L.  R  6. 

13.  Churchyard— Petition  to  Disinter.— 

On  a  petition  by  a  widow  for  authority  to 
disinter  her  husband's  remains  in  a  parish 
churchyard  and  remove  them  to  another  place, 
there  being  no  opposition,  the  Court  remitted 
to  the  Sheriff  to  inquire  and  proceed.  Mitchell, 
1893,  20  R  902;  30  8.  L.  R.  801 ;  18.  L.  T. 
106. 

14.  Committee  of  Management — Qnomm 
— Title  to  Sue. — The  committee  of  manage- 
ment of  a  church  consisted  of  nine  members. 
Four  of  them  formed  a  quonun  with  power 
'^  generally  to  manage  the  secular  affairs  of 
the  said  church."  Held  that  a  quorum  could 
not  sue  in  the  names  of  the  individual  mem- 
bers without  obtaining  the  consent  of  each 
individual ;  but  opinion  that  the  quorum  was 
entitled  to  sue  in  their  own  names,  on  obliga- 
tions conceived  in  favour  of  the  committee  of 
management.  Cambudang  iV,  Church  Com^ 
mittee  v.  Bryce,  1897,  26  R  322 ;  36  8.  L,  R. 
245. 

15.  Committee  of  Management— Meeting 
of  Committee  —  Notice  of  Meeting — Title 
to  8ne. — The  committee  of  management  of  a 
church  sued  one  of  the  members  of  committee 
for  payment.  The  meeting  of  committee  at 
which  it  was  resolved  to  raise  the  action  was 
summoned  by  notice  from  the  pulpit,  such 
being  the  usual  form  of  notice  of  meetings. 
The  defending  committee-man  objected  that 
the  pursuers  had  not  full  authority  to  pro- 
ceed with  the  action,  because  he  and  another 
member  had  not  received  notice  to  attend  the 
meeting.  He  did  not  aver  that  he  was  ignor 
ant  of  the  committee's  sederunt,  and  on  this 
ground  the  Court  dirniined  the  action,  the 


defender  being  bound  to  attend  the  meeting 
if  aware  of  its  date,  and  the  intimation  given 
being  prima  facie  sufficient.  ForHi  Chur*h 
Managers  v.  Darling,  1898,  25  R  747;  35 
8.  L.  R.  572  ;  6  8.  L.  T.  216. 

16.  Discipline— Marriage— Proclamation 
of  Banns. — Regular  marriages  in  facie  eccUsiai 
must  be  preceded  by  banns,  the  proclamation 
thereof  being  inter  sacra,  and  forming  part  of 
the  church  discipline.  HuUon  ami  Others  v. 
Harper  and  Others,  1876,  L.  R  1  App.  Ca.  464  ; 
3  R.  (H.  L.),  9 ;  13  8.  L.  R  740. 

17.  Dissenting  Chnrch— Constitution- 
Voluntary  Association  —  Free  Chnrch  of 
Scotland— United  Free— Property— Siglits 
of  Minority— Breach  of  Fundamental  Doc- 
trine of  Constitution.— The  Free  Church  of 
8cotland  united  with  the  United  Presbyterians 
under  the  name  of  "United  Free.''  A 
minority  of  the  Free  Church,  who  had  dis- 
sented from  the  Union,  raised  an  action 
against  the  United  Free  for  delivery  of  all 
Free  Church  property,  on  the  ground  that,  in 
entering  the  Union,  the  Free  Church  had 
violated  fundamental  principles  of  its  con- 
stitution, the  United  Presbyterian  Church 
being  a  voluntary  association.  The  principle 
said  to  have  been  violated  was  that  of 
establishment,  which  the  Free  Church  had 
abandoned  at  the  Union,  and  certain  doc- 
trines as  contained  in  the  Confession  of 
Faith.  The  Court,  holding  that  the  said 
principle  (looked  at  historically)  was  not 
fundamental,  assoilzied  the  defenders.  Lord 
Toung  expressed  an  opinion  that,  whether 
fundamental  or  no,  dissenting  churches  could 
violate  their  principles.  The  House  of  Lords 
reversed,  holding  that  the  said  principles 
were  fundamental  to  the  trust.  BannaJtyne  v. 
United  Free  Church  of  Scotland,  1902,  4  F.  1083  ; 
39  8.  L.  R  793 ;  10  S.  L.  T.  200 ;  1904,  L.  R. 
[1904]  A.  C.  515  ;  6  F.  (H.  L.),  ;  41  8.  L.  R 
742 ;  12  8.  L.  T.  297.  8ee  UyiiUd  Free  Church 
y.M'Iver,  1902,  4  F.  1117. 

18.  Dissenting  Chnrch— Constitution- 
Reformed  Presbyterian  Chnrch— Proposed 
Union  with  Free  Chnrch  —  Property  — 
Tmst-Deed  nnanimonsly  resolved  on  by 
Congregation— Resolution  by  majority  of 
Congregation  in  terms  of  Tmst-Deel— 
The  titles  to  church  property  of  the  Reformed 
Presbyterian  Church  were,  on  their  sale  in 
1875  under  authority  of  the  Court,  taken,  by 
unanimous  resolution  of  the  congregation,  in 
terms  different  from  the  former  titles,  viz., 
in  the  event  of  a  resolution  to  unite  with 
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another  denomination  or  of  a  split  in  the 
Synod,  for  behoof  of  the  section  of  members 
adhering  to  a  majority  of  the  Synod,  but 
declaring  that  in  the  event  of  the  majority  of 
the  congregation  not  adhering  to  the  majority 
of  the  Synod  and  their  resolution  being  con- 
firmed in  writing  by  two-thirds  of  the  mem- 
bei^s,    the    property    to    be    held    for    such 
two- thirds.    In  1876  the  Keformed  Presby- 
terian Church  united  with  the  Free  Church, 
three  months  later  the  congregation  resolved 
oy  a  majority  not  to  adhere  to  the  resolution 
of  the  Synod,  but  instead  to  join  the  Estab- 
lished   Church.      The    resolution    was    duly 
confirmed  by  two-thirds  of  the  members,  and 
the  majority  therefore  carried  their  Church 
into  the  Established    Church.      Held,  on  a 
small  minority  claiming  the  church  property, 
that  the  titles  of  1875  regulated  the  matter; 
that  they  contemplated  such  a  union  as  this, 
and  that  the  proper  steps  had   been  taken 
to  transfer  the   property  to    the   majority. 
Kennedy,  dbc.  v.  Morrison  aiid  Lee,  1879,  6  R. 
879  ;  16  S.  L.  R.  480. 

19.  Diflseuting  Chnrch— Coiistitiition— 
"  Dissolution  "—Union  "as  a  chnrcL"— A 
legacy  in  favour  of  the  U.O.S.  church  was  be- 
queathed in  terms  that  '^  should  the  church 
cease  to  exist  as  a  separate  congregation  and 
unite  as  a  church  with  some  other  church," 
the  united  body  should  enjoy  the  legacy. 
Provision  was  made  for  the  event  of  a  total 
dissolution  of  the  church.  A  majority  of  the 
U.O.S.  church  having,  in  a  body,  gone  over  to 
another  church,  took  their  minister  and  re- 
tained possession  of  the  church  buildings. 
The  minority  was  unable  to  cohere  as  a 
separate  congregation.  Held  that  the  U.O.S. 
church  had  been  dissolved  in  the  sense  of  the 
bequest.  Lyon^s  Trs,  v.  Aitken  and  Others, 
1904, 6  F.  608 ;  41  S.  L,  R.  441 ;  11  S.  L.  T.  810. 

9 

20.  Dissenting  Chnrch  —  Constitution — 
Change  of  Principles  or  of  Management- 
New  Compact— Legality  of  Compact— Oath 
of  Allegiance  — Exercise  of  Franchise.— 
The  minority  of  members  of  a  church  adhered 
to  the  principles  that  members  of  their 
church  must  abstain  from  taking  the  oath 
of  allegiance  or  exercising  the  franchise. 
Held  that  their  position  on  these  principles 
was  not  illegal,  and  did  not  bar  them  from 
applying  to  the  courts  in  vindication  of  their 
patrimonial  rights.  "  The  Ferguson  Bequest 
Fund  "  Case,  1879,  6  R  486  ;  16  S.  L.  R  300. 

21.  DissentingChurch- Minister— Salary 
—  Trust  —  Support   of  Minister.  —  The 


managers  of  an  Episcopalian  Church  were 
charged  with  the  duty  of  making  due  provi- 
sion for  the  canons  of  a  cathedral.  One  of 
the  canons,  duly  appointed,  sued  them  for  a 
salary.  He  did  not  aver  a  contract  with 
them,  or  a  trust  in  them  for  his  behoof. 
Action  dismissed  as  irrelevant.  Brook  v.  Kelly y 
1893  (H.  L.),  20  R.  104 ;  30  S.  L.  R.  472. 

22.  Dissenting  Church  —  Minister  — 
Voluntary  Association— Bules—Gontract 
—  Specific  Performance  —  Juiisdiction« 
Exercise  of— Ultra  vires.  — A  minister 
who  was  suspended  by  the  Synod  of  a 
voluntary  church  raised  an  action  for  reduc- 
tion of  his  suspension  and  restoration  to  his 
office.  He  averred  that,  in  terms  of  the 
contract  of  association,  as  embodied  in  the 
Society's  rules,  his  suspension  was  in  certain 
respects  vltra  vires.  There  was  among  the 
rules  one  to  the  effect  that  members  should 
not  have  recourse  to  the  Civil  Courts.  Htld 
(1)  that  a  breach  of  contract  was  relevantly 
averred ;  (2)  that  if  the  suspension  was  xUtra 
vires,  appeal  to  the  Civil  Courts  was  not 
excluded;  (3)  that  the  Court  would  not 
interfere  to  restore  the  pursuer  in  cases  such 
as  this.  Skerret  v.  Oliver,  1896;  23  R.  468; 
33  S.  L.  R.  323 ;  3  S.  L.  T.  257. 

23.  Dissenting  Church— Minister— Sus- 
pension—Voluntary  Association— Rules — 
Ultra  vires— Patrimonial  Interest.— The 

Synod  of  the  United  Presbyterian    Church 
suspended  Skerret  by  decree  of  a  commission 
to  which  the  Synod  had  delegated  its  powers 
— \dtra  vires,  it  was  said.     Skerret  raised  au 
action  (1)  for  declarator  that  his  suspension 
was  contrary  to  the  rules  of  the  church ;  (:2) 
*'  in  case  it  may  be  necessary ,''  for  reduction 
of  the  decree  ;   (3)  for  interdict  against  the 
filling  up  of  his  charge,  or  depriving  him  of 
the  emoluments.    He  abandoned  the  first  and 
third  conclusions.     The  Court  dismissed  the 
action  (1)  because  it  was  not  competent  for 
him  to  insist  in  the  second  conclusion  after 
abandoning  the  first  and  third,  as  the  second 
was  ancillary  merely  to  the  other  two ;  and 
(2)  because  reduction  of  the  Synod's  decree 
would  not  restore  his  status  as  a  minister  or 
lead  to  the  establishment  of  any  patrimonial 
light.     Skerret  v.  Oliver,  1896,  23  R  468 ;  33 
S.  L.  R.  323  ;  3  S.  L.  T.  257. 


24.  Dissenting  Church— Property— Rij 
of  Minority  to  Resist  Resolution  of 
Majority  to  Dissolve  Association  and  Pay 
away  its  Punds— Ultra  vires.— An  asso- 
ciation was  formed  by  members  of  various 
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English  Episcopalian  congregations  for  the 
purpose  of  providing  the  services  of  a  bishop 
to  exercise  Episcopal  functions  among  them, 
and  the  services  of  a  bishop  were  secured. 
In  consequence  of  a  majority  of  the  asso- 
ciation coming  to  be  of  opinion  that  a 
basis  of  union  with  the  Scottish  Episco- 
palian Church  had  been  arrived  at,  and  that 
the  association  was  no  longer  necessary,  they 
proposed  to  dissolve  the  association  and  repay 
to  contributors  the  extant  subscriptions  to 
the  Bishop's  Fund.  A  minority  were  of 
opinion  that  the  reasons  for  securing  the 
bishop's  services  still  existed,  and  sought  to 
interdict  the  majority  from  carrying  out  the 
resolution.  Held  that  the  proposed  acts 
were  ultra  vires  of  the  majority  of  the 
association,  and  interdict  granted  against  the 
carrying  out  of  the  resolution.  Peake  v.  The 
Attociation  of  English  Episcopalians  in  Scotland, 
(O.  H.),  1884,  22  S.  L.  R.  3. 

25.  DiiWMmting  Ohnreh  —  Property  — 
Tnurtees  —  Bii^t  to  interdict  deposed 
Mininter.  —  Church  property  was  held  by 
trustees  on  condition,  inter  alia^  that  they 
should  permit  only  such  persons  to  preach 
in  it  as  were  authorised  by  their  ecclesi- 
astical courts.  The  minister  of  the  church 
having  been  removed  by  these  courts  as  in- 
efficient, interdict  against  his  interfering 
with  the  church  property  granted  on  the  in> 
stance  of  the  trustees.  Brown  v.  M^Dougally 
1901,  4  F.  297  ;  30  8.  L.  R  219 ;  9  S.  L.  T.  295. 

26.  Diflsentiiig  Clmrch— Property— Split 
of  Oongregation— Trust— Failure  of  Trust 

purposes. — A  portion  of  a  congregation  con- 
nected with  a  dissenting  church  separated 
from  the  church  and  formed  a  new  con- 
gregation. In  1871  they  bought  a  place  of 
worship  and  a  house  for  their  minister,  and 
took  the  title  in  favour  of  certain  members 
of  congregation  under  the  declaration  that  any 
trustee  or  member  leaving  the  congregation 
and  "worshipping  elsewhere  not  in  harmony 
with  the  principles  contained  in  the  Testimony 
(United  Original  Secession),''  should  be  dis- 
qualified from  acting  or  voting.  Owing  to 
the  indisposition  of  the  minister  the  church 
was  closed  in  1878  and  the  trustees  were 
authorised  to  sell  it,  but  they  let  it  and 
applied  the  rent  in  reduction  of  debt.  In 
1886  a  petition  was  presented  by  the  Synod 
of  the  church  from  which  the  congregation 
separated,  with  the  consent  of  four  members 
of  the  congregation  *'at  the  time  of  its  dis- 
solution" to  have  the  property  transferred 
to  them.    Petition  dismissed  in  respect  that 


it  had  not  been  proved  that  the  purposes  of 
the  trust  had  failed.  Thomson  v.  Anderson, 
1887,  14  R.  1026  ;  24  S.  L.  R.  731. 

27.  Fiars*  Prices  —  Decree  fixing  — Re- 
duction— Defenders. — Held  that  the  Sheriff 
of  the  county  was  a  proper  defender  to  call 
in  an  action  for  reduction  of  a  decree  fixing 
fiars'  prices  for  the  county.  Ritdiie  and  Others 
V.  Littl^^ohn  and  Others,  1899,  1  F.  1097 ;  36 
S.  L.  R.  846 ;  7  S.  L.  T.  93. 

28.  Glebe  —  Application  for  — Right  to 
—Where  Lands  Erected  into  Royal  Burgh 
are  partly  Urban  and  partly  Rural- The 
burgh  of  A.,  vfith.  the  common  muir  and  other 
lands,  was  erected  into  a  royal  burgh  in  1599. 
The  boundaries  of  the  parish  of  A.  were 
identical  with  those  of  the  royal  burgh. 
Thereafter  the  common  muir  and  other 
lands  were  feued  out  into  farms,  &c.,  which 
were  held  feu  of  the  magistrates,  and  out 
of  the  teinds  of  which  the  minister  of  the 
parish  received  stipend.  He  was  provided 
with  a  manse  by  the  heritors.  Held,  in  an 
application  by  the  minister  to  have  a  glebe 
designed  to  him,  that  the  parish  had  not 
changed  its  burghal  character,  and  was  not 
to  be  regarded  as  a  parish  containing  a  royal 
burgh  and  having  a  landward  district,  but  as 
a  burghal  parish,  and  that  the  minister  was 
therefore  not  entitled  to  a  glebe.  Heritors 
of  Arbroath  v.  Minister  of  Arbroath  (T.  C), 
1883,  20  S.  L.  R.  781. 

29.  Glebe  —  Authority  to  Feu  Glebe 
Lands— Alterations  on  Model  Feu-Charter 
—Glebe  Lands  (Scotland)  Act,  1866— Con- 
veyancing and  Land  Transfer  Act,  1874, 
sees.  22,  23. — Certain  alterations  on  the 
model  feu-charter,  rendered  necessary  by  the 
Act  of  1874,  approved,     Browne,  1875,  2  R.  488 

30.  Glebe— Authority  to  Feu— Right  of 
Pre-emption— Glebe  Lands  (Scotland)  Act, 
1866  (29  &;  90  Vict.  c.  71),  sec.  17. -In  a 
case  where  a  minister  had  received  authority 
to  feu  a  part  of  his  glebe,  which,  however, 
remained  un feued  for  several  years, — held^ 
following  the  case  of  Inveresk  (June  30,  1881, 
not  reported),  that  the  conterminous  pro- 
prietors, although  they  had  failed  to  exercise 
their  right  of  pre-emption  within  the  statu- 
tory period,  might  still  be  allowed  to  pur- 
chase that  portion  of  the  glebe  if  all  parties 
interested  were  willing  that  they  should  do 
so.    Stewart,  Petitioner,  1887,  25  S.  L.  R  164. 

31.  Glebe  — Expenses  of  Application  to 
Feu  — Bond  over  the  Glebe  in  Security 
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therefor  >-  Application  of  Composition  — 
Glebe  Lands  (Scotland)  Act,  1866,  sees. 
18,  19. — Where  a  bond  and  disposition  in 
security  had  been  granted  to  a  creditor  who 
advanced  the  expenses  incurred  in  obtaining 
authority  to  feu  a  glebe,  the  minister  was 
authorised  to  apply  the  amount  of  a  casualty 
paid  by  the  successors  of  the  original  feuar 
in  redemption  pro  tarUo  of  the  bond.  Mackie, 
1874,  1  R.  934. 

32.  Glebe  —  Authority  to  Fen  —  New 
Manse— Site  of  old  Manse  part  of  Glebe- 
Glebe  Lands  (Scotland)  Act,  1866.— In  a 
parish  where  the  heritors  had  built  a  new 
manse  on  the  glebe,  the  site  of  the  old  manse 
had  been  designed  as  glebe.  Authority  to 
feu  the  site  of  the  old  manse  granted^  the 
heritors  consenting,  under  reservation  of 
their  rights  to  the  fabric.  Gloagy  1873,  1 
R.  187. 

33.  Glebe— Authority  to  Fen— Consent— 
"Heritor"— '*  Lands  "—Glebe  Lands  Act, 
1866,  sec.  2— Literpretation  Act,  1889,  sec. 
3.  —  The  Glebe  Lands  Act,  1866.  requires 
ministers,  before  petitioning  for  authority  to 
feu  glebe  lands,  to  give  notice  to  '*  heritors.'' 
"Heritors"  are  defined  as  ''proprietors  of 
lands"  (sec.  2);  and  the  Interpretation  Act, 
1889,  sec.  3,  defines  "land  as  including 
messuages,  tenements,  houses,  and  build- 
ings." The  practice  in  the  Teind  Court  is 
to  restrict  the  notice  to  owners  of  agriail- 
tural  lands.  Russell^  Petitioner,  1898  (T.  C), 
5  S.  L.  T.  262. 

34.  Glebe— Authority  to  Feu— Consent 
of  Heritors— Condition  in  Feu-Charter.— 

The  consent  of  the  heritors  is  by  the  Glebe 
Lands  (Scotland)  Act,  1866,  sec.  5,  necessary 
to  entitle  a  minister  to  make  application  to 
the  Court  for  authority  to  feu  the  glebe 
effeiring  to  his  benefice  ;  and  hence  a  quali- 
fied consent,  given  upon  the  footing  that 
certain  specified  conditions  shall  be  intro- 
duced into  the  feu-charter,  entitles  the 
heritors  to  insist  against  the  minister  that 
these  conditions  shall  be  so  introduced.  Boyd, 
Petitioner,  1882,  19  S.  L.  R.  828. 

35.  Glebe— Authority  to  Fen— Beserva- 
tion  of  Minerals. — In  a  petition  for  autho- 
rity to  feu  a  glebe  in  which  there  were 
minerals  of  value,  the  Court,  after  a  report 
by  the  Clerk,  authorised  the  insertion  of  a 
clause  reserving  minerals.  Form  of  clause 
adjusted.  Dnrward  (Minister  of  Scoonie), 
Petitioner  (0.  H.),  1886,  23  S.  L.  R.  322. 


36.  Glebe— Fening—Boads— Glebe  Lands 
(Scotland)  Act^  1866,  sees,  li,  la— A  new 
avenue  to  the  manse,  though  rendered  de- 
sirable by  reason  of  the  feuing  of  the  glebe, 
is  not  a  "road"  in  the  sense  of  the  Glebe 
Lands  Act,  1866.  Its  cost  cannot  be  im- 
posed as  a  permanent  burden  on  the  glebe. 
liobertion,  1896,  23  R.  526 ;  33  S.  L.  R.  379 ;  3 
S.  L.  T.  307. 

37.  Glebe— Fening— Disposition  of— Be- 
solution  of  Presbytery  —  Prescription.  — 

Held  that  a  mere  resolution  of  the  presbytery 
to  grant  disposition  of  glebe  was  not  a  good 
ground  on  which  to  found  prescription.  Bain 
V.  Grant  (0.  H.),  1884,  22  S.  L.  R.  132. 

38.  Glebe— Churchyard— Conveyance  of— 
Dispositive  Clause— Personal  Bar.— A  pres- 
bytery with  consent  of  the  parish  minister 
excambed  the  site  of  the  church,  churchyard, 
and  a  portion  of  the  glebe  to  the  proprietor 
of  the  contiguous  lands  on  the  narrative  that 
they  were  to  be  conveyed  with  a  view  to  their 
being  planted  and  improved.  No  condition 
was  inserted  in  the  dispositive  clause.  The 
minister  thereafter  sought  interdict  against 
proposed  alterations  on  the  portion  of  the 
glebe  excambed.  Interdict  refused  on  the 
ground  (1)  that  the  conveyance  was  absolnte 
in  its  terms,  and  (2)  that  the  minister  was 
barred  from  objecting  to  the  validity  of  the 
conveyance.  Observed  that  so  far  as  regarded 
the  churchyard  and  site  of  the  church  the 
oonvejrance  was  quite  ineffectual.  Bain  v. 
Lady  Seafield,  1884, 12  R.  62 ;  22  S.  L.  R.  41. 

39.  Glebe— Salmon  Fishing— Decennalis 
et  Triennalis  Possessor.- A  minister  can 
acquire  a  right  of  salmon  fishing  ex  adverso 
of  his  glebe  by  possession.  Gilmour  v.  Suther- 
land,  1900  (O.  H.),  38  S.  L.  R.  561. 

40.  Glebe  — Salmon  Fishings— Designa- 
tion—Kirk  Lands— Prescription.— Stottf  of 

titles  and  evidence  of  possession  upon  which :  held 
that  a  person  had  acquired  a  right  to  salmon 
fishing  opposite  a  glebe.  Ogston  v.  Stetoar^s 
TVs.,  1896  (H.  L.),  23  R.  16 ;  33  S.  L.  R.  516  ; 
3  S.  L.  T.  332. 

41.  Manse  and  Glebe— Parish— New — 
Conditions  of  Erection— Liability  of  Heri- 
tors.— A  summons  of  disjunction  and  erection 
of  a  new  parish,  signeted  in  1850,  contained 
a  conclusion  for  an  allowance  in  place  of  manse 
and  glebe.  This  conclusion  was  withdrawn 
because  the  Crown,  as  titular  of  teinds, 
objected   to  it.     A  manse  was  erected  by 
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private  subecriptiou.  Held  that  the  effect 
of  this  transaction  was  to  debar  the  minister 
from  making  a  claim  for  glebe,  &c.,  on  the 
heritors  in  1902.  Oliver  v.  Maryhill  Hetitori, 
1902,  39  S.  L.  R.  513 ;  9  S.  L.  T.  241. 


42.  Manse — Cost  of 
ty  Presbytery -—  Appeal  by  Heritors- 
Ecclesiastical  Buildings  Act,  1868,  sees. 
3^  4. — A  presb3rter7,  after  petition  by  the 
minister,  employed  an  architect  to  visit  the 
manse  and  report  with  a  view  to  repairs. 
Thereafter  the  presbytery  pronounced  find- 
ings in  accordance  with  the  architect's  report, 
and  the  heritors  appealed  to  the  Sheriff.  The 
case  was  finally  disposed  of  by  the  L.  O.  on 
Teinds.  The  presbytery,  who  did  not  appear 
as  parties  in  the  appeal,  decerned  against  the 
heritors  for  the  amount  of  the  architect's 
account,  and  not  receiving  it  raised  an  action 
for  payment  thereof.  Held  that  the  presby- 
tery were  entitled  to  decree,  although  their 
pronouncing  decree  after  appeal  was  irregular. 
Pret^syUry  of  Deer  v.  Heritors  of  Pitdigo,  1876, 
3R975;  13  S.  L.  R.  641. 

43.  Manse — ^Bepaiis— Deliverance  as  to 
—  Semoval  to  Sheriif  Court— Appeal- 
Buildings  Aet^  1868,  sec.  3. 


— A  deliverance  by  a  presbytery  as  to  the 
repairs  of  a  manse  may  be  removed  to  the 
Sheriff  Court  under  sec.  3 ;  and  the  Sheriff's 
judgment  is  appealable,  but  to  the  L.  O.  on 
Teinds  only.  Heritors  of  PiUligo  v.  Gregoi; 
1879,  6  R.  1062 ;  16  S.  L.  R.  627. 

44.  Manse  —  Free  Manse  —  Order  on 
IfinistflT  to  reside  in  Manse— Competency 
of  Order  to  execute  Repairs. — Opinion  {per 
Ld.  President  Inglis)  that  it  is  incompetent 
(1)  for  a  Sheriff  or  presbytery  to  ordain  a 
minister  to  reside  in  his  manse,  and  (2)  for 
«  presbytery  to  ordain  heritors  to  execute 
repairs  on  a  manse  declared  free  two  years 
before.  Heritors  of  Pitdigo  v.  Gregor,  1879, 
6  R.  1062 ;  16  S.  L.  R  627. 

45.  Manse — ^Minister  may  Let. — A  parish 
minister  may  let  his  manse.  Inland  Revenue 
▼.  Fry,  1895,  22  R.  422;  32  S.  L.  R  341 ;  2 
&  L.  T.  545. 

46.  "Heritor"  — Assessment  —  Coipora- 
tioii  with  Wayleave  for  Pipes— Manse— 
Bepair  of— Real  Bent— Act  1663,  c.  21.— 
Sdd  (1)  that  a  corporation  having  an  ex- 
clusive and  perpetual  right  of  wayleave  for 
a  track  of  water-pipes  through  lands  situate 
in  a  parish,  were  heritors  in  the  parish  and 


liable  to  assessment  for  the  upkeep  of  the 
parish  church  and  manse ;  (2)  that  the  assess- 
ment must  be  calculated  on  the  real  rental 
appearing  in  the  valuation  roll.  StrcUhblaue 
Heritors  v.  Glasgow  Corporation^  1899,  1  F.  523 ; 
36  S.  L.  R.  437 ;  6  S.  L.  T.  302. 

47.  Heritors— Assessment— Objection  to 
Validity. — Objections  by  a  heritor  to  the 
legality  of  assessments  imposed  on  him  by 
the  heritors  of  the  parish  must  be  stated 
tempestive,  Tradef^  House  of  Glasgow  v.  Heritors 
of  Govan  Parish,  1887,  14  R.  910 ;  24  S.  L.  R. 
647. 


48.  Heritors  — Assessment — Repairs  to 
Manse  — Real  or  Valued  Rent  — Parish 
partly  Burfl^ial  and  partly  Landward— 
Act  1663,  c.  21. — The  assessment  for  repairs 
to  a  manse  in  a  parish  partly  burghal  and 
partly  landward  is  levied  on  heritors  according 
to  their  real  rents  as  ascertained  by  the  valua- 
tion roll.  Downie  v.  M'Lean,  d'C,  1883,  11  R. 
47 ;  21  S.  L.  R.  33. 

49.  Heritors— Assessment— Cess  Roll- 
Valued  Rent— Ecclesiastical  Buildings  and 
Glebes  Act,  1868.— In  1857  a  heritor  divested 
himself  of  the  dominium  utile  of  his  whole  lands 
in  the  parish,  but  reserved  the  minerals.  In 
1868  he  raised  an  action  against  the  heritors 
to  have  it  declared  that  he  was  not  liable  for 
assessments  imposed  subsequent  to  1857.  He 
had  been  allocated  seats  in  the  church,  his 
name  had  not  been  removed  from  the  cess 
roll,  and  he  had  continued  to  pay  land  tax  on 
the  valued  rent.  Held  that  the  heritors  were 
bound  to  assess  according  to  the  cess  roll. 
Observed  that  the  pursuer's  remedy  was  to 
apply  to  the  Commissioners  of  Supply  to 
allocate  the  valued  rent  among  the  different 
feuars.  Traden?  House  of  Glasgow  v.  Heritors  of 
Govan  Parish,  1887,  14  R.  910;  24  S.  L.  R. 
647. 

50.  Heritors  —  Assessment  —  Repairs- 
Liability  for  Cost  —  Decree  in  former 
Action. — The  respective  rights  of  heritors 
of  the  parish  and  the  burgh  of  Kinghom  in 
a  church  were  decided  by  interlocutor  dated 
6th  February  1761.  In  1895  the  church  was 
repaired  at  great  cost.  Held  that  the  inci- 
dence of  the  assessment  of  the  cost  was  to 
be  ruled  by  the  decision  of  1761.  Kinghom 
Heritors  v.  Kinghom  Magis.,  1897,  24  R.  704 ; 
34  S.  L.  R.  518;  4  S.  L.  T.  349. 

51.  Heritors  —  Liability  for  Minister's 
Water  Rates. — Heritors  were  under  obliga- 


331 


CHURCH 


332 


tion  to  supply  the  manse  with  water.  They 
did  so.  The  manse  was  thereafter  included 
in  a  special  water  supply  district,  and  an 
assessment  of  water  rate  levied  from  the 
minister.  Held  that  the  heritors  were  not 
bound  to  relieve  the  minister  of  the  water 
rate.  Smith  v.  Prestonpam  Heritors,  1908,  6  F. 
333  ;  40  S.  L.  R.  303 ;  10  S.  L.  T.  599. 

52.  Heritors  — Powers  — Bxcambion  of 
solmn  of  churchyard. — Held  that  heritors 
had  no  power  to  excamb  the  solum  of  a  por- 
tion of  a  churchyard  which  had  recently  been 
used  for  burial.  Ru8sell,  d;c.  v.  MarqueM  of 
BuU,  1882,  10  R.  302;  20  S.  L.  R.  211  ;  Bai7i 
V.  Lady  Seafield,  1884,  12  R.  62 ;  22  S.  L.  R 
41. 

53.  Heritors  —  Powers  —  Parliamentary 
Ohnrch  — Repair  — Minister's  Control- 
Places  of  Worship  in  Highlands  Act,  1824, 
sees.  16,  17. — Heritors  may  carry  out  repairs 
on  parliamentary  churches  free  of  the  minis- 
ter's control.  Macdougall  v.  Dvke  of  Portland, 
1892,  20  R  105  ;  30  S.  L.  R.  125. 

54.  Heritors— Scheme  of  Rental— Bight 
of  Olerk  to  Heritors  to  retain  Book  made 
in  their  Service. — A  person,  appointed  by 
the  heritors  of  a  parish  to  collect  an  assess- 
ment imposed  by  them  upon  themselves  for 
repair  of  the  parish  church,  formed  a  scheme 
of  rental  and  engrossed  it  in  a  book,  which 
contained,  besides  a  statement  of  the  amount 
of  sums  collected,  accounts  of  his  expenses 
and  receipts.  Held  that  as  the  book  had 
been  made  in  the  service  of  the  heritors,  and 
paid  for  by  them,  it  was  their  property,  and 
could  not  be  retained  by  the  person  so  em- 
ployed by  them  after  the  completion  of  his 
task.    MaHin  v.  B(yyd,  1882,  19  S.  L.  R  447. 

55.  Minister— Appointment— Validity- 
Presbytery — Jurisdiction.  —  ^(sM  that  the 
presbytery  were  the  sole  judges  of  the  validity 
of  an  appointment  of  a  minister;  and  not 
subject  to  review  of  the  Civil  Courts.  Craig 
V.  Anderson,  1893,  20  R  941 ;  30  S.  L.  R  826 ; 
1  S.  L.  T.  151. 

56.  Minister— Appointment— Enrolment 
of  new  Communicants  pending  Vacancy — 
Jurisdiction  of  Church  Courts— Jus  devolu- 
tum— Church  Patronage  Act,  IVI^—Held 
that  a  judgment  of  the  Church  Courts  ex- 
cluding new  communicants  added  to  the 
parish  roll  during  a  vacancy  from  taking 
part  in  the  election  of  a  minister,  after  the 
lapse  of  an  additional  six  months  granted  by 


the  General  Assembly  to  the  presbytery  to 
appoint  jure  devoluto,  could  not  be  reviewed. 
Observortioru  on  the  Church  Patronage  Act, 
1874.  Castie,  dec,  v.  General  Assembly  of  the 
Church  of  Scotland,  ttc,,  1878,  6  R  221 ;  16 
S.  L.  R.  167. 

57.  Minister— Appointment— Presbytery 
or  Congregation— Church  Patronage  Act, 
1874,  sees.  3,  7. — Held  that  there  was  jurisdic- 
tion in  the  Supreme  Civil  Court  to  decide 
whether  the  right  to  appoint  a  minister  had 
by  sec.  7  accrued  to  the  presbytery,  or  whether 
it  remained  in  the  congregation.  Stexoart,  dv. 
V.  Presbytery  of  Paisley,  1878,  6  R  178 ;  16 
S.  L.  R  106. 

58.  Minister  —  Appointment  —Jus  de- 
volutum  — No  Appointment  within  six 
Months — Church  Patronage  Act,  1874, 
sees.  3,  7. — Where  a  congregation  had  re- 
frained, after  an  appointment  by  them  of  a 
minister  to  a  vacant  charge  had  been  declared 
invalid  by  the  presbytery  owing  to  his  de- 
clinature, from  appointing  within  six  months, 
the  Court  refused  a  note  of  suspension  by 
members  of  the  congregation  to  prevent  the 
presbytery  from  appointing.  Stewart,  dec,  v. 
Presbytery  of  Paisley,  1878,  6  R  178;  16 
S.  L.  R  105. 

59.  Minister— Appointment— Jus  devolu- 
tum. — Held  that  notwithstanding  the  lapse 
of  the  statutory  period  of  six  months,  the 
right  of  appointment  of  a  minister  to  a  vacant 
parish  had  not  fallen  to  the  presbytery  jure 
devoluto,  under  sec.  7  of  the  Church  Patronage 
Act,  there  having  been  a  miscarriage  of  justice 
owing  to  an  erroneous  ruling  of  the  moderator 
appointed  by  the  presbytery,  but  for  which 
the  congregation  would  have  validly  exercised 
their  right  of  appointment  within  the  statu- 
tory period.  M^Farlan  v.  Pre^nftery  of  Cupar 
and  Scoular,  1879  (O.  H.),  16  S.  L.  R  480. 
Dunbar  v.  Abeniethy  Presbytery,  1889  (O.  H.), 
26  S.  L.  R  517. 

60.  Minister— Election— Jus  devolutum 
—Interruption  of  six  months— Invalid  Ap- 
pointment.— If  a  vacancy  occurs  in  a  church 
and  the  congregation  fails  within  six  months 
to  elect  a  new  minister,  the  right  of  election 
devolves  upon  the  presbytery.  Held  that  the 
six  months  were  to  count  from  the  date  of 
the  vacancy  occurring  until  a  valid  appoint- 
ment of  a  minister  had  been  made,  an  invalid 
appointment  made  in  the  interval  not  being 
taken  into  count.  Craig  v.  Anderson,  1893,  20 
R  941 ;  30  S.  L.  R  826  ;  1  S.  L.  T.  151. 
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61.  Minister— Nature  of  Tenure  of  Office 
— Foreign  Mission. — Held  that  persons  en- 
gaged as  missionaries  to  India  by  the  Foreign 
Mission  Committee  of  the  Church  of  Scot- 
land, although  inducted  by  a  presbytery,  are 
engaged  on  a  contract  of  service,  and  are  not 
holders  of  a  public  office  ctd  vitam  aut  culpam. 
They  are  accordingly  liable  to  dismissal  in  the 
usual  way.  Hastie  v.  M'MuHriey  1889,  16  R. 
715  ;  26  S.  L.  R.  561. 

62.  Minister  — Stipend  — Assistant  and 
Successor — Ann. — A  parish  minister  agreed 
to  "  surrender  "  to  his  assistant  and  successor 
a  certain  sum  '*  of  the  annual  income  derivable 
from  the  benefice  of  said  parish  pajrable  half- 
yearly  at  the  terms  of  Martinmas  and  Whit- 
sunday." The  minister  died  on  29th  April. 
Held  that  the  assistant  could  not  claim  from 
his  executor  a  proportion  of  the  allowance  for 
the  period  between  the  previous  Martinmas 
and  the  date  of  death.  Dow  v.  Imrie,  1887, 14 
R.  928 ;  24  S.  L.  R.  665. 


63.  Minister— Stipend— Ann.— Sketch  of 
the  Ann's  history.  Latta  v.  Edinburgh  Ecclesi- 
aJiUal  Commn.,  1877,  5  R.  266;  15  S.  L.  R. 
168. 

64.  Minister— Stipend-Augmentation— 
Assistant.  —  On  the  petition  of  a  parish 
minister  the  Court  granted  an  augmentation 
of  stipend,  but  decided  that  it  should  be  paid 
to  an  assistant  who,  under  an  arrangement 
for  the  supersession  of  the  minister,  was 
doing  the  work.  Carspkaim  Minister  v. 
Heritors,  1893,  20  R.  521. 

65.  Minister— Stipend— Augmentation— 
Process. — Decree  of  augmentation  of  stipend, 
''declaring  that  this  modification  and  the 
settlement  of  any  locality  thereof  shall  de- 
pend on  its  being  shown  to  the  Lord  Ordinary 
that  there  exists  a  fund  for  the  purpose," 
pronouneedy  where  the  heritors  denied  the 
existence  of  sufficient  free  teind  to  meet 
the  increment  asked.  Minister  of  Peebles  v. 
Heritors,  1897,  24  R.  293  ;  34  &  L.  R.  294 ;  4 
S.  L.  T.  258. 

66.  Minister— Stipend— Augmentation— 
Teinds  —  Bight  to  claim  from  Lands  Dis- 
joined and  Annexed  auoad  omnia.— Certain 
lands  in  the  parishes  of  L.  and  K.  were  in  the 
middle  of  the  seventeenth  century  disjoined 
and  annexed  quoad  omnia  to  the  parish  of  B. 
The  minister  of  the  parish  of  B.  having  ob- 
tained an  augmentation  which  the  teinds  of 
B.  were  unable  to  satisfy,  held  that  he  was 


entitled  to  the  teinds  of  the  annexed  lands, 
there  being  free  teind  in  the  parishes  of  L. 
and  K.  to  supply  the  place  of  the  stipend  of 
which  the  ministers  of  these  parishes  were 
thus  deprived.  Simpson  v.  Orr  Evring,  d'c, 
1882,  10  R.  313  ;  20  S.  L,  R.  228. 

67.  Minister— Stipend— Augmentation- 
Considerations  in  Determining  --  Bevenue 
from  Qlebe  Fens— Glebe  Lands  (Scotland) 
Act,  1866. — Held  that  the  feu-duties  from 
parts  of  the  glebe  feued  under  the  Act  of  1866 
were  not  to  be  considered  when  a  question  of 
augmentation  was  to  be  determined.  Minister 
V.  Heritors  of  Kilmalcolm^  1875,  3  R.  32 ;  13 

n.  L.  R.  16. 

68.  Minister— Stipend— Augmentation- 
Reservation  of  Bights  of  Heritors.— An 

augmentation  does  not  preclude  the  heritors 
from  taking  steps  to  get  a  decree  of  appro- 
bation of  a  report  of  the  sub-commissioners, 
and  so  surrendering  if  there  were  found  to  be 
no  free  teind.  The  Court  accordingly  refused 
to  sist  proceedings  in  an  application  for  aug- 
mentation, or  to  insert  a  reservation  in  their 
interlocutor.  Dunbamey  Minister  v,  Heritoffy 
1902,  9  S.  L.  T.  490. 

69.  Minister— Stipend— Augmentation- 
Opposition  —  Sist  until  dedmsB  inclnssB 
Bight  Tested. — In  opposing  an  augmenta- 
tion the  heritors  founded  on  a  decimce  incluscs 
right  in  the  charter  under  which  they  held 
the  lands,  and  the  process  was  sisted  until  the 
validity  of  this  right,  not  primd  facie  plain, 
should  be  tested.  Frood  v.  Earl  of  Stair,  dc, 
1874,  2  R.  76 ;  12  S.  L.  R.  56. 

70.  Minister— Stipend— Augmentation- 
Objecting  Heritor  with  decima  inclnssB 
Bight. — A  heritor  objected  to  an  augmenta- 
tion, as  he  held  his  lands  cum  dedmis  indusis^ 
and  craved  a  sist  of  process  that  the  validity 
of  his  right  might  be  tested.  There  was  free 
teind  apart  from  that  of  the  objector.  Aug- 
mentation granted.  Minister  of  Borthujick  v. 
Dundas,  1876,  3  R.  361 ;  13  S.  L.  R  217. 

71.  Minister— Stipend— Augmentation-^ 
Process.  —  In  a  process  of  augmentation 
where  the  heritors  deny  the  existence  of  free 
teind,  but  do  not  support  their  denial  by 
producing  decrees  or  charters  ex  fade  con- 
clusive, the  Court  will  not  sist  process  to 
allow  the  minister  to  bring  a  declarator,  but 
will  award  an  augmentation,  and  leave  the 
question  of  free  teind  to  be  determined  in 
the  process  of  locality.    Form  of  declaration 
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inserted  in  decree  of  augmentation.  Minuter 
of  BatUiUl  V.  Orr  Exoiiig^  d-c.y  1886,  13  R.  674  ; 
23  S.  L.  R.  406. 

72.  Mmister— Stipend— Augmentation. 
— Circumstances  in  which,  an  augmentation 
of  14^  chalders  having  been  asked  to  a 
stipend  of  29^  chalders  by  each  of  two  col- 
legiate ministers,  10^  chalders  were  gratded, 
St.  Cuthbert's  Augmmtatum,  1882,  20  8.  L.  R 
35. 

73.  Minister— Stipend-- Augmentation— 
Warrandice  against  —  King's  Annuity.— 
The  teinds  of  certain  lands  were  sold  in 
1632  to  the  heritor,  who  was  taken  bound 
to  relieve  the  titular,  inter  alict^  of  the 
King's  annuity  of  6  per  cent. — the  titular 
warranting  the  teinds  free  from  all  future 
augmentations.  The  heritor  redeemed  the 
King's  annuity  in  1644 ;  and  in  1812  the 
whole  teinds,  including  the  portion  formerly 
payable  as  King's  annuity,  were  exhausted 
by  augmentations.  Held  that  the  warrandice 
against  augmentations  extended  to  the  whole 
teinds.  Murray  v.  Countess  of  Rothes,  1874,  2 
R.  106. 

74.  Minister— Stipend— Augmentation- 
Free  Teind — Interlocutor.— Where  there 
was  a  dispute  between  the  minister  and  the 
heritors  as  to  whether  the  free  teind  was 
sufficient  to  pay  a  proposed  augmentation, 
the  Court  refused  to  insert  in  the  interlocutor 
awarding  augmentation  a  reservation  that  the 
modification  should  depend  on  there  being 
a  teind  fund  adequate  to  meet  it.  Hutton 
and  Fiskwick  Minister  v.  Heritors^  1902,  4  F. 
964 ;  39  S.  L.  R.  749  ;  10  S.  L.  T.  160. 

75.  Minister  — Stipend  — Free  Teind  — 
Diversion  to  Outside  Parishes  —  Decim» 
debentur  parocho. — In  the  seventeenth  cen- 
tury, by  order  of  the  Teind  Commissioners, 
part  of  the  teinds  effeiring  to  the  parish  of 
Inverkeillor  were  diverted  towards  the  pay- 
ment of  stipends  of  ministers  in  other 
parishes.  In  1899  the  minister  of  Inver- 
keillor having  obtained  an  augmentation,  a 
state  was  put  in  showing  that  there  were  not 
free  teinds  to  meet  it ;  but  there  would  have 
been  free  teinds  had  no  part  of  the  teinds  of 
the  parish  been  diverted.  The  minister  of 
Inverkeillor  had  not  been  a  party  to  the 
diversion.  Held  that  the  minister  of  Inver- 
keillor was  entitled  to  have  the  diverted 
teinds  reclaimed,  and  made  available  for  pay- 
ment of  his  stipend.  hwerheUloT  Minister  v. 
Minister  of  Carmyllie,  1902, 4  F.  719 ;  39  S.  L.  R 
651 ;  8  S.  L.  T.  399. 


76.  Minister— Stipend— LocaUty-Orer- 
paying  and  Underpaying  Heritor.— A  heri- 
tor who  overpays  stipend  under  an  interim 
decree  of  locality  can  recover  from  an  under- 
paying heritor  although  the  latter  has  paid 
surplus  teinds  to  the  titular ;  the  under- 
paying heritor  having  a  claim  of  relief  against 
the  titular.  Mackenzie  v.  Lord  Advocate,  1878, 
5  R  589  ;  15  S.  L.  R  321. 

77.  Minister— Stipend— Teinds— Interim 
Locality  —  Overpaying  and  Underpaying 
Heritors— Decree  of  Reduction  of  Final 
Locality — Effect  o£ — By  an  interim  scheme 
of  locality  in  1862  for  allocating  an  augmenta- 
tion awarded  in  1859,  a  proportion  of  aug- 
mentation was  laid  on  the  lands  of  D.,  which 
had  previously  paid  no  stipend,  and  a  certain 
other  proportion  on  the  lands  of  B.  and  M. 
In  consequence  of  an  objection  being  sustained 
to  this  scheme,  a  new  scheme  was  approved  as 
final  in  1874,  under  which  D.'s  teinds  were 
exempted  from  payment  of  stipend,  and  a 
further  burden  laid  on  those  of  B.  and  M. 
The  last-mentioned  scheme,  along  with  two 
earlier  ones  of  1806  and  1822  respectively, 
were  at  the  instance  of  B.  and  M.  and  certain 
other  heritors  set  aside  by  decree  of  reduction 
in  1878,  by  which  the  scheme  of  1874  was 
ordained  to  stand  as  an  interim  rule  of  pay- 
ment till  a  new  scheme  of  locality  should  be 
furnished.  A  rectified  scheme  was  approved 
as  final  in  1879,  commencing  with  crop  and 
year  1878.  D.,  as  an  overpaying  heritor,  then 
raised  an  action  against  B.  and  M.  as  under- 
paying heritors,  for  repetition  of  a  sum  of 
money  as  overpayments  of  stipend  made 
by  him  for  the  period  between  1859  and 
1874.  Held  that  the  decree  of  reduction  could 
affect  future  pajrments  only,  and  that  the  de- 
fenders were  liable  to  the  pursuer  in  repetition 
of  the  overpayments  made  by  him.  Duncan  v. 
Broum,  dx.,  1882, 10  R  332;  20  S.  L.  R  22a 

78.  Minister— Stipend— "Competent and 
LegaL" — In  terms  of  a  decree  of  disjunction 
and  erection  of  a  burgh  into  a  separate  pariah 
the  authorities  were  bound  to  provide  to  the 
minister  ''a  competent  and  legal  stipend.** 
Held  that  the  magistrates  were  bound  to  pay 
stipend  aooording  to  the  circumstances  of  the 
case,  their  liability  not  being  confined  to  the 
contingent  funds  (seat  rents).  Rainie  ▼. 
NewtonrimrAyr  Magis.,  1895,  22  R  633;  32 
S.  L.  R  501 ;  3  8.  L.  T.  33.  In  a  subsequent 
action  £300  was  fixed  as  the  sum  payable, 
with  leave  to  the  minister  to  apply  for  an 
increase  on  change  of  circumstances.  1897, 
24  R  606;  34  a  L.  R  447 ;  4  S.  L.  T.  318. 
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79.  Mmiffter—Stipend—"  Competent  and 
Legal"— Axreais— Interest.— HeU  that  the 
magistrates  of  Greenock  were  bound,  in  terms 
of  the  decree  of  erection  and  disjunction  of 
their  parish,  to  provide  to  their  minister  a 
<< competent  and  legal"  stipend,  keeping  in 
view  the  ciccumstanoes  of  the  case  (20 
IL  (H.  L.)  42).  The  stipend  was  fixed  for 
the  time  being  at  £400  (21  R  886) ;  and  in- 
terest was  allowed  on  arrears  from  the  date  of 
making  his  claim.  Peters  ▼.  Greenock  Mat/is.^ 
1893,  20  R.  (H.  L.)  42;  30  S.  L.  R  937,  I 
S.  L.  T.  16;  1894,  21  R  886;  31  a  L.  R  723 ; 
2  S.  L.  T.  68. 

ao.  Minister  —  Stipend  —  Bnrgh.  —  The 
East  Church  of  Greenock  was,  on  a  petition 
by  the  magistrates,  erected  into  a  quoad  tacra 
parish  church  in  1809,  by  decree  of  the  Court 
of  Teinds.  The  interlocutor  bore  to  proceed 
on  the  condition  of  'Hhe  magistrates  of 
Greenock  engaging  to  be  answerable  for  a 
stipend  of  £200  per  annum."  Held  (distin- 
guishing Petei's  case  (20  R  (H.  L.)  42),  that, 
on  a  sound  construction  of  the  interlocutor, 
the  magistrates'  liability  was  restricted  to 
providing  a  stipend  of  £200  a  year.  Thomeon 
V.  Magigtrates  of  Greenock,  1896,  23  R  405 ; 
33  8.  L.  R  293  ;  3  S.  L.  T.  237. 

81.  Minister — Stipend  —  Fiars'  prices— 
Bednetion  of  Decree  fixing— Defenders.— 
In  an  action  for  the  reduction  of  a  Sheriff's 
decree  fixing  fiars'  prices,  the  Sheriff  was  called 
as  a  defender,  and  the  legality  of  his  award 
was  challenged  on  the  following  grounds.  It 
was  averred  (1)  that  he  had  told  the  jury  that 
they  were  at  liberty,  in  fixing  prices,  to  use 
their  own  experience ;  (2)  that  the  jury  dis- 
regarded the  evidence  which  had  been  led  ;  (3) 
that,  in  the  Sheriff's  opinion,  the  evidence  was 
defective.  He  should  therefore  have  ad- 
journed the  Court.  It  was  not  averred  that 
the  evidence  was  in  fact  defective.  Held  (1) 
that  the  Sheriff  was  a  proper  defender;  (2) 
that  the  averments  of  illegality  were  irrelevant. 
Bitdiie  and  Others  v.  lAtU^ohn  and  Others, 
1899, 1  F.  1097;  36  S.  L.  R  846;  7  S.  L.  T. 
93. 

82.  Minister  —  Stipend  —  Beqnest  to 
"  Glergy  of  Diocese  of  Aberdeen."— A  be- 
quest of  the  income  of  a  fund  for  division 
among ''  the  clergy  of  the  diocese  of  Aberdeen 
in  supplement  of  their  stipends," — held  to  be 
for  the  benefit  of  all  licensed  clergymen 
performing  clerical  duties  in  the  diocese  of 
Aberdeen  and  Orkney.  (These  two  had  been 
amalgamated  long  prior  to  the  date  of  the  be-  | 


quest.)    Chivas'  Trs.  v.  Douglas,  1900,  3  F.  270 ; 
38  S.  L.  R  199. 

83.  Minister— Widows'  Fnnd— Liability 
to  Contribute— Ghapel  of  Ease.— A  chapel  of 
ease,  built  by  subscription,  was  erected  into 
a  quoad  sacra  parish.  After  the  erection,  the 
minister  was  inducted  to  it.  Held  that  he 
was  entitled  and  bound  to  contribute  to  the 
Ministers'  Widows'  Fund.  Maclagan  v.  Brown, 
1887,  14  R  1083 ;  24  8.  L.  R  759. 

84.  Parish  —  Qnoad  sacra  —  Erection 
—New  Church  for  English-speaking  In- 
habitants of  a  Highland  Town.— It  is  not 
incompetent  to  erect  a  new  church  and  parish 
quoad  sacra  for  the  purpose  of  providing  full 
English  services  for  the  English-speaking 
inhabitants  of  a  Highland  town,  although 
some  of  the  inhabitants  of  the  new  parish 
may  be  unable  to  speak  English.  Case  where 
in  such  circumstances  a  decree  of  disjunction 
and  erection  was  pronounced,  erecting  a  new 
church  and  parish  quoad  sacra,  and  where 
the  boundaries  of  the  new  parish  had  been 
amended  subsequently  to  the  presentation  of 
the  petition.  Macdougall  and  Others  (Trustees 
of  St.  Oolumba  Church,  Oban)  v.  The  Minister 
and  Kirh-Sesdon  of  Oban,  1880, 17  S.  L.  R  601. 

85.  Parish— Qnoad  sacra— Deed  of  Con- 
stitution—Amendment of— Supplementary 
Deed. — Supplementary  deed  providing  for  the 
more  efficient  management  of  the  affairs  of  a 
quoad  sacra  parish,  authorised  to  be  lodged  in 
the  process  of  erection  and  disjunction,  due 
care  being  had  to  conserve  all  interests  vested 
in  terms  of  the  original  deed  of  constitution. 
C:^n4f,  Petitioner,  1904,41  S.  L.  R  431;  11 
S.  L.  T.  776. 

86.  Parish- Qnoad  sacra  Parish  — Pro- 
clamation of  Banns^Statns  of  Ministers 
and  Elders. — Where  a  district  has  been  con- 
stituted a  parish  quoad  sacra,  the  proclama- 
tion of  banns  for  residents  therein  must  be 
made  in  the  church  of  the  parish  quoad 
sacra;  and  ministers  and  elders  of  a  quoad 
sacra  parish  shall  enjoy  the  status  and  powers 
of  a  parish  minister  and  elders  of  the  Church 
of  Scotland.  Hntton,  d:c,  v.  Harper,  dx.,  1876, 
L.  R  1  App.  Ca.  464;  3  R  (H.  L.)  9;  13 
S.  L.  R  740. 

87.  Parish— Quoad  sacra— Annexation  of 
part  of  neighbouring.— On  a  petition  by  the 
trustees,  kirk-session,  and  managers  of  a  quoad 
sacra  parish  of  Kelvinhaugh,  the  Court  dis- 
joined a  district  lying  along  its  bounds  from 
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the  Barony  Parish  of  Glasgow,  and  annexed 
the  said  district  to  the  parish  of  Kelvinhaugh. 
Baird,  1893,  20  R.  973;  30  S.  L.  R.  829;  1 
S.  L.  T.  177. 

88.  Parish— Quoad  sacra— Church— Trust 
—Management.— The  heritable  property  of 
a  quoad  sacra  church  was  vested  in  trustees 
who  were  empowered  to  ingather  feu-duties 
to  which  the  church  had  right,  and  to  apply 
the  money  to  a  number  of  purposes,  includ- 
ing payment  of  repairs,  &c.,  upon  the  church. 
The  management,  repair,  cleaning,  <&c.,  of  the 
building  was  vested  in  the  hands  of  a  com- 
mittee of  management.  The  trustees  having 
ingathered  a  feu-duty  of  £40,  the  committee 
came  to  them  and  said,  ''Pay  us  the  money 
that  we  may  repair  the  church."  But  the 
trustees  said,  "No;  repair  the  church  and 
send  the  bill  to  us."  The  committee  of 
management  having  raised  an  action  in  the 
Sheriff  Court  for  payment  of  the  £40,  and 
obtained  decree,  the  Court  after  a  proof 
recalled  this  interlocutor,  and  held  that  they 
were  not  entitled  to  immediate  payment,  but 
only  to  have  their  bills  for  repairs  honoured 
in  so  far  as  the  trustees  thought  right.  Forth 
Church  Managers  v.  Darling,  1898,  1  F.  177 ; 
36  S.  L.  R.  131 ;  6  S.  L.  T.  216. 

89.  Parish— Quoad  sacra  Parish— Dis- 
junction and  Erection— Liability  of  Heri- 
tors.— Lands  disjoined  from  a  parish  and 
erected  into  a  quoad  sacra  parish  remain  liable 
for  the  parochial  burdens  of  the  original 
parish.  Magistrates  and  Tovni  Council  of  For- 
trose,  d;c,  v.  MacLennan,  1880,  8  R.  124;  38 
S.  L.  R.  145. 

90.  Parish— Duuunction  and  Erection— 
Quoad  sacra  Parish— Ezcambion— Alloca- 
tion of  Sittings.— The  heritors  of  a  parish 
disjoined  quoad  sacra,  held  still  to  retain  their 
original  civil  rights  and  liabilities,  notwith- 
standing the  disjunction,  and  consequently  in 
the  new  allocation  of  area  and  seats  to  have 
their  specific  previous  legal  rights  preserved. 
Duke  of  Rozhurghe  and  Others  v.  Millar,  1877, 
L.  R.  3  App.  Ca.  14 ;  4  R.  (H.  L.)  76 ;  14 
S.  L.  R.  722. 

91.  Parish  — Disjunction— Quoad  sacra 
from  United  Parish— Transference  of  Glebe 
—United  Parishes  Act,  1876,  sec.  ^—Held 
that  sec.  4  of  the  Act  did  not  apply  to  a 
quoad  sacra  parish  a  small  part  only  of  which 
had  been  disjoined  from  a  united  parish. 
Minister  of  BrydeJcirk  v.  Minister  and  Heritors 
of  Hoddam,  1877,  4  R.  798 ;  14  S.  L.  R.  609. 


92.  Parish  — Quoad  sacra  Parish— Dis- 
junction and  Erection— Objections— Ck)m- 
potency- Disjunction  and  Erection  Act^ 
1844,  sec.  8— Annuity  Tax  Abolition  Act^ 
1860,  sec.  21.— Annuity  Tax  Abolition  Act 
Amendment  Act,  1870,  sec.  19. — Objections 
were  lodged  by  the  Provost  and  Magistrates 
of  Edinburgh  to  the  erection,  under  the 
powers  contained  in  the  Acts  of  1860  and 
1870,  of  a  quoad  sacra  parish  in  connection 
with  the  Old  Church  Parish  by  these  Acts 
suppressed.  Held  that  the  jurisdiction  of 
the  Court  under  the  Act  of  1844  had  not 
been  touched  by  the  Acts  of  1860  and  1870; 
that  the  present  objectors  were  proper  ob- 
jectors ;  and  that  the  application  must  be 
refused.  Murray^  dbc,  v.  Magistrates  of  Edin- 
burgh, 1874,  1  R.  482 ;  11  S.  L.  R.  257. 

93.  Parish— Quoad  sacra  — Disjunction 
and  Erection— Intimation.—Where  in  an 
application  for  the  disjunction  and  erection 
of  a  parish,  a  district  entirely  within  a  quoad 
sacra  parish,  which  had  itself  been  disjoined 
and  erected  from  another,  was  sought  to  be 
attached  to  the  first  named  parish,  intinuition 
was  appointed  to  be  uiade  on  both  the  last 
named  parishes.     Whitelaw,  d;c.,  1875,  3  R  88. 

94.  Parish— Quoad  sacra  — Dicuunction 
and  Erection— Competency-Annuity  Tax 
Abolition  Act,  1860,  sec.  21— Annuity  Tax 
Abolition  Amendment  Act,  1870,  sec.  19. — 
The  Annuity  Tax  Abolition  Act  and  the 
Annuity  Tax  Abolition  Amendment  Act,  1870, 
did  away  with  the  Old  Church  Parish  of  Edin- 
burgh, which  then  became  in  every  respect  a 
part  of  the  city  parish.  By  these  Acts  the 
Ecclesiastical  Commissioners  were  authorised 
and  required  to  concur  in  any  proper  proceed- 
ing before  the  Teind  Court  for  disjunction 
and  erection  of  the  Old  Church  Parish  into  a 
quoad  sacra  parish.  A  petition  was  presented 
by  trustees  appointed  by  the  General  As- 
sembly with  the  concurrence  of  the  Ecclesi- 
astical Commissioners  for  disjunction  of  a 
piece  of  ground  in  the  Canongate  Parish  on 
which  it  was  proposed  to  build  a  church  and 
for  erection  of  the  Old  Church  Parish  into  a 
quoad  sacra  parish.  The  minister  and  kirk- 
session  of  Canongate  appeared  and  objected 
that  the  petition  was  incompetent  and  that 
it  was  inexpedient  to  grant  it.  Objection 
repelled.  Stevenson  v.  Macnair,  1879,  7  R.  270 ; 
17  S.  L.  R.  138. 

95.  Parishes  — Union  — Effect  of  Decree 
uniting  Churches.- In  uniting  the  kirks  of 
C.    and    R.    the    Commissioners    of    Teinds 
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"  declaires  the  parishionairs 
support  of  the  kirk  of  C.  et 
that  while  the  churches  were 
tors  of  the  two  districts  were 
for  the  support  of  their  own 
trate*  and  Towti  Couticil  of 
MacLmnaiiy  1880^  8  R  124  ; 


of  R.  frie  of  the 
e  contra.*'  Held 
united  the  heri- 
to  be  liable  each 
church.  Magis- 
FortrosSy  d'C.  v. 
18  S.  L.  R,  146. 


96.  PuiBhdS— Union  of— Becord  Lost— 
But  treated  as  existing  for  300  yean— Pre- 
sumption omnia  rite  ac  solenmiter  acta.— 

Stirling  Presbytery  v.  Larbert  and  Bunipace 
Heritors,  1902,  4  F.  1048 ;  39  S.  L.  R.  686 ; 
10  S.  L.  T.  13. 

97.  Patronage— Glmrcli  Patronage  Act, 
1874»  sees.  4»  5— Compensation— Whether 
payable  to  Person  who  is  Patron  when 
Compensation  fixed  or  paid.— The  patron  of 
a  parish  who  applies  to  the  Sheriff  to  deter- 
mine the  compensation  payable  to  the  patron 
in  respect  of  the  operation  of  the  Patronage 
Act  is  entitled  to  receive  the  compensation 
money  in  preference  to  the  person  who  is 
patron  at  the  time  the  compensation  is  pay- 
able, viz.,  on  a  vacancy  occurring  in  the 
parish.  The  Comnmercial  Bank  of  Scotland  v. 
Snttie,  1894  (O.  H.),  2  S.  L.  T.  292. 

98.  Presbytery- Warrant  of  Citation- 
Application  by  Ecclesiastical  Conrt  to 
Sherifr  for  warrant— Competency. — Certain 
witnesses  having  failed  to  appear  on  the 
warrant  of  the  presbytery,  application  was 
made  to  the  Sheriff  to  issue  letters  of  first 
and  second  diligence,  and  refused.  Held  that 
it  was  competent  for  the  Sheriff  on  such 
application  to  grant  such  warrant.  Presbytery 
of  Lewis  V.  Fraser,  1874,  1  R.  888 ;  11  S.  L.  R. 
612. 

99.  Presbytery— Records.- Pres^y^  of 

Edinburgh  v.  University  of  Edinburgh,  1890,  28 
8.  L.  R.  567. 

IOOl  Sittings— Allocation— Parish  Church 
— Be-seating. — ^Where  a  parish  church  was 
being  newly  re-seated,  held  that  an  application 
to  the  Sheriff  for  re-allocation  of  the  seats 
amongst  the  heritors  was  incompetent.  Stiven 
V.  Heritors  of  Kirriemuir,  1878,  6  R.  174;  16 
S.  L.  R.  100. 


101.  SittingB— Seats  — Allocation— Pur- 
chase from  AXlottee.— Held  that  the  sur- 
viving members  of  a  trade  incorporation  to 
which  seats  in  a  landward  burghal  parish 
church  had  been  allocated  could  not  sell  their 
rights  so  as  to  give  the  purchasers  a  right 


to  interfere  with  parishioners  using  the  seats 
— no  longer  required  for  members  of  the  in- 
corporation. Mackay  v.  Wood,  1889,  17  R. 
38 ;  27  S.  L.  R  43. 

102.  Sittings— Parish  Church— Part  and 
Pertinent  of  Property.  —  Church  seats 
allocated  to  heritors  according  to  real  rent 
form  inseparable  parts  and  pertinents  of 
the  property  to  which  they  are  allocated. 
Stephen  v.  Anderson,  1887,  15  R.  72 ;  25 
S.  L.  R  70. 

103.  Sittings— Allocation  —  Bight  to  sit 
in  Unoccupied  Pew  —  Interdict.  —  There 
was  allocated  to  a  heritor  7  feet  11  inches 
of  a  pew  10  feet  9  inches  long  in  the  parish 
church.  She  did  not  use  it  herself,  but  gave 
licences  to  others.  When  the  pew  was  un- 
occupied Jardine  used  to  sit  in  it  because  it 
was  a  better  seat  than  that  which  had  been 
assigned  to  him.  The  Court  refused  to  grant 
interdict  against  Jardine,  "  so  long  as  he  has 
a  seat  elsewhere  in  the  said  church, .  .  .  from 
occupying  the  said  pew  in  such  a  manner, 
or  to  such  an  extent  as  to  interfere  with  the 
heritor  .  .  ."  Peebles  v.  Jardine,  1903,  6  F. 
932  ;  40  S.  L.  R  707  ;  11  S.  L.  T.  160. 

104.  Sittings  —  Rents— Burgh  Church— 
St.  (Hies,  Edinburgh  —  Chairs  in  Nave.- 
The  rents  which  the  Kirk-Session  of  St. 
Giles  in  Edinburgh  derives  from  the  chairs 
placed  in  the  nave  are  treated  as  rent  for 
^^  seatings  "  in  the  church,  and  are  pa3rable  to 
the  Ecclesiastical  Commissioners.  Edinburgh 
Ecclesiastical  Commrs.  v.  Edinburgh  High  Kirk 
Kirk-Session,  1888,  15  R.  952 ;  25  S.  L.  R.  684. 

105.  Sittings  —  Rent  —  Pew  Owner  — 
Assessment  —  Forfeiture  —  33  A  34  Vict. 
C  87,  sec.  29.  —  It  is  optional  to  a  kirk- 
session,  assessing  a  pew  owner,  by  virtue  of 
sec.  29  of  33  &  34  Vict.  c.  87,  to  exercise  the 
right  of  forfeiture  conferred  by  the  Act  or  to 
sue  for  payment  of  arrears.  Held  that  the 
kirk-session  of  Montrose  was  entitled  to  lay 
an  assessment  on  a  seat-holder  in  respect 
of  pews  which  were  not  let,  and  that  they 
might  recover  arrears  of  such  assessment  by 
action^  notwithstanding  that  the  seat-holder 
was  anxious  that  they  should  exercise  their 
right  of  forfeiture.  Montrose  Kirk-Session  v. 
Tailyour,  1898  (O.  H.),  6  S.  L.  T.  97. 

106.  Teinds— Liability  for— Lands  not 
Agricultural  —  Value.  —  All  lands  not  en- 
joying special  immunity  are  liable  in  pay- 
ment of  teinds  whether  producing  teindable 
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fruits  or  not — the  presumption  being  that 
one-fifth  of  the  rent  the  subjects  might  be 
expected  to  produce  for  agricultural  purposes 
was  a  fair  valuation  of  the  teinds.  Burt  v. 
Home,  1878,  6  R.  446 ;  16  S.  L.  R.  472. 

107.  Teinds  —  LiabiUty  for— City  Roads 
and  Streets.  — City  roads  and  streets  hdd 
not  to  be  liable  for  stipend.  Locality  of 
Springbum,  1878,  5  R.  718;  16  S.  L.  R.  610. 

108.  Teinds— Locality— Final  Approval 
— Objections. — See  Kinghom  Magis.  v.  King- 
hom  LocaUty  Common  Agent,  1878,  5  R  622 ; 
15  S.  L.  R  273. 

109.  Teinds  —  Locality  —  Procedure  — 
Final  Scheme— Act  of  Sedenmt,  12th  Nov. 
1825.  —  In  a  process  of  locality,  after  an 
interim  scheme  had  been  approved,  a  niun- 
ber  of  alterations  became  necessary  in  the 
preparation  of  a  final  scheme,  owing  to  the 
deaths  of  heritors  and  changes  of  proprietors. 
The  common  agent  accordingly  prepared  a 
rectified  state  of  teinds,  and,  an  opportunity 
having  been  given  to  the  heritors  to  see  this 
state,  he  asked  a  remit  in  the  usual  terms  to 
the  clerk  to  prepare  a  rectified  scheme.  The 
motion  was  opposed  on  the  ground  that  it 
was  contrary  to  the  provisions  of  the  Act  of 
Sederunt  of  12th  November  1825.  Held  that 
the  course  followed  by  the  common  agent 
was  in  accordance  with  a  well-established 
practice,  and  was  competent  and  expedient, 
although  it  might  not  be  in  strict  conformity 
with  the  provisions  of  the  Act  of  Sederunt. 
Duke  of  Hamilton  v.  Comm/m  Agent  in  Locality 
of  LinlUhgoxo,  1874,  12  S.  L.  R  99. 

110.  Teinds— Locality— Keeping  open- 
New  Fens.  —  The  fact  that  new  feus  had 
been  given  off  by  certain  heritors  hdd  to  be 
no  reason  for  keeping  open  a  process  of 
locality.  Common  Agent  wi  Locality  of  South 
Leith  V.  Sligo's  Trs,,  1878,  5  R.  731;  15 
S.  L.  R  412. 

111.  Teinds  —  Locality  —  Oldections  to 
Interim  Scheme  and  Rectified  State  of 
Teinds  —  Ck)mpetency  —  Act  of  Sederunt, 
20th  June  1838.— It  is  competent  to  object 
to  an  interm.  scheme  of  locality,  but  until 
the  final  locality  is  approved,  the  interim 
scheme  must  remain  the  rule  of  payment. 
Baird  v.  E,  Wemyss,  1903  (O.  H.),  11  S.  L.  T. 
453. 

112.  Teinds  —  Parsonage  Teinds  — 
Locality  —  Patron's   Right  to  Postpone- 


ment—Statutes, 1690,  c  58 ;  1693^  c.  41. 

—  The  earlier  titles  of  the  patron  of  a 
parish  bore  to  convey  the  parsonage — teinds 
not  being  mentioned;  from  1698  to  1734 
the  teinds  were  included  in  the  titles;  and 
from  1734  onwards  the  teinds  were  again 
omitted.  In  a  locality  the  patron  claimed 
to  have  the  teinds  of  his  own  lands  post- 
poned along  with  the  teinds  of  such  heritors 
as  held  heritable  right  to  their  teinds.  Held 
that  the  patron  had  a  statutory  right  to  the 
postponement  claimed.  Lochore  d;  Capledrae 
Cannel  Coal  Coy,  Ltd,  v.  Common  Agent  in 
Locality  of  Ballingry,  1878,  6  R.  763. 

113.  Teinds— Surplus— Cnmulo  Valuation 

—  Disjunction  —  Quoad  omnia  of  part  of 
Lands. — The  teinds  of  a  barony  which  con- 
tained several  estates  were  valued  in  cumulo. 
Two  of  the  estates  were  disjoined  and  erected 
into  a  new  parish.  Quoad  the  new  parish 
their  teind  was  exhausted,  but  the  other 
estates  yielded  a  surplus  teind  beyond  the 
stipend  of  the  minister  in  the  original  parish. 
The  titular  demanded  this  surplus.  Held 
that,  standing  the  cumulo  valuation,  the 
titular  could  claim  nothing  save  the  un- 
exhausted teind  after  deduction  of  the 
stipend  of  the  ministers  of  both  parishes. 
Lord  Advocate  v.  Stirling,  1888,  15  R.  424,  26 
S.  L.  R.  264. 

Hi.  Teinds  —  Surrender  —  Decree  of 
Approbation  and  Valuation  — Sub- Valuar 
tion— Prescription. — After  the  lapse  of  forty 
years  it  is  too  late  to  object  to  a  decree  of 
approbation,  as  going  beyond  the  sub- 
valuation  which  it  professes  to  confirm  even 
where  the  practice  of  payment  has  been  in 
accordance  with  the  sub-valuation,  and  the 
heritors  are  entitled  to  surrender  in  terms 
of  the  decree.  Duke  of  Fife  v.  The  Lord 
Advocate,  1895  (O.  H.),  2  S.  L.  T.  618. 

115.  Teinds  — Surrender— Valuation— 
Subsequent  Decree  of  Locality— Negative 
Prescription.  —  The  minister  opposed  a 
surrender  of  valued  teinds  by  a  heritor  on 
the  ground  that  overpayment  of  stipend  had 
been  made  for  forty  years  on  a  final  decree 
of  locality.  Held  that  the  heritor  need  not 
reduce  the  decree,  and  that  the  negative 
prescription  did  not  stop  the  right  to 
surrender.  Earl  of  Minto  v.  Penndl^  1873, 
IR.  166;  11  S.  L.  R  66. 

116.  Teinds  —  Tack  —  Ezcambion  — 
Warrandice.  —  In  an  action  for  implement 
of  an  obligation    of  warrandice  and  relief 
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oontaiiied   in    a  contract    of   excambion    of  { 
tacks  of  teindsy — held  that  the  obligation  of 
warrandice  and  relief  endured  for  the  period 
of  the  tack  of  teinds  only.    Duff  v.  Earl  of 
SeaJUld,  1883,  11  R.  126;  21  8.  L.  R.  66. 

117.  TeindB— Tack— Tadt  Relocation— 
Inhibitioii  —  Error — Surplus  TeindB.— In 
1 791  the  titular  granted  a  tack  of  teinda  of  the 
lands  of  B.,  which  included  the  lands  of  P.  and 
D.y  for  nineteen  years.  On  the  expiry  of  the 
tack  the  tacksman  continued  to  possess  the 
teinds  on  tacit  relocation  till  1839.  In  that 
year  an  inhibition  was  used  by  the  titular 
which  was  admittedly  inyalid.  Nothing  fol- 
lowed upon  this  inhibition  until  1 860,  when  on 
a  demand  from  the  titular  the  tacksman  made 
payment  of  the  surplus  teinds  of  P.  from  1841 
to  1861.  No  surplus  teinds  were  paid  for  the 
lands  of  D.  after  the  date  of  the  tack.  In 
1884  the  titular  raised  an  action  against  the 
tacksman  for  payment  of  the  amount  of  the 
surplus  teinds  of  P.  from  1861  to  1881,  and 
of  D.  from  1844  to  1881,  on  the  ground  that 
the  defender  by  making  pa3rment  in  1860  of 
the  teinds  of  P.  had  recognised  the  inhibition 
as  valid,  and  as  terminating  tacit  relocation. 
Neld  that  the  payment  was  inconsistent  with 
the  continuance  of  tacit  relocation  as  regarded 
the  teinds  of  P.,  but  that  nothing  had  been 
done  to  put  an  end  to  the  possession  of  the 
teinds  of  D.  on  tacit  relocation.  Is  the  rule 
established  in  Burt  v.  Home,  1878,  5  R  445; 
15  S.  L.  R.  472,  with  regard  to  a  locality,  that 
unvalued  teinds  are  to  be  estimated  at  one- 
fifth  of  the  rental,  applicable  to  the  case  of  a 
titular  suing  for  arrears?  Lord  Advocate  v. 
Duke  ofAthoU,  1885, 12  R  882;  22  S.  L.  R  573. 

118.  TeindB— Title  to— PoflseBsion— Con- 
veyance by  Non-Titolar- Implied  Convey- 
ance—  Prescription  —  Possession.— A  pro- 
prietor of  lands  without  title  to  the  teinds 
conveyed  in  1766  certain  lands  to  trustees  in 
a  family  settlement  "  with  the  several  manor 
places  .  .  .  teinds,  &c.,"  belonging  **  to  the 
lands  disponed  and  contained  in  the  parti- 
cular charters  and  infeftment  thereof."  The 
trustees  in  1772  conveyed  to  a  beneficiary  as 
directed.  The  proprietors  paid  no  teinds  to 
any  titular,  but  submitted  to  localities  in 
1837  and  1862.  The  heritor  in  1875  raised  an 
action  for  reduction  of  the  localities  and 
declarator  that  he  had  a  heritable  right  to 
the  teinds.  Held  that  it  was  competent  to 
examine  the  titles  prior  to  the  prescriptive 
period  to  ascertain  whether  the  truster  in 
1766  had  a  right  to  the  teinds,  and  that,  as 
he  had  not,  the  family  settlement  conveyed 


no  right  to  them.     Mackintosh  v.  Abinger  and 
Others,  1877,  4  R.  1069;  14  S.  L.  R.  632. 

119.  Teinds  —  Valuation  —  Teinds  pos- 
sessed by  Heritor. — Where  a  heritor  was  in 
possession  of  teinds,  }ield  that  the  teinds 
should  be  valued  at  one-fifth  of  the  reputed 
rent  of  the  stock  and  teind  together.  Duke 
of  A  thole  V.  Lord  Advocate,  1880,  7  R  583 ;  17 
S.  L.  R  409. 

120.  TeindB— Valuation— Bnrgh  Green- 
Valuation  by  Rental  Bolls— Presumption 
as  to  Exclusion  from  Valuation.  —  The 
teinds  of  certain  burgh  lands,  hitherto  paid 
in  rental  bolls,  were  valued  in  1634.  The 
burgh  green  was  part  of  the  lands,  and  though 
capable  of  cultivation  was  in  pasture  at  the 
date  of  the  valuation.  Held  that  the  burgh 
green  was  included  in  the  valuation.  Steven- 
son V.  Magistrates  of  Rutherglen  and  Others, 
1874,  2  R  174. 

121.  Teinds— Valuation— Cumulo— Divi- 
sion.— Where  a  valuation  of  the  teinds  of  a 
barony  which  included  several  estates  took 
the  form  of  a  decree  for  a  cumulo  valuation, 
held  not  competent  to  analyse  the  decree  in 
order  to  ascertain  the  separate  values  of  the 
component  parts  of  the  barony.  Lord  Advocate 
V.  Stirling,  1888,  15  R.  424 ;  25  S.  L.  R.  254. 

122.  Teinds  — Valuation  — Decree  — Re- 
cording—Remit  to  L.  0.— Act  1707,  c.  9.— 
Circumstances  where  the  Court  in  a  petition 
for  authority  to  record  a  decree  of  valuation 
of  teinds  dispensed  with  the  usual  remit  to 
the  Lord  Ordinary  on  teinds.  Lady  WU- 
loughby  de  Ereshy,  1885,  13  R  74 ;  23  S.  L.  R 
50. 

123.  Teinds  —  Valuation  —  Exception- 
Onus  of  Proof. — A  valuation  in  1634  bore  to 
value  the  teinds  of  certain  lands,  with  the 
exception  of  a  certain  ten  shilling  land  which 
it  had  become  impossible  to  identify.  Held, 
in  a  locality  in  1874,  founding  on  the  valuation 
as  including  the  10s.  land,  that  in  the  cir- 
cumstances the  minister  had  discharged  the 
071US  upon  him  to  show  that  the  lands  in 
question  were  within  the  exception.  Steven- 
soji  V.  Magistrates  of  Rutherglefi  and  Others, 
1874,  2  R  174. 

124.  Teinds— Valuation— Onmulo  Rent 
of  Lands  in  different  Parishes.— In  a  decree 
of  valuation  lands  in  different  parishes  were 
valued  in  cumulo.  Held  that  this  was  not  a 
valid  objection  to  the  decree,  as  the  valuation 
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could  easily  be  divided.  Hay  v.  Minister  of 
Peebles,  1886  (O.  H.),  13  R.  586. 

125.  Teindfl— Valiiatio&--Land8  Separ- 
ated.— In  1616,  A.,  the  proprietor  of  L.,  feued 
out  the  mill  and  mill-lands  to  6.  In  1630 
the  lands  of  L.  '*  pertaining  to "  A.  were 
valued.    The  mill  and  mill-lands  were  not 

• 

valued  as  a  separate  subject.  In  1650  cer- 
tain lands  including  L.  were  disjoined  and 
annexed  quoad  omnia  to  another  parish.  The 
lands  of  L.  were  described  in  the  decree  as 
belonging  to  A.  The  mill  and  mill-lands 
were  not  mentioned  in  the  decree,  but  they 
lay  in  the  centre  of  the  disjoined  lands  and 
were  always  treated  as  disjoined.  Held  that 
the  mill  and  mill-lands  were  included  in  the 
valuation.  Simpson  v.  Orr  Swing,  dbc.,  1882, 10 
K  313 ;  20  S.  L.  R.  228. 

126.  Teinds  —  Valuation  —  Procednre— 
Parties— In  absence  of  Minister.— ^^^ 
that  a  decree  of  valuation  by  the  Teind  Court 
in  1719  was  not  invalid  though  the  minister 
of  the  parish  was  not  cited  as  a  party  to  the 
process.  Hay  v.  Minister  of  Peebles,  1886 
(O.  H.),  13  R.  585. 

127.  Teinds— Valuation— Presnmption.— 
Circumstances  in  which  held  that  the  terms 
of  a  report  by  sub-commissioners  of  teinds  in 
1629,  decree  of  approbation  thereof  in  1777 
And  the  proceedings  in  certain  processes  of 
augmentation  in  1799  and  1816,  raised  a  pre- 
sumption that  the  whole  lands  in  the  parish 
had  been  valued  in  1629,  but  that  this  pre- 
sumption had  been  rebutted  by  proof  that 
certain  lands  were  not  included  in  the  valua- 
tion. MaclacJUan  v.  Stuart,  <fcc.,  1885,  12  R. 
1107;  22S.  L.  R.  721. 

128.  Teinds— Valuation— Rescissory  Act, 
1662,  c.  1— Act  1662,  c.  9— Act  1663,  c.  28.— 
Held  that  a  valuation  of  teinds  by  the  High 
Commission  in  1647  was  not  struck  at  by  the 
Rescissory  Act,  1662,  c.  1,  depriving  of  all  force 
acts,  gifts,  tacks  or  deeds  passed  after  1637 
to  the  prejudice  of  the  rights  of  the  several 
bishoprics.  Lord  Advocate  v.  Lady  WUUmghhy 
de  Eresby,  1885,  12  R.  1330;  22  S.  L.  R.  891. 

129.  Teinds— Sub- Valuation— Decree  of 
Approbation. — The  report  of  the  sub-com- 
missioners is  of  no  practical  avail  until  it  is 
approved  by  the  High  Commission  or  by  the 
Court  of  Teinds.  Lord  Elihank^s  Trs.  v.  Hope, 
1891,  18  R.  445;  28  S.  L.  R.  295.  See  SpHr 
v.  Lord  JVilloughby  de  Eresby,  1891,  18  R.  407 ; 
28  S.  L.  R.  277. 


130.  Teinds  —  Sub- Valuation.  —  On  the 
construction  of  findings  of  the  sub-com- 
missioners, and  the  titles  of  an  estate,  held 
that  certain  lands  were  not  localled  on  as 
valued.  Earl  of  Mansfield  v.  Stewart,  1880, 
7  R.  552 ;  17  S.  L.  R.  359. 

131.  Teinds— Sub-Valuation— No  Judir- 
ment  of  Sub-Commissioners — ^Validity  of 
Sub- Valuation.  —  Objection  to  a  report  of 
sub-oommissioners  in  1629  valuing  teinds,  on 
the  ground  that  no  finding  as  to  the  value 
was  pronounced  by  them,  repelled,  and  decree 
of  approbation  granted.  Duke  of  Montrose  v. 
Earl  of  Gamperdown,  dx.,  1875,  2  R.  772. 

132.  Teinds  —  Sub-Valuation  —  Derelic- 
tion.— In  1886  a  heritor  applied  for  approba* 
tion  of  a  sub-valuation  of  teinds  made  in 
1630.  From  1791  he  and  his  authors  had 
made  large  over-pa3rments  in  ignorance  of 
the  sub-valuation.  The  Court  granted  decree 
under  reservation  of  all  prescriptive  rights 
acquired  by  the  minister.  Lord  Elibank^s  Trs. 
V.  Hart,  1888, 15  R,  927 ;  25  S.  L.  R.  659. 

133.  Teinds  —  Sub- Valuation  —  Derelic- 
tion.— An  action  was  brought  by  a  heritor  in 
the  Teind  Court  in  1884  for  approbation  of  a 
report  by  the  sub-commissioners  in  1630 
valuing  the  teinds  of  certain  lands.  It  was 
pleaded  in  defence  that  although  the  victual 
teind  was  calculated  according  to  standard 
measure,  stipend  had  for  over  a  hundred 
years  been  paid  according  to  the  county 
measure,  which  exceeded  the  former.  Held 
that  there  was  no  intention  on  the  part  of 
the  heritor  to  abandon  the  sub-valuation. 
SmolleU  V.  Simpson,  1885,  12  R.  1150;  22 
S.  L.  R.  768. 

134.  TeindCourt— Citation— A.  S.  July  5, 
1809. — The  Court  dispensed  with  the  ordinary 
mode  of  citation  of  heritors,  on  the  ground  of 
expense,  and  aUowed  citation  by  notice  given 
in  the  kirk  by  the  precentor,  written  notice 
on  the  kirk  door,  and  subsequent  newspaper 
advertisements.  Lord  Provost  and  Magistrates 
of  Edinburgh  {Locality  of  St,  CuthberVs),  1881, 
8  R.  982 ;  18  S.  L.  R  706. 

135.  Teind  Court— Declarator— Modifca- 
tion  of  Stipend— Judicature  Act,  1825,  sec. 

54. — An  action  of  declarator  re  teinds  may 
competently  include  conclusions  for  modifica- 
tion of  stipend.  Stirling  Presbytery  v.  Larbert 
and  DunipcKe  Heritors  and  Others,  1900,  2  F. 
562 ;  37  S.  L.  R.  455  ;  7  S.  L.  T.  414.  Sequel, 
1902,  4  F.  1048 ;  39  S.  L.  R.  586 ;  10  S.  L.  T.  13. 
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136.  Teind  Court— Decree  in  Absence— 
Beponing— A.  S.  1825,  sec.  24.— In  a  process 
for  augmentation  of  stipend,  the  Court,  after 
granting  an  augmentation,  reponed  a  heritor 
upon  whom  the  summons  had  not  been 
served,  on  payment  of  the  previous  expenses. 
Buchanan  v.   Gilmour,   1883,   11    B.  59;    21 

L.R.51. 


S 


137.  Teind  Court  —  Falling  Asleep.— 
Teind  Causes  remitted  to  the  Outer  House 
may  fall  asleep.  King  Edward  Locality,  1903 
(O.  H.).  11  S.  L.  T.  71. 

138.  Teind  Court— Locality— Reclaiming 
Teinds. — In  an  action  of  locality  it  is  com- 
petent to  reclaim  teinds  which,  prior  to  their 
being  required  for  the  stipend  of  the  minister 
of  the  parish  to  which  they  effeir,  have  been 
paid  to  ministers  of  adjoining  parishes. 
Inverkeillor  Minister  v.  Heritors^  1901  (O.  H.), 
8  S.  L.  T.  399. 

139.  Teind  Court— Sist  pending  applica- 
tion for  Decree  of  approbation  of  a  Report 
of  Snb-Commission  reftised. — Clark  v.  Grant, 
1902,  39  S.  L.  R.  431 ;  9  S.  L.  T.  490. 


CLUB 

1.  Committee— Ultra  vires  of  Committee 
—Responsibility  of  Members  of  Club.— A 
pursuer  called  as  defenders  in  an  action  for 
slander  (1)  The  Scottish  Football  Union  and 
the  members  of  committee  as  representing 
the  Union ;  (2)  certain  individual  members 
of  committee.  He  averred  that  the  com- 
mittee had  ultra  vires  made  an  inquiry  into 
his  behaviour  as  a  football  player  and  member 
of  the  Union,  censured  him,  and  pubHshed 
in  newspapers  findings  of  the  committee 
against  the  pursuer,  which,  he  averred, 
slandered  him,  and  precluded  him  from 
playing  football  with  any  club  belonging 
to  the  Union.  Held  (1)  that  the  pursuer 
was  not  entitled  to  an  issue  against  the 
Union  or  its  committee  as  representing  it; 
(2)  that  he  was  entitled  to  an  issue  of  slander 
against  the  members  of  committee  indi- 
vidually. Murdisan  v.  Scottish  Football  Union, 
1896, 23 B. 449;  33S.L.R337;  3S.L.T.273. 

2.  Cnrling  Club  —  Property  —  Common 
Property — Challenge  Cup.  —  A  challenge 
cup  was  presented  for  competition  among 
the  curling  clubs  of  Dumfries.  The  clubs 
arranged  that  it  should  become  the  property 
of  the  club  that  should  first  win  it  twice  in 


succession.  The  Upper  Annandale  Club  so 
won  the  cup,  and  a  majority  of  its  members 
voted  that  it  should  be  presented  to  John- 
stone, who  had  skipped  the  most  victorious 
rink.  This  was  done.  A  dissentient  minority 
sued  Johnstone  for  the  cup,  as  being  in  his 
possession  only  for  custody.  Held  that  the 
cup  was  the  joint  property  of  all  the  indi- 
viduals in  the  club,  and  could  not  be  alienated 
by  a  majority.  The  presentation  to  John- 
stone was  accordingly  ineffectual.  Murray 
V.  Johnstone,  1896,  23  R.  981 ;  33  S.  L.  R. 
714 ;  4  S.  L.  T.  81. 

3.  Dissolution— Bowling  Club— No  Pro- 
vision in  Rules  for  Dissolution— Validity 
of  Resolution  of  Majority  to  Dissolve.- 
The  rules  of  a  bowling  club  which  had  funds 
amounting  to  about  £50  made  no  provision 
for  dissolution.  Held  that  it  was  ultra  vires 
of  a  majority  of  the  members  to  dissolve  it. 
Gardner  v.  M'Liniock,  1904  (O.  H.),  11  S.  L.  T. 
654. 

i.  Football  Union— Patrimonial  Loss- 
Suspension  firom  playing  Football.— Where 
the  action  of  the  committee  of  a  Football 
Union  results  in  preventing  a  player  from 
participating  in  the  matches  between  affiliated 
clubs,  he  has  no  claim  for  damages,  apart 
from  defamation,  unless  he  can  show  patri- 
monial loss.  Murdison  v.  Scottish  Football 
Union,  1896,  23  R.  449;  33  S.  L.  R.  337; 
3  S.  L.  T.  273.  Of.  Robinson  v.  Scottish  Amateur 
Athletic  Assoc,,  1900  (0.  H),  7  S.  L.  T.  356. 

5.  Unincorporated  Society— Title  to  Sue 
—Patrimonial  Interest.— The  office-bearers 
and  five  members  of  a  football  club,  an  un- 
incorporated society,  raised  an  action  in  their 
own  and  the  club  names  (being  duly  autho- 
rised by  the  club)  against  another  unin- 
corporated society  and  its  office-bearers  and 
a  number  of  members.  Held  that  the  instance 
was  good  and  the  defenders  well  called. 
Renton  Football  Club  v.  M'Dowall,  1891,  18  R. 
670 ;  28  S.  L.  R.  464. 
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Abbanqemekt,  Deed  of,  1-6. 
abticle8  op  association,  7-48. 
Assets,  110-112. 

FOBSIGN,  134. 

Lost,  31-33. 
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Books  op  Company,  HI,  198. 

bobbowino,  9, 10. 

Calls,  11-20. 

Cancel  of  Shabbs.  34. 

Capital,  21-38. 

Reduction,  24-38. 

SUBPLUS,  35. 

Cabbyino  on  Business,  192, 193. 
Committee  of  Advice,  39. 
compbomise,  40-46. 
contbacts  fob  company,  47,  48. 
CONTBIBUTOBY,  43-81 ;  and  see  Shares, 

Rights  inteb  sb,  79-81. 
"  CoUBT,"  121-123. 
**  Cbeditob,"  124. 
Cbeditobs,  113-117. 
cubatob  bonis,  52. 
Dbbentube,  82,  83. 
Delegation  of  Powebs,  8. 

DiBBCTOB,  84-98. 

Dissolution,  97. 
Dividend,  100-105. 
Bxecutob,  63-57. 
Expenses,  119, 120. 
FoBEiGN  Company,  106,  107. 
Fobfeited  Shabes,  15, 16. 
"Fully  paid  up,"  49. 
Husband  and  Wipe,  68-62. 

JOINT-LlQUIDATOBS,  194,  208,  209. 

Judicial  Factob,  108, 109. 
Judicial  Winding  up,  121-141. 
Lead,  110. 
Liabilities  of  Company,  226,  226. 

LiFEBENTEB  AND  HEIB,  63. 

Liquidation,  110-181. 

LiQUIDATOB,  182-209. 

Appointment,  183-192. 

Powebs,  195-203. 

Removal,  204-206. 

Remunebation,  207-209. 

Resignation,  207. 

Title,  202-203. 
Meeting  op  Cbeditobs,  163, 164. 
Meeting  of  Shabeholdebb,  211-215. 
Memobandum,  216-224. 
•*Officbb"  op  Company,  112. 
Pabtneb,  51. 

Payments  out  op  Capital,  23,  104. 
Powebs  op  Company,  225-232. 
Pbepebences,  113-117. 
Pboceedings  against  Company,  162-177. 
Pboceedings  by  Company,  178, 179. 
Pbopits,  81. 
PBOMOTEB,  233-238. 


Pbospbctus,  239-241. 
Reclaiming  Note,  180. 
Rbconstbuction,  242, 
Rectification  of  Registbb,  243-26C? 

Reduction  op  Sbquestbation  Pboceed- 
ings, 181. 
Registeb,  243-256  ;  and  see  Traru/er. 
Registbb,  Stbiking  Name  off,  135. 
Secbbtaby,  257. 
Secubity  Holdeb,  64. 
Sebvants  of  Company,  118. 
Set-off  against  Calls,  17-19. 
Shabes,  258-315. 
Shabes,  Bonus,  279,  280. 

CONSIDEBATION    OtHEB    THAN    CASH, 

285-295. 
CONTBACT  TO  TAKE,  258-277. 

Discount,  228. 
•♦  Fully  Paid,"  281,  293. 
Held  by  Company,  228,  229. 
Lien  on,  278. 
New,  288. 

Payment,  279-295. 
Pbefebence,  296-300. 
Rights,  301-303. 

SUBBENDEB,  304. 

TbanSPEB,  305-315. 
Shabeholdeb,  316-327. 
Sinking  Fund,  83. 
Suspension  Obdeb,  142-157. 
SuBPLUS  Capital,  35. 
Tbansfeb,  306-316. 
Tbustee,  65-78,  316,  317. 
Unbegistebed  Company,  124,  328-330. 
Ultba  vibes,  see  Powers  et  pctssim. 
Vacation  Coubt,  121-123. 
voluntaby  liquidation,  158-161. 
Votes,  214,  215. 

1.  Arrangement— Requisite  Majority- 
Companies  Arrangement  Act,  1870,  sec  2 
— Constraction.— Sec.  2  of  the  above  Act 
Cf/nstrued  to  mean  that  only  a  majority  in 
number  and  three-fourths  in  value  of  those 
present  at  the  meeting  either  in  person  or 
by  proxy  are  required  to  agree  to  the  ar- 
rangement with  creditors.  California  Bed- 
wood  Coy.  aiui  Liquidators,  1886,  13  R.  335 ;  23 
S.  L.  R.  663. 

2.  Arrangement  —  Liquidation  —  Volun- 
tary Winding  up— With  Creditors- Peti- 
tion to  Restrain  Diligence  —  Companies 
Act,  1862,  sees.  87,  136,  137,  138, 163.— An 
arrangement  between  a  company  being  wound 
up  voluntarily  and  three-fourths  of  its  credi- 
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tors,  to  the  effect  that  the  rights  of  parties 
should  be  settled  as  if  the  winding  up  were 
subject  to  the  supervision  of  the  Court, — Held 
to  be  incompetent ;  and  a  petition  to  restrain 
a  creditor's  diligence  refused,  Clark,  dx,  v. 
TFiUon,  dx.,  1878,  5  R.  867  ;  15  S.  L.  R.  600. 

3.  Arrangement — I>ebenttire  Holders — 
Joint-Stock  Companies  Arrangement  Act, 
1870;  sec  2.  —  Scheme  of  arrangement 
sanctioned,  although  it  deprived  a  dissen- 
tient secured  creditor  of  his  security  and 
turned  him  into  a  holder  of  preferred  shares 
in  the  company.  Gillies  v.  Dawson,  1893 
(O.  H.),  20  R.  1119. 


X*  ^L* * i*ifi||nfii cii V— i,wapopai  oi  xkSo9vo»--~ 
Arrangement  for  conveyance  of  property  of 
company  in  liquidation  approved,  Florida  Mort- 
gage and  Investment  Coy.,  1890,  17  R.  538 ;  27 
S.  L.  R.  419. 

5.  Arrangement  —  Modification.  —  The 
Court  in  approving  a  scheme  of  arrange- 
ment, made  by  a  company  in  liquidation, 
modified  it  so  as  to  obviate  hardship  to  one 
of  the  shareholders  who  objected  to  its  being 
carried  through.  Melville  Coal  Coy,  v.  Clark, 
1904,  6  F.  913  ;  41  S.  L.  R.  715 ;  12  S.  L.  T. 
194. 

6.  Arrangement— Restoration  of  Direc- 
tors—Title to  Sne— Interest  on  Calls- 
Articles  of  Association. — A  company  raised 
an  action  against  a  shareholder  for  payment 
of  calls.  While  the  action  was  pending  the 
company  went  into  voluntary  liquidation  and 
a  liquidator  was  appointed.  He  was  subse- 
quently discharged  in  terms  of  a  deed  of 
arrangement  (Act  1870),  and  the  directors 
restored  for  the  purpose  of  distributing  the 
assets.  Held  that  the  directors  were  entitled 
to  continue  the  action  without  obtaining 
special  authority  from  the  company.  London 
and  N.-W.  American  Mortgage  Coy,  v,  Steuart, 
1900  (O.  H.),  8  S.  L.  T.  98. 

7.  Articles  of  Association— Alteration 
— BetrospectiTe  Effect  of  Alteration— 
Ezecatriz  of  Deceased  Shareholder.— The 

executrix  of  a  deceased  shareholder  called 
on  the  directors  to  put  her  name  on  the 
register.  They  declined  on  the  ground  that, 
in  terms  of  the  articles  of  association,  women 
were  not  entitled  to  hold  shares.  She  dis- 
puted their  construction  of  the  articles, 
whereupon  they  called  a  meeting,  and  a 
special  resolution  was  passed  altering  the 
articles  to  make  it  clear  that  women  were 


excluded.  Prior  to  the  confirmation  of  the 
new  articles  the  lady  raised  an  action  against 
the  company  to  compel  registration  of  her 
name.  Question:  Did  her  rights  fall  to  be 
determined  by  the  original  or  the  altered 
articles  of  association  P  Moir  v.  Duff  d:  Coy., 
1900,  2  F.  1265  ;  37  S.  L.  R.  935. 

8.  Articles  of  Association— Modification 
—Election  of  Directors  —  Delegation  of 
Power  to  Elect— Ultra  vires.- The  articles 
of  a  company  vested  the  power  of  election 
of  directors  in  the  company  at  a  general 
meeting.  Held  ultra  vires  for  the  company 
by  extraordinary  resolution  to  delegate  their 
powers  of  election  to  the  directors.  Dunn 
V.  Banknock  Coal  Coy,  Ltd,,  1901  (0.  H.),  9 
S.  L.  T.  51. 

9.  Borrowing— Articles  of  Association- 
Construction.  —  Held  that  a  company,  em- 
powered by  its  articles  of  association  **to 
receive  money  by  way  of  loan,  by  cash-credit, 
debenture,  deposit,  or  otherwise,"  which  had 
lent  money  upon  a  second  bond  over  heritable 
subjects,  had  power  to  buy  in  said  subjects 
when  advertised  for  sale  by  prior  bondholders, 
with  a  view  of  saving  from  irretrievable  loss 
money  due  to  it  under  its  postponed  bond, 
and  thereafter  to  borrow  money  upon  security, 
granted  by  its  manager,  over  said  subjects. 
Paterson^s  Trs,  v.  Caledonian  Heritable  Security 
Coy.  (in  Liquidation),  1885,  13  R.  369;  23 
S.  L.  R.  238. 

10.  Borrowing  —  Security  —  Pledge  — 
Letters  of  Guarantee— Limited  Liability 
—Ghiarantee— Ultra  vires.- The  directors 
of  a  company  limited  by  guarantee  were 
empowered  by  the  memorandum  of  associa- 
tion to  borrow  on  the  security  of  the 
guarantee  obligations.  They  borrowed  and 
pledged  with  the  lender  the  letters  of 
guarantee.  In  the  liquidation  of  the  com- 
pany the  L.  O.  held  the  security  invalid 
against  a  claim  by  the  liquidator  for  delivery 
of  the  letters  of  guarantee.  Robertson  v. 
British  Linen  Coy,  Bank,  1891  (0.  H.),  18  R. 
1225. 

11.  Calls— Bankrupt  Shareholder— Bank- 
ing for  ftiture  Galls. — A  company  may  rank 
on  the  estate  of  a  bankrupt  shareholder  for 
the  uncalled  liability  on  his  shares.  Cressfwdl 
Ranche  and  Cattle  Coy.  v.  Balfour  Melville, 
1901  (O.  H.),  9  S.  L.  T.  356.  Of.  Taylor  v. 
Union  Heritable  Securities  Coy.,  1889,  16  R. 
711 ;  26  S.  L.  R.  542 ;  where  the  Court  refused 
a  petition  for  removal  of  his  name  from  the 
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regiflter  by  a  bankrupt,  discharged  on  com- 
position, who  had,  prior  to  his  sequestration, 
held  shares  not  fully  paid  up,  but  for  which 
the  company  did  not  rank. 

12.  Galls  —  Liguidation  —  Volnntary — 
Order  on  Contributories  to  pay  Calls  — 
Notice— Companies  Act,  1862,  sees.  121, 
138. — Prayer  of  a  petition  under  sees.  121  and 
138  to  have  it  found  "just  and  beneficiar' 
that  calls  should  be  enforced  and  decerned  for 
against  the  contributories  of  a  company  being 
voluntarily  wound  up  whose  names  were  on 
a  list  prepared  by  the  liquidator,  granted  de 
ylano^  without  intimation.  Sdeuard^  1878,  5 
R.  867  ;  15  S.  L.  R.  594. 

13.  Calls— Liquidation— Decree— Notice 

—  Companies  Act,   1862,    sees.    101,    121. 

—  Before  obtaining  decree  under  sec.  101 
of  the  above  Act  for  payment  of  calls  made 
by  directors  before  the  commencement  of  the 
liquidation,  the  liquidators  must  give  notice 
(though  not  by  formal  service)  to  those 
against  whom  decree  is  sought.  Liquidators 
of  Benhar  Goal  Coy,  Ltd.,  1882,  9  R.  763 ;  19 
S.  L.  R.  558. 

14.  Calls— Liquidation— Decree — Appeal 
to  House  of  Lords  —  General  Order  on 
Liquidators  to  repay  Calls  if  Contributory 
obtains  Judgment.  —  Tait,  dbc.  v.  City  of 
Glasgow  Bank,  1878,  6  R.  443  ;  16  S.  L.  R.  167. 

15.  Calls  —  Forfeited  Shares— Notice.— 
The  articles  of  association  of  a  limited  com- 
pany provided  that  shareholders  whose  shares 
were  forfeited  should  be  liable  for  calls  owing 
at  the  time  of  forfeiture  ;  and  also  that  upon 
calls  being  resolved  upon  by  the  directors,  a 
certain  notice  should  be  given  to  shareholders 
of  the  time  and  place  of  payment.  Held  that 
a  shareholder  who  had  forfeited  his  shares  was 
liable  for  calls  determined  upon  at  the  date 
of  forfeiture  although  no  notice  had  been 
given.  Observations  as  to  the  rights  of  a 
shareholder  who  has  forfeited  his  shares  to 
obtain  notice.  Ferguson  v.  Central  Halls  Coy. 
Ltd.,  1881,  8  R.  997 ;  18  S.  L.  R.  714. 

16.  Calls  —  Forfeited  Shares— Set-ofT.- 
A  person  whose  shares  have  been  forfeited  is 
entitled,  on  liquidation  of  the  company,  to 
plead,  in  defence  to  a  claim  for  unpaid  calls, 
that  he  was  induced  to  take  his  shares  by 
fraud  of  the  company,  he  being  merely  a 
debtor  and  not  a  shareholder.  Mount  Morgan 
Gold  Mine  v.  M'Mahon,  1891,  18  R  772 ;  28 
S.  L.  R.  552. 


17.  Calls  — Set-off  against  —  Effect  of 
Winding  up. — A  shareholder  claimed  to  set- 
off against  calls  by  the  company  a  sum  due 
by  the  company  to  him  under  a  decree 
arbitral.  Pendente  proceuu  a  winding-up 
order  was  pronounced.  HeUl  that  the  plea 
of  compensation  could  no  longer  be  main- 
tained. Cowan  V.  Gowans,  1878,  5  R.  581  ;  15 
S.  L.  R.  315. 

18.  Calls-Set-off-Liauidation— Winding 
up. — A  shareholder,  who  was  also  creditor  of 
a  company  for  contract  work,  averred  that  at 
a  statutory  meeting  of  the  company  the  chair- 
man, with  the  authority  of  the  directors  and 
shareholders,  stated  that  debts  due  to  con- 
tractors should  be  set  against  calls.  Held 
that  this  was  not  a  relevant  averment  of  a 
verbal  agreement  to  set-off  debts  against 
calls.  Cowan  v.  Shaw,  1878,  5  R.  680  ;  15 
S.  Ij.  R.  384. 

19.  Calls— Set-off  against— Liquidation. 

— The  manager  of  a  property  investment 
company  entered  into  an  agreement  with  a 
shareholder  that  the  company  should  hold 
any  money  deposited  by  him  with  them 
against  calls.  The  shareholder  deposited 
certain  sums  with  the  company.  The  de- 
posits could  only  be  uplifted  on  giving  a 
month's  notice.  The  company  having  been 
ordered  to  be  wound  up  by  the  Court,  the 
shareholder  refused  to  pay  a  call  made  prior 
to,  but  not  payable  till  after,  the  commence- 
ment of  the  winding  up  and  a  call  made  by 
the  Court  in  the  winding  up,  and  claimed  to 
compensate  his  liability  under  these  calls  by 
the  sums  at  his  credit  on  deposit  with  the 
company.  Held  that  he  had  no  such  right  of 
compensation,  and  was  liable  in  payment  of 
the  calls.  Liquidator  of  the  Property  Invest- 
ment Coy,  of  Scotland,  Ltd,  v.  Aikman,  1891 
(O.  H.),  28  S.  L.  R.  955.  Cf.  lb,  v.  Naiiwial 
Bank,  1891  (O.  H.),  28  S.  L.  R.  884. 

20.  Calls  —  Pledge  of  —  Agreement  to 
grant  Security  over  Calls  in  favour  of 
Bank  to  which  Calls  made  Payable.— The 

directors  of  a  limited  company  having  re- 
solved to  make  a  call  upon  the  shareholders 
to  meet  certain  liabilities  of  the  company, 
applied  to  a  bank  for  an  advance,  and  the 
bank  agreed  to  grant  the  advance  upon  the 
guarantee  of  certain  of  the  directors  '*  with  a 
lien  over  the  call  to  be  made."  A  call  letter 
was  issued  making  the  call  payable  to  the 
bank.  No  assignation  or  mortgage  of  the 
call  was  executed.  Shortly  thereafter  a 
petition  for  the  winding  up  of  the  company 
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by  the  Court  was  presented,  a  winding-up 
order  pronounced,  and  an  official  liquidator 
appointed.  Subsequent  to  the  presentation 
of  the  petition  certain  sums  were  paid  into 
the  bank  in  respect  of  the  call.  Held  that 
the  bank,  although  entitled  to  retain  sums 
paid  in  respect  of  the  call  prior  to  the  pre- 
sentation of  the  petition,  had  no  right  of 
retention  over  sums  paid  after  the  presenta- 
tion of  the  petition.  Liquidator  of  the  Pro- 
perty Investment  Coy,  of  Scotland,  Ltd,  v. 
National  Bank  (O.  H.),  1891,  28  S.  L,  R.  884. 

21.  Capital— Fixed  or  Gircnlating  Capi- 
tal —  Depreciation  of  Investments.  —  Part 
of  the  business  of  a  limited  liability  company 
was  to  traffic  in  the  shares  of  other  com- 
panies. The  profit  realised  on  the  buying 
and  selling  of  such  shares  was  treated  as 
income.  Held  that  a  depreciation  on  certain 
securities  so  held  fell  to  be  treated  as  loss  on 
the  circulating  capital,  which  must  be  re- 
placed out  of  income.  City  Property  Invedmsnt 
Trust  Corpn.  Ltd.  v.  Thorburn,  1897,  26  R.  361 ; 
35  S.  L.  R.  249;  6  S.  L.  T.  244. 

22.  Capital— Fixed  or  Floating— Depre- 
dation of  Plant— Administration  of  Com- 
pany Business  — Interference  of  Court. — 
A  tramway  company,  after  due  consideration, 
proposed  to  transform  their  system  from  one 
of  horse  haulage  to  one  of  cable  haulage. 
The  result  of  the  operation  as  a  whole  would 
be,  it  was  thought,  to  enhance  the  value  of 
the  undertaking,  but  one  of  the  immediate 
consequences  would  be  to  depreciate  the 
value  of  the  horses  owned  by  the  com- 
pany. Prior  to  the  date  of  the  change  a 
shareholder  sought  to  interdict  the  company 
from  declaring  a  dividend  until  the  antici- 
pated depreciation  on  the  value  of  the  horses 
had  been  made  up.  Held  that  the  question 
was  one  for  the  discretion  of  the  directors  of 
the  company.  If  they  were  satisfied  that  the 
transformation  would  on  the  whole  benefit 
the  com^iany,  they  were  entitled  to  include 
the  loss  on  the  horses  as  part  of  the  cost  of 
the  change.  The  Court  would  not  interfere 
in  such  cases  unless  the  averments  involved 
a  charge  of  dishonesty.  Cox  v.  Edinburgh 
Tramways  Cay.,  1898  (O.  H.),  6  S.  L.  T.  63. 
Cf.  Inglis,  L.  P.,  Hoggan  v.  Tharsis  Sulphur 
and  Capper  Cay.,  1882,  9  R.  1191,  1212;  19 
&  L.  R  875. 

23.  Capital— Payments  out  of— Interest 
on  Loan  —  Payments  by  Shareholder  in 
Advance  of  Calls. — Interest  paid  by  a  com- 
pany to  a  shareholder  for  payments  on  his 


shares  in  advance  of  calls  is  paid  as  a  debt, 
and  may  be  paid  out  of  capital.  Myles,  1893 
(O.  H.),  1  S.  L.  T.  90. 

24.  Capital— Reduction-Increase— Com- 
petency —  Companies  Act,  1867,  sees.  9, 
15. — The  original  capital  of  a  limited  com- 
pany was  £300,000,  but  it  had  been  increased 
by  special  resolution  to  £1,236,660,  consisting 
partly  of  fully  paid-up  shares  of  £10  each  and 
partly  of  shares  of  £10  on  which  £7  had  been 
paid.  The  company  proposed  to  call  up  £l 
on  the  £7  shares  and  to  reduce  its  capital  by 
striking  off  the  remaining  £2,  making  them 
£8  shares  f uUy  paid  up ;  and  to  increase  its 
capital  by  issuing  new  shares  at  a  high 
premium.  Held  that  a  scheme  beneficial  to 
the  company  as  a  whole  and  carried  out  in 
conformity  with  the  Companies  Acts  could 
not  be  held  as  illegal  because  the  interests  of 
some  shareholders  were  prejudiced  by  it ;  and 
that  the  holders  of  the  £7  shares  were  not 
entitled  to  demand  that  the  unpaid  capital 
on  their  shares  should  be  called  up  before  the 
company  raised  capital  otherwise.  Hoggan, 
d'c,  V.  Tharsis  Sulphur  and  Copper  Coy,  Ltd,, 
1882,  9  R.  1191 ;  19  S.  L.  R.  875. 

25.  Capital  — Reduction  of— Companies 
Acts,  1867  and  1877. — Interlocutors  showing 
procedure.  New  Zealand  and  Australian  Land 
Cay.  Ltd,,  1881,  8  R.  691. 

26.  Capital  — Reduction  — Confirmation 
by  Court  —  Procedure.  —  Where  a  special 
resolution  to  reduce  capital  did  not  involve 
either  any  diminution  of  liability  in  respect 
of  unpaid  capital,  or  a  return  to  any  share- 
holder of  paid-up  capital,  the  Court  confirmed, 
without  intimation.  British  and  Burmese 
S,  N  Coy.,  1879,  7  R.  379 

27.  Capital  —  Reduction  —  Motion  to 
Reduce  —  Construction. — ^Where  an  incon- 
sistency appeared  between  a  special  resolution 
for  the  reduction  of  capital  of  a  company,  and 
a  minute  which  it  was  proposed  to  register, 
the  Court  refused  a  petition  for  confirmation. 
Scottish  Manitoba  and  N-IV,  Real  Estate  Coy, 
Ltd.,  1892,  20  R.  31 ;  30  S.  L.  R.  61. 

28.  Capital  —  Reduction  —  Companies 
Act,  1867,  sec.  9.— The  Court  refused  to 
confirm  a  resolution  to  reduce  capital,  where 
no  authority  to  reduce  was  contained  in  the 
articles  of  association,  and  no  special  resolu- 
tion had  been  passed  to  modify  the  articles 
so  as  to  take  power  to  reduce  capital.  Avery 
d:  Coy,  Ltd.,  1890,  17  R.  1101 ;  27  S.  L.  R.  856. 
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29.  Capital  — Reduction  —  Confirmation 
Order— Consent  of  Creditors— Conient  of 
Tmstee  for  Body  of  Tmstees— Consent  of 
Agent  for  Client— Companies  Act,  1867— 
Ftesnmption  of  Consent  from  Silence.— In 
a  petition  for  redaction  of  the  capital  of  a 
joint-stock  company,  Juld  that  the  consents 
of  creditors  given  (1)  by  one  trustee  for  a 
body  of  trustees  who  were  creditors,  and 
(2)  by  an  agent  for  a  creditor,  were  sufficient 
under  sec.  11  of  the  above  Act.  Opinion  that 
consent  to  the  reduction  of  capital  is  not  to 
be  inferred  from  the  silence  of  creditors. 
Tharm  Sulphur  and  Copper  Coy.,  1882,  10  B. 
103 ;  20  S.  L.  R.  70. 

30.  Capital  — Reduction  — Confirmation 
Order  —  Shareholders'  Title  to  Object- 
Companies  Act,  1867. — Shareholders  of  a 
company  are  entitled  to  appear  and  object  to 
the  granting  of  a  confirmation  order  sanction- 
ing a  reduction  of  capital  The  Tharsis 
Sulphur  and  Copper  Coy.  v.  Hoggan,  1882, 
9  R.  507 ;  19  S.  L.  R.  379. 

31.  Capital— Reduction— Lost  Assets- 
Form- Competency. —  A  company  having 
lost  capital  proposed  to  reduce  its  capital  by 
converting  £l  fully  paid-up  shares  into  £1 
shares  with  168.  paid  up.  They  presented  a 
petition  to  confirm  a  special  resolution  to 
reduce  their  capital  in  this  way.  Held  that 
the  procedure  was  not  in  accordance  with  the 
Companies  Acts,  and  petition  dismissed  as 
incompetent.  Morrison  d;  Coy,  Ltd,,  1892, 
19  R.  1049 ;  29  S.  L.  R.  864. 

32.  Capital— Reduction— Lost  Assets- 
Companies  Act,  1867,  sees.  3,  4.— A  com- 
pany, in  terms  of  its  articles  of  association, 
had  power  to  reduce  capital,  and  accept  the 
surrender  of  shares.  Its  funds  having  been 
embezzled  to  the  extent  of  £2300,  two  share- 
holders agreed  that  fully  paid-up  shares  of 
the  value  of  £2300  belonging  to  them  should 
be  cancelled.  The  company  prayed  the  Court 
to  authorise  a  corresponding  reduction  in 
their  capital.  Prayer  granted,  Banknock  Coal 
Coy,  Ltd.,  1897,  34  S.  L.  R.  342 ;  4  S.  L.  T.  249. 

33.  Capital— Reduction— Lost  Assets- 
Companies  Act,  1877,  sec.  3.— A  company 
petitioned  for  authority  to  reduce  capital  in 
respect  of  lost  assets  to  an  extent  greater 
than  the  amount  of  the  lost  assets  by  £200. 
The  Court  granted  the  prayer  of  the  petition. 
The  learned  judges  expressed  no  opinions. 
Orianaig  Shipping  Coy.  Ltd.,  Petitioners,  1899, 
2  F.  344 ;  37  S.  L.  R,  260 ;   7  S.  L.  T.  319. 


Of.  Morion  Ltd.,  Petitioners,  1900,  2  F.  1032 ; 
27  S.  L.  R.  777 ;  8  S.  L.  T.  72. 

34.  Capital  —  Reduction  —  Cancel  of 
Shares— " Excess  of  Wants"— Companies 
Act^  1867,  sees.  9,  10.— Companies  Act^ 
1877,  sec  3. — (1)  Reduction  of  capital  by 
cancelling  shares  not  represented  by  assets, 
and  paying  off  a  block  of  shares  with  money 
borrowed  on  the  security  of  the  company's 
heritable  estate  authorised;  (2)  The  company 
authorised  to  dispense,  after  six  months,  with 
the  use  of  the  words  "and  reduced"  Jrest 
End  Caf^  Coy,  Ltd.,  1894,  21  R.  381;  31 
S.  L.  R.  268  ;  1  S.  L.  T.  460. 

35.  Capital— Redaction— Snrplns  Capi- 
tal.— Resolution  to  distribute  among  share- 
holders surplus  capital  ''upon  the  footing 
that  amounts  returned  may  be  called  up 
again  "  confirmed.  Scottish  Vulcanite  Coy.  Ltd., 
1894,  21  R.  752 ;  32  S.  L.  R.  593 ;  1  S.  L.  T. 
598. 

36.  Capital— Rednction  —  Conflnnation 
Order— "And  Reduced"— Companies  Act, 
1867. — The  Court  fixed  the  date  on  which 
the  reduction  of  capital  of  a  joint-stock 
company  was  confirmed  as  the  date  down 
to  which  the  words  ''and  reduced"  should 
be  added  to  the  company's  name.  Thar  sis 
Sulphur  and  Copper  Coy,,  1882,  10  R.  103; 
20  S.  L.  R.  70. 

37.  Capital— Reduction— Companies  Act, 
1877,  sec.  4,  snbsec.  2. —  The  Court,  in 
granting  an  order  confirming  the  reduction 
of  capital  of  a  company,  dispensed  "in  the 
meantime"  with  the  addition  of  the  words 
"  and  reduced "  to  the  name  of  the  company. 
Albany  Steam  Shipping  Coy,,  1896,  23  R.  272 ; 
33  S.  L.  R.  203 ;  3  S.  L.  T.  190.  Colonial  Real 
Property  Coy.  Ltd.,  1896,  23  R.  547 ;  33  S.  L.  R. 
383;  3  S.  L.  T.  297.  But  semhie  the  motion 
will  not  be  granted  unless  special  cause  be 
shown.  Holland  House  Electrical  Manufactur- 
ing Coy.,  1898,  26  R.  1039 ;  36  S.  L.  R.  816 ;  6 
S.  L.  T.  72. 

38.  Capital— Reduction— Reconstmction 
— Ultra  vires. — The  Court  will  not  confirm 
a  resolution  to  reduce  the  capital  of  a  company 
unless  satisfied  that  part  of  the  capital  has 
been  lost,  or  that  there  is  a  good  reason  for 
sanctioning  a  present  reduction.  Qiiesfian  by 
Ld.  Tra3mer,  whether  it  is  not  ultra  vires  of 
a  company  to  seek  to  reconstruct  the  oom- 
pany,  on  a  basis  essentially  different  from 
that  on  which  it  was  constituted,  under  the 


361 


COMPANY 


362 


diBgiiiae  of  reducing  capital  City  Property 
Invutjnent  Trust  Carpn,  Ltd.  v.  Thorbum,  1896, 
23  B.  400;  33  &  L.  B.  309;  3  S.  L.  T.  238. 

39.  Oonmiittde  of  Advice— Bemunera- 
Hon. — Note  by  liquidator  craving  authority 
to  pay  a  fair  remuneration  to  the  committee 
of  advice  refused,  Patiisons  Ltd,  {in  Liquidor- 
turn),  1902,  4  F.  1010 ;  39  S.  L.  B.  792 ;  10 
S.  L.  T.  211.  ScoUuh  Heritages  G<yy.  Ltd.,  1899 
(O.  H),  37  S.  L.  B.  669. 

40.  Oompromise — General  Power  to  Com- 
promise Claims. — In  the  liquidation  of  a 
company  under  supervision  of  the  Court,  a 
liquidator  presented  a  note  for  power  to  com- 
promise all  claims  in  which  the  difference 
between  the  parties  did  not  exceed  £250. 
Power  refused.  Pattisons  Ltd.  {in  Liquidation), 
1899  (O.  H.),  6  S.  L.  T.  372. 

41.  Compromise— Creditor-— Sanctioii  by 
Court — ^Intimation  to  Creditors.— Applica- 
tions to  the  Court  by  a  liquidator  for  sanction 
of  compromises  between  him  and  creditors 
should  be  intimated  to  creditors.  Henderson 
4t  Cay.  V.  StewaH,  1894,  22  B.  164 ;  32  S.  L.  B. 

120 ;  2  S.  L.  T.  367. 

42.  Compromise— Creditor— Sanction  by 
Ooort — Bednction. — Where  a  company  is  in 
liquidation  under  supervision,  and  a  com- 
promise between  the  liquidator  and  a  creditor 
of  the  company  has  been  sanctioned  by  the 
Court,  it  is  open  to  reduction  at  the  instance 
of  any  creditor  on  the  ground  that  full  dis- 
closure of  material  facts  was  not  made  to 
the  Court  when  the  sanction  was  obtained. 
Hetidersm  d:  Coy.  v.  Stewart,  1894,  22  B.  154 ; 
32  S.  L.  B.  120;  2  S.  L.  T.  367. 

43.  Compromise  —  Contributory  —  Con- 
Teyance  to  Liquidator.— A  compromise  was 
effected  between  the  liquidators  of  a  company 
and  a  contributory  under  which  the  liquida- 
tors agreed  to  discharge  their  claims  against 
him  on  condition  of  his  surrendering  his  whole 
estate.  The  Ust  of  the  contributory's  assets 
on  which  the  compromise  proceeded  contained 
an  entry  of  heritable  property  ''  held  jointly 
with  A."  Held  that  the  contributory  was 
bound  to  procure  and  deliver  to  the  liqui- 
dators a  valid  conveyance  of  one  half  pro 
indiviso  of  the  property.  Clark  v.  Liquidators 
cf  City  of  Glasgow  Bank,  1882,  9  R  1063; 
19  S.  L.  B.  792. 

44.  Compromise  —  Contributory  —  Dis- 
charge.— A  contributory  on  the  representa- 


tion that  he  was  unable  to  pay  a  call  entered 
into  an  agreement  (approved  by  the  Court) 
with  the  liquidators  of  a  joint-stock  bank  to 
pay  a  certain  sum  in  full  of  his  liability.  The 
pa3rment  was  made,  but  the  liquidators  refused 
to  grant  a  discharge,  and  proceeded  to  charge 
the  contributory  for  the  amount  of  the  call 
on  the  ground  that  in  obtaining  the  compro- 
mise the  contributory  had  not  made  a  full 
disclosure  of  his  affairs.  A  note  of  suspen- 
sion of  the  charge  presented  byithe  contri- 
butory was  passed  without  caution.  Anderson 
V.  Liquidators  of  City  of  Glasgow  Bank,  1880, 
8  B.  44 ;  18  S.  L.  B.  42. 

45.  Compromise  —  Contributory  —  Dis- 
charge— Construction. — Terms  of  a  compro- 
mise sanctioned  by  the  Court  construed  to 
mean  that  a  contributory  was  bound  to  assign 
to  the  liquidators  all  claims  competent  to  him 
in  respect  not  only  of  the  stock  which  he  held 
in  his  own  right,  but  also  of  that  which  he 
held  as  executor.  Liquidators  of  City  of  Glas- 
gow Bank  v.  Mitchell,  1880, 8  B.  136. 

46.  Compromise  —  Contributory  —  Dis- 
charge.— The  Court  approved  of  a  compro- 
mise between  the  liquidators  of  a  company 
in  course  of  winding  up  under  supervision  of 
the  one  part,  and  trustee^,  as  contributories, 
backed  by  a  majority  of  the  beneficiaries, 
of  the  other  part.  City  of  Glasgow  Bank 
V.  Geddei  Trs.,  1880,  7  B  731 ;  17  S.  L.  B. 
494. 

47.  Contract  for  Unformed  Company- 
Adoption  —  Implied  Adoption.  —  A  pro- 
visional agreement  was  prepared  between  a 
firm  and  a  trustee  for  a  company  to  be 
formed  to  take  over  the  business  of  the  firm. 
When  the  company  was  formed  it  did  not 
formally  adopt  the  agreement,  but  a  meeting 
of  directors  instructed  their  law-agents  to 
prepare  the  deeds  necessary  to  carry  it  into 
effect.  One  of  the  directors  was  the  sole 
partner  of  the  firm.  Held  that  the  agree- 
ment was  binding  on  the  parties.  Young  d* 
Sms,  Ltd.  V.  Gowans,  1902  (O.  H.),  10  S.  L,  T. 
85.  Cf.  Tinnevelly  Sugar  C(yy.,  1894,  21  B. 
1009;  31  S.  L.  B.  823;  2  B.  L.  T.  149. 

48.  Contract  with  Company— Notice  of 
Irregularities  of  Procedure.— HeZcf  {per  Ld. 
McLaren,  Ordinary)  that  a  third  party  con- 
tracting with  a  company  is  not  affected  by 
irregularities  of  procedure  of  which  he  has 
not  had  notice.  Browns  v.  Kilsyth  Police 
Commrs.,  dx.,  1886,  13  B.  515;  23  S.  L.  B. 
366. 
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49L  " Ck>iitii1mior7 "  —  Fully  pftid-np 
Wmrfiholder— Compaaieg  AxX,  1862,  sec& 
74,  82.  —  A  folly  paid  -  up  shareholder  ia 
a  oontribatory  in  the  sense  of  sees.  74  and 
82  of  the  Companies  Act,  1802,  and  is  there- 
fore expressly  aathorised  by  sec.  82  to  petition 
for  the  judicial  winding  up  of  the  company. 
Walker,  1894  (B.  C),  2  8.  L.  T.  230,  387. 

50.  Oontrilmtonr  —  List—  "B"  List  — 
Companies  Aet,  1862,  see.  38.— Circum- 
stances under  which  decree  was  given  in  a 
winding  up  against  the  past  members  of  a 
limited  company  who  had  been  members 
within  one  year  prior  to  the  commencement 
of  the  winding  up, — reserving  to  each  such 
past  member  the  right  to  open  up  the  ques- 
tion of  his  liability  by  application  to  the 
Court.  Form  of  note  of  application  for 
approval  of  list  of  such  contributories,  with 
procedure  thereon.  Liquidator  of  ike  Cole- 
donian  Heritable  Security  Cay.  Ltd,,  1882,  9  R. 
1130;  19  S.  L.  R.  826. 


61.  Oontribntory—Inauiiy— -Stock  held 
by  Partner  for  Company— Claim  against 
Co-partners— Proof.— In  an  action  of  de- 
clarator by  a  person  whose  name  stood  on 
the  register  of  members  of  a  joint-stock 
banking  company,  for  declarator  that  he  was 
not  a  partner — the  manager  of  the  company 
having  agreed  to  remove  his  name  from  the 
register— the  House  of  Lords  altered  the 
interlocutor  of  the  First  Division,  and  re- 
mitted to  them  to  admit  a  proof  by  both 
parties.  Hunter  v.  City  of  Glasgow  Bank,  1879 
(H.  L.),  6  R.  112. 

62.  Contribntory  —  Curator  Bonis  — No 
Authority  to   Transfer  to  his    Name— 

Homologation. — A  curator  bonis  sold  part  of 
three  lots  of  stock  in  a  registered  banking 
company  belonging  to  his  ward,  and  regis- 
tered in  the  ward's  name;  and  sent  the 
certificate  to  the  bank  that  the  stock  might 
be  transferred  to  the  purchaser.  He  having 
sent  his  warrant  of  appointment  to  the 
bank,  at  their  request,  they  unknown  to 
him  entered  it  in  the  register  of  members, 
and  sent  the  curator  a  certificate  in  his  own 
name  for  the  unsold  part  of  the  stock.  The 
curator  afterwards  signed  a  receipt  on  a 
dividend  warrant  on  the  whole  of  the  ward's 
stock  in  his  own  name;  but  held  that,  as 
he  had  given  no  authority  for  the  transfer 
of  stock  to  his  own  name,  he  was  not  liable 
as  a  partner.  Lindsay's  Curator  v.  City  of 
Glasgow  Baiik,  1879,  6  R.  671 ;  16  S.  L.  R. 
370. 


53L  Oontrilmtary—EzecstflfB— No  autho- 
rity to  hold  Bank  Stock— iBstrnctiflns  to 
make  up  Title  to  Estate.  —  Where  the 
executors  of  a  person  who  died  holding  City 
of  Glasgow  Bank  Stock,  but  who  had  no 
authority  to  hold  bank  stock,  instructed  one 
of  their  number  as  law-agent  to  make  up  a 
title  in  their  names  as  executors  to  the 
estate,  held  that  these  general  instructions 
did  not  give  the  agent  authority  to  transfer 
the  bank  stock  to  their  names,  and  that  the 
executors  had  not  adopted  their  agent's  act 
and  were  therefore  not  liable  as  partners. 
Wishart,  dr.  v.  City  of  Gla^jow  BanJr,  1879,  6 
R  1341  ;  16  S.  L.  R  808. 

54.  Gontrilratory— Exeeator— OompanieB 
Act,  19B2.— Held  {aff.  First  Division)  that  a 
person  who  was  entered  as  executor  in  the 
register  of  members  as  proprietor  of  stock 
of  a  joint-stock  bduiking  company,  and  had 
for  twenty  years  acted  as  a  shareholder,  was 
liable  as  a  partner  and  a  contributory  in  his 
own  right.  Buchan  v.  City  of  Glasgow  Banir, 
1879  (H.  L.),  4  A,  C.  549,  583;  6  R  44; 
16  S.  L.  R.  512. 

55.  Contributory  —  Executor.  —  A  liqui- 
dator is  not  entitled  to  place  on  the  list  of  con- 
tributories the  representatives  of  a  deceased 
person,  unless  the  deceased  was  a  registered 
shareholder  or  had  agreed  with  the  company 
to  become  a  member.  Molleson  d-  Grigor  v. 
Fraser's  Trs.,  1881,  8  R.  630;  18  a  L.  R. 
486. 

56.  Contributory— Executor— Deceased 
Trustee. — The  name  of  the  last  survivor  of  a 
body  of  trustees  holding  stock  in  a  public 
company  remained  on  the  register  of  share- 
holders for  six  months  after  his  death,  and 
was  on  the  register  when  the  company  stopped 
payment.  The  company  knew  of  his  death, 
and  his  executors  did  not  know  that  he  was 
trustee  on  an  estate  holding  stock  of  the 
company.  Held  that  the  executors  of  the 
deceased  trustee  must  be  put  on  the  list  of 
contributories  as  representing  him.  Low's 
Exrs.  V.  City  of  Glasgow  Bank,  1879,  6  R  830. 

57.  Oontributory  —  Executor — Deceased 
Trustee. — Held  in  the  winding  up  of  a  joint- 
stock  banking  company,  that  the  executors 
of  a  trustee  whose  name  stood  on  the  register 
as  one  of  a  body  of  trustees,  but  who  had 
died  before  the  liquidation  began,  were  not 
liable  when  put  on  the  list  of  contributories. 
Oswald's  Trs.  v.  City  of  Glasgow  Bank,  1879,  6 
R.  461 ;  16  S.  L.  R.  221. 
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58.  Oontribntory— HuBbaad  and  Wife— 
Liability  of  Husband  for  Wife's  Ante- 
nuptial Debt — Married  Women's  Property 
Act,  1877. — A  wife  at  her  marriage  held 
stock  in  a  public  company  which  stopped  pay- 
ment a  fortnight  later.  Held  in  the  liquida- 
tion that  the  wife's  liability  to  contribute 
was  an  "  antenuptial  debt ''  in  the  sense  of 
the  Act  of  1877^  and  that  her  husband  on 
sarrendering  any  property  acquired  through 
her  was  entitled  to  have  his  name  taken  off 
the  list  of  oontributories.  JVishart  and 
IkUziel  V.  City  of  Glasgow  Bank,  1879,  6  R. 
823  ;  16  S.  L.  B.  453. 

59.  Ck>ntributory— Husband  and  Wife- 
Provision  to  Wif e  —  Transfer  to  Wife  — 
Accepted  by  Husband. — Shares  in  a  banking 
company,  bequeathed  to  a  married  woman  by 
a  relative,  were  transferred  to  her,  and  the 
transfer  was  accepted  by  her  and  her  husband 
as  her  administrator  in  law.  The  wife's 
name  only  appeared  on  the  register,  and  she 
alone  signed  the  dividend  warrants,  drew  the 
dividends,  and  applied  the  proceeds.  Held 
that  the  stock  was  the  property  of  the  hus- 
band, and  that  he  alone  was  liable  as  a  con- 
tributory in  the  liquidation.  Tkomas  v.  City 
of  Glasgow  Bank,  1879,  6  R.  (507 ;  16  S.  L.  B, 
244. 

60.  Contributory— Husband  and  Wife- 
Wife's  separate  Estate— Exclusion  of  Hus- 
band's Bights— Husband's  consent  to  pur- 
chase.— A  wife,  out  of  her  separate  estate 
from  which  her  husband's  jus  marili  and  right 
of  administration  were  excluded,  purchased 
shares  in  her  own  name  in  a  joint-stock 
banking  company.  The  husband  subscribed 
the  transfer  to  her,  but  the  shares  were 
entered  in  the  wife's  name  alone ;  the  direc- 
tors knew  she  was  married,  and  the  dividends 
were  paid  on  her  receipt.  Both  husband 
and  wife  were  entered  as  contributories  in 
the  liquidation  of  the  company.  Held  that 
the  wife's  name  alone  must  remain.  Biggart 
V.  CSty  of  Glasgow  Bank,  1879,  6  B.  470;  16 
8.  L.  B.  226. 

61.  Ckmtributory- Husband  and  Wife- 
Wife's  Estate  exclusive  of  Husband's 
Bights  — Husband's  Bights  excluded  by 
onerous  Agreement. — A  share  of  an  intes- 
tate moveable  succession  having  devolved  on 
a  married  woman  and  thus  vested  in  her 
husband,  the  husband  and  his  mother-in-law 
(also  a  sharer  in  the  succession)  executed  a 
deed  making  a  provision  for  the  wife  exclusive 
of  her  husband's /uj  marUi,  &&,  and  in  imple- 


ment transferred  to  the  wife's  own  name 
shares  in  a  joint-stock  bank,  the  wife's  name 
being  entered  in  the  register  of  members. 
Held  that  the  stock  so  transferred  formed 
separate  estate  of  the  wife,  and  the  husband 
was  not  liable  in  respect  thereof.  (Of. 
Biggart  v.  City  of  Glasgow  Bank,  1879,  6  B 
470.)  Forbes  v.  City  of  Glasgow  Bank,  1879,  6 
B.  1122;  16S.  L.  B.  640. 

62.  Contributory— Husband  and  Wife- 
Stock  purchased  by  Husband  in  Wife's 
name— Liability  of  Wife's  separate  Estate. 
— ^A  husband  in  his  marriage-contract  came 
under  an  obligation  to  pay  to  his  wife's 
father  a  sum  of  £3000  to  be  applied  sub- 
stantiaUy  for  the  wife's  behoof.  The  wife 
was  possessed  of  considerable  means  of  her 
own.  Some  years  after  the  marriage  the 
husband  purchased  £1000  of  bank  stock, 
£600  being  put  in  his  wife's  name  and  £400 
in  his  own  name.  The  certificates  for  the 
£1000  were  thereafter  handed  to  the  wife's 
father  as  in  satisfaction  of  the  obligation 
undertaken  by  the  husband  in  the  marriage- 
contract.  The  stock  taken  in  the  wife's 
name  was  stated  in  the  transfer  to  have  been 
paid  for  out  of  her  own  funds,  but  this  was 
not  in  point  of  fact  true.  The  stock  was 
conveyed  to  her  exclusive  of  jus  muriti  and 
jus  administrationis,  and  was  so  entered  in  the 
register.  The  receipts  for  dividends  were 
signed  by  the  wife,  but  they  were  actually 
received  by  husband  and  applied  to  his  pur- 
poses. Held  that  the  wife  had  acted  in  the 
matter  merely  as  her  husband's  agent,  and 
that  she  was  not  liable  as  a  contributory. 
Steedman  v.  Cit^  of  Glasgow  Bank,  1879,  7  B. 
Ill  ;  17  S.  L.  B.  39.  Carmichael  v.  City  of 
Glasgow  Bank,  1879,  7  B.  118 ;  17  S.  L.  B  45. 

63.  Contributory- Liferenter  and  Fiar— 
Liability. — Liferenter  and  fiar  of  stock  in  a 
public  company  are  both  liable  as  partners  in 
its  liquidation  for  the  whole  amount  of  the 
stock.  Wishart  and  Balziel  v.  City  of  Glasgow 
Bank,  1879,  6  B.  823  ;  16  S.  L.  B.  453. 

64.  Contributory  —  Security  Holder  — 
Acceptance  in  Security  by  one  Company 
of  Shares  in  another— Ultra  vires.- The 
directors  of  a  joint-stock  banking  company 
accepted,  in  security  of  a  cash  credit,  a  trans- 
fer of  stock  of  another  banking  company 
with  unlimited  liability,  and  the  former  com- 
pany's name  was  entered  on  the  register. 
Individual  shareholders  of  the  first-named 
company  presented  a  petition,  on  the  second- 
named  company  going   into  liquidation,  to 
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have  the  corporate  name  of  their  company 
taken  off  the  list  of  coutributories  as  the 
acceptance  of  the  transfer  by  their  directors 
was  ultra  vires.  Held  that  it  was  not  ultra  vires, 
and  petition  reused.  Fraser,  d».  v.  City  of 
Glasgow  Bank,  1879, 6  R.  1259 ;  16  S.  L.  R.  744. 

65.  Contributory—'TniBtee— Sequestra- 
tion. — Held  that  an  entry  of  the  name  of  a 
trustee  in  a  sequestration  in  the  register  of 
members  of  a  joint-stock  banking  company 
made  after  the  stoppage  of  the  bank  was  of 
no  effect;  and  that  an  agreement  between 
the  trustee  and  another  to  the  effect  that 
the  trustee  should  become  a  member,  con- 
ferred no  right  on  the  company  to  compel 
the  trustee  to  become  a  member.  Myles  v. 
City  of  Glasgow  Bank,  1879,  6  R.  718;  16 
S.  L.  R.  438. 

66.  Contributory— Tnutee— Transfer  by 
Truster  to  Trustees— Accepted  by  Trustees 
—Passed  by  Directors— Registration  not 
completed  before  Stoppage.— A  lady  in  im- 
plement of  an  undertaking  in  her  marriage- 
contract  executed  a  transfer  of  bank  stock  to 
her  marriage-contract  trustees.  The  trustees 
accepted  of  and  signed  the  transfer,  and  it 
was  sent  to  the  bank  by  their  agent  in  order 
that  the  trustees  might  be  registered  as 
holders  of  the  stock.  At  a  meeting  of  the 
directors  of  the  bank  the  transfer  was  passed 
and  the  stock  was  ordered  to  be  transferred 
to  the  trustees.  The  bank  failed  before  this 
was  done.  Held  that  the  trustees  were  liable 
as  coutributories.  Stenhouse  v.  City  of  OUisgow 
Bank,  1879,  7  R.  102  ;  17  S.  L.  R  31. 

67.  Contributory— Trustee  not  signing 
Transfer— Adoption  of  Transfer.  —A  trustee, 
who  was  not  aware  of  the  purchase  by  his  co- 
trustees of  stock  in  a  joint-stock  banking 
company,  did  not  sign  the  transfer;  but 
afterwards  signed  a  minute  approving  of  the 
purchase.  Held  that  he  was  not  entitled  to 
have  his  name  removed  from  the  register. 
Boberts  v.  City  of  Glasgow  Bank,  1879,  6  R.  805. 

68.  Contributory— Trustee — Resignation 
not  Intimated. — In  the  liquidation  of  a  pub- 
lic company  registered  under  the  Act  of  1862, 
held  that  a  trustee  and  executor,  who  had 
resigned  his  office  under  a  trust  holding 
stock  of  the  company,  but  who  had  neither 
executed  a  transfer  to  the  remaining  trus- 
tees, nor  intimated  his  resignation  to  the 
company,  was  liable  as  a  contributory.  Todutti 
V,  City  of  Glasgow  Bank,  1879,  6  R.  789 ;  16 
S.  L.  R  415. 
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69.  Contribntory-Tmstees- Executors 
—(General  Instructions  to  Complete  Title 
—  Companies  Act,  1862,  sec.  24.  —  Trus- 
tees and  executors,  in  exercise  of  a  power 
in  the  trust-deeds,  decided  not  to  sell  part 
of  the  executry  estate  consisting  of  stock 
in  a  joint-stock  company  with  unlimited  lia- 
bility. They  gave  general  instructions  to 
their  agent  to  complete  a  title  to  the 
estate,  which  he  did  by  forthwith  sending 
the  confirmation  to  the  company,  when  the 
trustees'  names  were  put  on  the  register. 
A  mandate  to  draw  dividend  was  granted  by 
the  trustees  to  the  agent.  Held,  in  the  liquida- 
tion, that  the  trustees  had  agreed  to  become 
partners  and  were  rightly  put  on  the  list  of 
coutributories.  M^Ewen,  dec,  v.  City  of  Glas- 
gow Bank,  1879,  6  R.  1315 ;  16  S.  L.  R  771. 

70.  Contributory— Trustee— Resignation 
not  Intimated— Trusts  Act^  1867,  sec.  10.— 

Held  that  a  resigned  testamentary  trustee, 
who  with  his  co-trustees  was  registered  as 
holder  of  stock  in  a  banking  company  in 
liquidation,  and  whose  resignation  had  not 
been  intimated  to  his  co-trustees  or  to  the 
company,  was  not  entitled  to  have  his  name 
removed  from  the  register.  Sinclair  v.  City 
of  Glasgow  Bank,  1879,  6  R  571 ;  16  S.  L.  R. 
235. 

71.  Contributory— Trustees— Homologa- 
tion of  Transfer. — Held  that  marriage-con- 
tract trustees  who  had  accepted  office,  and 
signed  dividend  warrants  after  the  transfer 
of  stock  in  a  banking  company  to  their  names 
by  their  agent  without  authority,  were  liable 
as  coutributories.  Smith,  d;c,  v.  City  of  GUus- 
gow  Bank,  1879,  6  R  1017  ;  16  S.  L.  R  610. 

72.  Contributory— Trustees— Actings- 
Resignation  not  Intimated.  —  Held  (off. 
judgment  of  First  Division)  that  trustees,  to 
whose  name  as  trustees  stock  of  a  joint-stock 
banking  company  had  been  transferred,  who 
had  acted  for  a  long  period  as  trustees  after 
acceptance  of  the  office,  and  whose  declina- 
ture to  act  longer  had  not  been  intimated  to 
the  company,  were  hable  to  contribute  as 
partners  of  the  company.  Ker  v.  City  of 
Glasgow  Bank,  1879  (H.  L.),  4  App.  Ca.  549, 
598  ;  16  R  52  ;  6  S.  L.  R  607. 

73.  Contributory  —  Trustee  —  Resigna- 
tion after  Stoppage  of  Company  — Com- 
panies Act,  1862,  sec.  ^.—Held  (off,  judg- 
ment of  First  Division)  that  trustees, 
registered  as  proprietors  of  stock  in  a  joint- 
stock  banking  company,  who  resigned  office 
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after  the  stoppage  of  the  bank  but  before  the 
oommenoement  of  the  winding  up,  were  still 
liable  as  partners,  and  that  the  directors 
could  not  validly  assent  to  any  alteration 
of  their  ttatus  as  members  of  the  company. 
Alexander  MitdieU  v.  Oiiy  of  Oloigovo  Bankj 
1879  (H.  L.),  4  App.  Oa.  548,  667 ;  6  B.  60 ; 
16  S.  L.  R.  503. 

74.  Goatribatory—TniBteeB— Companies 
Act,  1862.  —  Held  (aff.  First  Division)  that 
persons  who  accepted  as  part  of  a  trust- 
estate  stock  of  a  registered  joint-stock  banking 
company,  and  were  entered  in  the  register  of 
members  as  "  trust-disponees  "  of  other  per- 
sons, were  individually  liable  as  partners  of 
the  company  and  contributories  in  their  own 
right.  3futr,  dx,  v.  City  ofGUugow  Bank,  1879 
(H.  L.),  4  App.  Ca.  337  ;  6  R  21  ;  16  S.  L.  R 

483. 

75.  Gontiibntory  — Trustees— ABsnmp- 
tion  of  New  Tmstees  — Oompaaies  Act^ 
1882,  sees.  25,  78, 154,  196.— Held  (aff.  judg- 
ment of  First  Division)  that  assumed  trustees, 
into  whose  names  along  with  the  original 
trustees  stock  of  a  joint-stock  banking  com- 
pany had  been  transferred,  were  liable  as 
partners  of  the  company,  and  rightly  put  on 
the  list  of  contributories  in  their  own  right. 
Bell,  doc.  V.  City  of  Giasffow  Bank,  1879  (H.  L.), 
4  App.  Ca.  547,  550 ;  6  R  55 ;  16  S.  L.  R 
500. 

76.  Contributory  —  Trnstees  —  Stock  in 
Name  of  Partners  for  themselves  "and 
the  survivor  for  behoof  of  the  Firm" 
—Joint  and  several  Liability.— A  trans- 
fer was  taken  in  favour  of  A.  and  B.  *'and 
the  survivor  of  them  for  behoof  of  the 
firm"  of  A.  and  B.,  of  £1000  stock  of  a 
joint-stock  banking  company  with  unlimited 
liability  ;  and  a  similar  entry  appeared  in  the 
register  of  members.  On  the  bank's  stopping 
payment,  A.  and  B.  were  each  put  on  the 
list  of  contributories  as  holders  of  £1000 
stock  as  ''trustee  for  the  firm."  Held  (aff. 
the  judgment  of  the  First  Division)  that  a 
trust  had  been  created  for  the  partnership, 
and  A.  and  B.  were  jointly  and  severally 
liable  for  all  calls  in  the  respect  of  the  £1000 
stock.  GiUespie,  dx.  v.  City  of  GUugow  Bank, 
1679  (H.  L.),  4  App.  Ca.  632;  6  R  104;  16 
S.  L.  R  815. 

77.  Contributory— Trustee— Approval  of 
purchase  of  Stock  by  Trustee— Antecedent 
Authority  to  place  Name  on  Register- 
Subsequent    Recognition  —  Liability    in 


solidum. — A  trustee  authorised  the  purchase 
of  stock  in  a  joint-stock  banking  company 
with  unlimited  liability.  He  did  not  sign  the 
transfers,  but  subsequently  signed  a  letter 
to  the  company  authorising  the  payment  of 
dividends.  On  the  company's  being  wound 
up,  his  name  was  put  on  the  list  of  contribu- 
tories along  with  those  of  his  co-trustees. 
Held  (aff,  judgment  of  the  First  Division) 
that  the  trustee  had  authorised  his  name 
to  be  put  on  the  register ;  and  that  he  and 
his  co-trustees  were  liable  in  tolidum  for  the 
whole  stock.  Cuninghairu  v.  City  of  Olas- 
yow  Bank,  dec,  1879  (H.  L.),  4  App.  Ca.  607 ; 
6  R  98. 

78.  Contributory— Trustees  — Agent  in- 
structed not  to  make  up  Special  Title.— 
Where  stock  of  a  banking  company,  part  of 
a  trust-estate,  stood  in  the  register  in  the 
names  of  the  trustees,  but  where  the  trustees 
proved  by  parole  that  they  had  especially 
instructed  their  agent  not  to  make  up  a  title 
to  the  stock  in  such  a  way  as  to  make  them 
liable  as  partners,  held  that  the  trustees  were 
entitled  to  have  their  names  removed  from 
the  list  of  contributories.  Stott,  d:c.  v.  City 
of  Glasgow  Bank,  1879,  6  R  1126 ;  16  S.  L.  R. 
235. 

79.  Contributory  —  Liability  of  Contri- 
butories inter  se — EquallBing  of  Losses- 
Companies  Act,  1862,  sees.  38,  133,  sub- 
sec.  9. — In  a  limited  company  certain  share- 
holders had  taken  fully  paid-up  shares  in  part 
payment  of  a  patent  sold  by  them  to  the 
company,  and  other  shareholders  had  not  fully 
paid  up  their  shares.  In  a  voluntary  liquida- 
tion, hM  that  after  all  debts  had  been  paid  the 
liquidators  must  make  a  call  on  the  holders  of 
shares  not  fully  paid  up,  so  as  to  equalise  the 
losses  of  all  the  shareholders.  Paterson  v. 
M'Farlane,  dec.,  1875,  2  R  490;  12  S.  L.  R 
318. 

80.  Contributory  —  Rights  inter  se  — 
Holder  of  Shares  ftilly  paid  up— Equalisar 
tion. — The  shares  in  a  company  were  held 
partly  by  members  who  had  paid  cash,  and  the 
balance  by  a  member  who  had  received  shares 
fully  paid  up  in  terms  of  an  agreement  duly 
registered.  The  cash  shares  were  only  half 
paid  up.  The  company  having  gone  into 
voluntary  liquidation,  a  balance  of  £27  re- 
mained in  the  hands  of  the  liquidator  after 
paying  all  debts  and  without  having  made 
any  call.  On  the  petition  of  the  holder  of 
paid-up  shares,  the  Court  ordered  the  liqui- 
dator to  make  a  call  "  of  as  much  per  share 
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upon  all  the  shareholders  of  the  company  who 
have  not  paid  more  than  10s.  per  share,  as  will 
with  the  funds  in  his  hands  be  sufficient  to 
equalise  the  contributions  of  the  shareholders. 
.  .  ."  Stetoarty.  Liquidator  of  ScotO' American 
Sugar  Syndicate,  1901,  3  F.  585 ;  38  S.  L.  R. 
398 ;  8  S.  L.  T.  476. 

81.  GontribntorieB  —  Bifl^tB  inter  se  — 
Surplus  Assets — Preference.— A  company 
offered  at  a  premium  and  succeeded  in  allot- 
ting a  new  issue  of  shares.  Sometime  later 
the  directors  informed  the  new  shareholders 
that  they  had  discovered  that  the  prospectus 
for  new  shares  contained  material  misrepre- 
sentations. In  a  winding  up,  the  Court 
placed  the  new  shareholders  on  the  list  of 
contributories.  Calls  were  made  upon  all 
the  shareholders,  both  "old"  and  "new" 
equally,  which  proved  to  be  excessive,  and  a 
considerable  surplus  remained  in  the  hands 
of  the  liquidators  for  distribution.  The 
**  new  "  shareholders  claimed  to  be  repaid  out 
of  the  surplus  the  price  of  their  shares  and 
the  amount  of  the  calls  made  upon  them 
preferably  to  the  "  old  "  shareholders,  on  the 
ground  that  the  *'  old  "  shareholders  were  not 
entitled  to  retain  benefit  from  the  fraud  of 
their  agents,  the  directors  of  the  company. 
Held  (by  Ld.  Stormonth-Darling)  that  section 
109  of  the  Companies  Act,  1862,  did  not 
warrant  the  preference  claimed.  Liquidators 
of  the  Edinburgh  Employer^  Liability  and 
General  Assurance  Coy.  v.  Smith,  1893  (O.  H.), 
31  S.  L.  R.  625 ;  1  S.  L.  T.  321. 

82.  Debentures— Power  of  Majority  of 
Debenture  Holders  to  bind  Minority- 
Valid  Exercise  of  Tower,— Held  that,  where 
the  constitution  of  a  company  provided  that 
a  majority  of  debenture  holders  had  a  power 
to  modify  the  rights  of  the  body  of  holders,  a 
resolution  by  holders  of  £30,875  had  fairly 
exercised  their  power  and  bound  the  minority 
holding  £2200  to  accept  an  immediate  pay- 
ment of  75  per  cent,  a  year  before  payment 
of  the  debentures  fell  due.  Philadelphia 
Securities  Coy,  v.  Realisation  d:  Debenture  Corpn, 
of  Scotland,  1903  (O.  H.),  11  S.  L.  T.  217. 

83.  Debenture — Terminable  Debentures 
—Sinking  Fund— Interest  on  Sinking  Fund 
— Profits — Trust. — A  company  desirous  of 
borrowing  on  the  security  of  terminable 
debentures,  entered  into  an  agreement  with 
a  trustee  for  the  establishment  of  a  sinking 
fund  to  redeem  the  debentures  within  ten 
years.  It  was  agreed  that  the  company 
should  pay  to  the  trustee  25  per  cent,  of  its 


free  annual  profits,  payment  to  be  made  in 
cash  or  discharged  debentures  of  equal  value. 
A  number  of  cash  payments  were  made  by 
the  company  to  the  trustee,  who  invested 
these  sums.  Held  that  the  interest  of  the 
sums  invested  by  the  trustee  were  accumu- 
lations of  the  sinking  fund  and  not  profits  of 
the  company  for  which  the  company  could 
take  credit  in  estimating  the  25  per  cent, 
payable  into  the  sinking  fund  by  them. 
Arizona  Copper  Coy.  v,  London  Scottishr-American 
Trust,  Ltd.,  1897,  24  R.  658 ;  34  S.  L.  R.  482  ; 
4  S.  L.  T.  330. 

84.  Director— Oontract  with  Company — 
Articles  of  A  ssociation. — Contract  between 
directors  and  their  companies,  if  recognised 
by  the  articles  of  association,  can  be  challenged 
only  on  the  ground  of  fraud.  West  Lothian 
Oil  Coy,  Ltd,  v.  Mair,  1892,  20  R.  64;  30 
S.  L.  R.  89. 

85.  Director— Contract  with  Company — 
Director  obtaining  Personal  Benefit  to  the 
Prejudice  of  the  Company.— An  action  of 
implement  and  adjudication  by  a  railway 
company  against  one  of  its  own  directors  was 
founded  on  an  alleged  agreement  between 
him  and  the  company  to  the  effect  that,  in 
order  that  the  company  might  acquire  a  field 
adjoining  one  of  their  stations  for  increased 
station  accommodation,  he  would,  jointly 
with  the  company,  buy  the  whole  estate  of 
which  that  field  formed  part,  taking  the  title 
in  his  own  name,  and  conveying  the  field  to 
the  company  for  a  price  proportionate  to  the 
price  of  the  whole.  After  proof^  held  that 
the  company  had  failed  to  establish  any  such 
agreement,  and  that  the  defender,  who  had 
purchased  the  whole  estate  for  himself,  was, 
notwithstanding  his  position  as  director,  free 
to  contract  or  not  with  the  company,  and 
therefore  under  no  obligation  to  communicate 
to  them  the  benefit  of  the  purchase  of  the 
field.  G.  N,  S.  my.  Coy,  v.  UrqiihaH,  1884,  21 
S.  L.  R  377. 

86.  Director— Liability  —  Directors*  Lia- 
bility Act,  1890,  sec.  3.— Circimistances  in 
which  held  that  the  directors  of  an  insurance 
company  were  responsible  for  misstatements 
in  the  prospectus  in  regard  to  the  amount  of 
the  profits  and  of  the  reserve  funds  of  the 
company.  Smith  v.  Moncrieff,  1894  (O.  H.), 
2  S.  L.  T.  140. 

87.  Directors— Liability— Illegal  Acts- 
Statutory  Indemnity. — Baird  and  Others  v. 
Javiieson  and  Others,  1902  (0.  H.),  9  S.  L.  T. 
440. 
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88.  Directors  —  Misrepresentations  — 
Falsa  Statements  in  Beports  and  Balance 
Sheets  —  Liability  to  Shareholders.  —  A 
shareholder  of  a  company  raised  an  action  of 
damages  against  the  directors  on  the  ground 
that  he  had  been  induced  to  purchase  shares 
through  false  and  fraudulent  representations 
of  the  directors  in  published  reports  and 
balance-sheets.  Held  that  as  the  reports  and 
balance-sheets  had  been  issued  in  bond  fide 
and  on  the  faith  of  statements  made  by  the 
officials  of  the  company,  the  directors  were 
not  liable.  Lee^  v.  Todd,  etc.,  1882,  9  R.  807 ; 
19  S.  L.  B.  513. 

89.  Director— Liability— Directors*  Lia- 
bility Act,  1890,  sec.  3.— A  shareholder  in 
an  insurance  company  which  had  gone  into 
Uqnidation  pursued  the  directors  under  the 
Directors'  Liability  Act,  1890,  to  recover  loss 
he  had  sustained  through  false  statements 
they  had  published  in  regard  to  the  company, 
without  reasonable  grounds  for  believing 
them  to  be  true.  His  averments  came  to 
this,  that  they  had  (1)  over-estimated  the 
soundness  of  the  company's  financial  position ; 
(2)  with  a  balance-sheet  before  them  which 
showed  a  deficit  for  the  current  year,  they 
had  issued  a  report  that  ''the  company's 
general  business  continues  to  be  profitable," 
and  that  "  experience  has  proved  that  the 
company's  accident  business  is  sound  and 
lucrative,"  at  the  same  time  recommending 
a  dividend  of  6  per  cent.  Ld.  Stormonth 
Darling  took  the  view  that  the  directors  had 
merely  been  over-sanguine,  and  granted  them 
ahtolcttor.  Cairns  v.  Dickson,  1898  (O.  H.),  35 
S.  L.  R  533 ;  5  8.  L.  T.  56. 

90.  Director— Negligence— Liability  for 
Losses— Unsecured  Advances  to  another 
Goxnpany. — Circumstances  in  which  held  that 
the  liquidator  of  a  company  had  failed  to 
establish  liability  on  the  part  of  a  director 
for  losses  in  respect  of  unsecured  advances 
to  another  company.  Liquidator  of  the  Cale- 
dofiian  Heritable  Security  Coy,  Ltd,  v.  Curror's 
Triisfee,  1882,  9  B.  1115 ;  19  S.  L.  B.  664. 

91.  Directors—  Power  to  bind  Oompany 
— Costs  of  Flotation. — The  directors  of  a 
company  authorised  their  secretary  to  pay 
an  account  incurred  in  connection  with  the 
flotation  of  the  company.  Held  that  the 
secretary  could  recover  his  disbursement  from 
the  company.  Niven  v.  Collins  Patent  Lever 
Gear  Co^  1900  (O.  H.  ,  7  S.  L.  T.  476. 

92.  Directors— Power  to  bind  Company 
—Companies   Act,   1862,    sees.   50,    51.— 


Upitiiofis  (by  Ld.  President  Inglis  and  Ld. 
Shand)  that  shareholders  of  a  company  can- 
not in  a  question  with  third  parties  repudiate 
the  actions  of  their  directors  on  the  ground 
that  no  notice  had  been  given  of  a  resolution 
conferring  power  on  the  directors.  Heiton  v. 
Waverleif  Hydropathic  Cot/,,  1877,  4  B.  830;  14 
S.  L.  B.  532. 

93.  Directors— Powers— Retiring  Allow- 
ances to  Servants.  —  Observations  on  the 
powers  of  directors  to  grant  retiring  allow- 
ances. Eraser  v.  City  of  Glasgow  Bank,  1880, 
7  B.  961 ;  17  S.  L.  B.  661. 

94.  Directors  —  Powers  —  Liquidation  — 
Discharge  of  Liquidator  by  Deed  of 
Arrangement— Title  of  Directors  to  carry 
on  Action. — A  company  raised  an  action, 
then  went  into  liquidation,  and  the  liquidator 
sisted  himself  as  concurring  in  the  action. 
Next  a  deed  of  arrangement  was  sanctioned 
by  the  Court,  the  liquidator  discharged,  and 
the  directors  reinstated  for  purposes  of 
winding  up  [see  Companies  Arrangement 
Act,  1870].  Held  that  the  directors  were 
entitled  to  carry  on  the  action  apart  from 
any  special  resolution  of  the  company. 
Lofidon  and  N,'W,  American  Mortgage  Coy, 
LtJ.  V.  Siexmrt,  1900  (0.  H.),  8  S.  L.  T.  98. 

95.  Director  —  Qualification  —  Original 
Director. — Held  that  a  "director  qualifica- 
tion'' did  not  apply  to  persons  named  as 
directors  in  the  original  articles  of  associa- 
tion. Consolidated  Copper  Coy,  of  Candida  v. 
Peddie,  1877,  5  B.  393 ;  15  S.  L.  B.  274. 

96.  Director— Qualiflcation— Qualifying 
Shares— Vendor's  Shares  held  fully  paid 
up — Liquidation. — Unless  there  be  a  special 
provision  in  the  articles  of  a  company  to  pre- 
vent it,  a  director's  qualifying  shares  may  be 
shares  allotted  to  him  as  nominee  of  the 
vendor  who  has  taken  fully  paid-up  shares 
in  part  or  full  payment  of  the  price  of  the 
business  sold  by  him.  RuHierford  Tobacco,  d:c. 
Coy,  (in  Liquidation)  v.  LuAy,  1902  (0.  H.),  10 
S.  L.  T.  29. 

97.  Directors  —  Remuneration  —  Com- 
panies Act,  1862,  sec.  166. —  "Where  a 
party  holds  a  fiduciary  position,  whether  as 
director  of  a  company  or  one  of  a  body  of 
trustees,  no  matter  how  he  is  appointed, 
unless  there  is  some  express  provision  in  the 
contract  under  which  he  acts  that  he  shall 
receive  remuneration,  he  must  do  the  work 
gratuitously."  M'Naughtan  v.  Brunton,  1882, 
10  B.  Ill;  20  8.  L.  B.  75. 


375 


COMPANY 


876 


98.  Director— Secret  Profit— Promotion 
Money. — A  director  of  a  company  formed  to 
acquire  a  business  compelled  to  hand  over  to 
the  company  £10,000  which  he  had  received 
from  the  vendor  in  consideration  of  "  certain 
services  rendered  to  the  company."  Hender- 
son V.  Huniinfjton  Copper  and  Sulphur  Coy.<i 
1877  (H.  L.),  5  R.  1 ;  15  S.  L.  R.  217. 

99.  Disaolntion  —  Action  raised  after 
Notice  had  been  given  by  Liqaidator 
under  sec  142  of  Oompanies  Act,  1862— 
Postponement  of  Dissolution.  —  Three 
months  after  the  liquidator  of  a  company 
gives  notice  to  the  registrar  that  he  has  sub- 
mitted his  final  report  to  the  shareholders, 
the  company  dissolves  by  the  operation  of 
sec.  143  of  the  Companies  Act,  1862.  In 
the  liquidation  of  a  company  it  was  dis- 
covered, after  the  liquidator  had  given  such 
notice,  that  the  company  had  a  claim  against 
one  of  its  directors.  Qu^tion :  Whether  the 
act  of  constituting  that  claim  would  operate 
in  prolonging  the  existence  of  the  company 
beyond  the  three  months?  Scottish  Fluid 
Beef  Coy.  v.  Auld,  1898,  25  R.  1056;  35 
S.  L.  K.  833 ;  6  S.  L.  T.  79. 

100.  Dividend— Surplus  Beyenne— Right 
of  Shareholder  to  demand  Distribution.— 
Action  by  shareholder  to  have  surplus  revenue 
divided  among  shareholders  dismissed  on  a 
construction  of  the  articles  of  association. 
Cadell  V.  Scottish  Investment  Trust  Coy.,  1901, 
9  S.  L.  T.  299. 

101.  Dividends— Distribution  of  Profits 
— Oonstruction  of  Articles  of  Association. 
—Macindoe^s  Trs.  v.  Coats,  Ltd.,  1902  (O.  H.), 
9  S.  L.  T.  341. 

102.  Dividend— Payment  *' in  proportion 
to  shares"— Different  amounts  paid  up  on 
Shares— Dividend  declared  upon  "paid-up 
Capital  "—Companies  Acts,  1862  and  1867. 
— The  articles  of  association  of  a  company 
provided,  inter  aXia,  that  the  directors  might 
declare  dividends  to  be  paid  to  members  ^*  in 
proportion  to  their  shares."  Some  of  the 
shares  were  fully  and  some  only  partly  paid 
up.  The  company  passed  a  resolution  de- 
claring that  a  dividend  should  be  paid  "  upon 
the  paid-up  capital"  Held  that  the  resolution 
was  incompetent,  and  that  the  dividend  should 
be  declared  in  proportion  to  the  number  of 
shares  held  by  members  without  regard  to 
the  amount  paid  up  on  the  shares.  Oakbank 
Oil  Coy.  Ltd.  v.  Crum,  1882  (H.  L.),  8  A,  C. 
65;  10  R.  11;  20  S.  L.  R.  244. 


103.  Dividend  —  On  what  Payable  — 
Nominal  or  paid-up  Capital— Unless  other- 
wise provided  in  the  articles  of  association 
of  a  limited  company,  dividends  fall  to  be 
apportioned  according  to  the  amount  of  the 
paid-up,  and  not  the  nominal,  capital  of  each 
shareholder.  Hoggan,  dec.  v.  Tharsis  Sulphur 
and  Copper  Coy.  Ltd.,  1882,  9  R  1191 ;  19 
S.  Lu  R.  875.  Oakbank  Oil  Cay.  Ltd.  v. 
Crum,  1881,  9  R.  198 ;  19  8.  L.  R,  174  dis- 
tinguished^   But  observe  No.  102  supra. 

104.  Dividends— Pasrment  out  of  Capital 
—Income  earned  but  not  paid. — A  banking 
company  had  investments  abroad.  The  se- 
curity was  ample,  but  there  was  no  immediate 
return  of  interest.  During  a  number  of  years 
the  directors  allowed  the  interest  to  remain 
unpaid,  adding  the  amounts  to  the  original 
loan,  there  being  always  a  margin  of  security. 
The  interest  so  earned  but  not  paid  they 
treated  as  profit  and  distributed  as  dividend. 
Held  that  this  was  not  a  payment  of  dividend 
out  of  capital.  City  of  Glasgow  Bank  v.  Mac- 
kinnon,  1882,  9  R.  5.35 ;  19  S.  L.  R.  278. 

105.  Dividend— Banking— Dividends  out 
of  Profits— Surplus  Assets.- The  articles 
of  association  of  a  company  provided  that  no 
dividends  should  be  paid  except  out  of  profits. 
A  fixed  cumulative  dividend  "  guaranteed  by 
the  ordinary  shares  **  was  provided  for  prefer- 
ence shareholders.  In  the  winding  up  of 
the  company,  held  that  the  preference  share- 
holders were  only  entitled  to  a  preferable 
ranking  for  unpaid  dividends  out  of  profits 
earned,  not  out  of  capital.  Monkland  Iron 
and  Coal  Coy.  v.  Henderson,  dhc,  1883,  10  R. 
494 ;  20  S.  L.  R.  318. 

106.  Foreign— Enforcement  of  Orders  of 
foreign  Courts— A.  S.  21st  June  1883.— HW(£ 
that  the  provisions  of  the  above  Act  of  Sede- 
runt for  the  enforcement  of  orders  of  foreign 
Courts  in  company  and  bankruptcy  pro- 
ceedings apply  only  to  decrees  for  pajrment 
of  money.  Johnston^ s  Trs.  v.  Roose,  1884 
(O.  H.),  12  R.  1 ;  22  S.  L.  R  5. 

107.  Foreign  —  Liquidation  —  English — 
Enforcement  in  Scotland  of  Order  by 
English  Court  in  course  of  Winding  up 
English  Company— Diligence— A.  S.  21st 
June  1883— Jurisdiction.  — ^«^  that  the 
Act  of  Sederunt  of  21st  June  1883,  providing 
for  the  enforcement  in  Scotland  of  orders 
made  by  a  Court  in  England  or  Ireland  in 
the  course  of  winding  up  a  company  under 
the  Companies  Act,   1862,  applies   only  to 
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orders  for  payment  of  a  sum  of  money. 
Johnd(me*s  Trs,  v.  Boose,  1884  (O.  H.),  12  R.  1 ; 
22  S.  L.  R.  5. 

108.  Judicial  Factor  —  Powers  —  Mort- 
gagee—Title  of  Shareholders  to  intervene 
—Companies  danses  (Consolidation)  Act, 
1845,  sees.  56,  57.— On  the  petition  of  a 
creditor  holding  a  mortgage  over  the  pro- 
perty of  a  company,  and  with  the  com- 
pany's assent,  a  judicial  factor  was  appointed 
under  sec.  56  and  sec.  57  of  the  Act  of  1845 
in  order  to  secure  payment  of  interest  on 
the  mortgage.  The  factor  entered  into  the 
full  administration  of  the  affairs  of  the  com- 
pany for  fifteen  months,  and  then  presented 
a  petition  for  his  discharge,  and  for  authority 
to  pay  the  mortgagee  interest  on  his  mort- 
gage. Held  that  shareholders  in  the  com- 
pany had  no  title  to  intervene  and  object  to 
the  discharge  of  the  factor,  but  that,  in  so 
far  as  he  had  administered  the  affairs  of  the 
company  beyond  collecting  the  tolls  to  pay 
interest,  he  was  not  entitled  to  deduct  from 
the  sums  in  his  hands  the  expenses  of  that 
management.  Cotton  v.  BeaXtiey  1889,  17  R. 
262;  27S.  L.  R.  214. 

109.  Judicial  Factor— Companies  Clanses 
Consolidation  Act,  1845,  sees.  56,  57.— 
Observationt  per  Ld.  President  Inglis  on  the 
functions  of  a  factor  appointed  under  the 
above  sections  to  receive  income  for  mort- 
gagees. Broad  v.  Edinburgh  N.  Tratmcaye 
Coy.,  1888,  15  R.  641 ;  25  S.  L.  R.  445. 

110.  Liquidation  —  Assets  —  Leases- 
Assignation— Liability  for  Rent.— A  lessee 
who  held  from  the  same  proprietor  two 
mineral  leases  of  different  seams  for  different 
periods  and  for  separate  rents,  was  prohibited 
from  assigning  them  except  on  condition  that 
he  should  continue  to  remain  liable  for  all  the 
obligations  in  the  lease.  He  assigned  them  to 
a  company  which  went  into  liquidation.  The 
liquidators  refused  to  pay  to  the  landlord  the 
rent  due  under  one  of  the  leases  on  the  ground 
that  they  had  not  adopted  it,  and  the  tenant 
petitioned  the  Court  to  ordain  them  to  make 
payment.  Hdd  that  the  tenant  was  not 
entitled  to  be  relieved  of  the  full  amount  of 
his  rent,  but  merely  to  rank  fro  rata  along 
with  other  creditors  of  the  company.  Obser- 
vations on  the  difference  between  the  position 
of  a  trustee  on  a  sequestrated  estate  and  the 
liquidator  of  a  company  in  regard  to  the 
vesting  of  a  bankrupt  estate.  Oray^s  Trs.  v. 
Benhar  Coal  Coy.  Ltd.,  <frc.,  1881,  9  R.  225 ;  19 
S.  L.  R  170. 


111.  Liquidation  —  Assets  —  Liabilities 
and  Assets  taken  oyer  by  another  Com- 
pany—Bight to  Books  and  Documents- 
City  of  Glasgow  Bank  Liquidation  Act, 
1882. — Held  that  under  the  above  Act  a  com- 
pany which  took  over  the  assets  and  liabilities 
of  the  City  of  Glasgow  Bank  was  entitled  to 
delivery  of  all  documents  disclosing  the  terms 
of  compromises  made  by  the  liquidators  with 
insolvent  contributories.  Liquidators  of  the 
City  of  Glasgow  Bank  v.  Assets  Coy.  Ltd.,  1883, 
10  R.  676 ;  20  8.  L.  R.  438. 

112.  Liquidation  —  Assets  —  "  Officer  of 
Company  "—Managing  Director.— The  man- 
aging director  of  a  company  is  an  ''officer" 
in  the  sense  of  sec.  100  of  the  Companies  Act, 
1862.  Accordingly,  in  the  liquidation  of  a 
company,  the  managing  director  ordered  to 
assign  to  the  liquidator  patents  which  he 
had  sold  to  the  company,  but  not  yet  assigned 
as  not  paid  for,  subject  to  any  preference 
which  he  might  have  in  the  liquidation  for 
the  price  "  as  if  he  had  retained  possession  of 
the  patents  in  question."  Dunlop  v.  Donald, 
1893,  21  R.  125 ;  31  S.  L.  R.  101 ;  1  S.  L.  T. 
303. 

113.  Liquidation— Creditor— Preference 
—Diligence— Arrestment  on  dependence 
before  resolution  to  wind  up— Decree  sub- 
sequent to  winding-up  Orders—Held  that 
a  creditor  who  had  used  arrestments  on  the 
dependence  of  an  action  against  a  company 
before  the  passing  of  a  resolution  to  wind  up 
was  entitled  to  a  preference  in  virtue  of  his 
arrestments,  although  decree  was  not  obtained 
until  after  a  winding-up  order  had  been  pro- 
nounced. Liquidators  of  Benhar  Coal  Coy.  Ltd. 
V.  Tumbull,  1883,  10  R.  558 ;  20  S.  L.  R.  366. 

114.  Liquidation  — Creditor— Preference 
—Diligence— Companies  Act,  1862  (25  ft  26 
Vict.  c.  89),  sec.  164— Bankruptcy  (Scot- 
land) Act,  1856  (19  ft  20  Vict.  c.  79),  sees. 
7,  8,  12. — A  single  creditor  arrested  on  the 
dependence  of  an  action  against  a  company 
within  sixty  days  of  a  resolution  to  wind  the 
company  up  voluntarily,  and  was  the  only 
creditor  who  had  done  diligence  against  the 
company.  Held,  assuming  that  the  resolution 
to  wind  up  voluntarily  was  equivalent  to 
notour  bankruptcy,  that  as  the  object  of  the 
12th  section  of  the  Bankruptcy  Act  was  to 
equalise  but  not  to  cut  down  diligence,  the 
arresting  creditor  was  entitled  to  be  ranked 
preferably  for  the  full  amount  of  her  debt. 
National  Bank  v.  Ma^Xiiuen,  1881, 18  S.  L.  R. 
683. 


379 


COMPANY 


380 


115.  Liquidation— Creditor— Preference 
—Assessments  —  Diligence  to  Enforce.— 

Assessments  by  county  councils  are  prefer- 
ential debts  in  the  liquidation  of  a  company ; 
but  they  cannot  be  enforced  by  diligence 
after  the  commencement  of  a  winding  up  by 
the  Court  or  within  sixty  days  before.  Allan 
V.  CWan,  1892,  20  R.  36;  30  S.  L.  R.  114. 

116.  Liquidation— Creditor— Preference 
—Banking— Valuation  and  Deduction  of 
Securities. — In  liquidations  of  incorporated 
companies,  questions  of  ranking  are  deter- 
mined according  to  the  rules  of  common  law 
without  regard  to  sequestration  statutes. 
Molleson  v.  Leck^  d-Cy  1884,  11  R.  415;  21 
S.  L.  R.  293. 

117.  Liquidation  —  Creditor— Preference 
—Secured  Creditor— Agreement  to  pay 
certain  Creditors  before  Liquidation  com- 
menced.— A  debenture-holder  in  a  limited 
company  accepted  a  bond  and  disposition  in 
security  over  heritable  subjects  belonging  to 
the  company  for  the  amount  due  under  the 
debenture.  The  company  subsequently,  after 
due  notice  of  its  intention  by  circular  to  all 
its  creditors,  to  which  no  exception  was  taken, 
divided  the  proceeds  of  the  sale  of  certain 
oilworks  among  its  unsecured  creditors,  being 
A  dividend  of  3s.  4d.  in  the  £  to  each.  After 
the  company  had  gone  into  liquidation,  the 
debenture-holder,  upon  the  heritable  security 
proving  imperfect,  brought  an  action  against 
the  liquidators  for  a  share  of  the  3s.  4d. 
dividend  proportionate  to  the  debt  due. 
Held  that  the  pursuer,  having  been  a  secured 
creditor,  had  no  claim  to  the  dividend.  Gunn 
V.  Liquidators  of  Hie  Benhar  Coal  Coy.  Ltd., 
1881,  19S.  L.  R.  68. 

118.  Liquidation  — Effect— Master  and 
Servant — Notice. — The  liquidation  of  a  com- 
pany operates  notice  to  its  servants  of  ter- 
mination of  their  employment ;  but  the 
liquidators  may,  expressly  or  tacitly,  waive 
the  notice  so  given.  In  the  latter  case  they 
are  bound  to  give  the  servant  notice  in 
accordance  with  his  original  agreement,  or 
pay  him  wages  appropriate  to  the  duration 
of  the  stipulated  notice.  Day  v.  Liquidators 
of  Pattisons  Ltd.,  1900  (O.  H.),  8  S.  L.  T.  40. 

119.  Liquidation — Expenses— Statutory 
Charge  on  Capital  or  Income — Distribu- 
tion of  Assets. — The  expenses  of  obtaining 
an  Act  of  Parliament  to  authorise  the  sale  of 
a  company's  undertaking  charged  against  the 
price.   Partick,  Hillhead,  and  Maryhill  Gas  Coy. 


Ltd.  v.  Taylor,  1891,  18  R.  1017;  28  S.  L.  B. 
766. 

120.  Liquidation— Expenses  of  putting 
Company  into — Preferential  claims.— The 
expense  of  putting  a  company  into  liquida- 
tion forms  a  first  charge  on  the  assets  of  the 
company,  but  the  liquidator  must  first  pay 
the  necessary  expenses  of  ingathering  these 
assets — such  as  salaries  to  officials,  rents, 
feu-duties,  &c.  Forbes,  Dallas  d:  Coy.  in  re 
N. Distilleries Ltd.{in  Liquidation),  1901  (O.  H.), 
9  S.  L.  T.  213. 

121.  Liquidation— Judicial— "  Court  "— 
Vacation— Companies  Clauses  Act,  1845, 
sec.  57— Judicial  Factor.— The  L.  O.  on  the 
Bills  cannot,  in  vacation,  exercise  the  powers 
conferred  on  the  Court  by  sec.  57,  ut  sujna,  for 
the  appointment  of  an  interim  judicial  factor. 
Broad  v.  Edinburgh  N.  Tramvxiys  Coy.,  1888, 
15  R.  615;  25S.  L.  R.  445. 

122.  Liquidation  —  Judicial  —  "Court" 
—Jurisdiction  of  Lord  Ordinary  on  the 
Bills  —  Companies  Act,  1862  (25  ft  26 
Vict.  c.  89),  sees.  81,  122,  123.  —  Held  (by 
Ld.  Young)  that  the  Lord  Ordinary  on  the 
Bills,  even  in  vacation,  is  not  "the  Court,"' 
and  has  no  jurisdiction  to  entertain  a 
petition  presented  under  sec.  122  of  the 
Companies  Act,  1862,  for  the  purpose  of  en- 
forcing an  order  pronounced  in  England  in 
course  of  winding  up  a  company.  Johndone's 
Trs.  V.  Boose,  1884  (O.  H.),  5  R.  1 ;  22  S.  L.  R. 
5.  Held  contra  by  Ld.  Shand.  Macfie  v. 
Portobello  Pier  Coy.,  1886  (O.  H.),  24  S.  L.  R.  1. 

123.  Liquidation  — Judicial— "Court "— 
Petition— Vacation  — L.  0.  officiating  on 
the  Bills.- The  L.  0.  officiating  on  the  Bills 
in  vacation  pronounced  a  winding-up  order 
on  a  petition  presented  in  session.  The  Salt 
Mines  SyndicaU,  Ltd.,  1894  (B.  C),  1  S.  L.  T. 
630. 

124.  Liquidation— Judicial— Petition— 
"Creditor"  —  Unregistered  Company  — 
"Just  and  Equitable."  —  Members  of  a 
building  society  being  entitled  to  withdraw 
the  pa3rment8  made  by  them  towards  shares, 
on  giving  a  certain  notice; — a  member  who 
had  given  such  notice,  but  who  had  not 
received  payment,  presented  a  petition  for 
a  winding-up  order  under  the  199th  section 
of  the  Act  of  1862.  It  appeared  that  the 
company  was  solvent,  and  that  the  delay  in 
paying  the  petitioner  arose  from  compliance 
with  certain  rules  of  the  society.    Held  (1) 
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that  the  member  was  not  a  ''creditor"  in 
the  sense  of  the  section ;  (2)  that  no  case  of 
''just  and  equitable''  winding  up  had  been 
made  out.  Martin  v.  Scottish  Savings  Itivest- 
TnetU  Society,  1879,  7  R  352 ;  17  S.  L.  R.  221. 

125.  Liqaidation  —  Petition  —  Procedure 
— Intimation  and  Service— Large  niunber 
of  Shareholders. — In  respect  of  the  large 
niunber  of  shareholders,  the  Court  dispensed 
with  the  ordinary  intimation  and  service  of 
a  petition  in  the  liquidation  of  a  company, 
and  ordered  intimation  on  the  walls  and 
in  the  minute-book  and  advertisement  in 
newspapers.  Monkiaiid  Iron  and  Goal  Coy. 
V.  Henderson,  d:e.,  1883,  10  R.  494 ;  20  S.  L.  R. 
318. 

126.  Liquidation  — Judicial— Petition— 
Or  editor— Bight  to  Demand.— The  right  of 
a  creditor  of  a  company  who  cannot  obtain 
payment  of  his  debt  to  have  the  company 
wound  up  by  the  Court  will  be  controlled 
only  by  its  appearing  that  the  great  body  of 
creditors  desire  a  voluntary  liquidation,  and 
that  such  would  be  a  preferable  mode  of 
winding  up.  BeWs  Trs.  v.  Holmes  Oil  Coy., 
1900,  3  F.  23 ;  38  S.  L.  R.  11 ;  8  S.  L.  T.  360. 

127.  Lianidation— Judicial  —  Petition- 
Creditor  —  Discretion  to  Refuse.  —  The 
Court  has  discretion  to  refuse  a  winding-up 
Older  if  it  appears  that  such  an  order  would 
prejudice  the  company  and  be  of  no  benefit 
to  any  creditor.  Gardner  <fc  Coy,  v.  Link, 
1894,  21  R.  967 ;  31  S.  L.  R  804. 

128.  Liquidation  —  Creditor  —  Judicial 
winding  up  —  ComiMUiies  Act^  1862  (25 
ft  26  Vict  c.  89),  sees.  79,  80.— Where  a 
company  in  course  of  voluntary  liquidation 
could  show  no  prejudice  to  their  interests, 
a  petition  for  judicial  winding  up  at  the 
instance  of  creditors  ordered  to  be  intimated. 
Wotherspoon  v.  Brescia  Mining y  dx.  Coy,  Ltd., 
1896,  24  R  207 ;  34  S.  L.  R  158 ;  4  S.  L.  T. 
184. 

129.  Liquidation— Judicial  —  Petition- 
Creditor— Failure  to  pay  Debt— Petition 
for  an  order  to  wind  up  a  company  granted 
on  the  averment  of  the  petitioner  that  he 
was  unable  to  obtain  payment  of  a  debt  for 
which  he  held  a  decree  against  the  company. 
Cotoan  V.  Scottish  Publishing  Coy,,  1892,  19  R 
437 ;  29  S.  L.  R  375. 

130.  Liquidation— Judicial— Inability  to 
pay  Debt — Companies  Act,  1862,  sec.  79, 


subsecs.  4  and  5. — Circumstances  in  which 
the  Court  made  a  winding-up  order  in  the 
case  of  a  banking  company  which  had  failed 
to  pay  a  sum  lodged  with  them  on  deposit 
when  sued  for  the  same,  and  was  unable  to 
state  a  good  defence  to  the  action.  Stephen 
V.  ScoUisli  Banking  Coy,,  1884,  21  S.  L.  R. 
764. 

131.  Liquidation — Judicial  —  Petition- 
Creditors  —  Disputed  Debt  —  Companies 
Act,  1862,  sec.  80.  —  A  petition  was  pre- 
sented by  creditors  for  the  winding  up  of 
a  company  on  the  ground  of  inability  to  pay 
its  debts.  It  subsequently  appeared  that 
the  company  had  large  assets,  and  no  other 
debts,  but  that  there  was  a  bond  fide  dispute 
as  to  the  amount  due  to  the  petitioners. 
The  Court,  on  consignation  being  made,  dis- 
missed the  petition,  and  found  the  petitioners 
liable  in  expenses.  Cuninghame,  dbc,  v. 
fFalki7is}iaw  Oil  Coy.,  1886,  14  R  87;  24 
S.  L.  R.  66. 

132.  Liquidation— Judicial  —  Creditor- 
Inability  to  pay  Debts  —  Security  for 
Debts  —  Companies  Act,  1862,  sec.  80, 
subsec.  1. — In  a  petition  by  a  creditor  for 
the  winding  up  of  a  company  on  the  ground 
of  inability  to  pay  a  debt,  the  company 
pleaded  that  the  debt  was  sufficiently  secured 
in  terms  of  the  above  Act.  Held  that  the 
security  required  is  a  marketable  security 
for  the  amount  of.  the  debt.  Commercial 
Bank  of  Scotland,  Ltd,  v.  Lanark  Oil  Coy.  Ltd., 
1886,  14  R  147 ;  24  S.  L.  R  146. 

133.  Liquidation— Judicial  —  Petition- 
Creditor —  Inability  to  pay  Debts— Com- 
panies Act,  1862,  sec.  79.— A  petition  was 
presented  to  the  Court  for  the  winding  up 
of  a  company  on  the  ground  of  inability  to 
pay  its  debts.  The  Court  refused  to  order 
intimation  and  service,  and  dismissed  the 
petition  in  respect  (1)  that  the  petitioners' 
own  interest  having  been  paid  there  was 
nothing  to  show  that  any  existing  debt  was 
due  and  unpaid,  and  (2)  that  liquidation 
would  have  a  prejudicial  effect  on  the  credit 
of  the  company.  Is  the  holder  of  a  bond, 
before  the  date  when  it  is  payable,  a  creditor 
of  the  company  in  the  sense  of  section  82 
of  the  Companies  Act,  1862?  MacdonelVs 
Trs,,  d-c,  V.  Oregonian  Rly,  Coy,,  1884,  11  R. 
912 ;  21  S.  L.  R.  625. 

134.  Liquidation— Judicial  —  Petition— 
Creditor— Assets  in  America.— A  petition 
for  the  judicial  winding  up  of  a  company  and 
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the  appointment  of  a  liquidator  was  pre- 
sented by  a  creditor.  The  petition  was 
opposed  by  the  company  and  certain  secured 
creditors  on  the  ground  that,  as  the  assets 
were  in  America,  it  was  their  intention  to 
have  a  receiver  appointed  there.  Petition 
granted,  Smyth  <i-  Coy,  v.  Salem  Flour  Mills 
Coy,  Ltd,,  1887,  14  R.  441 ;  24  S.  L.  R  312. 

135.  Liqaidation  — Judicial— Petition- 
Name  of  Company  struck  off  Begister.— 
A  petition  was  presented  to  the  Court  by  a 
creditor  for  the  winding  up  of  a  company  on 
account  of  inability  to  pay  its  debts.  After 
it  had  been  presented  the  registrar  of  joint- 
stock  companies  struck  the  company  off  the 
register.  Petition  grarUed,  Alliance  Heritable 
Securitt/  Coy.  Ltd,  v.  HerUable  Property  Trust 
Coy,  Ltd,,  1886,  14  B.  34;  24  &  L.  R.  33. 

136.  Liquidation  —  Judicial  —  Sliare- 
holder's  Petition  — Companies  Act,  1862, 
sec.  79,  subsec.  5— ''Just  and  Equitable." 
— The  Court  refused  a  petition  for  winding 
up  presented  by  a  shareholder  of  a  company 
under  sec.  79,  subsec.  5  of  the  above  Act 
in  respect  that  its  object  was  to  give  the 
petitioner  an  advantage  over  other  share- 
holders and  not  to  benefit  the  company. 
Anglo-American  Brush  Electric  Light  Corpn, 
Ltd,  V,  Scottish  Brush  Electric  Light  and  Power 
Coy.  Ltd,,  1882,  9  R.  972  ;  19  S.  L.  R.  732. 

137.  Liquidation  —  Judicial  —  Share- 
holder—"Just  and  Equitable"— Companies 
Act,  1862,  sec.  79. — A  shipping  company  was 
floated  with  a  capital  of  £10,000  in  £1  shares. 
2825  shares  were  issued  and  paid  up,  and 
with  this  money  a  ship  was  bought  for  £2000. 
£1100  more  was  spent  on  her,  and  she  traded 
for  a  year  and  lost  £700.  Then  she  foundered 
on  a  pier,  and  the  company  had  to  pay  £1344 
as  dam:iage8,  out  of  the  insurance  money  re- 
covered for  the  loss  of  the  vesseL  There 
remained  as  the  total  assets  of  the  company 
£363  in  bank.  A  majority  of  the  share- 
holders (but  not  three-fourths)  wished  to 
wind  up  voluntarily.  The  minority  wished 
to  carry  on.  On  a  petition  by  the  majority 
the  Court  ordered  the  company  to  be  wound 
up.  Pirie  and  Others  v.  SUimH,  1904,  6  F.  847  ; 
41  S.  L.  R.  685 ;  12  S.  L.  T.  179. 

138.  Liquidation — Judicial  —  Petition- 
Shareholder— Failure  of  Object.— Petition 
by  a  shareholder  in  a  one-ship-company  for 
a  winding-up  order,  on  the  ground  that  the 
vessel  had  become  a  total  loss,  and  so  the 
objects  of  the  company  had  failed,  refused  as 


premature.  Cox  v.  '^Gosford"  Ship  Coy,,  1894, 
21  R.  334 ;  31  8.  L.  R.  257 ;  1  S.  L.  T.  431. 

139.  Liquidation  —  Supervision  Order.— 

Held  that  it  was  competent  for  the  liquidators 
appointed  by  resolution  of  a  company  for  its 
voluntary  winding  up  to  lodge,  in  answer  to 
a  petition  by  creditors  for  a  winding  up  by 
the  Court,  a  note  craving  a  supervision  order. 
Pattisons  Ltd,  v.  Kinnear,  1899,  1  F.  551 ;  36 
S.  L.  R.  402  ;  6  S.  L.  T.  304. 

140.  Liquidation  — Supervision  Order- 
Creditor's  Petition. — On  1st  November  a 
creditor  of  a  company  presented  a  petition 
for  a  winding  up  order.  On  5th  November 
the  company  resolved  to  wind  up,  and  ap- 
pointed a  liquidator  who  applied  by  note  in 
the  petition  process  for  a  supervision  order. 
The  Court  considered  it  expedient  to  grant  a 
supervision  order,  and  refuse  the  prayer  of 
the  petition.  Drysdale  de  Gilmour  v.  Inter^ 
national  Exhibition,  dbc,  1890,  18  R.  98;  28 
S.  L.  R  91. 

141.  Liquidation— Supervision  Order— 
Judicial— Petition  for— Notice  for — Com- 
panies Act,  1862,  sec  147.— A  petition  was 
presented  for  the  winding  up  of  a  company 
by  the  Court,  and  was  duly  intimated,  served, 
and  advertised  in  terms  of  an  interlocutor, 
by  which  also  a  provisional  appointment  of 
a  liquidator  was  made.  Thereafter  at  an 
extraordinary  meeting  of  the  company  a 
resolution  was  passed  for  winding  up  the 
company  voluntarily,  and  a  liquidator  was 
nominated.  He  thereupon  presented  a  note 
in  the  process  under  the  petition,  craving 
that  the  voluntary  winding  up  of  the  com- 
pany might  be  continued  subject  to  the 
supervision  of  the  Court,  that  the  appoint- 
ment of  the  provisional  liquidator  might  be 
recalled,  and  his  own  appointment  as  liqui- 
dator confirmed.  The  Court  granted  the 
prayer  of  the  note.  Aitken  and  Others,  Peti- 
tioners, 1888,  26  S.  L.  R.  129. 

142.  Liquidation  — Supervision  Order  — 
Companies  Act,  1862,  25  ft  26  Vict.  c. 
89,  sees.  87,  147,  151.— A  limited  company 
resolved  to  wind  up  voluntarily,  and  ap- 
pointed a  liquidator,  who  applied  for  a  super- 
vision order.  A  shareholder  objected  to  the 
application,  as  he  had  raised  an  action  of 
reduction  of  the  resolution  of  the  com- 
pany. There  was  no  suggestion  that  the 
procedure  of  the  company  had  been  in  any 
way  irregular.  The  Court  granted  the  super- 
vision order,  leaving  it  to  the  objector  to 
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apply  to  the  Court  for  permission  to  proceed 
with  his  action,  and  remitted  the  case  to  the 
Lord  Ordinar}'  before  whom  the  action  of 
reduction  was  in  dependence.  The  Solana 
Mining  Coy,  Ltd.  aiid  Liquidator  v.  Cunning- 
ham, 1891,  29  S.  L.  R.  290. 

143.  Liquidation  —  Siipervision  Order 
—Companies  Act,  1862,  sees.  147,  149— 
Petition  at  instance  of  Lianidator.— 
Q\u9tion:  Whether  it  is  competent  for  the 
liquidator  in  a  voluntary  liquidation  to 
present  a  petition  for  a  supervision  order. 
JVilson  V.  Hadley;  Douglas  v.  Hadley,  1879,  7 
R.  178. 

144.:  Liquidation  — Supervision  Order- 
Petition  —  Liquidator  —  Objections  by 
Creditor  —  Competency — Companies  Act, 
1862,  sec.  129. — A  liquidator  in  a  voluntary 
winding  up  petitioned  the  Court  for  a 
supervision  order.  Objections  were  lodged 
by  a  creditor,  who  averred  that  the  winding 
up  would  injuriously  affect  his  rights.  Held 
that  the  objection  was  irrelevant.  Lawson 
Heed  and  Sureery  Coy,  Ltd,  v.  Lawson  dc  Son, 
Ltd.,  1886, 14  R.  154  ;  24  S.  L.  R.  144. 

145.  Liquidation— Superrision  Order— 
Judicial  winding  up  —  Reconstruction.— 
A  company  suspended  payment  and  passed 
a  resolution  in  favour  of  winding  up,  and 
named  two  liquidators.  The  creditors  were 
of  two  classes — (A)  creditors  who  had  financed 
the  company  by  loan  or  acceptance  of  accom- 
modation bills ;  (B)  trade  creditors.  A  small 
minority  of  the  B  creditors  presented  a  peti- 
tion for  a  winding  up  by  the  Court;  the 
liquidators  lodged  objections  and  craved  a 
supervision  order.  This  motion  was  con- 
curred in  by  all  the  A  creditors,  and  a  large 
majority  of  the  B  creditors.  The  petitioners 
maintained  (1)  that  they  were  entitled  as 
of  right  to  have  the  company  wound  up 
judicially;  (2)  that  the  persons  named  as 
liquidators  were  nominees  of  the  directors, 
and  not,  presumably,  inclined  to  investigate 
their  conduct  which  (it  was  averred)  had  been 
irregular ;  (3)  that  they  and  the  A  creditors 
were  committed  to  a  scheme  of  reconstruction 
which  would  be  greatly  to  the  advantage  of 
the  A  creditors,  but  to  the  prejudice  of  the 
objectors.  The  Court  ordered  the  voluntary 
winding  up  to  proceed  under  supervision,  in 
respect  of  the  wishes  of  the  large  majority  of 
creditors  in  favour  of  this  course^  adding  an 
injunction  that  no  scheme  of  reconstruction 
should  proceed  without  the  authority  of  the 
Court.  Pattigons  Ltd.  v.  Kinnear^  1899,  1  F. 
551 ;  36  S.  L.  R  402  ;  6  S.  L.  T.  304. 


146.  Liquidation — Supervision  Order — 
Voluntary  winding  up— Petitioning  Credi- 
tor.— A  creditor  of  a  company  in  voluntary 
liquidation  cannot  insist  as  matter  of  right 
that  a  supervision  order  be  granted.  Craw- 
f(yrd  V.  G(nfypeT,  Ltd.,  1902, 4  F.  849 ;  39  S.  L.  R. 
653 ;  10  S.  L.  T.  100. 

147.  Liquidation  — Supervision  Order— 
Companies  Act,  1862,  25  ft  26  Vict.  c. 
89,  sees.  147,  149,  150.— The  Court  here 
granted  a  supervision  order  in  a  voluntary 
liquidation  of  a  company,  on  the  petition  of  a 
creditor  whose  claim  was  disputed,  but  refused 
to  appoint  an  additional  Hquidator.  Mac-' 
quisten  v.  Adam,  Sons  <t  Coy,  Ltd.,  1896,  23  R. 
910 ;  33  S.  L.  R.  689 ;  4  S.  L.  T.  62. 

148.  Liquidation— Supervision  Order- 
Petition  by  Shareholder.— A  company  was 
in  course  of  being  wound  up  voluntarily. 
A  shareholder  presented  a  petition  for  wind- 
ing up  under  supervision.  He  averred  that 
the  liquidator  was  in  course  of  selling  the 
company's  business  at  a  loss,  to  a  new  com- 
pany formed  by  and  largely  composed  of  the 
officials  of  the  original  company.  The  Court 
made  a  supervision  order.  Donald  v.  EglirUon 
CJiemical  Coy.,  1900,  2  F.  402;  37  S.  L.  R. 
304 ;  7  S.  L.  T.  325. 

149.  Liquidation— Supervision  Order- 
Relevancy  of  Objections— Companies  Act, 
1862,  sec.  129,  subsec.  3.— The  statutory 
majority  of  shareholders  of  a  company 
resolved  to  wind  it  up  voluntarily  on  the 
ground  that  it  was  unable  to  continue  its 
business,  and  a  petition  was  thereafter 
presented  to  the  Court  for  a  supervision 
order.  Certain  shareholders  lodged  answers 
objecting  to  the  winding  up,  on  the  ground 
that  the  company  was  not  unable  to  carry  on 
its  business,  and  that  the  resolution  to  wind 
up  was  a  scheme  of  certain  shareholders  to 
acquire  for  themselves  the  estate  belonging 
to  the  company.  The  Court  held  that  the 
answers  were  irrelevant,  and  granted  a 
supervision  order.  Monldand  Iron  Coy.  Ltd. 
V.  Dun,  dc,  1886,  14  R.  242;  24  S.  L.  R. 
198. 

150.  Liquidation— Supervision  Order- 
Diligence. — After  a  resolution  to  wind  up 
a  company  voluntarily  had  been  passed  and 
confirmed,  some  creditors  who  had  previously 
raised  actions  against  the  company  obtained 
decrees  and  proceeded  to  do  diligence.  The 
Court,  on  the  petition  of  a  shareholder  and 
an    unsecured   creditor,    ordained   that    the 
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winding  up  should  continue  subject  to  its 
supervision.  Gardner,  (be.  v.  Hughes^  etc., 
1883,  10  R.  1138;  20  S.  L.  R.  768. 

151.  Liquidation— SnperviBion  Order— 
OompanieB  Act,  1862,  secB.  147,  149,  150. 
— Petition  for  supervision  order  refused, 
where  the  petitioners  made  averments  that 
the  liquidator  appointed  in  the  voluntary 
liquidation  of  the  company  had  (1)  advertised 
the  company's  property  for  sale;  (2)  at  an 
inadequate  upset  price ;  (3)  on  too  short 
notice;  (4)  he  being  in  league  with  persons 
who  desired  to  secure  the  property  cheap. 
Mitchell  V.  Raicyards  Coal  Coy,,  1888,  16  R. 
117;  26S.  L.  R.  88. 

152.  Liquidation— Supervision  Order- 
End  of  Session  —  Intimation  and  Ad- 
yertisement- Companies  Act,  1862,  sees. 
147,  148,  151. — Five  days  before  vacation 
a  petition  was  presented  to  the  Court  for 
continuing  the  voluntary  winding  up  of  a 
company  subject  to  supervision,  in  order  that 
the  liquidator  might  be  enabled  to  apply  to 
the  Court  for  orders  to  restrain  creditors 
from  using  diligence  against  the  company. 
Intimation  on  the  walls  and  in  the  minute- 
book  for  two  days  ordered,  and  advertise- 
ment in  three  newspapers,  and  order 
continuing  the  liquidation  pronounced  on 
last  Court  day.  Chrutie,  etc,  1876,  3  R. 
623 ;  13  S.  L.  R.  399. 

153.  Liquidation— Supervision  Order- 
Procedure  —  Note  by  Creditors  to  have 
Meeting  convened.  —  The  liquidator  of  a 
company  in  liquidation,  and  in  course  of 
being  wound  up  under  supervision,  obtained 
authority  to  negotiate  a  reconstruction 
scheme  and,  for  that  purpose,  to  carry  on 
the  business  for  two  months.  The  recon- 
struction negotiations  broke  down,  and  the 
liquidator  proposed  to  proceed  with  the 
winding  up,  when  some  of  the  creditors 
of  the  company  presented  a  note  craving 
the  Lord  Ordinary  to  direct  a  meeting  of 
the  creditors  to  consider  the  question,  and 
report;  and,  meantime,  to  direct  the  liqui- 
dators to  carry  on  the  business.  The  Lord 
Ordinary  ordered  a  meeting  to  be  called 
within  six  days,  &c.  Pattisons  Ltd,  {in 
Li^idati(m\  1899  (O.  H.),  7  S.  L.  T.  36. 

154.  Liquidation— Supervision  Order- 
Procedure — Meeting  of  Creditora— Certain 
shareholders  of  a  company  which  was  in 
liquidation  presented  a  petition  for  a  super- 
vision order.    The  Court  appointed  a  meeting 


of  the  creditors  of  the  company  to  be  held  in 
order  that  their  views  might  be  ascertained. 
Wilson  V.  Hadley;  Douglas  v.  Hadley,  1879,  7 
R.  178. 

155.  Liquidation— Supervision  Order- 
Continued  under  Supervision  of  Court- 
Commencement. — When  does  a  voluntary 
liquidation  which  has  been  continued  under 
the  supervision  of  the  Court  commence? 
Clarky  dx,  v.  Hinde,  Milne  dh  Coy.,  1884,  12  R. 
347 ;  22  S.  L.  R.  237.  Athole  Hydropathic  Coy. 
Ltd.  V.  Scottish  Provincial  Assurance  Coy.,  1886, 
13  R.  818  ;  23  S.  L.  R.  670. 

156.  Liquidation— Supervision  Order- 
Adoption  of  Proceedings  prior  to  Super- 
vision Order— Companies  Act,  1862,  sec.  146. 
— A  voluntary  liquidation  having  been  placed 
under  the  supervision  of  the  Court,  the  Court 
approved  of  the  liquidators  adopting  the 
proceedings  in  the  voluntary  winding  up 
before  the  supervision  order.  Liquidators  of 
Mollison  d:  Coy.  Ltd.,  1882,  9  R.  509;  19 
S.  L.  R.  399. 

157.  Liquidation— Supervision  Order- 
Dispositions  prior  to— Approval  by  Lord 
Ordinary.  —  A  company  having  gone  into 
voluntary  liquidation,  certain  dispositions  of 
its  property  were  granted  by  the  liquidators. 
The  liquidation  having  thereafter  been  ap- 
pointed to  continue  subject  to  the  super- 
vision of  the  Court,  the  liquidators  applied 
to  the  Court  for  approval  of  the  dispositions 
so  granted.  The  Lord  Ordinary  granted 
approval  in  respect  that  the  dispositions  ran 
in  the  name  of  the  directors  and  secretary 
without  any  reference  to  the  fact  of  the 
company  being  in  liquidation,  a  specialty 
which,  though  not  affecting  the  substance  of 
the  transactions,  was  yet  a  flaw  in  point  of 
form,  which  might  afterwards  give  rise  to 
objection  unless  cured  by  the  approval  of  the 
Court.  Opinion  that  sec.  153  of  the  Act  of 
1856  did  not  apply  to  dispositions  made  in 
the  voluntary  liquidation  prior  to  the  super- 
vision order.  Liquidators  of  the  Scottish 
National  Heritable  Property  Coy.,  Petitioners, 
1893  (0.  H.),  30  S.  L.  R.  266. 

158.  Liquidation — Voluntary— Creditor 
— Contingent  Debt.  —  A  creditor  who  has 
a  future  or  contingent  claim  against  a  com- 
pany in  voluntary  liquidation  is  entitled  to 
Interpol  the  liquidators  from  dividing  the 
assets  among  the  shareholders  without  mak- 
ing provision  for  his  claim.  Lord  Elphinstone 
V.  Monkland  Iron  and  Coal  Coy.,  1886  (H.  L.), 

I  13  R.  98 ;  23  S.  L.  R.  870. 
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159.  Liquidation— Voluntary— Liquida- 
tor—Expenses  of  Beconstruction  Scheme. 
— The  liquidator  in  a  voluntary  liquidation 
incurred  outlays  in  connection  with  an 
abortive  reconstruction  scheme,  referred  to 
in  the  resolution  of  the  company  to  wind  up. 
Nine  months  afterwards  a  creditor  applied 
for  and  obtained  a  winding-up  order  and 
a  new  liquidator  was  appointed.  In  an 
accounting  between  the  original  and  the 
new  liquidator,  held  that  the  former  was  not 
entitled  to  take  credit  for  his  outlays  relative 
to  the  reconstruction  scheme.  Scottish  Assur- 
ance C(rrpn.  v.  MUler,  1891,  18  R.  496;  28 
S.  L.  R.  366.  Of.  Halden  v.  Scottish  Heritable 
Security  Coy.,  1887, 14  R.  633 ;  24  S.  L.  R.  446. 

160.  Liquidation— Voluntary— Notice- 
Special  or  Extraordinary  Resolution- 
Oompanies  Act,  1862,  sees.  51,  129,  sub- 
sees.  (2),  (3). — Shareholders  of  a  company 
received  notice  by  circular  that  an  extra- 
ordinary meeting  would  be  held  "  to  consider, 
and,  if  approved  o/,  to  sanction  "  its  voluntary 
winding  up.  A  balance-sheet  was  enclosed 
with  a  statement  to  the  effect  that  the 
deficiency  set  forth  therein  made  it  apparent 
that  the  company  could  not  be  carried  on 
with  success.  The  meeting  passed  a  resolu- 
tion in  terms  of  sec.  129,  subsec.  (3),  and 
a  liquidator  was  appointed,  but  no  meeting 
to  confirm  the  resolution  was  called.  Resolu- 
tion held  invalid,  in  respect  the  notice  only 
showed  the  intention  to  propose  a  resolution 
under  subsec  (2),  which  required  confirma- 
tion. Jf^ilson  V.  M'Genn  d:  Coy.,  1876,  3  R. 
474 ;  13  S.  L.  R.  303. 

161.  Liquidation— Voluntary— Notice- 
Special  Resolution- Companies  Act,  1862, 
sees.  51,  129. — A  notice  was  given  of  a  com- 
pany meeting,  "  for  the  purpose  of  consider- 
ing the  present  position  of  the  company,  and 
to  consider  and  resolve  whether,  under  exist- 
ing circumstances,  the  company  should  be 
wound  up,  and,  if  so  resolved  upon,  to  decide 
in  what  manner  this  should  be  done."  A 
resolution  to  wind  up  voluntarily  was  passed 
at  the  meeting.  Held  that  the  notice  com- 
plied with  sec,  51.  Sdeiiard  v.  Gardner,  1876, 
3  R.  577 ;  13  S.  L.  R.  363. 

162.  Liquidation  —  Arrestments  on  — 
Dependence  of  Action  —  Action  proceed- 
ing by  Leaye  of  Court— Oompanies  Act, 
1862,  sees.  87,  163.— O/nnton  that  arrest- 
ments used  on  the  dependence  of  an  action, 
proceeding  by  leave  of  Court  against  a  com- 
pany in   liquidation    are  void.      Radford   & 


Bright,  Ltd,  v.  Stevenson  &  Coy.,  1904,  6  F.  429 ; 
41  S.  L.  R.  330;  11  S.  L.  T.  695. 

163.  Liquidation  — Proceedings  against 
Company— Diligence— Winding-up  Order- 
Authority  of  Court— Companies  Act,  1862, 
sees.  87,  163;  1886,  sec  3  (1).— Diligence 
against  the  assets  of  a  company  in  course  of 
being  wound  up  by  the  Court  is  made  incom- 
petent by  statute,  and  cannot  be  authorised 
by  the  Court.  Allan  v.  Covxin,  1892,  20  R. 
36;  30S.  L.  R.  114. 

164.  Liquidation  —  Proceedings  against 
Company — Diligence — Creditor  —  Prefer- 
ence —  Restriction  of  Diligence  before 
Winding-up  Order— Sale  of  Poinded  Goods 
— Interim  Interdict. — In  a  petition  for  the 
winding  up  of  a  company,  the  Court,  before 
a  winding-up  order  was  pronounced,  under 
reservation  of  the  creditor's  rights  under  his 
diligence,  granted  interim  interdict  against 
him  proceeding  with  the  sale  of  poinded 
goods.  New  Glenduffhill  Coal  Coy.  Ltd.  v. 
Muir  d  Coy.,  1882,  10  R.  372. 

165.  Liquidation  — Proceedings  against 
Company— Diligence — Restraint  of  Liqui- 
dator's Diligence— Interference  of  Court  in 
Compromise  —  Companies  Act,  1862,  sec. 
160.  —  A  petition  by  a  contributory  of  a 
joint -stock  company  to  restrain  diligence 
by  the  liquidators  until  a  compromise  was 
accepted,  held  (1)  incompetent,  and  (2)  bad 
on  the  merits.  Tennent  v.  City  of  Glasgow 
Bank,  1879,  6  R.  972 ;  16  S.  L.  R.  555. 

166.  Liquidation  —  Proceedings  against 
Company— Diligence— Stay  of  Diligence — 
Poinding  of  (Ground— Companies  Act,  1862, 
sec.  163. — An  action  of  poinding  of  the  ground 
may  proceed  against  a  company  although  the 
summons  has  been  executed  after  a  winding- 
up  order  has  been  pronounced  by  the  Court. 
Question :  What  is  the  date  of  "  winding  up  " 
in  the  meaning  of  sec.  163,  where  a  voluntary 
liquidation  has  been  continued  under  the 
supervision  of  the  Court?  Atlwle  Hydro,  v. 
Scottish  Provincial  Assurance  Coy,,  1886,  13  R. 
818;  23  S.  L.  R.  570. 

167.  Liquidation  —  Proceedings  against 
Company— Diligence— Poinding— Banking 
— Voluntary  Winding-up  continued  under 
Supervision  of  Court. — A  creditor  of  a  joint- 
stock  company  registered  under  the  Com- 
panies Acts  executed  a  poinding  of  some  of 
their  effects  and  obtained  a  warrant  of  sale. 
The  sale  was  interdicted  by  another  creditor 


391 


COMPANY 


392 


who  presented  a  petition  to  ha^e  the  com- 
pany wound  up  by  the  Coort.  The  share- 
holders resolved  that  the  company  shoold  be 
woond  np  voluntarily.  Within  four  months 
of  the  poinding  other  creditors  lodged  in  the 
process  of  poinding  minutes  of  compearance 
and  produced  their  grounds  of  debt  <»l^imifig 
to  be  ranked  pari  pas$u  on  the  price  of  the 
poinded  goods  when  sold.  The  liquidation 
was  ultimately  placed  under  the  supervision 
of  the  Court.  The  poinding  creditor  com- 
pounded his  claim  with  the  liquidator  for 
a  certain  sum,  and  the  compromise  was 
sanctioned  by  the  Court  without  the  know- 
ledge that  other  creditors  were  interested. 
The  creditors  who  had  compeared  in  the 
poinding  and  sale  lodged  a  note  in  the 
liquidation  claiming  a  pari  pauu  ranking 
along  with  the  poinding  creditor  for  the  sum 
for  which  he  had  settled  his  claim.  Udd 
that  they  were  entitled  to  such  ranking. 
Clarky  ctr.  v.  Hinde,  Milne  d'  Coy.,  1884,  12 
R.  347 ;  22  S.  L.  R.  237. 

168.  Li<inidation  —  Proceedings  against 
Company  —  Diligence  —  Enforcement  of 
Landlord's  Hypothec— Application  by  land- 
lord of  company  which  was  in  liquidation  for 
leave  to  proceed  with  an  action  of  sequestra- 
tion of  the  effects  of  the  company  to  enforce 
his  hypothec,  granted.  Holmes  OH  Co,,  1901 
(O.  H.),  8  S.  L.  T.  360. 

169.  Proceedings  against  Company  — 
Mnltiplepoinding. — A  bank,  a  company  in 
liquidation,  and  an  arresting  creditor,  all 
claimed  a  sum  due  by  a  guarantor  of  the 
company.  He  raised  an  action  of  mnltiple- 
poinding calling  these  three  parties.  Held 
that  the  action  was  incompetent  without  leave 
of  the  Court.  Grieve  v.  International  Ejchihition 
Association,  1890  (O.  H.X  29  S.  L.  R.  20. 

170.  Liquidation  —  Proceedings  against 
Company  —  Petition  for  rectification  of 
Register— Companies  Act,  1862,  sec  35— 
Action  of  Reduction.— A  shareholder  raised 
an  action  against  a  company  for  reduction  of 
the  contract  by  which  he  became  a  share- 
holder. Before  calling,  the  company  went 
into  liquidation.  The  pursuer  thereupon 
made  application,  in  terms  of  sec.  87  of  the 
Act  of  1862,  for  leave  to  proceed  with  the 
action.  Leave  granted,  Aikman  v.  James 
Young  d-  Sons  (in  Liquidation),  1900  (0.  H.),  7 
S.  L.  T.  301. 

171.  Liquidation  —  Proceedings  against 
Company  —  Voluntary    winding    up  — 


Powers  of  Goort  to  stay  Proceedings  by 
OiBditoss  against  Company  —  Companies 
Aet^  1868,  sec  138.— 0^(f  that  sec  138  of 
the  Companies  Act,  1862,  does  not  confer  on 
the  Court  power  to  stay  proceedings  in  volun- 
taiy  windings  up.  Sdeuard  v.  Gardner,  1876, 
3  R.  577  ;  13  S.  L.  R  363. 

172.  Liq:nidatiop  —  Proceedings  against 
iVmpMiy— icngiirii  Luiuidatloii— Ordors  of 
igngiiA  Coort— Enforcement— Arrestment 
— F^M^II — ^A  Scottish  creditor  of  a  Queens- 
land company  used  arrestments  in  Scotland 
of  funds  due  by  Scottish  debtors  to  the 
company,  and  raised  an  action  to  enforce 
his  rights.  Subsequently  a  winding-up  order 
was  obtained  in  London  and  a  liquidator 
appointed.  He  obtained  an  order  of  the 
Court  restraining  the  Scottish  creditor  from 
proceeding  with  his  action,  but  without  pre- 
judice to  Ms  security.  On  an  application  by 
the  liquidator  the  Court  granted  an  order 
restraining  the  creditor  from  proceeding  with 
his  action,  and  granted  a  petition  for  the 
recall  of  the  arrestments.  Queensland  Mer- 
cantile Agency  Coy.  v.  Australasian  InvestmeTit 
Coy.,  1888, 15  R.  935 ;  26  S.  L.  R.  665. 

173.  Liquidation  —  Proceedings  against 
Company  —  Action  —  Application  to  Re- 
strain.— Application  by  the  provisional  liqui- 
dator for  a  company  before  an  order  of  winding 
up  had  been  pronounced,  to  have  an  action  by 
a  creditor  restrained  under  sec  85,  refused — 
no  sufficient  cause  being  shown,  and  no  caution 
for  damages  offered.  Benhar  Coal  Coy.  v.  Sinie, 
1878,6  R.  316;  16  S.  L.  R.  210. 

174.  Liquidation  —  Proceedings  against 
Company— Stay  of  Proceedings— Foreign 
Proceedings— Companies  Act^  1862,  sec.  87. 
— The  Court  declined  to  make  an  order  restrain- 
ing proceedings  against  a  company  in  liquida- 
tion under  supervision  raised  in  a  foreign  Court 
by  a  foreign  firm,  although  one  of  the  parties 
of  the  firm  was  (assumed  to  be)  subject  to 
their  jurisdiction.  California  Redicood  Coy.  (in 
Liquidation)  v.  IVaUer,  1886,  13  R.  810;  23 
S.  L.  R.  553.  But  where  the  partners  of  the 
foreign  firm  were  all  shareholders  of  the  com- 
pany in  liquidation,  and  were  pursuers  in  the 
Court  of  Session  of  an  action  against  the 
company,  the  Court  made  an  order  to  restrain 
proceedings  in  terms  of  sec.  87  of  the  Act  of 
1862.  Paafic  Coast  Mining  Coy.  Ltd.  v.  Walker, 
1886,  13  R.  816;  23  S.  L.  R.  556.* 

175.  Liquidation  —  Proceedings  against 
Company  in— Leaye  of  Court— Process— 
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Sist. — An  action  was  brought  against  a  com- 
pany in  liquidation  in  England  without  the 
leave  of  the  English  Court.  The  L.  O.  sisted 
process  to  allow  the  pursuer  to  endeavour  to 
obtain  the  consent  of  the  English  Court  to 
proceed.  Stevenson  cfc  Coy.  v.  Radford  ch  Brightf 
1902  (O.  H.),  10  S.  L.  T.  82. 

176.  Liauidatioii  — Proceedings  against 
Company— Volnntary— Action— Liquidator 
not  a  Party— Expenses  of  Action  — Pre- 
ferential Ranking.  —  In  the  course  of  an 
action  against  a  company,  the  company  went 
into  voluntary  liquidation.  The  action  was 
intimated  to  the  liquidator,  but  he  did  not 
sist  himself.  The  action  having  been  decided 
in  favour  of  the  pursuer,  he  craved  that  the 
expenses  of  the  action  should  be  preferentially 
paid  out  of  the  first  funds  in  the  liquidator's 
hands,  or  that  the  directors  should  be  found 
liable  in  the  expenses  of  the  action.  Held 
that  the  Court  had  no  power  in  the  absence 
of  the  liquidator,  and  even  if  he  were  a  party 
to  the  action,  to  decide  as  to  a  preferential 
ranking  in  the  liquidation.  Duke  of  Bticcleuch 
V.  The  Gilmerton  Coal  Coy.,  1894  (0.  H.),  2 
8.  L.  T.  2&. 

177.  Liqnidation  —  Proceedings  against 
Company— Olaims—Leaye  to  constitute— 
Time,  "on  or  before  "—Prorogation.— The 
L.  O.  appointed  applications  for  leave  to  con- 
stitute claims  against  a  company  in  liquidation 
to  be  lodged  on  or  before  30th  September. 
That  day  was  a  Sunday.  Held  that  a  claim 
lodged  on  Monday,  1st  October,  was  in  time ; 
at  all  events  the  Court  had  power  to  proro- 
gate the  time.  Silvela  v.  KeVy  1900  (O.  H.), 
8  8.  L.  T.  194. 

178.  Liquidation- Proceedings  by  Com- 
pany—Authority  to  pursue  Action  raised 
by  third  Party  for  Benefit  of  Company.— 

A  shareholder  in  a  company  was  sequestrated. 
The  chief  claim  against  his  estate  was  for 
calls  made  by  the  company.  The  trustee  in 
the  sequestration,  at  the  request  of  and  on  a 
guarantee  by  the  company,  raised  an  action 
against  third  parties,  to  whom  the  bankrupt 
had  alienated  estate,  for  the  reduction  of 
these  alienations.  The  defenders  were  as- 
soilzied by  the  L.  O.  Then  the  company 
went  into  liquidation.  On  a  petition  by 
the  liquidator  the  Court  authorised  him  to 
prosecute  a  reclaiming  note  in  the  action. 
MUlar,  Petitioner,  1890,  18  R.  179;  28 
S.  L.  R.  158. 

179.  Liquidation— Proceedings  by  Com- 
pany—Action against  Shareholder  in  Eng- 


lish Court  for  Calls  previous  to  Liquidation 
—Liquidation  in  Scotland — Application  for 
leaye  to  Proceed  — Companies 'Act^  1867, 
sec.  87. — A  Scotch  company  sued  a  share- 
holder for  calls  in  the  English  Courts.  The 
shareholder  entered  appearance,  lodged  the 
sum  claimed  in  Court,  and  pleaded  that  his 
agreement  to  take  shares  in  the  company  was 
induced  and  obtained  by  fraud  and  misrepre- 
sentation of  the  company,  and  that  he  was 
entitled  to  have  the  agreement  rescinded 
and  the  sum  paid  into  Court  repaid  to  him. 
Thereafter  a  winding-up  order  was  pronounced 
in  the  Court  of  Session.  The  shareholder  pre- 
sented a  note  in  the  liquidation  and  craved 
leave  to  proceed  with  and  prosecute  to 
judgment  his  defence  and  counterclaim  in 
the  English  Courts.  The  liquidator  argued 
that  all  questions  relative  to  the  liability 
of  shareholders  could  be  most  conveniently 
settled  in  the  Court  of  the  liquidation. 
Held  that  the  shareholder  was  entitled  to 
proceed  with  the  action  in  the  English 
Courts.  The  London  and  Scottish  Banking  and 
Discount  Corpn.  Ltd.,  1895  (0.  H.),  3  S.  L.  T.  21. 

180.  Liquidation  —  Procedure  —  Note- 
Order  in— Reclaiming  Note— Competency. 

— In  a  note  in  a  liquidation  the  L.  O.  ordained 
the  liquidator,  within  a  week,  to  hand  over  a 
sum  of  money  out  of  the  funds  of  the  com- 
pany. Held  that  a  reclaiming  note  submitting 
this  interlocutor  to  review  was  competent. 
Star  Fire  and  Burglary  Insurance  Coy.  Ltd.  v. 
Ogilvie  cfc  Coy.,  1904,  6  F.  385 ;  41  S.  L.  R 
.311;  11  S.  L.  T.  675. 

181.  Liquidation- Reduction  —  Petition 
for  Reduction  of  Resolution  to  wind  uik- 
Competency. — A  creditor  of  a  company  pre- 
sented a  petition  to  the  Court  for  reduction 
of  a  resolution  to  wind  up  the  company,  on 
the  ground  that  the  winding  up  would  in- 
juriously affect  his  rights.  Petition  dismissed 
as  incompetent.  Lawson  Seed  and  Nursery 
Coy.  Ltd.  V.  Lawson  ds  Son,  Ltd.,  1886,  14  R. 
154  ;  24  S.  L.  R  144. 

182.  Liquidator— Absence  abroad— De- 
cree against  Contributories  —  Companies 
Act,  1862,  sees.  121,  l2S.—Held  that  the 
liquidator  of  a  Scotch  company,  who  has  gone 
to  reside  in  England,  is  entitled  to  obtain 
decree  against  contributories  under  sees.  121 
and  138  of  the  Act  of  1862.  Eobertson  v. 
NoHhem  Counties  Fire  Office,  1875,  3  R  17 ;  13 
S.  L.  R  4. 

183.  Liquidator  — Appointment— Super- 
vision Order— Confirmation  of  Appoint- 
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of  li^ioidstor.  —  In   ft  ptgtitir,n  for  » 
rnipttrr'uii^m  orfXnt^  it  \m  wA  (>roper  U>  a«k  fr>r 

V^*        SUfohno^    Iff, ft     f'fff,     Jjd,    T,   Xa«A,  <I:/'^ 


IM  Xinokbitor- 
lag  19  —  0i9tiTkk»  Ordo*.  —  l^liile  a 

ertfliUfr'ti  petitt^/n  f^/r  the  winding  np  of  »  ccm»-  . 
pftnjwaiK  before  the  CV#Tirt  the  cr/mpanjreflolTerl 
i'^  ^o  inUf  volnniAty  \if\iuf\Atvm,  to  apply  for 
Annptrryinvni  orAer,  and  appriinted  two  a^entU^- 
men   U>  act  aa   li/juiriators,     A  minoritjr  of 
the  ahareh^yl'Iem  l^^l^^ed  an«wer»  i/>  the  oom- 
fmnj^B    note    cTavin^    a    snpCTnrision    order.  . 
They  offnctirred  in  the  liquidation,  hot  craTed  J 
the  Oifirt  t'^  apfK/int  a  third  pimon  to  act  aa 
J^nnt   liqnidat/ir  with  the  two  appointed  hj  | 
t^ie  crmipany.     They  averred  that  there  were 
Httn^fU^tmn  inci^lentu  requiring  invest igation. 
Tlie  Omrt   ffJuM^l  the  motion^    Ecuadorian 
AMfKUitu/rif  Lt/f,  V,  Lord  SUtnnu/re  and  Otfurt,  ' 
W)i,  41  S,  L.  R.  583;  12  8.  L.  T.  d2. 

185*  Ltqnidatar—Appointiiieiit  — OUee- 
tiam  to— Director  of  the  Gompaiiy.— Cir- 

ciimiitance»  in  which  the  Court  njfprnnted  as 
official  liqiiirlator  of  a  public  company  a  per- 
son whose  nomination  was  objected  to  by 
Si)me  of  the  creditors,  on  the  ground,  inter 
fUiUf  that  down  to  a  recent  date  he  had  been 
a  director  of  the  company.  SdiuUrson  and 
Muirfieiul,  Petitioners,  1884,  21  S.  L,  R.  766. 

186.  LiqnidAtor— Appointment— Qnali- 
flcation— Shareholder  in  Company.— In  an 
application  for  a  supervision  order  in  a  volun- 
tary liquidation,  one  of  the  creditors  objected 
to  the  liquidator  appointed  by  the  company 
that  he  was  a  shareholder,  and  had  been  a 
director.  That  was  the  only  objection  stated. 
The  Court,  in  making  the  supervision  order, 
confirmed  the  appointment.    M* Knight  d;  Coy. 

Ltd,  v.  Mutityimurte,  1892,  19  R.  501;  29 
H.  L.  R.  433. 

187.  Liquidator  —  Appointment  —  Quali- 
fication—Di8aualiflcation.—/fe^2  that  the 
Huorutary  of  a  limited  company  who  had 
omitted  to  enter  in  the  register  of  mort- 
giigus  a  bond  granted  by  the  company  before 
his  appointment  was  not  on  that  account 
disfpuilitiod  from  acting  as  liquidator.     Gil- 

inouf^i  Trs,  v.  Kilmarnock  Heritable  Property 
Itnrnt,  Toy.,  dr.,  1883,  10  R.  1221 ;  20  S.  L.  R. 
Hll. 

188.  Liquidator— Appointment— Qnali- 
floation  —  Oldections    to    Appointment— 


— 4>bj«£ct:«>a  was  taken  &>  the 
appointment  of  a  bq^zzxisktfjrj  «mi  the  zn^ond 
that  he  waa  cr^cjTiiict  and  oooiideQt  with 
certain  sharebvuiers  who  had  proinf>ted  the 
wiz^dinjT  up  of  the  ci'jm.panT  with  the  view  to 
aecme  the  pn^pertj  on  their  own  terms. 
<i^u/4tir^4  whether  these  averments  w^e  re- 
levant to  jostifr  the  Coort  in  refli«>vin^  the 
liquidator  **on  diie  caoae  shown,**  in  terms 
of  se&  141  of  the  Companies  Act,  I'^Oe. 
Mf/f'kta'yi  Ir*m  '.oy.  Ltd.  t.  I/**^,  dr^  IS."^,  14 
B.242:  24S.LlB.  19^. 


img  np  hf  the  Covri— FoieigB. — It  is  com- 
petent for  the  Coort  in  pronouncing  a  win<iing- 
op  order  of  a  company  haring  its  registered 
office  in  Scotland,  to  appoint  as  liquidator  a 
person  outside  its  jurisdiction :  but  it  will 
follow  this  course  only  on  special  cause  being 
shown.  In  a  petition  for  the  appointment 
of  an  accountant  in  London  to  act  as  liquida- 
tor in  the  winding  np  of  a  company  which 
had  its  registered  office  in  Edinburgh,  an 
aTerment  that  it  would  be  necessary  for  the 
liquidator  to  pay  many  visits  to  London  held 
not  special  cause,  and  an  Edinburgh  accountant 
appointed.  Bulierton  Development  SyndicatCy 
Ltd.,  1898,  25  R.  654;  35  S.  L.  R.  499;  5 
S.  L.  T.  342. 

190.  Lianidator  —  Appointment  —  Addi- 
tional—Foreign— Winding  np  nnder  Snper- 
▼iflion  —  "  Creditors'  Bepresentatiye  "  — 
Companies  Act,  1862,  sees.  147-150, 170.— 

Motions  (1)  to  appoint  an  additional  liquida- 
tor in  England  to  act  with  or  for  one  of  the 
Scotch  liquidators  of  a  company  being  wound 
up  under  the  supervision  of  the  Scoteh  Courts ; 
and  (2)  to  appoint  a  creditors'  representative 
under  rule  61  of  the  rules  framed  by  the  Court 
of  Chancery  in  terms  of  sec.  170  of  the  Act  of 
1862 — refused.  Brightwen  d:  Coy.,  d:c.  v.  City 
of  Gla-^gow  Bank,  dx.,  1878,  6  R  244;  16 
S.  L.  R.  131. 

191.  Liquidator  —  Appointment  —  Pro- 
visional-Petition for  winding  up- Super- 
session of  Diligence  —  Companies  Act^ 
1862,  sec.  85. —The  Court  on  a  petition  for 
the  winding  up  of  a  company,  pronounced  no 
winding-up  order,  but  appointed  a  provisional 
liquidator.  Application  having  been  made 
under  sec.  85  to  restrain  proceedings  against 
the  company,  the  Court— after  consultation 
with  the  general  body  of  creditors — super- 
seded diligence  until  a  named  day,  under 
reservation  of  right  to  any  creditor  to  appear 
and  show  cause  for  recall  of  the  order.  Ben- 
har  Coal  Coy.,  1879,  6  R.  706. 
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192.  Lianidator— Appointment— Provi- 
sional  —  Recall  —  Winding  up.  —  Ciroum- 
Btanoes  in  which  appointment  of  a  provisional 
liquidator  redcUUdj  and  petition  for  winding 
up  dismissed,  Bmhar  Goal  Coy,,  1879,  6  R. 
929. 

193.  Lignidator— Cautioner— Expense  of 
Bond  of  Caution.— Liquidators  of  a  company 
obtained  their  bond  of  caution  from  an  in- 
surance company.  The  Court  refused  to 
authorise  them  to  charge  the  premiums  paid 
on  this  policy  against  the  funds  in  liquidation. 
Employers  Insurance  Coy.  of  Oreai  Britain,  Ltd, 
{in  Liquidation),  1901  (O.  H.),  9  S.  L.  T.  169. 

194.  Liquidator— Joint — Besignation  of 
One  of  Two  Joint  Liquidators— Appoint- 
ment of  Bemaining  Liquidator  as  Sole 
Liquidator— Companies  Act,  1862,  sec.  150. 

— On  the  resignation  of  one  of  two  joint 
liquidators,  the  Court  appointed  the  other 
to  be  sole  liquidator.  Simmers,  Petitioner, 
1903  (O.  H.),  11  S.  L.  T.  450. 

195.  Liquidator— Powers— Borrowing- 
Special  Powers. — Liquidator  appointed  with 
authority  to  carry  on  the  business  of  the 
company  with  a  view  to  sale,  and  for  this 
purpose  to  borrow  on  the  security  of  the  com- 
pany's assets.  LocJiore  and  Capledrae  Cannel 
Coal  Coy,,  1889, 16  R.  55(5. 

196.  Liquidator— Powers  — Canying  on 
Business— "Beneficial  winding  up" — Com- 
panies Acty  1862,  sec.  95.— Power  granted 
to  the  liquidator  of  a  company  to  carry  it  on 
as  a  going  concern  for  six  weeks  in  order  to 
permit  of  its  sale  as  a  going  concern.  Ex- 
penses of  so  doing  to  be  a  first  charge. 
Burntisland  OH  Coy,  (in  Liquidation)  v.  Daw- 
Mm,  1892,  20  R.  180;  30  S.  L.  R.  180. 

197.  Liquidator— Powers  — Carrying  on 
Business— Companies  Act,  1862  (25  &  26 
Vict.  C.  89),  sec  95.— When  the  property 
of  a  company  consisted  of  a  hall  let  for 
public  entertainments^  and  it  was  expedient 
to  delay  its  sale  until  the  time  of  the  year 
when  such  property  could  be  sold  to  best 
advantage,  authority  granted  to  the  liquidator 
to  carry  on  the  business  in  the  meantime. 
M^Jntyre  (LiquidcUor  of  Victoria  Public  Build- 
ings Coy.  Ltd,),  Petitioner,  1893  (O.  H.),  30 
S.  L.  R.  386. 

198.  Liquidator— Powers— Obtaining  In- 
formation —  Production  of  Company's 
Books  and  Papers— Companies  Act^  1862, 


sees.  115,  126.  —  Warrant  granted  in  the 
winding  up  of  a  public  company,  on  the 
official  liquidator's  petition,  to  summon  the 
secretary  and  the  shareholders  of  the  com- 
pany to  depone  to  their  knowledge  of  the 
company's  affairs,  and  to  produce  the  com- 
pany's books  and  papers.  Liquidtitor  of  the 
Glasgow  Investments  Coy,  Ltd,,  Petitioner,  1885, 
22  S.  L.  R.  739. 

199.  Liquidator— Powers— Property  of 
Company  —  Petition  by  —  Intimation  — 
Motion  to  dispense  with— Companies  Act, 
1862,  sec.  100. — The  liquidator  of  a  company 
presented  a  petition  to  the  Court  to  have  a 
former  agent  resident  in  Canada  ordained  to 
deliver  up  books  and  documents  belonging  to 
the  company.  The  Court  refused  to  dispense 
with  intimation  of  the  petition.  British 
Canadian  Lumbering  and  Timber  Coy.  Ltd,, 
1886, 14  R.  160;  24  S.  L.  R.  151. 

200.  Liquidator — Powers  —  Property  of 
Company— Becoyery — Procedure  to  obtain 
Documents  by  Person  having  Lien.— Note 

of  procedure /oWow»rf.  Barr  db  Coy.  (in  Liquida- 
tion) V,  St^evenson  d:  Brownlie,  1902  (O.  H.),  10 
S.  L.  T.  456. 

201.  Liquidator— Powers— Property  of 
Company  —  Sale  of  Assets.  —  The  Court 
avihorised  the  liquidator  of  a  company  to  sell 
growing  timber  by  private  bargain.  British 
Canadian  Lumbering  and  Timber  Coy.  Ltd., 
1886,  14  R.  160;  24  S.  L.  R.  151. 

202.  Liquidator— Powers— Title  to  Sue 
—Companies  Act,  1862,  sees.  95,  ^.—Hdd 
that  the  official  liquidator  of  a  company  had 
no  title  to  sue  the  directors  of  the  company 
in  his  own  name;  and  that,  the  instance 
being  radically  bad,  the  case  was  not  one  for 
a  supplementary  summons.  Munro  v.  Hutchi' 
son  and  Others,  1896  (O.  H.),  3  S.  L.  T.  268. 

203.  Liquidator— Powers— Title  to  Sue 
—Eights  of  Shareholders— Fmstra  petis 
quod  moz  es  restiturus.— The  liquidator  of 
a  company  averred  that  dividends  had  been 
paid  out  of  capital.  All  the  creditors  of  the 
company  were  paid;  certain  of  the  share- 
holders had  failed  to  meet  calls.  Held  that 
the  liquidator,  as  representing  the  other 
shareholders,  had  no  title  to  sue  a  director 
of  the  company  to  replace,  for  the  benefit  of 
the  shareholders,  in  name  of  capital,  sums 
which  they  had  already  received  as  dividend. 
City  of  Glasgow  Bank  v.  Mackinnon,  1881,  9  R. 
535 ;  19  S.  L.  R.  278. 
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204.  Liquidator— RemovaL— The  Court 
will  not  remove  a  liquidator  merely  because 
a  majority  of  the  shareholders  desire  it. 
Grounds  must  be  shown  for  the  interference. 
Ker,  Petitioner,  1897  (O.  H.),  5  S.  L.  T.  126. 

205.  Liqiiidator— RemovaL — To  a  petition 
to  have  the  voluntary  liquidation  of  a  Scot- 
tish company  placed  under  supervision,  a 
number  of  shareholders  lodged  answers  crav- 
ing removal  of  the  liquidator  who  had  been 
previously  appointed,  on  these  grounds — (1) 
he  was  domiciled  and  resident  in  England; 
(2)  had  committed  himself  to  a  scheme  of 
reconstruction  which  the  objectors  considered 
unfair;  (3)  that  he  refused  to  investigate 
certain  matters  in  connection  with  the  affairs 
of  the  company.  The  Court  removed  him. 
Hannan^s  Development  and  Finance  Corpora- 
tion, Ltd,,  1899  (0.  H.),  6  S.  L.  T.  388. 

206.  Liqnidator— Bemoyal  — Volnntary 
winding  up. — On  a  petition  of  contributories 
in  the  voluntary  winding  up  of  a  company 
the  Court  removed  the  liquidator  who  had  an 
interest  adverse  to  the  company  in  a  matter 
which  formed  the  subject  of  litigation 
between  the  company  and  certain  other 
contributories.  Lysone  v.  Miraflores  Gold 
SyndicaU,  Ltd.,  1895,  22  R.  605  ;  32  S.  L.  R. 
469. 

207.  Liquidator— Resignation— Leave  to 
Resign— Companies  Act,  1862,  sec.  93.— An 

official  liquidator  who  had  been  appointed  by 
the  Court  to  wind  up  a  company  incorporated 
under  the  Companies  Acts,  1862  and  1867, 
applied  under  section  93  of  the  Act  of  1862 
for  leave  to  resign.  It  was  stated  that  there 
was  nothing  to  recover  from  the  bankrupt 
estate^  and  the  application  was  concurred  in 
by,  and  appearance  made  for,  all  the  original 
petitioning  creditors,  who  were  substantially 
the  whole  creditors  of  the  company.  The 
application  was  not  opposed.  Held  that  in 
the  circumstances  it  might  be  granted. 
Liquidator  of  the  Garbel  Hsenuitite  Coy,  Ltd., 
Petitioner,  1877,  14  S.  L.  R.  667. 

208.  Liquidator— Remuneration— Volun- 
tary winding  up — Summary  Application 
to  Court— Companies  Act,  1862,  sees.  93, 
133,  138.  —  A  company  was  in  voluntary 
liquidation.  A  contributory  acted  for  some 
time  as  liquidator.  He  resigned  office  and 
a  new  liquidator  was  appointed.  The  some- 
time liquidator  presented  a  note  in  terms  of 
sees.  93  and  138,  craving  the  Court  to  declare 
and  fix  his  remuneration  for  his  past  services 


to  the  company.  Held  that  the  note  was 
incompetent  in  respect  (1)  that  the  applicant 
was  neither  a  liquidator  nor  approaching  the 
Court  in  his  capacity  of  contributory,  but  as 
a  creditor;  (2)  that  the  procedure  was  not 
open  in  cases  of  voluntary  winding  up. 
Macpherson  v.  Broum,  1898,  25  R.  946  ;  35 
8.  L.  R.  732 ;  6  8.  L.  T.  55. 

209.  Liquidator— Remuneration— Joint- 
Liquidators. — ^Where  there  are  more  than 
one  liquidator  engaged  in  winding  up  a  com- 
pany it  is  for  the  Court  to  fix  the  remunera- 
tion due  for  the  whole  work,  and  to  apportion 
it  among  the  liquidators.  City  of  Glasgow 
Bank  Liquidators,  1880,  7  R.  1196;  17  S.  L.  R. 
483,  800. 

210.  Liquidator— Remuneration— Joint- 
Liquidators— Division  of  Remuneration.— 
A  thousand  guineas  was  fixed  as  the  re- 
muneration of  two  joint-liquidators.  On  the 
motion  of  one  of  the  liquidators,  the  Lord 
Ordinary  granted  a  remit  with  instructions 
to  inquire  and  report  what  proportion  of  the 
fee  should  be  allowed  to  each  liquidator, 
having  in  view  any  agreement  between  them 
and  the  character  and  amount  of  the  work 
done  by  each.  Scottish  Drug  Depot,  Ltd.,  1894 
(O.  H.),  2  S.  L.  T.  45. 

211.  Moeting—GteneralMeeting— Quorum. 

— A  "quorum''  at  a  meeting  must  be  com- 
posed of  members  qualified  to  take  part  in 
and  decide  upon  the  questions  brought  before 
it;  and  the  quorum  must  be  present  when 
the  business  is  discussed.  Henderson  v.  Louttit 
rfr  Coy.  Ltd.,  1894,  21  R.  674 ;  31  S.  L.  R.  555. 

212.  Meeting —Minute  of  Meeting— Oon- 
clusiye  Evidence. — A  minute  of  meeting  of 
a  company  for  its  voluntary  winding  up  is 
conclusive  evidence  of  the  facts  it  narrates. 
Oityiqf  Glasgow  Bank  Liquidators,  1880,  7  R. 
1196;  17  S.  L.  R.  483,  800. 

213.  Meeting— Notice— Counting  Days.- 

The  articles  of  association  of  a  company  which 
regulated  the  giving  of  notice  of  meetings 
provided  that,  in  reckoning  the  number  of 
days,  the  first  day  should  be  excluded,  the 
last  included.  Held  that  the  day  on  which 
the  proposed  meeting  was  to  be  held  should 
be  counted  one  day.  Aberdeen  Comb  Works, 
Ltd.,  1902,  10  S.  L.  T.  210. 

214.  Meeting— Votes— Special  Resolu- 
tion—Decision of  Chairman.— The  chair- 
man's declaration  that  a  resolution  has  been 
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carried  is  final  (sec.  51  of  the  Act  of  1862). 
But  where  a  chairman  declared  a  special 
resolution  (requiring  a  three-fourth  majority) 
had  been  carried,  and  signed  a  minute  bear- 
ing that  the  votes  were  as  two  to  one,  held 
that  the  resolution  could  not  receive  effect. 
Cowan  V.  Scottish  Publishing  Coy.,  1892,  19  R. 
437 ;  29  8.  L.  R  375. 

215.  Meeting— Votes— Legal  Bepresen- 
tative  of  Deceased  Shareholder— Bight  to 
Vote— Begister  of  Members.— In  terms  of 
certain  articles  of  association,  the  trustees  of 
a  deceased  member  of  a  company  were  held 
not  entitled  to  vote  as  shareholders  in  respect 
that  they  were  not  on  the  register  of  share- 
holders. Collins  V.  Donald,  1895  (O.  H.),  3 
S.  L.  T.  84. 

216.  Memorandiun  —  Alteration  —  Peti- 
tion  — Prayer  of  Petition— Intimation  — 
Advertisement. — ^Intimation  of  a  petition  by 
a  company  for  confirmation  of  a  resolution  to 
alter  the  memorandum  of  association,  so  as 
to  extend  the  scope  of  the  company's  opera- 
tionsy  must  be  by  advertisement.  Practi- 
tioners should  consider  and  insert  in  the 
prayer  of  all  petitions  the  form  of  intima- 
tion appropriate  to  the  particular  petition. 
Scottish  Employerf^  Liability  Assurance  Coy. 
Ltd,,  1896,  23  R.  1016 ;  33  S.  L.  R.  731 ;  4 
S.  L.  T.  79. 

217.  Memorandum— Alteration  in— Sanc- 
tion of  Oonrt* — Alteration  in  memorandum 
confirmed.  King  Line  Ltd.,  Petitioners,  1902, 
4  F.  504 ;  39  S.  L.  R.  337 ;  9  S.  L.  T.  407. 

218.  Memorandum— Alteration  — Com- 
panies (Memorandum  of  Association)  Act, 
1890,  sea  1  (1)  (a). — Authority  granted  a  com- 
pany to  alter  its  memorandum  so  as  to 
enable  the  directors  to  invest  surplus  floating 
capital  "  in  such  stocks,  funds,  securities,  or 
other  investments  as  the  company  or  directors 
may  think  proper,''  on  the  ground  that  this 
power  was  required  for  the  more  efiicient 
management  of  the  company.  CoaU  Ltd., 
Petitioners,  1900,  2  F.  829 ;  37  S.  L.  R.  555 ; 
7  S.  L.  T.  455. 

219.  Memorandum— Alteration— Exten- 
sion of  Business— Companies  (Memoran- 
dum of  Association)  Act,  1890  (53  &  54 
Vict.  c.  62),  sec.  1.— Petition  by  a  company 
for  confirmation  of  a  special  resolution  ex- 
tending the  scope  of  its  business  granted  on 
condition  of  the  company  making  an  appro- 
priate   alteration    in    its    name,    e,g.    from 


*' Accident  Insurance  Company"  to  "Acci- 
dent, Life,  and  Fidelity  Assurance  Company.'' 
Scottish  Accident  Insurance  Co.  Ltd.,  1896,  23 
R.  586;  33  S.  L.  R.  414;  3  S.  L.  T.  310. 
Scottish  Employers'  Liability  Assurance  Coy.  Ltd., 
1896, 23  R.  1016 ;  33  S.  L.  R.  731 ;  4  S.  L.  T.  79. 

220.  Memorandum  of  Association  — 
Alteration  of  Objects— Oompanies  (Memo- 
randum of  Association)  Act,  1890  (53  &  54 
Vict,  c  62). — A  company  registered  under 
the  Companies  Acts  authorised  to  extend 
the  objects  of  the  memorandum  and  articles 
of  association,  for  the  purpose  of  securing 
economy  of  management,  and  of  enabling  the 
company  to  carry  on  subordinate  branches  of 
business  usually  associated  with  the  original 
business  of  the  company,  and  which  were  not 
foreign  to  these  original  objects  or  of  a 
speculative  nature.  The  Northern  Accident 
Insurance  Coy.  Ltd.,  Petitioners,  1893,  30 
S.  L.  R.  834.  Cf.  Scottish  American  Invest- 
ment Coy.  Ltd.,  1891,  28  S,  L.  R.  421. 

221.  Memorandum  —  Alteration  —  Con- 
firmation of  Resolution— New  Object.— The 
memorandum  of  a  company  described  its 
objects  as  working  of  the  Glasgow  Tramways 
under  a  lease  from  the  corporation.  The 
Court  refused  to  confirm  a  resolution  to  alter 
the  memorandum  so  as  to  empower  the  com- 
pany to  promote  and  dispose  of  tramways. 
Glasgow  Tramway  and  Omnibus  Coy.  v.  Glasgow 
Magis.,  1891,  18  R.  675 ;  28  S.  L.  R.  467. 

222.  Memorandum  —  Alteration  —  New 
Purpose  inconsistent  with  original  Objects 
-Companies  Act»  1890. — A  company  was 
formed  for  the  primary  purpose  of  ranching 
in  the  United  States.  It  passed  resolutions 
to  alter  its  memorandum  so  as  to  enable  it  to 
conduct  banking  operations  of  a  somewhat 
speculative  character.  The  Court  refused  to 
confirm  the  resolutions.  Western  Rajiches, 
Ltd.  V.  Nelson's  Trs.,  1899, 1  F.  812 ;  36  S.  L.  R. 
576 ;  6  S.  L.  T.  396. 

223.  Memorandum  —  Alteration.  —  The 

Court  refused  approval  of  an  alteration  on 
the  memorandum  of  a  company  to  acquire 
new  business,  sell  its  own  business,  or  amal- 
gamate with  any  other  business  of  a  similar 
class ;  being  of  opinion  that  the  scope  of  the 
alteration  was  too  wide.  Young's  Paraffin 
Light  and  Mineral  Oil  Coy.,  1894,  21  R.  384 ; 
31  8.  L.  R.  303;  1  S.  L.  T.  450. 

224.  Memorandum— Alteration— Confir- 
mation-Gha^e   of  Name.  — A  company 
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axdlwTxsed  to  alter  its  memorandum  to  enable 
it  to  extend  the  area  in  which  it  did  busi- 
ness. No  condition  as  to  modifying  the 
style  of  the  company  was  attached.  Kirk- 
caldy Steam  Laundry  Coy.  Ltd.,  1904,  6  F.  778 ; 
41  S.  L.  R.  587 ;  12  S.  L.  T.  94. 

225.  Powers  —  Liabilities  —  Servant  — 
Fraud  — Secretary  — Fraudulent  Issue  of 
Share  Certiilcates. — Company  held  respon- 
sible to  a  person  who  had  advanced  money  on 
the  security  of  share  certificates  fraudulently 
issued  by  the  secretary.  Clavering,  Son  dc  Coy, 
V.  Goodwins,  Jardine  d:  Coy,,  1891,  18  R.  652; 
28  S.  L.  R  457. 

226.  Powers— Liabilities— Negligence  of 
Servant— Liability  of  Master— l£ana^er  of 
Incorporated  Company. — An  incorporated 
company  is  responsible  for  the  negligence  of 
its  officers  in  the  performance  of  their  duties. 
WrigU  v.  Dunlop  ct-  Coy.  Lid,,  1893,  20  R.  363 ; 
30  S.  L.  R.  417. 

227.  Powers— Ultra  vires— Gratuities  to 
OiSLcials— Issue  of  Shares  below  Market 

Quotation. — It  is  not  ultra  vires  for  a  com- 
pany to  give  gratuities  to  its  officials  in 
respect  of  services  rendered  or  to  be  rendered, 
and  the  company  may  allot  to  its  manager 
unissued  shares  at  a  premium  less  than  the 
market  value,  with  a  view  to  retaining  his 
services.  Cameron  v.  Glenmorangie  Distillery 
Coy,,  1896,  23  R.  1092 ;  33  S.  L.  R.  781 ;  4 
S.  L.  T.  93. 

228.  Powers- Company  holding  its  own 
Shares— Issue  at  Discount — Memorandum 
of  Association. — It  is  not  lawful  for  a  com- 
pany registered  under  the  Acts  (1)  to  issue 
shares  at  a  discount ;  Klenck  v,  E,  India  Coy. 
dec,  Ltd,,  1888,  16  R.  271 ;  26  S.  L.  R.  261 ; 
or  (2)  to  purchase  its  own  shares.  General 
Property  Investment  Coy,  v.  Maihesan^s  Trs., 
1888,  16  R.  282 ;  26  S.  L.  R.  185. 

229.  Powers— Power  of  Company  to  hold 
its  own  Shares  in  Trust.— ^fM  competent 
for  a  company  to  hold  its  own  shares  in  trust 
for  a  class  of  shareholders,  provided  always 
the  shares  were  fully  paid  up.  {Tret^or  v. 
jyTiiticorth,  distingnisked.)  GUI  v.  Arizona 
Copper  Coy,  Ltd.,  1900,  2  F.  843 ;  37  S.  L.  R. 
602  ;  7  S.  L.  T.  439. 

230.  Powers— Ultra  vires— Contract  by 
Company  outside  the  Scope  of  its  Act- 
Agreement  to  pay  Lump  Sum  towards 
Promotion  Expenses. — The  private  Act  of  a 
railway  company  authorised  the  capital  to  be 


raised  to  be  spent  in  building  the  line  and  in 
the  payment  of  "all  costs,  charges^  and 
expenses  of,  and  incident  to,  the  preparing 
for  obtaining  and  passing  of  this  Act,  or 
otherwise  in  relation  thereto."  Held  that  an 
agreement  by  the  company  to  pay  a  lump 
sum  to  an  expert  in  return  for  his  services 
rendered  in  the  promotion  of  the  Act,  and  in 
the  event  of  the  Act  passing,  was  ultra  vires. 
Mason's  Trs,  v.  PooU  d:  Robinson,  1903,  5  F. 
789;  40  S.  L.  R.  614 ;  11  S.  L.  T.  62. 

231.  Powers— Ultra  vires  —  Statutory 
Limits  of  Power  — Fund  dedicated  by 
Statute. — An  Act  incorporating  a  tramways 
company  authorised  it  to  pay  the  expenses  of 
obtaining  the  Act.  The  company  through  its 
officials,  entered  into  a  contract  with  a  con- 
tractor to  build  the  line  and  pay  the  expenses 
of  the  Act  for  a  lump  sum.  At  the  same 
time  the  company's  officials  agreed  with  the 
contractor  to  relieve  him  of  the  expenses  of 
the  Act  for  £17,000.  The  Court,  holding  that 
these  two  contracts  were  part  of  the  same 
transaction  ;  and  that,  in  so  far  as  the  £17,000 
exceeded  the  amount  of  the  expenses  the 
contract  was  illegaL  Mann  v.  Edinburgh 
N,  Tramways  Coy.,  1892  (H.  L.),  20  K.  7 ;  30 
S.  L.  K.  140. 

232.  Powers— Ultra  vires— Memorandum 
of  Association. —  A  company  in  order  to 
prevent  a  forced  sale  of  security  subjects 
agreed  to  pay  interest  upon  a  prior  bond- 
holder's bond,  and  to  pay  over  to  him  the 
surplus  rents  after  meeting  the  interest  and 
premiums  of  insurance.  The  company  went 
into  liquidation  and  the  bondholder  claimed 
the  value  of  the  obligation  under  the 
agreement.  Held  (in  accordance  with  ShielVs 
Trs.  V.  Scottish  Property  Investment  Building 
Society  (in  Liquidation),  1884,  12  R.  (H.  L.)  14  ; 
22  S.  L.  R.  139),  that  the  agreement  was  uUra 
vires  of  the  company  and  of  no  effect,  because 
not  authorised  by  any  provision  in  the  memo- 
randum of  association.  Life  Association  of 
Scotland  v.  Caledonian  Heritable  Security  Coy. 
Ltd.  {in  Liquidation),  1886,  13  R  750 ;  23 
S.  L.  R.  529. 

233.  Promoter— Liability  of  Company  for 
acts  of. — In  order  to  render  a  company  on 
its  incorporation  liable  in  respect  of  acts  done 
or  representations  made  by  its  promoters,  it 
must  be  shown  that  the  company  is  in  some 
way  identified  with  the  acts  of  the  promoters. 
Sleigh  and  Another  v.  Glasg<yw  and  Transvaal 
Options,  Ltd.,  1904  ;  6  F.  420 ;  41  S.  L.  R.  218 ; 
11  S.  L.  T.  593. 
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234.  Promoter  —  Promotion  Money  — 
Fidaciary  Gajiacity.— £7(X)0  was  one-half  the 
profit  of  the  sale  of  an  American  mine  to  a 
Scottish  company  ;  and  the  vendor  had  agreed 
bef(Nre  the  company  was  formed  to  pay  this 
sum  to  the  firm  of  A.  B.  &  Coy.  if  they 
negotiated  the  sale.  A  partner  of  A.  B.  <&  Coy. 
took  an  active  part  in  the  promotion  of  the 
company  and  became  a  director  of  it.  He 
never  disclosed  to  the  shareholders  the  acrree- 
ment  between  his  firm  and  the  vendor.  Held 
that  the  company  was  entitled  to  repetition 
of  the  £7000  from  A.  B.  &  Coy.  Scottish  Pacific 
Coast  Mining  Coy.  v.  Falkner,  Bell  ct-  Coy.,  1888, 
15  R.  290 ;  25  S.  L.  R.  226. 

285.  Promoter-— Account  between  Com- 
pany and  Promoter— Report  by  Taxing 
Master  of  House  of  Commons.— The  taxing 
master  of  the  House  of  Commons  taxed  an 
account  between  a  company  and  its  promoters. 
He  did  not  state  in  detail  tho  method  he  had 
adopted  in  dealing  with  disputed  items,  but 
the  Court  refused  to  remit  the  account  back 
to  him,  as  it  did  not  appear  that  he  had 
mistaken  his  duty  or  come  to  a  wrong  con- 
clusion on  a  question  of  principle.  Edinburgh 
N.  Tramways  Coy.  v.  Mann,  1896,  23  R.  1056  ; 
33  S.  L.  R  752 ;  4  S.  L.  T.  90. 

236.  Promoter— Commission  on  Loan.— 
A  company  promoter  who  has  obtained  on 
his  individual  credit  the  sum  required  for 
the  parliamentary  deposit  in  connection  with 
the  Companies  Act  is  not  entitled  to  charge 
the  company  commission.  Edinburgh  N. 
Tramicays  Coy,  v.  A/awn,  1896,  23  R.  1056 ;  33 
S.  L.  R.  752  ;  4  S.  L.  T.  90. 

237.  Promoter— Remuneration  of  Law- 
A^ent  and   Engineer  of  Company.— The 

Edinburgh  Northern  Tramways  Act,  1884, 
makes  the  company  liable  in  the  expenses 
incurred  in  obtaining  the  Act.  Held  that  the 
law-agent  and  engineer  of  the  company 
were  not  precluded  from  recovering  remunera- 
tion of  their  professional  services  because  they 
were  at  the  same  time  promoters  of  the  com- 
pany. Edinburgh  N.  Tramivays  Cot/,  v.  Ma?in, 
1896,  23  R  1056  ;  33  S.  L.  R.  752 ;  4  S.  L.  T. 
90. 

238.  Promoter— Fraudulent  Promotion 
of  Company— Actings  of  Bank  in  con- 
nection therewith. — Loose  averments  that 
a  bank  aided  in  the  flotation  as  a  limited 
liability  company  of  a  company  which  was 
their  debtor,  in  order  that  the  public  sub- 
scriptions might  pay  their  debt — otherwise  a 


bad  one — held  irrelevant  to  support  a  claim 
for  damages  against  the  bank  at  the  instance 
of  a  party  who  had  contracted  with  the  new 
company.  Macfarlane,  Strang  d:  Coy,  v.  Bank 
of  Scotland,  1903, 40  S.  L.  R.  746  ;  11  S.  L.  T. 
199. 

239.  Prospectus  —  Damages  —  Fraud  of 
Directors. — Averments  which  amounted  to 
this — that  the  directors  of  the  company  had 
failed  to  disclose  unimportant  facts  in  its 
prospectus,  that  their  prophecies  had  not 
been  verified,  and  that  the  pursuer  did  not 
approve  of  their  system  of  bookkeeping  — 
held  irrelevant  to  support  an  action  for 
damages  against  the  directors.  Honeyman  v. 
Dickson,  1896  (O.  H.),  34  S.  L.  R.  230;  4 
S.  L.  T.  150. 

240.  Prospectus— Untrue  Statements- 
Reports  of  Experts— Directors— Directors' 
Liability  Act,  1890,  sec.  Z.—Held,  after  a 
proof,  that  erroneous  statements  appearing 
in  a  prospectus  had  been  made  by  those 
responsible  for  it  in  good  faith  and  with 
reasonable  grounds  for  believing  them  to  be 
true  ;  that  statements  made  on  the  reports 
of  experts  were  fair  representations  of  the 
reports ;  and  that  the  promoters  had  good 
reason  to  believe  the  experts  to  be  qualified 
and  trustworthy.  Gray  v.  Central  Finance  Cor- 
poration, Ltd.,  1903  (O.  H.),  11  S.  L.  T.  309. 

241.  Prospectus  —  Memorandum  as  to 
Proposed  Company— Private  Circulation— 
Companies   Act»  1900,  sec.  30,— Held  that 

j  a  memorandum  of  information  relating  to 
{  a  proposed  company  which  was  circulated 
privately  among  the  friends  of  promoters  was 
not  a  prospectus  within  the  meaning  of  sec. 
30  of  the  Act  of  1900,  it  neither  containing 
any  invitation  to  take  shares,  nor  being 
issued  to  the  public.  Sleigh  and  Another  v. 
Glasgow  and  Transvaal  Options,  Ltd.,  1904,  6 
F.  420  ;  41  S.  L.  R.  218  ;  11  S.  L.  T.  593. 

242.  Reconstruction— Creditors  —  Majo- 
rity —  Creditors  who  were  also  Share- 
holders.—  Eight  out  of  eleven  creditors  of 
a  company  in  liquidation,  representing  more 
than  three-fourths  in  value  of  the  creditors, 
voted  for  a  scheme  of  reconstruction.  Two 
creditors  objected  to  the  scheme,  and  asked 
the  Court  to  refuse  to  sanction  it  on  the 
ground  that  six  of  the  creditors  who  sup- 
ported the  scheme  were  shareholders,  and 
that  they  voted  not  for  the  advantage  of 
the  creditors  but  for  their  own  protection 
as  shareholders.     Held  that  the  scheme  of 
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reconstruction  should  be  sanctioned.  Observa- 
tions on  the  duty  of  the  Court  to  see  that 
a  majority  of  creditors  in  favour  of  a  scheme 
of  reconstruction  are  acting  in  good  faith. 
Columbia  S.S.  Coy.  Ltd.,  1895  (O.  H.),  2 
S.  L.  T.  636. 

243.  Register  —  Register  of  Joint-Stock 
Gompaniea— Name  of  Company  struck  off 
—Restoration—  "Just"— Acts  1880,  sec. 
7  (5),  and  1900,  sec.  26  (2).  —  Name  of 
company  restored  to  register  on  petition  of 
contributories,  the  Court  being  satisfied,  on 
a  report,  that  this  would  be  just.  Healy, 
Petitioner,  1903,  5  F.  644 ;  40  S.  L.  R.  454 ; 
10  S.  L.  T.  681. 

244.  Register  —  Bad  Registration  — 
Rectification  —  Directors  —  Transfers  — 
Transfer  of  Shares  to  Company— Replac- 
ing Shareholders'  Names  on  Register- 
Shareholders  in  a  company  sold  their  shares 
to  the  company,  and  the  company  was  duly 
registered  as  owners  of  the  shares.  Some 
years  later,  the  directors  having  been  advised 
that  this  was  illegal,  replaced  the  names  of 
the  shareholders  on  the  register.  Held  that 
they  were  not  entitled  to  do  so.  Gardiners 
V.  Victoria  Estates  Coy.  Ltd.,  1885,  12  R.  1356 : 
22  S.  L.  R.  888. 

245.  Register— Rectification  by  Directors 
—Transfer  of  Shares  to  Minor.— An  Eng- 
lish company  having  registered  shares  trans- 
ferred from  A.  to  B.  in  B.'s  name,  discovered 
after  three  years  that  B.  was,  at  the  date  of 
action  and  at  the  date  of  their  enlighten- 
ment, a  minor.  A.  and  B.  were  both  Scots- 
men. The  directors  of  the  company,  on 
learning  that  B.  was  a  minor,  passed  a 
resolution  and  rectified  the  register  by  re- 
moving B.'s  name  and  restoring  A.'s.  A. 
refused  to  pay  calls.  The  company  sued  him 
in  Scotland.  Held  that,  although  the 
rectification  of  the  register  by  the  directors 
at  their  own  hand  was  a  step  of  doubtful 
validity,  yet  a  petition  in  terms  of  sec.  35  of 
the  Companies  Act,  1864,  was  not  a  necessary 
preliminary  to  the  company's  suing  A.  The 
Court  could  decide  in  this  action  whether 
or  no  A.'s  name  should  be  restored  to  the 
register.  Anglo-American  Land,  Mortgage,  and 
Agency  Coy.  Ltd,  v.  Scottish  Investment  Trud 
Coy.  Ltd.,  1896  (O.  H.),  4  S.  L.  T.  37. 

246.  Register— Bad  Registration— Recti- 
fication —  Liquidation  —  Application  to 
have  Name  Restored  — Name  Wrongftdly 
Removed.  —  A  vendor  to  a  company  who 


had  agreed  to  take  shares  in  payment  of  the 
price  due,  was  tendered  shares  only  partly 
paid  up  and  declined  to  have  them.  His 
name  was  surreptitiously  put  upon  the 
register  as  holder  of  these  shares.  On  learn- 
ing this,  he  arranged  with  the  secretary 
to  execute  a  transfer  in  favour  of  a  man  of 
straw,  and  so  his  name  was  removed  from 
the  register.  Three  years  later  the  company 
went  into  liquidation.  Held  that  the  liquidator 
was  not  entitled  to  have  the  vendor's  name 
restored  to  the  register,  as  he  had  not 
initially  agreed  to  take  shares,  and  his 
execution  of  the  transfer  was  merely  formal, 
in  order  to  clear  the  register.  Florida 
Mortgage  and  Investment  Coy.  v.  Bayley,  1890, 
17  R.  525 ;  27  S.  L.  R.  419. 

247.  Register— Rectification— Petition- 
Competency  —  Competition  of  Title  — 
Companies  Act,  1862,  sec.  35.  —  Held  that 
a  petition  presented  under  sec.  35  of  the 
Act  of  1862  for  rectification  of  the  register 
of  a  company  was  not  an  appropriate  process 
for  ascertainment  of  the  rights  of  parties 
making  conflicting  claims  upon 'the  title  to 
the  shares.  Colquhoun^s  Trtistee  v.  British  Linen 
Coy.,  1900,  2  F.  945;  37  S.  L.  R.  732;  8 
S.  L.  T.  45. 

248.  Register— Rectification— Petition- 
Competency— Misrepresentation.— Petition 
for  rectification  of  register  of  a  company  by 
deletion  of  petitioner's  name,  and  for  repay- 
ment of  the  price  which  he  had  been  induced 
by  misrepresentations  of  the  company's 
manager  to  pay  to  the  company  for  his 
shares,  Jield  competent.  Govxins  v.  Dundee 
S.  N.  Coy.  Ltd.,  1904,  6  F.  613;  41  S.  L.  R. 
445;  11  S.  L.  T.  819;  Blakiston  v.  Londmi  and 
Scottish  Banking  and  Discount  Corpn.,  1894,  21 
R.  417 ;  31  S.  L.  R.  342 ;  1  S.  L.  T.  462. 

249.  Register— Rectification— Petition- 
Competency  —  Rescission  of  Contract  to 
take  Shares  —  Companies  Act,  1862,  sec. 
35. — A  petition  for  rectification  of  the  share 
register  (in  terms  of  sec.  35  of  the  Act  of 
1862)  is  not  a  competent  form  of  action  for 
the  reduction  of  a  contract  to  take  shares. 
Sleigh  and  Anotlier  v.  Glasgow  and  Transvaal 
Options,  Ltd.,  1904,  6  F.  420;  41  S.  L.  R.  218; 
11  S.  L.  T.  593. 

250.  Register  —  Rectification  —  Petition 
—  Competency  —  Promotion   Shares.  —  A 

petition  for  the  rectification  of  a  company's 
register  is  not  an  appropriate  process  in 
which  to  try  whether  shares  had  been  given 
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for  promotion  work  or  for  value;  and  pro- 
cess sisted  to  enable  the  petitioner  to  bring 
an  ordinary  action.  Blaikk  v.  Goats,  1893, 
21  R.  160;  31  S.  L.  R.  115 ;  1  S.  L.  T.  320. 

251.  Register  —  Rectiflcatioii  —  Petition 
nnder  sec.  165  of  the  Act  of  1862— -Proof 
— Notice.  —  Inquiries  under  section  165  of 
the  Act  of  1862  are  summary  in  their  nature, 
and  the  Court  adheres  less  rigidly  to  ordinary 
rules  of  procedure.  So.  a  party  to  such  pro- 
ceedings alio  iced  to  leaa  evidence  of  which  he 
had  given  no  notice,  the  other  party  being 
given  an  opportunity  of  getting  up  evidence 
by  way  of  answer.  City  of  Glasgow  Bank  v. 
Mackiyinon,  1881,  9  R.  535  ;  19  S.  L.  R.  278. 

252.  Register—- Rectification  of— Galls- 
Decree  for. — A  decree  for  calls  in  a  liquida- 
tion does  not  bar  a  petition  for  rectification 
of  the  register.  Jackson  v.  Star  Fire  and 
Burglary  Insurance  Goy.,  1902  (O.  H.),  10 
S.  L.  T.  279. 

253.  Register— Rectification  — Removal 
of  Name  of  Contributory  —  Final  Decree 
settling  List  of. — ^A  final  decree  settling  a 
list  of  contributories  in  a  liquidation  does 
not  exclude  a  petition  under  sec.  35  of 
the  Act  of  1862  by  a  contributory  included 

n  the  list,  to  have  his  name  removed  from 
the  register.  Stocker  v.  Gotidonholm  Paper 
Mills  Goy,  Ltd.  {in  Liquidation\  1891,  19  R. 
17 ;  29  S.  L.  R.  29. 

254.  Register— Rectification— Companies 
Act»  1862,  sec.  138. — Authority  to  rectify 
register  of  a  company  by  deletion  of  name 
of  shareholder  granted.  Simpson  v.  Boson  Oil 
Coy.  Ltd.,  1889,  16  R.  .391 ;  26  S.  L.  R.  300. 

255.  Register— Rectification- Removal 
of  Name— Trustee— Intimated  Resignation 
—Trusts  Act,  1867,  sec.  10.— A  trustee  who 
has  resigned  office  in  terms  of  the  above  Act 
is  entitled,  on  intimation  of  his  resignation 
to  a  company  in  which  as  trustee  he  holds 
shares,  to  have  his  name  removed  from  the 
register  of  shareholders.  Dalgleisk  v.  Land 
Feuing  Coy.  Ltd.,  1885,  13  R.  223 ;  23  S.  L.  R. 
138. 

256.  Register  — Rectification  — Removal 
of  Name— Trustee— Stoppage  of  BanlriTig 
Company  —  Intimation  of  Sole  Trustee's 
Resignation  after  Stoppage— Companies 
Act^  1862,  sec.  35. — A  bank,  registered  under 
the  Companies  Act,  1862,  being  hopelessly 
insolvent,  resolved  on  voluntary  liquidation 


on  22nd  October.  The  last  survivor  of  original 
trustees,  registered  as  holder  of  stock  in  the 
bank,  resigned  on  21st  October,  and  the 
minute  of  resignation  was  signed  by  him  and 
ajBsumed  co-trustees  not  registered  as  holders 
in  the  bank's  books.  On  the  same  day  he 
intimated  his  resignation  to  the  bank,  and 
asked  that  his  name  be  removed  from  the 
register.  This  was  not  done,  and  he  pre- 
sented a  petition  under  sec.  35  for  rectifica- 
tion of  the  register.  Petition  refused— hut 
prayer  allowed  to  be  amended  to  make  it 
applicable  to  the  list  of  contributories.  Shaw 
V.  City  of  Glasgow  Bank  and  Liqrs.,  1878,  6  R. 
332 ;  16  S.  L.  R.  134. 

257.  Secretary  —  Salary  —  Preference  — 
Date  of  Dismissal. — In  the  liquidation  of  a 
company,  secretary  allowed  an  ordinary  rank- 
ing for  his  salary  down  to  the  date  of  the 
winding  up  order.  Rutherford  Tobacco,  dbc.  Coy. 
Ltd.  (in  Liquidation)  v.  Laing,  1902  (O.  H.), 
10  S.  L.  T.  461. 

258.  Shares— Contract  to  take— Purchase 
—"Fully  paid  up  "—Companies  Act,  1867, 
sec.  25. — M.  was  under  obligation  to  take 
over  from  G.,  at  a  stated  price,  on  being 
asked  to  do  so,  certain  shares  which  the  latter 
held  in  a  company.  The  consideration  which 
G.  had  given  for  these  shares  was  other  than 
cash,  but  he  had  failed  to  tile  a  contract  with 
the  registrar  in  terms  of  sec.  25  of  the  Act  of 
1867.  G.  raised  an  action  against  M.  for  im- 
plement of  the  obligation,  tendering  the  shares 
as  fully  paid  up.  Held  that  the  shares  were 
not  fuUy  paid  up,  that  their  holder  was  liable 
to  calls  by  a  liquidator,  and  that  M.  in  terms 
of  his  agreement  was  entitled  to  shares  upon 
which  no  subsequent  liability  could  arise. 
Gunn  V.  Muirhead,  1899, 1  F.  1079  ;  36  S.  L.  R. 
798 :  7  S.  L.  T.  96. 

259.  Shares— Contract  to  take— Constitu- 
tion—Allotment— Intimation.— In  January 
A.  B.  applied  for  shares  in  a  company ;  they 
were  allotted  to  him  the  same  month,  but  he 
received  no  formal  letter  of  allotment.  In 
February  he  received  a  circular  requesting 
his  attendance  at  the  first  general  meeting  of 
the  company,  and  in  March  the  secretary 
informed  him  that  his  shares  had  been  allotted. 
Held  that  there  was  a  completed  contract  to 
take  shares.  Chapman  v.  Sulphite  Pulp  Coy. 
Ltd.,  1892,  19  R.  837 ;  29  S.  L.  R.  755. 

260.  Shares— Contract  to  take— Constitu- 
tion —  Director  —  Report  to  Company  — 
Adoption  of  Report. — A  contract  to  take 
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who  presented  a  petition  to  have  the  com- 
pany wound  up  by  the  Court.  The  share- 
holders resolved  that  the  company  should  be 
wound  up  voluntarily.  Within  four  months 
of  the  poinding  other  creditors  lodged  in  the 
process  of  poinding  minutes  of  compearance 
and  produced  their  grounds  of  debt  claiming 
to  be  ranked  pari  passu  on  the  price  of  the 
poinded  goods  when  sold.  The  liquidation 
was  ultimately  placed  under  the  supervision 
of  the  Court.  The  poinding  creditor  com- 
pounded his  claim  with  the  liquidator  for 
a  certain  sum,  and  the  compromise  was 
sanctioned  by  the  Court  without  the  know- 
ledge that  other  creditors  were  interested. 
The  creditors  who  had  compeared  in  the 
poinding  and  sale  lodged  a  note  in  the 
liquidation  claiming  a  pari  passu  ranking 
along  with  the  poinding  creditor  for  the  sum 
for  which  he  had  settled  his  claim.  Held 
that  they  were  entitled  to  such  ranking. 
Clark,  (tc.  v.  Hinde,  Miltie  d:  Coy.,  1884,  12 
R.  347 ;  22  S.  L.  R.  237. 

168.  Liquidation  —  Proceodings  against 
Company  —  Diligence  —  Enforcement  of 
Landlord's  Hypothec. — ^Application  by  land- 
lord of  company  which  was  in  liquidation  for 
leave  to  proceed  with  an  action  of  sequestra- 
tion of  the  effects  of  the  company  to  enforce 
his  hypothec,  granted.  Holmes  OH  Co.,  1901 
(0.  H.),  8  S.  L.  T.  360. 

169.  Proceedings  against  Company  — 
Mnltiplepoinding.— A  bank,  a  company  in 
liquidation,  and  an  arresting  creditor,  all 
claimed  a  sum  due  by  a  guarantor  of  the 
company.  He  raised  an  action  of  mnltiple- 
poinding calling  these  three  parties.  Held 
that  the  action  was  incompetent  without  leave 
of  the  Court.  Grieve  v.  International  ExhUyUion 
Association,  1890  (O.  H.),  29  S.  L.  R.  20. 

170.  Liquidation  —  Proceedings  against 
Company  —  Petition  for  rectification  of 
Register— Companies  Act,  1862,  sec.  35— 
Action  of  Reduction. — A  shareholder  raised 
an  action  against  a  company  for  reduction  of 
the  contract  by  which  he  became  a  share- 
holder. Before  calling,  the  company  went 
into  liquidation.  The  pursuer  thereupon 
made  application,  in  terms  of  sec.  87  of  the 
Act  of  1862,  for  leave  to  proceed  with  the 
action.  Leave  granted.  Aikman  v.  James 
Young  d-  Sons  (in  Liquidation),  1900  (O.  H.),  7 
S.  L.  T.  301. 

171.  Liquidation  —  Proceedings  against 
Company  —  Voluntary    winding    up  — 


Powers  of  Court  to  stay  Proceedings  by 
Creditors  against  Company  —  Companies 
Act,  1862,  sec.  138.— He^^;  that  sec.  138  of 
the  Companies  Act,  1862,  does  not  confer  on 
the  Court  power  to  stay  proceedings  in  volun- 
tary windings  up.  Sdeuard  v.  Crardner,  1876, 
3  R  577  ;  13  S.  L.  R.  363. 

172.  Liquidation  —  Proceedings  against 
Company— English  Liquidation— Orders  of 
•Bngiigh  Court— Enforcement— Arrestment 
— RecalL — ^A  Scottish  creditor  of  a  Queens- 
land company  used  arrestments  in  Scotland 
of  funds  due  by  Scottish  debtors  to  the 
company,  and  raised  an  action  to  enforce 
his  rights.  Subsequently  a  winding-up  order 
was  obtained  in  London  and  a  liquidator 
appointed.  He  obtained  an  order  of  the 
Court  restraining  the  Scottish  creditor  from 
proceeding  with  his  action,  but  without  pre- 
judice to  his  security.  On  an  application  by 
the  liquidator  the  Court  granted  an  order 
restraining  the  creditor  from  proceeding  with 
his  action,  and  granted  a  petition  for  the 
recall  of  the  arrestments.  Queensland  Mer- 
ca?Uile  Agency  Coy.  v.  Australasian  Investment 
Coy.,  1888,  15  R.  935;  25  S.  L.  R.  665. 

173.  Liquidation  —  Proceedings  against 
Company  —  Action  —  Application  to  Re- 
strain.— Application  by  the  provisional  liqui- 
dator for  a  company  before  an  order  of  winding 
up  had  been  pronounced,  to  have  an  action  by 
a  creditor  restrained  under  sec.  85,  refused — 
no  sufficient  cause  being  shown,  and  no  caution 
for  damages  offered.  Beyihar  Coal  Coy.  v.  Sitae, 
1878,6  R.  316;  16  S.  L.  R.  210. 

174.  Liquidation  —  Proceedings  against 
Company— Stay  of  Proceedings— Foreign 
Proceedings— Companies  Act,  1862,  sec.  87. 
— The  Court  declined  to  make  an  order  restrain- 
ing proceedings  against  a  company  in  liquida- 
tion under  supervision  raised  in  a  foreign  Court 
by  a  foreign  firm,  although  one  of  the  parties 
of  the  firm  was  (assumed  to  be)  subject  to 
their  jurisdiction.  California  Redtcood  Coy.  {in 
Liquidation)  v.  miUer,  1886,  13  R.  810;  23 
S.  L.  R.  553.  But  where  the  partners  of  the 
foreign  firm  were  all  shareholders  of  the  com- 
pany in  liquidation,  and  were  pursuers  in  the 
Court  of  Session  of  an  action  against  the 
company,  the  Court  made  an  order  to  restrain 
proceedings  in  terms  of  sec.  87  of  the  Act  of 
1862.  Pacific  Coast  Mining  Coy.  Ltd.  v.  Walker, 
1886,  13  R.  816;  23  S.  L.  R.  556.' 

175.  Liquidation  —  Proceedings  against 
Company  in— Leave  of  Court— Process — 
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Sist. — An  action  was  brought  against  a  com- 
pany in  liquidation  in  England  without  the 
leave  of  the  English  Court.  The  L.  O.  sisted 
process  to  allow  the  pursuer  to  endeavour  to 
obtain  the  consent  of  the  English  Court  to 
proceed.  Stevenson  d;  Coy.  v.  Radford  db  Bright, 
1902  (O.  H.),  10  S.  L.  T.  82. 

176.  Liqnidation  —  Proceedings  against 
Oompany—Volnntary— Action— Liqnidator 
not  a  Party— Expenses  of  Action— Pre- 
ferential Banking.  —  In  the  course  of  an 
action  against  a  company,  the  company  went 
into  voluntary  liquidation.  The  action  was 
intimated  to  the  liquidator,  but  he  did  not 
sist  himself.  The  action  having  been  decided 
in  favour  of  the  pursuer,  he  craved  that  the 
expenses  of  the  action  should  be  preferentially 
paid  out  of  the  first  funds  in  the  liquidator's 
hands,  or  that  the  directors  should  be  found 
liable  in  the  expenses  of  the  action.  Held 
that  the  Court  had  no  power  in  the  absence 
of  the  liquidator,  and  even  if  he  were  a  party 
to  the  action,  to  decide  as  to  a  preferential 
ranking  in  the  liquidation.  Duke  of  Bwcleuck 
V.  The  Gilmerton  Coal  Coy.,  1894  (0.  H.),  2 
S.  L.  T.  2&. 

177.  Liquidation  —  Proceedings  against 
Oompany—Olaims— Leave  to  constitute— 
Time,  "on  or  before  "—Prorogation.— The 
L.  0.  appointed  applications  for  leave  to  con- 
stitute claims  against  a  company  in  liquidation 
to  be  lodged  on  or  before  30th  September. 
That  day  was  a  Sunday.  Held  that  a  claim 
lodged  on  Monday,  Ist  October,  was  in  time ; 
at  all  events  the  Court  had  power  to  proro- 
gate the  time.  Silvela  v.  Ker,  1900  (0.  H.), 
8  S.  L.  T.  194. 

178.  Liquidation— Proceedings  by  Com- 
pany—Authority  to  pursue  Action  raised 
by  third  Party  for  Benefit  of  Company.- 

A  shareholder  in  a  company  was  sequestrated. 
The  chief  claim  against  his  estate  was  for 
calls  made  by  the  company.  The  trustee  in 
the  sequestration,  at  the  request  of  and  on  a 
guarantee  by  the  company,  raised  an  action 
against  third  parties,  to  whom  the  bankrupt 
had  alienated  estate,  for  the  reduction  of 
these  alienations.  The  defenders  were  as- 
soilzied by  the  L.  0.  Then  the  company 
went  into  liquidation.  On  a  petition  by 
the  liquidator  the  Court  authorised  him  to 
prosecute  a  reclaiming  note  in  the  action. 
MiUar,  Petitioner,  1890,  18  R.  179;  28 
S.  L.  R.  158. 

179.  Liquidation— Proceedings  by  Gom- 
jMuiy— Action  against  Shareholder  in  iSng- 


lish  Court  for  Calls  previous  to  Liquidation 
—Liquidation  in  Scotland— Application  for 
leave  to  Proceed — Companies 'Act,  1867, 
sec.  87. — A  Scotch  company  sued  a  share- 
holder for  calls  in  the  English  Courts.  The 
shareholder  entered  appearance,  lodged  the 
sum  claimed  in  Court,  and  pleaded  that  his 
agreement  to  take  shares  in  the  company  was 
induced  and  obtained  by  fraud  and  misrepre- 
sentation of  the  company,  and  that  he  was 
entitled  to  have  the  agreement  rescinded 
and  the  sum  paid  into  Court  repaid  to  him. 
Thereafter  a  winding-up  order  was  pronounced 
in  the  Court  of  Session.  The  shareholder  pre- 
sented a  note  in  the  liquidation  and  craved 
leave  to  proceed  with  and  prosecute  to 
judgment  his  defence  and  counterclaim  in 
the  English  Courts.  The  liquidator  argued 
that  all  questions  relative  to  the  liability 
of  shareholders  could  be  most  conveniently 
settled  in  the  Court  of  the  liquidation. 
Held  that  the  shareholder  was  entitled  to 
proceed  with  the  action  in  the  English 
Courts.  The  London  and  Scottish  Banking  and 
Discount  Corpn.  Ltd.,  1895  (O.  H.),  3  S.  L.  T.  21. 

180.  Liquidation  —  Procedure  —  Note- 
Order  in— Reclaiming  Note— Competency. 

— In  a  note  in  a  liquidation  the  L.  O.  ordained 
the  liquidator,  within  a  week,  to  hand  over  a 
sum  of  money  out  of  the  funds  of  the  com- 
pany. HM  that  a  reclaiming  note  submitting 
this  interlocutor  to  review  was  competent. 
Star  Fire  and  Burglary  Insurance  Coy.  Ltd.  v. 
OgUvie  dc  Coy.,  1904,  6  F.  385 ;  41  S.  L.  R 
.311;  11  S.  L.  T.  675. 

181.  Liquidation— Reduction  —  Petition 
for  Reduction  of  Resolution  to  wind  up— 
Competency. — A  creditor  of  a  company  pre- 
sented a  petition  to  the  Court  for  reduction 
of  a  resolution  to  wind  up  the  company,  on 
the  ground  that  the  winding  up  would  in- 
juriously affect  his  rights.  Petition  dismissed 
as  incompetent.  Lawson  Seed  and  Nursery 
Coy.  Ltd.  V.  Lawson  <k  Son,  Ltd.,  1886,  14  R. 
154  ;  24  S.  L.  R  144. 

182.  Liquidator— Absence  abroad— De- 
cree against  Oontributories  —  Companies 
Act^  1862,  sees.  121,  12S.—Held  that  the 
liquidator  of  a  Scotch  company,  who  has  gone 
to  reside  in  England,  is  entitled  to  obtain 
decree  against  contributories  under  sees.  121 
and  138  of  the  Act  of  1862.  Robertson  v. 
NoHhem  Counties  Fire  Office,  1875,  3  R.  17  ;  13 
S.  L.  R  4. 

183.  Liquidator  — Appointment— Super- 
vision Order  —  Confirmation  of  Appoint- 
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If  the  board  resolve  not  to  purohaae,  the 
money  will  be  returned/'  Held  that  the 
allottees  did  not  become  shareholders  until 
the  suspensive  condition  in  the  letter  of 
allotment  had  been  purified  by  the  determina- 
tion of  the  directors  to  purchase  the  mines. 
Consolidated  Copper  Coy.  of  Canada  v.  Peddie^ 
1877,  5  R.  393 ;  15  S.  L.  R.  81. 

276.  Shares-— Contract  to  take— Suspen- 
siye  Oondition— AUotment— Applicatioii. 
—An  application  for  shares  in  a  company  was 
made  on  condition  that  *'all  capital  is  sub- 
scribed for."  The  prospectus  had  indicated 
that  in  the  first  instance  it  was  proposed  to 
issue  only  a  portion  of  the  capital,  and  this 
was  taken  up.  Held  that  the  condition  was 
purified,  and  an  allotment  following  on  the 
said  letter  of  application  valid.  Sweduh  Match 
Coy.  Lid,  V.  Seivwright,  1889,  16  R.  989;  26 
S.  L.  R.  689. 

277.  Shares— Contract  to  take— Snspen- 
siye  Condition  —  Issue  of  Unsabscribed 
Capital  —  Undertaking    by    Directors.  — 

Terms  of  an  undertaking  by  which  directors 
of  a  limited  company  (in  issuing  the  remain- 
ing unsubscribed-for  portion  of  their  capital 
stock  to  the  public)  agreed  to  double  their 
own  holdings  of  stock,  which  held  to  be  con- 
ditional on  the  total  amount  of  remaining 
stock  being  subscribed  for,  and  to  import  no 
obligation  against  them  in  the  event,  which 
happened,  of  that  condition  not  being  purified. 
Cowan  V.  Gowans,  1877  ;  15  S.  L.  R.  196. 

278.  Shares  —  Lien  over  —  Trustee  of 
Bankrupt  Shareholder.  —  The  articles  of 
association  of  a  company  provided  that 
'^the  company  shall  always  have  a  first  and 
permanent  lien  on  the  shares  of  each  member 
for  all  the  debts,  liabilities,  and  engagements 
to  the  company  of  such  member  solely  or 
jointly  with  any  other  person."  They  also 
provided  that  the  trustee  in  bankruptcy  of 
a  shareholder  should  be  entitled  to  be 
registered  as  the  holder  of  the  bankrupt 
shareholder's  shares.  The  trustee  of  a  bank- 
rupt shareholder,  who  had  incurred  debt  to 
the  company  in  excess  of  the  value  of  his 
shares,  petitioned  the  Court  to  have  his 
name  substituted  on  the  list  of  shareholders 
for  that  of  the  bankrupt.  Petition  refused^ 
in  respect  that  the  company  had  a  lien  over 
the  shares.  BelVs  Trustee  v.  Coatbridge  Tin- 
plate  Coy.  Ltd,,  1886, 14  R.  246  ;  24  S.  L.  R.  209. 

279.  Shares— Payment— ''Bonus"  Shares 
— Payment  out  of  Profits. — It  is  within  the 


power  of  a  company  to  capitalise  profits  and 
issue  new  shares  as  paid  up  (wholly  or 
partiaUy)  to  its  members  in  proportion  to 
their  several  interests.  Such  shares,  how- 
ever, are  not  paid  for  "in  cash,"  and  a  con- 
tract must  be  registered  in  terms  of  sec. 
25  of  the  Act  of  1867.  Brovmlie,  Petitioner 
(ScoUish  Heritages  Coy.),  1898  (O.  H.),  6  S.  L.  T. 
249. 

260.  Shares  —  "Bonus "  Shares  —  Pay- 
ment in  Cash  —  Liquidation  —  Allottees 
and  Transferees  of  Bonus  Shares— Com- 
panies Acty  1867,  sec.  25.  —  A  company 
issued  a  number  of  "bonus  shares"  among 
its  existing  shareholders.  Profits  made  one 
year  and  amounting  to  lOs.  per  share  on  the 
"  bonus  "  issue  were  added  to  the  capital  of 
the  company,  and  then  the  ''bonus"  shares 
were  held  as  paid  up  to  the  extent  of  lOs. 
No  contract  to  this  effect  was  filed  with  the 
registrar  in  terms  of  sec.  25  of  the  Companies 
Act,  1867.  In  the  liquidation  of  the  com- 
pany, held  there  had  not  been  payment  in 
cash;  therefore  (1)  original  allottees  must 
pay  10s.  per  share  to  enable  the  liquidator  to 
adjust  the  rights  of  the  contributories  inter 
M ;  but  (2)  transferees  for  value  who  were  in 
ignorance  of  the  constitution  of  the  bonus 
shares  were  not  liable.  Scottish  Heritages  Coy. 
(in  Liquidation),  1898  (0.  H.),  5  S.  L.  T.  336. 

281.  Shares— "Pully  paid  up  "--Obliga- 
tion to  Purchase— Companies  Act^  1867, 
sec.  25. — M.  was  under  obligation  to  take 
over  from  G.,  at  a  stated  price,  on  being 
asked  to  do  so,  certain  shares  which  the 
latter  held  in  a  company.  The  considera- 
tion which  G.  had  given  for  these  shares  was 
other  than  cash,  but  he  had  failed  to  file  a 
contract  with  the  registrar  in  terms  of  sea 
25  of  the  Act  of  1867.  G.  raised  an  action 
against  M.  for  implement  of  the  obligation, 
tendering  the  shares  as  fully  paid  up.  Held 
that  the  shares  were  not  fully  paid  up,  that 
their  holder  was  liable  to  calls  by  a  liquidator, 
and  that  M.  in  terms  of  his  agreement  was 
entitled  to  shares  upon  which  no  subsequent 
liability  would  arise.  Ou7in  v.  Mnirhead,  1899, 
1  F.  1079  ;  36  S.  L.  R.  798 ;  7  S.  L.  T.  96. 

282.  Shares— New  Creation  of— Prefer- 
ence Shares— Memorandum  of  Association 
— Ultra  Tires. — Held  that  a  special  resolution 
to  increase  capital  by  the  creation  of  prefer- 
ence shares  was  ultra  vires  where  the  memo- 
randum (as  construed)  indicated  equality  of 
share  rights.  Ramsbotham  v.  Scottish  American 
Investment  Coy.  Ltd,,  1891,  18  R.  558;  28 
S.  L.  R.  419. 
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283.  Shares— Paid  up— Pasrment  in  Gash 
—BegiBter  —  Rectification  of  —  Companies 
Act,  1867,  sec.  25. — A  contract  providing 
that  shares  should  be  issued  to  the  vendor 
as  paid  up,  to  the  amount  of  the  value  of 
vendor's  property  taken  over  by  the  company, 
having  been  omitted  to  be  entered  into  and 
registered  in  terms  of  the  Companies  Act, 
1867,  sec.  25,  the  Court  granted  a  petition  by 
him  to  cancel  from  the  register  the  entry  of 
shares  in  his  name,  to  ordain  the  company 
to  enter  into  and  register  the  contract,  and 
thereafter  to  issue  the  shares  as  paid  up. 
Harvey  v.  The  Distillers  Coy,  Ltd.,  1885,  22 
S.  L.  R.  532. 

284.  Shares— Payment  in  Cash— Certifi- 
cate of  Pasrment— Presumption.- A  share- 
holder was  sued  for  alleged  calls.  He 
averred  that  the  shares  were  fully  paid  up, 
and  produced  a  share  certificate  which  acknow- 
ledged that  the  full  sum  had  been  paid  on 
each  share.  It  was  averred  on  behalf  of  the 
company  that  the  fully  paid-up  certificate  had 
been  issued  in  error.  The  shareholder  pleaded 
that  the  certificate  must  receive  effect  until 
reduced.  Held  that  an  action  of  reduction 
was  unnecessary,  and  proof  allowed.  Wood- 
house  <L  Rawson  v.  Hosack,  1894  (0.  H.),  2 
S.  L.  T.  279. 

285.  Shares  —  Pasrment  —  Consideration 
other  than  Cash— Petition  for  Belief  under 
Companies  Act,  1898— Inner  House  or  Lord 
Ordinary— Bemit  or  Troot^Held  (1)  that 
the  L.  O.  to  whom  the  winding  up  of  a 
company  had  been  remitted  had  jurisdiction 
to  entertain  a  petition  for  relief  presented 
under  the  Act  of  1898;  (2)  that  the  proper 
method  of  ascertaining  why  no  contract  had 
been  registered  was  by  a  remit  to  a  man 
of  business.  Brovmlie  and  Others,  Petitioners, 
1898  (O.  H.),  6  S.  L.  T.  249. 

286.  Shares  —  Payment — Consideration 
other  than  Cask  — Per  Ld.  Stormonth- 
Darling:  Where  a  company  in  good  faith 
issues  shares  as  fully  paid  up,  in  consideration 
of  property  transferred  or  services  rendered, 
the  Court  will  not  inquire  into  the  value  of 
that  which  was  accepted  by  the  company  as 
an  equivalent  of  money.  Brovmlie,  Petitioner 
(Scottish  Heritages  Coy,),  1898  (O.  H.),  6  S.  L.  T. 
249. 

287.  Shares  — Pajrment  — Consideration 
other  than  Cash— Allotment  in  Security 
of  Loan  Contract  filed  under  sec.  25  of 
the    Companies   Act,    1867.— Shares   were 


allotted  to  lenders  in  security  of  their 
advance,  but  no  contract  was  filed  under 
sec.  25.  Held  in  a  voluntary  liquidation 
that  the  lenders  were  to  be  treated  as 
holders  of  unpaid  shares.  Fumess  db  Coy.  v. 
^^Cynthiana"  S,S.  Coy.  Ltd.  {in  Liquidation), 
1893,  21  R.  239  ;  31  S.  L.  R  189  ;  1  S.  L.  T. 
365. 

288.  Shares  — Payment  — Consideration 
other  than  Cash— Part  Pajrment  of  Shares 
otherwise  than  in  Cash  —  Advance  to 
Account  of  Salary  set  off  against  Sums 
Unpaid  on  Shares— Companies  Act,  1900, 
sec.  7. — Dr.  Bruce  agreed  to  take  shares 
in  a  mutual  insurance  company  on  the 
understanding  that  he  was  to  be  appointed 
a  medical  officer  of  the  company.  On  24th 
February  1903  he  applied  for  fifty  shares, 
and  on  25th  February  1903  he  paid  £25  to 
the  company,  being  the  amount  pajrable  on 
application  and  allotment.  He  was  appointed 
a  medical  officer  of  the  company,  and  on  26th 
February  he  received  a  receipt  for  £25,  making 
the  shares  thus  apparently  paid  up.  This 
£25  had  never  passed,  but  the  doctor  alleged 
that  it  was  a  payment  to  account  of  his 
salary.  No  agreement  was  ever  filed  under 
sec.  7  of  the  Companies  Act,  1900.  The 
company  went  into  liquidation  on  5th  March 
1903.  Held  that  Bruce  feU  to  be  put  in  the 
list  of  contributories  as  being  liable  for  £25. 
Pelican  Fire  and  Accident  Insurance  Coy.  Ltd. 
V.  Bruce,  1904  (O.  H.),  11  S.  L.  T.  658. 

289.  Shares  —  Pasrment  —  Consideration 
other  than  Cash  —  Memorandum  under 
Companies  Act,  1898,  sec.  1— Form  Ap- 
proved.— Gunn,  Petitioner,  1899,  2  F.  27  ; 
37  S.  L.  R.  26 ;  7  S.  L.  T.  186. 

290.  Shares  — Pajrment- Consideration 
other  than  Cash— Fully  paid  up— Autho- 
rity to  file  Memorandum— Title  of  Share- 
holder holding  only  part  of  Class  of  Shares. 

— A  company  having  acquired  a  business, 
issued  fully  paid-up  shares  to  the  vendor 
in  part  payment  of  the  price.  Ko  agree- 
ment was  timeously  filed  with  the  registrar. 
Held  that  the  holder  of  a  portion  of  these 
shares  had  a  title  to  present  a  petition  to 
the  Court  under  the  Act  of  1898  for  authority 
to  file  a  memorandum.  Form  of  memorandum 
approved.  Ferguson,  Petitioner,  1901,  4  F. 
64;  39  S.  L.  R  39;  9  S.  L.  T.  224. 

291.  Shares  —  Pasrment  —  Consideration 
other  than  Cash— Failure  to  Begister  Con- 
tract—Petition   for    Relief— Procedure— 
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U98.— The 

Cyaqanies  Act,  l^^,  prorides  that  share- 
Ih^jiers  who  hare  taken  shares  on  a  footing 

tran  that  o€  pajing  for  them  in  cash, 
>   faaT«  biled  to  file  a  oontraci  in 

•'A  aec  ^5  of  the  Act  of  1867,  may  af^Ij 
t.>  the  C:.art  for  relief.  HeU  (1)  that  the 
Ijxd  Ordiaarj  to  whom  the  liquidation  had 
hecs  remittad  had  joriadiction  to  entertain 
the  petition:  ±  that  it  was  not  too  faUe 
to  make  applieation  ('i)  after  the  company 
waa  in  liqxi^iation,  th)  aft^  decree  had  beoi 
proc^^ODced  for  calls  on  the  shares  in  question 
in  the  Oiter  Hooae,  so  long  as  a  reclaiming 
byte  was  depending:  (3)  that  the  necessary 
irty^Tj  »t^y£d  he  made  by  a  remit;  (4)  that, 
on  a  farooraUe  report,  it  was  competent  to 
£Ie  a  memorandom  instead  of  the  contract; 
«S.  that  the  expenses  of  the  petition  most  be 
borne  by  the  petitioners,  save  in  so  far  as  the 
opposition  of  the  liquidator  had  created  costs, 
these  latter  the  liquidator  being  foond  liable 
to  pay.  ^•"»*r'i*»V  'i/-./»  lAher*  (ScaHtJ^  Heritaoe* 
r-yj.  ^  1*^  'O.  H.),  6  &  L.  T.  249,  387. 


CmIi— BcjjrtcT— Eectiflnitinin  of— Oom- 
pmf  Aet^  1867,  lee.  85l  —  A  company 
iMiied  shares  to  A.  in  payment  of  rights 
which  they  had  purchased  from  him,  without 
baring  filed  a  written  contract  with  the 
registrar  of  Joint-Stock  Companies  in  terms 
of  see.  25  of  the  Act  of  1867.  In  an  ap- 
plication by  A.  for  rectification  of  the  register, 
it  appeared  (1)  that  A.  had  left  it  to  the  com- 
pany to  carry  throagh  the  procedure  necessary 
to  make  his  payment  good,  and  in  particular 
to  hare  the  contract  between  him  and  the 
company  registered :  (2)  that  the  company's 
failure  to  do  so  was  accidental ;  (3)  that  the 
rights  of  creditors  were  safe.  The  Court 
accordingly  decerned  in  terms  of  the  prayer 
of  the  petition.  Drew,  Petitioner,  1898,  35 
8.  L.R.322. 

2S3u  Shans  —  Fmjiiieiit — Gonaidentiaii 
oibflr  tksA  Guih— Folly  paid  up— Filing 
HoBoniidiiiii— Act  1898»  sec  1. — A  com- 
pany was  formed  to  carry  out  an  agreement 
for  the  purchase  of  a  business.  A  term  of 
the  agreement  was  that  the  whole  share 
capital  of  the  company  should  be  issued  to 
the  rendors  as  fully  paid  up.  No  contract 
to  this  efi(Bct  was  filed  at  the  time  of  the 
companjr's  incorporation,  but  the  memoran- 
dum mentioned  the  fact,  and  the  agreement 
was  registered  along  with  the  memorandum. 
The  Court,  on  the  petition  of  the  company, 
ordered  a  memorandum  to  be  filed.  Waddxe 
4t  Coy.  Ltd,,  Petitioners,  1900,  38  S.  L.  IL  212. 


otker  tksA  Ouk— AntkoEitar  to  ile  Memo- 
nadoM  cr  Oontnctw — ^Wheve  shares  in  a 
company  hare  been  issued  as  fully  paid  for 
a  consideration  other  than  cash,  bat  no 
written  contract  has  been  executed,  it  is 
competent  few-  the  Covnt  to  authorise  the 
filing  of  a  monorandom  or  of  a  contract. 
Bniiii  HilU  H"td  (.-y.  Ltd.^  Petitioners,  1902, 
4  F.  838;  39  &  L.  R  607;  10  &  L.  T.  81. 

S96l  Shans  — F^mflBt  — Oonndentioii 
otker  tksA  ITirt  Bitfiftnitiim  of  A^ree- 
BMBt — OoBtntatoiy. — A  holder  of  rendor 
shares  which,  it  was  agreed  between  him  and 
the  company,  should  be  held  as  fully  paid, 
failed  to  hare  filed  with  the  registrar  an 
agreement  to  this  effect.  In  the  liquidation 
of  the  ccMnpany  keld  that  he  was  liable  as 
a  contributory  for  calls  due  on  his  shares. 
L\'uM'*t\h"im  Pap^r  MtlU  0>i/.  Ltd,  r.  Law,  1891, 
18  IL  1076;  28  &  L.  R.  836. 


Kvidend— 
In  O^pitaL — ^Unless  the  contrary  is  specified 
the  presumption  is  that  preference  shaivs  are 
preferred  only  as  regards  diridend.  MUford 
Har^n  FiAih*j  0»y.  v.  J'nes^  1S95,  22  R.  577  : 
32  &  L.  R.  449:  2  S.  L.  T.  562. 


897.  BkMtm  —  "  Putfeiguce "  Shazes  — 
Kvidend— " Omnnlatrye *— Paymant  "out 
of  PrailtB  of  each  Tear."— The  holders  of 
preference  shares  canring  a  ''cumulative 
preferential  diridend,**  payable  cut  of  the 
profits  of  each  year,  are  entitled  to  receive 
out  of  the  profits  of  any  year,  not  only  the 
preferential  diridend  for  that  year,  but  also 
arrears.  AfiVn  v.  An'::^ma  Copper  Coy.  Ltd., 
1899,  1  F.  935;  36  S.  L.  R.  741 ;  7  &  L.  T. 
57. 


1 — FtOfVOnOO — flnwmlatiwft — 
Intereat. — Held  that  preference  shares  were 
entitled  to  arrears  of  dividend  before  a 
diridend  was  payable  on  ordinary  shares ; 
but    not    to    interest   on  arrears.      Partick^ 

I  Hillhaid^  and  MaryhiU  Gas  Coy,  Ltd,  r.  Taylor, 

'  1888,  15  R.  711 ;  25  &  L.  R.  539, 

299.  Shaios-— Pieforance-— Nan-Oaniiila* 
tlTB  — Profit  — IMTidoid.  — Dividends  are 
only  payable  out  of  profits,  and  tiU  all  debts 
are  paid  there  is  no  profit.  So,  held  that  the 
holders  of  non-cumulative  preference  shares, 
in  a  year  where  the  profits  exceeded  the 
amoimt  necessary  to  pay  their  dividends, 
were  not  entitled  to  demand  the  surplus, 
.  because,  in    the    preceding   year,  the    nett 
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earnings  of  the  company  had  been  devoted 
to  paying  ofif  debt.  Niddrie  and  Benhar  Goal 
Coy,  Ltd.  V.  HurU,  1891,  18  R.  805;  28 
a  L.  B.  534. 


300.  Shares— Preference  and 
Bi^ts— Dividend— Profit— Beserve   Fond 
—  Depreciation  Fond— Distribation.  —  In 

the  winding  up  of  a  company  and  the  dis- 
tribution of  its  assets,  found  that  holders  of 
preference  shares,  canning  a  fixed  dividend, 
had  no  right  to  or  interest  in  reserve  and 
depreciation  funds,  formed  out  of  the  profits 
of  a  company,  and  which  had  been  used  for 
the  erection  of  new  buildings.  Fartick,  HiU- 
headj  and  MaryhUl  Gas  Goy.  Ltd,  v.  Taylor, 
1891,  18  B.  1017 ;  28  S.  L.  B.  766. 

301.  Shares  — Bights  — Modification— 
Memorandum — Alteration — Special  Be- 
solution  —  Ultra  Tires.  —  A  memorandum 
provided  for  the  creation  of  preference  shares 
[held  preferred  only  in  dividend].  A  special 
resolution  giving  them  a  preference  in  capital 
held  vUra  vires,  Milford  Haven  Fishing  Goy.  v. 
Jimes,  1895,  22  B.  577  ;  32  S.  L.  B.  449 ;  2 
S.  L,  T.  562. 

302.  Shares  —  Bights  —  Modification  — 
Articles  of  Association  — Oonstruction  — 
Interference  with  Bights  of  Shareholders 
as  stated  in  Memorandum— Ultra  vires.— 
In  terms  of  the  memorandum  of  a  company 
the  shareholders  were  divided  into  two  classes 
— preferred  and  deferred.  The  articles  of 
association  authorised  the  company  to  modify 
the  rights  and  privileges  attaching  to  the 
different  shares.  Held  that  the  power  of 
modification  did  not  warrant  a  change  in  the 
nature  of  the  deferred  shares  as  stated  in  the 
memorandum.  GiU  v.  Arizona  Gopper  Goy, 
Ltd,,  1900,  2  F.  843;  37  S.  L.  B.  602;  7 
S.  L.  T.  439. 

303.  Shares— Preference— Bights— Alter- 
ation of— Beduction— Cancelling  Arrears 
of  Preference  Dividends. — The  memorandum 
of  a  company  provided  for  the  creation  of 
preference  shares  with  cumulative  dividends. 
One  of  the  articles  provided  that  a  two-thirds 
majority  of  the  holders  of  that  class  of  share 
might  modify  the  rights  of  the  class.  A  two- 
thirds  majority  of  the  holders  of  preference 
shares  having  determined  to  cancel  arrears 
of  dividend  and  to  reduce  the  value  of  the 
shares,  the  Court  approved  of  a  resolution  to 
reduce  capital  Oban  atid  AuUmore-Glenlivet 
DistUUries,  Ltd,,  1903,  5  F.  1140;  40  a  L.  B. 
^17;  lis.  L.  T.  303. 


304.  Shares— Surrender— Ultra  vires.— 

Held  not  tUtra  vires  of  a  company  to  accept 
from  an  insolvent  shareholder  a  surrender 
of  his  shares,  in  satisfaction  of  the  company's 
claim  for  calls.  General  Property  Investment 
Goy.  Ltd,  V.  Oraig,  1891,  18  B.  389;  28 
S.  L.  B.  326. 

305.  Shares  —  Transfer  —  Date  of 
Begistering— Liquidation— Name  put  on 
Begister  after  Stoppage.— Where  the  pur- 
chaser of  stock  in  a  banking  company  regis- 
tered under  the  Companies  Act,  1862,  accepted 
a  transfer  two  months  before  the  stoppage 
of  the  company,  and  received  a  certificate 
that  his  name  had  been  entered  on  the 
register  of  members,  held  that  he  was  not 
entitled  to  have  his  name  removed,  although 
it  was  actually  not  put  on  the  register  till 
after  the  stoppage.  Howe  v.  Gity  of  Glasgow 
Bank,  1879,  6  R  1194;  16  8.  L.  B.  692. 

306.  Shares  —  Transfer  —  Liquidation — 
Winding  up  —  Authority  to  Begister 
Shares— Companies  Act»  1862,  sec.  153.— 
A  provisional  liquidator  having  been  ap- 
pointed on  a  petition  for  the  judicial  wind- 
ing up  of  a  company  whose  shares  were 
fully  paid  up,  the  Court,  on  the  application 
of  the  company  and  a  transferee  of  shares, 
avJthorised  the  company  to  register  transfers 
of  shares  on  the  application  of  transferees, 
the  provisional  liquidator  consenting.  Benhar 
Goal  Goy.,  1879,  6  B.  706. 

307.  Shares  — Transfer— Liquidation.- 

Held  that  an  entry  on  the  register  after 
declared  insolvency  of  a  company  was  of  no 
effect.  MacdoTuM  v.  Gity  of  Glasgow  Bank, 
1879,  6  B.  621 ;  16  S.  L.  B.  290. 

308.  Shares  —  Transfer  —  Objection  to 
Begistration. — A  person  objecting  to  the 
registration  of  a  transfer  should  interdict 
within  a  reasonable  time.  Shaw  v.  Gale-' 
donian  Rly,  Goy.,  1890,  17  B.  466 ;  27  S.  L.  B. 
429. 

309.  Shares  —  Transfer  —  ''Unnecessary 
Delay"  in  Begistering— Bectiflcation  of 
Begister— Companies  Act,  1862,  sec.  35.— 
To  entitle  a  person  concerned  in  the  transfer 
of  shares  of  a  company  to  have  the  register 
altered  on  the  ground  of  "unnecessary 
delay''  by  the  company  in  dealing  with 
the  transfer,  he  must  have  been  prejudiced 
by  the  delay.  Property  InvestTnent  Coy,  of  Scot" 
land,  Ltd,  v.  Duncan,  1887,  14  R  299;  24 
S.  L.  B.  221. 
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310.  Shares  —  Transfer  —  Beftisal  to 
Register— Transfer  alter  known  Insolyency 
—Companies  Act^  1862,  sec.  35.— A  joint- 
stock  banking  company,  in  the  exercise  of 
its  powers,  bought  some  of  its  own  stock 
on  28th  September,  for  settlement  on  16th 
October.  On  2nd  October  the  bank  knew  it 
was  hopelessly  insolvent,  and  on  5th  October 
issued  a  circular  calling  a  meeting  to  consider 
a  resolution  for  voluntary  winding  up.  On 
the  seller  tendering  a  transfer  for  registra- 
tion on  16th  October,  the  directors  refused 
to  accept  or  register  it.  Held  (aff,  judg- 
ment of  the  First  Division)  that  it  would 
have  been  improper  for  them  in  the  circum- 
stances to  have  registered  the  transfer,  and 
that  the  seller's  name  was  rightly  put  on  the 
list  of  oontributories.  Nelson  Mitchell  v.  City 
of  Glasgow  Bank,  1879  (H.  L.),  4  App.  Ca.  624 ; 

6R.  66;  16S.  L.  R.  511. 

311.  Shares  —  Transfer  —  Beftisal  to 
Register — Value. — Where  directors  had  by 
the  articles  of  association  of  a  company  power 
to  refuse  to  register  transfers,  and  power  to 
value  shares  in  the  exercise  of  their  discretion, 
the  Court  refused  to  consider  the  adequacy  of 
the  reasons  which  had  guided  them  in  the 
exercise  of  their  powers,  there  being  no  proof 
of  fraud.  Stevxirt  v.  Keiller  db  Sons^  Ltd,,  1902, 
4  F.  657 ;   39  S.  L.  R.  353 ;  9  S.  L.  T.  184. 

312.  Shares— Transfer— Execntor—Bene- 
flcial  Interest.  —  Shares  in  a  bank  stood 
registered  in  name  of  A.  "  as  executor  of  B.," 
but  A.'s  executor  had  the  beneficial  interest 
on  A.*s  death.  Held  that  he  was  entitled  to 
have  a  transfer  registered  in  his  own  name. 
Trotter  v.  British  Linen  Bank,  1898  (O.  R), 
6  S.  L.  T.  213. 


313.  Shares— Transfer  to  Minor—! 
ter— Directors- Ultra  vires— Companies 
Acty  1862,  sec.  35.— An  English  company 
having  registered  shares  transferred  from 
A.  to  B.  in  B.'s  name,  discovered  after  three 
years  that  B.  was,  at  the  date  of  action 
and  at  the  date  of  their  enlightenment,  a 
minor.  A.  and  B.  were  both  Scotsmen.  The 
directors  of  the  company,  on  learning  that  B. 
was  a  minor,  passed  a  resolution  and  rectified 
the  register  by  removing  B.'s  name  and  re- 
storing A.'s.  A.  refused  to  pay  caUs.  The 
company  sued  him  in  Scotland.  Held  that, 
although  the  rectification  of  the  register  by 
the  directors  at  their  own  hand  was  a  step 
of  doubtful  validity,  yet  a  petition  in  terms 
of  sec.  35  of  the  Companies  Act,  1862,  was 
not  a  necessary  preliminary  to  the  company's 


suing  A.  The  Court  could  decide  in  this 
action  whether  or  no  A.'s  name  should  be 
restored  to  the  register.  Anglo-American 
Land,  Mortgage,  and  Agency  Coy.  v.  Scottish 
Investment  Trust  Gay.  Ltd.,  1896  (O.  H.),  4 
&  L.  T.  37. 

314.  Shares— Transfer— Insolvent  Trans- 
feree.— The  articles  of  association  of  a  com- 
pany empowered  the  directors  to  refuse  to 
register  any  transfer  of  shares  to  a  *' bank- 
rupt.'' The  Court  held  the  power  did  not 
extend  to  a  refusal  to  register  a  transfer  to 
an  insolvent,  as  distinct  from  a  bankrupt, 
person.  Fumess  <£r  Coy.  v.  '*  Cynthiana  "  S.S. 
Coy.  Ltd.,  1893,  21  R  239 ;  31  S.  L.  R  189 ;  1 
S.  L.  T.  365. 

315.  Shares  —  Transfer  —  Criterion  of 
Completion  of  Title  of  Transferee— Recep- 
tion as  Partner— Companies  Clauses  Con- 
solidation (Scotland)  Act,  1845^  sec.  19.— 
In  a  question  between  a  transferee  of  shares 
in  a  railway  company  and  the  trustee  on  the 
sequestrated  estate  of  the  transferer,  who  had 
not  taken  the  steps  to  complete  his  title 
required  by  sec.  19  of  the  Companies  Clauses 
Act,  1845,  held  that  the  test  of  completion  of 
title  upon  a  transfer  of  shares  in  a  public 
company  was  reception  of  the  transferee  as  a 
partner  according  to  the  forms  prescribed  by 
the  statute,  and  that  the  implied  assignation 
which,  by  the  bankruptcy  statutes,  is  the 
result  of  the  Act  and  warrant  of  confirmation 
in  the  trustee's  favour,  is  not  sufficient.  Morri- 
9on  V.  Harrison,  dr.,  1876, 3  R  406  ;  13  S.  L.  R 
273. 

816.  Shareholder— Trustee— Shares  held 
in  Trust— Qualification  of  Director.— The 

register  is  the  test  of  whether  or  no  a  person 
be  a  shareholder.  So  where  it  was  objected 
against  a  director  that  the  qualification  shares 
in  which  he  stood  registered,  ex  facit  the 
register,  were  vested  in  him  in  trust,  hdd 
that  the  objection  was  ill-founded.  Galloyxiy 
Salorni  S.P.  Coy.  v.  Wallace,  1891,  19  R  330 ; 
29  S.  L.  R  264. 

317.  Shareholder— Trustee— Shares  held 
in  Trust— Articles  of  Association  —  Con- 
struction—"  Ostensible  Holder"  of  Shares. 

— Art.  4  of  the  articles  of  association  of  a 
company  provided :  "  In  case  any  share  shall 
be  held  in  the  name  of  a  company,  only  one 
partner  of  that  firm  shall  be  entitled  to 
attend  and  vote  .  .  .  whose  name  shall  be 
entered  as  the  ostensible  holder."  Held  that 
the  article  did  not  apply  to  the  case  of  an 
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individual  registered  as  holder,  but  holding 
the  shares  in  trust  for  a  company.  Galloway 
Saloon  S.P,  Coy,  v.  Wallace,  1891,  19  R.  330; 
29  S.  L.  B.  264. 

318.  Shareholder  —  Private  Oompany  — 
Women— Articles  of  Association— Oon- 
stmction  —  Obligation  on  Oompany  to 
Buy. — One  of  the  articles  of  association  of  a 
company  empowered  the  directors  to  refuse 
in  their  discretion  to  register  the  successor 
of  a  deceased  shareholder.  A  corresponding 
article  put  the  company  under  obligation  to 
purchase  such  shares.  An  executrix,  main- 
taining the  power  of  refusal  was  ineffectual, 
as  coupled  with  an  illegal  condition,  held 
{dissenting,  Ld.  Moncreiff)  that  the  company 
could  avoid  the  difficulty  by  finding  a  third 
person  to  purchase  the  shares.  Moir  v.  Duff  db 
Coy.,  1900,  2  F.  1265 ;  37  S.  L.  R  935. 

319.  Shareholder  —  Private  GomiMuiy  — 
Representative— Articles  of  Association- 
Construction — ^Person  entitled  to  Shares 
^'in  consequence  of  death  of  Shareholder." 
—See  SteicaH  v.  Keiller  d-  Sons,  Ltd.,  1902,  4  F. 
657 ;  39  S.  L.  R.  353 ;  9  S.  L.  T.  184. 

320.  Shareholder  —  Title  to  Sue.  —  See 
observations  by  Ld.  Kinnear  in  Smyth  v. 
Muir,  1891 ;  19  R.  81,  at  p.  90 ;  29  S.  L,  R.  94, 
at  p.  100. 

321.  Shareholder— Ultra  vires— Bes  inter 
alios— Railway  GomiMuiy  running  Steamers. 

— The  owners  of  a  fleet  of  pleasure  steamers 
sought  to  interdict  a  railway  company  from 
running  steamers  in  competition  with  them, 
on  the  ground  that  this  was  outwith  their 
statutory  powers.  Held  that  the  pursuers  had 
no  title  to  sue.  Clyde  Steam  Packet  Coy.  v. 
Glasg&w  d:  S.-W.  Bly.  Coy.,  1897  (O.  H.),  4 
S.  L.  T.  327. 

322.  Shareholder— Title  to  Sue— Statu- 
tory Powers— Actings  of  Directors— Ultra 
vires.  —  The  Glasgow  and  South-Westem 
Railway  Company  were  authorised  by  their  Act 
to  build,  purchase,  hire,  and  use  and  maintain 
and  work  ''  steam  vessels  running  only  in 
connection  with  the  trains  on  their  railways," 
and  for  this  purpose  they  were  authorised  to 
issue  stock  to  the  amount  of  £75,000,  and  to 
borrow  £25,000.  A  shareholder  in  the  com- 
pany, who  was  interested  in  a  fleet  of  pleasure 
steamers,  sought  interdict  against  the  com- 
pany, in  excess  of  its  statutory  powers,  run- 
ning steamers  on  pleasure  trips  and  chartering 
steamers  to  third  parties.     Held  that,  as  a 


member  of  the  company,  he  had  a  title  to  sue. 
Smith  V.  Glasgow  d  S.-W.  Ely.  Coy.,  1897 
(0.  H.),  4  8.  L.  T.  327. 

323.  Shareholder— Title  to  sue  Oompany 
—Contract  between  Oompany  and  Third 
Party— Ultra  vires— Fraud  on  Minority.— 
A  shareholder  sued  an  action  of  reduction  of 
a  contract  between  the  company  and  a  third 
party  on  these  grounds :  (1)  the  contract  had 
not  been  made  conform  to  an  Act  of  Parlia- 
ment which  regulated  its  terms ;  (2)  personal 
interest  of  the  directors;  (3)  scheme  to  de- 
fraud the  minority  of  the  shareholders.  The 
Court  assoilzied  the  defenders,  holding  grounds 
(2)  and  (3)  relevant  but  not  proved,  and 
ground  (1)  irrelevant,  the  pursuer  having  no 
title  to  sue.  Rixon  v.  Edinburgh  iV.  Tramr 
ways  Coy.,  1890,  18  R.  264 ;  28  S.  L.  R.  209 ; 
1893,  20  R  (H.  L.)  53 ;  30  8.  L.  R.  944. 

324.  Shareholder— Title  to  sue  Company 
—Fraudulent  Misrepresentations  of  Direc- 
tors— Company  in  Liquidation.— H.  bought 
from  the  City  of  Glasgow  Bank  £4000  of  its 
stock.  The  bank  went  into  liquidation  and 
H.  was  entered  on  the  list  of  contributories 
and  paid  calls.  H.  raised  an  action  against 
the  liquidator  to  recover  damages  in  respect 
of  the  sum  he  had  paid  for  the  shares,  the 
sum  paid  in  calls,  and  an  estimated  sum  for 
future  calls.  He  founded  his  right  to  dam- 
age on  the  fraudulent  misrepresentations 
made  by  the  directors  and  bank  officials  to 
him.  He  admitted  that  after  the  winding  up 
had  commenced  it  was  too  late  for  him  to  re- 
scind his  contract  and  make  restitutio  in  integ^ 
rum.  Held  that  the  action  was  irrelevant. 
Houldsworth  v.  City  of  Glasgow  Bank,  1880, 7  R. 
(H.  L.)  53  ;  17  S.  L.  R.  510. 

325.  Shareholder—Title  to  sue  Director 
—Mismanagement— Fraud.— The  only  party 
in  tiiulo  to  sue  the  directors  of  a  company  for 
breach  of  their  duty  to  the  company  is  the 
company  itself.  A  shareholder  who  had  been 
allotted  a  number  of  shares  in  a  company 
brought  an  action  against  the  directors.  His 
conclusions  were  (1)  that  the  directors  should 
repay  him  the  purchase-money  and  accept 
from  him  a  transfer  of  his  shares ;  or  (2)  pay 
him  damages.  The  ground  of  action  was 
that  the  directors  had  proceeded  to  allotment 
before  a  sufficient  number  of  shares  had  been 
subscribed  for  to  justify  them,  as  honest,  pru- 
dent men,  in  beginning  business;  knoTi-ing 
as  they  did  that  two  weeks  after  allotment 
a  claim  would  become  exigible  against  the 
company  of  greater  amount  than  the  sub- 
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scribed  capital.  Held  that,  if  a  wrong  had 
been  done,  it  had  been  done  to  the  company ; 
and  action  dismissed  aa  irrelevant.  Brovm  v. 
Stewart,  1898,  1  F.  316:  36  S.  L.  R  221;  6 
S.  L.  T.  262. 

326.  Shareholder—Title  to  sue  Directors. 
— A  shareholder  has  no  title  to  call  a  director 
to  account  for  maladministration  of  the  com- 
pany's funds.  Lee  v.  Crawford^  1890,  17  R. 
1094 ;  27  S.  L.  R.  853. 

327.  Shareholder— Title  to  sue  Director 
—  Fraud  in  Management  —  Beftisal  of 
Majority  to  allow  Inquiry— Minority.— A 

complaint  against  the  conduct  of  those  who 
are  managing  the  affairs  of  a  company  is 
competent  only  at  the  instance  of  the  com- 
pany ;  but  to  this  rule  there  is  an  exception 
that,  if  a  company  be  defrauded  by  a  person 
who  can  command  a  majority  of  votes  and 
thereby  stifle  inquiry,  even  a  single  share- 
holder can  sue.  Hannay  v.  Muir,  1898,  1  F. 
306 ;  36  S.  L.  R.  228 ;  6  S.  L.  T.  251.  Rixon 
V.  Edinburgh  N,  Tramways  Coy,,  1889,  16  R, 
653 ;  26  S.  L.  R.  405. 

328.  Winding  up  —  Unregistered  Ck>m- 
pany— Company  formed  not  under  Com- 
panies Act. — A  building  society  was  formed 
in  1873  under  the  Building  Societies  Act, 
1836.  This  Act  was  repealed  in  1894  by  the 
Building  Societies  Act  of  that  year.  The 
company  consisted  of  more  than  twenty 
members  and  was  not  registered.  On  the 
petition  of  a  creditor  the  Court  ordered  the 
company  to  be  wound  up  in  terms  of  section 
199  of  the  Act  of  1862.  Sinith's  Trs,  v.  Irvine, 
dx.  Property  Investment  and  Bdg,  Society,  1903, 
6  F.  99  ;  41  S.  L.  R  66 ;  11  S.  L.  T.  395. 


829.  Unregistered  Company— Liquidation 
—Winding-up  Order.— The  Court  granted  a 
winding-up  order  under  the  Companies  Acts 
of  an  American  company  which  was  not 
registered  in  Scotland,  but  which  had  a  place 
of  business  and  assets  there.  Marshall, 
Petitioner,  1895,  22  R  697;  32  S.  L.  R.  538; 
3  S.  L.  T.  49. 

830.  Unincorporated  Co-partnership  — 
Shareholder— Majority — Powers  —Agree- 
ment on  Footing  of  Act  not  yet  adopted 
by  Bur^— Effect  of  Statute  on  prior  Con- 
tract—Burghs Qas  Supply  (Scotland)  Act, 
1876,  sec.  20. — By  agreement  between  more 
than  three-fourths  of  the  shareholders  of  an 
unincorporated  gas  supply  company  and  the 
Burgh  Police  Commissioners  proceeding  upon 


the  footing  that  the  burgh  would  adopt  the 
Burghs  Gas  Supply  Act,  1876,  it  was  agreed 
that  the  former  should  sell  the  company's 
property  to  the  Commissioners.  Subsequent 
to  the  agreement  the  burgh  adopted  the  Act. 
Two  shareholders  who  had  not  assented  to 
the  agreement  brought  a  reduction  of  it 
against  the  company  and  the  Commissioners. 
Held  that  the  purchase  was  legal  under  the 
20th  section  of  the  Burghs  Gas  Supply  Act, 
1876  (39  &  40  Vict.  c.  49),  and  that  the  Act 
was  to  be  taken  as  having  been  adopted  by 
the  burgh  at  the  date  of  the  agreement. 
Browns  v.  Kilsyth  Police  Gommrs,,  dx,,  1886,  13 
R.  515  ;  23  S.  L.  R.  366. 
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1.  Baakraptcy— Balancing    Accounts. — 

A  creditor  of  a  bankrupt  cannot  compensate 
a  debt  due  to  him  and  for  which  he  can  only 
rank  on  the  bankrupt  estate,  by  a  debt  due 
by  him  to  the  bankrupt  but  incurred  after 
the  date  of  the  bankruptcy.  Taylors  Trustee 
V.  Paid,  1888,  15  R.  313 ;  25  S.  L.  R.  241. 

2.  Bankruptcy  — Bill  of  Exchange— In- 
dorsee disconnting  before  Sequestration. — 

Held  that  the  holder  of  bills  who  as  an  in- 
dorsee had  discounted  them  for  value  before 
the  acceptor's  bankruptcy,  was  entitled  to 
plead  compensation  upon  them  against  a  debt 
due  by  him  to  the  bankrupt.  M'Kinnon  y. 
Armstrong  Bros,  d:  Coy.,  1877,  2  App.  Ca,  531 ; 
4  R  (H.  L.)  43. 

8.  Bankruptcy— Lease  — Bankraptcy  of 
Tenant— Landlord's  claim  for  Damages — 
Tenant's  claim  to  remove  Buildings. — A 

tenant  having  granted  a  trust-deed  for 
creditors  during  the  currency  of  the  lease, 
an  arrangement  was  come  to  between  the 
trustee  and  the  landlord.  The  tenant  had 
right  to  remove  certain  buildings  at  the  end 
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of  his  lease.  These  the  landlord  agreed  to 
take  over  at  a  valuation.  The  landlord  had 
his  claim  for  damages  for  loss  of  his  tenant. 
Provision  was  made  for  the  assessment  of 
this  loss.  Held  that  the  landlord  was  entitled 
to  set  off  against  his  claim  for  damages  the 
trustee's  claim  for  the  value  of  the  buildings. 
Smith  V.  Harrison  <b  Goy.'s  Trustee,  1893,  21  R 
330;  31  S.  L.  R,  245 ;  1  S.  L.  T.  401. 

4.  Bankraptcy— Lease— Axrears  of  Bent 
— gums  dne  by  Landlord— InsolYent  Ten- 
ant.— Held  that  a  landlord  is  entitled  to  set 
off  arrears  of  rent  against  a  claim  by  the  trus- 
tee on  the  estates  of  his  outgoing  (insolvent) 
tenant  for  sums  due  by  the  landlord  to  the 
tenant  as  meliorations  of  buildings,  and  value 
of  manure  which  the  landlord  was  under 
obligation  to  take  over  at  a  valuation.  It 
was  not  proved  that  the  landlord  had  acceded 
to  the  trust-deed.  Opinion  reserved  as  to  the 
landlord's  rights  in  the  manure  had  the  case 
arisen  on  sequestration.  Jaffray's  Trustee  v. 
MUne,  1897,  24  R.  602 ;  34  S.  L.  B.  401  ; 
4  S.  L.  T.  310.  Davidson^ 8  Trustee  v.  Urquhart^ 
1892,  19  R.  808;  29  S.  L.  R.  664.  Craig's 
Trustee  v.  Malcolm,  1900, 2  F.  641 ;  37  S.  L.  R. 
398 ;  7  S.  L.  T.  398.  [Here  the  tenant  was 
sequestrated,  and  the  trustee  had  called  on 
the  landlord  to  take  over  the  stock.] 

5.  Goncnirent  Claims— Airent  Diabnner. 

— The  successful  defender  of  an  action,  after 
extracting  his  decree  for  expenses,  raised  a 
counter-action  arising  out  of  the  same  subject- 
matter  against  the  original  pursuer.  He  lost 
this  cause,  and  was  in  turn  found  liable  in 
expenses.  Held  that  there  was  no  compen- 
sation possible  between  these  claims  for 
expenses,  as  the  prior  action  was  no  longer 
pending,  and  decree  allowed  in  name  of  the 
agent  disburser.  (Portobello  Pier  Coy.^  1877, 
4  R  685 ;  14  S.  L.  R  435  distinguished.)  Paolo 
V.  Parias,  1897,  24  R.  1830 ;  34  S.  L.  R.  780. 
See  Bruce  v.  Adamson,  1900  (0.  H.),  8  S.  L.  T. 
17. 

6.  Goncnirent  Olaims  —  Mntnality  of 
Debt  and  Credit— Debt  by  Deceased  Cus- 
tomer—Credit to  Execntor.— A  bank  to 
whom  a  debt  was  due  by  a  deceased  creditor, 
whose  estate  was  found  to  be  insolvent,  held 
not  entitled  to  set  off  against  the  debt  sums 
lodged  with  the  bank  by  his  executors. 
Gray's  Trs,  v.  Royal  Bank,  1895,  23  R.  199  ;  33 
S.  L.  R  140  ;  3  S.  L.  T.  168. 

7.  Concurrent  Claims  —  Mntnality  of 
Debt    and    Credit— Overdraft— Claim  by 


Customer  against  Agent.— A  bank  agent 
cannot  set  off  a  personal  account  due  by  him 
to  a  customer  of  the  bank  against  an  over- 
draft, even  if  he  himself  has  undertaken 
liability  for  the  overdraft  and  has  paid  it  off, 
unless  he  holds  an  assignation  from  the  bank. 
{Johnston  v.  Johnston,  1875,  2  R  986  followed.) 
Tait  d:  Co.  v.  Wallace,  1894  (0.  H.),  2  S.  L.  T. 
136. 

8.  Concurrent  Claims  —  Mutuality  of 
Debt  and  Credit— Agent  and  Principal- 
Broker- Stockbroker.— A  person  buying 
goods  of  another,  whom  he  knows  to  be  agent 
for  an  undisclosed  principal,  cannot  set  off  a 
debt  due  to  him  by  the  agent  in  an  action 
by  the  principal  for  the  price.  Held  that  a 
stockbroker  is  covered  by  the  word  agent  in 
this  general  rule.  Mattheios  v.  Auld  d:  Guild, 
1874,  1  R.  1224. 

9.  Liquid  and  Illiquid— Time.— Compen- 
sation requires  to  be  pleaded,  but  when 
pleaded  it  operates  retro.  Nor  does  it  matter, 
when  both  debts  are  declared  payable  at  the 
same  time,  that  one  of  them  requires  to  be 
afterwards  made  liquid.  The  liquefaction 
draws  back  just  as  the  compensation  draws 
back  to  the  date  of  concourse.  Inch  v.  Lee, 
1903  (0.  H.),  11  S.  L.  T.  374. 

10.  Liquid  and  Illiquid— Sist.— In  excep- 
tional circumstances  the  Court  sisted  an 
action  founded  on  a  liquid  document  of  debt 
to  await  the  result  of  an  accounting  between 
the  parties.  These  were  a  mother  and  sou. 
She  sued  on  a  bond  of  annuity.  He  cross 
sued  for  an  account  of  her  intromissions, 
as  his  guardian  during  nonage,  with  his 
estate,  which  yielded  £16,000  a  year.  She 
did  not  give  satisfactory  explanations  in  her 
pleadings  as  to  large  sums.  Ross  v.  Ross, 
1895,  22  R  461 ;  32  S.  L.  R  337 ;  2  S.  L.  T. 
577. 

11.  Liquid  and  Illiquid— Sist  of  Process. 
— A.  having  obtained  a  finding  of  the  Court 
that  B.  was  due  him  £300,  B.  raised  an  action 
to  constitute  a  claim  which  he  had  in  vain 
attempted  to  set-off  by  way  of  compensation 
in  the  first  action.  A.  moved  for  decree  in 
the  former  action;  B.  moved  for  a  sist  to 
await  the  result  of  his  action.  Motion 
refused,  Mackie  v.  Machie,  1897  (0.  H.),  5 
S.  L,  T.  42. 

12.  Liquid  and  Illiquid— Sist— Delay  in 
liquidating  Counterclaim  — Mora.— A  rail- 
way company  sued  a  trader  in  1897  for  freight 
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for  the  carriage  of  goods  in  the  period  from 
January  1893  to  February  1894.  The  trader 
claimed  a  reduction  on  account  of  waggon 
allowances.  The  sum  of  this  rebate  fell  to 
be  ascertained  by  an  arbiter  in  terms  of  the 
Bailway  Rates  and  Charges,  No.  25  (N.  B. 
Kly.)  Order  Confirmation  Act^  1892.  The 
Court  refused  to  sist  the  action  at  the  com- 
pany's instance  to  await  an  award  by  the 
arbiter,  on  the  ground  that  there  had  been 
undue  delay  on  the  part  of  the  trader  to 
liquidate  his  claim;  leaving  it  open  to  him 
to  raise  a  new  summons.  N.  B.  Rly.  Coy,  v. 
North  British  Grain  Storage  and  Transit  Coy,, 
1897,  24  R  687 ;  34  S.  L,  R.  663 ;  4  S.  L.  T. 
352. 

13.  LianidandlUiqiiid— Lease.— A  tenant 

leaving  his  farm  entered  into  a  submission 
with  his  landlord  to  fix  the  value  of  the  grain 
crop.  He  sued  the  landlord  for  the  sum 
fixed.  The  landlord  stated  a  counterclaim 
of  damages  for  miscropping  and  failure  to 
upkeep  buildings.  Held  that  this  was  an 
attempt  to  set-off  an  illiquid  claim  for 
damages  against  a  liquid  claim  for  debt,  and 
the  defence  repelled,  Sutherland  v.  UrquJtart, 
1895,  23  R.  284;  33  S.  L.  R.  210;  3  S.  L.  T. 
198.  The  opposite  seems  to  be  held  in  Lovie 
V.  Baird'8  Trs,,  1895,  23  R.  1 ;  33  S.  L.  R.  208 ; 
3  S.  L.  T,  93. 

14.  Liquid  and   nUquid  — -  Lease.  —  An 

illiquid  claim  for  damages  cannot  be  set-off 
against  a  claim  for  arrears  of  rent.  Sheppard 
V.  M'Nab,  1896  (0.  H.),  3  S.  L.  T.  240. 

15.  Liqtdd  and  Illiqtdd— Lease— Claim 
for  Bent— Damages  caused  by  Breach  of 
Lease. — Held  that  a  tenant  was  entitled  to 
set-off  against  his  landlord's  claim  for  rent, 
damage  suffered  by  the  tenant  owing  to  the 
landlord's  breach  of  a  material  condition  of 
the  lease.  Davie  v.  Stark,  1876,  3  R.  1114 ;  13 
S.  L.  R.  666. 

16.  Liquid  and  XUiqnid  —  Connterclaim 

of  Damages. — Against  a  claim  for  an  ad- 
mitted debt  it  is  incompetent  to  plead  com- 
pensation in  respect  of  a  disputed  counter- 
claim of  damages.  Ma^kie  v.  Riddell,  1874, 
2R.  116;  12S.  L.  R.  115. 

17.  Liqtdd  and  Illiquid  —  Contract  — 
Failure  to  complete  by  Specified  Date- 
Set-off  of  Claim  of  Damages  for  non-ftilfil- 
ment  against  the  Trice,— Held  that  where  a 
party,  who  had  contracted  but  failed  to  fit  up 
machinery  by  a  fixed  date,  sued  for  the  price. 


it  was  competent  for  the  defender  to  have 
his  claim  of  damages  for  non-fulfilment  by 
said  date  liquidated  in  the  same  action  and 
set-off  against  the  price.  Machride  v,  Hamil- 
ton <fc  Son,  1875,  2  R.  775 ;  12  S.  L.  R.  550. 

18.  Liquid  and  Illiquid— Jus  relicts— 
Claim  by  Wife's  Bepresentatives  —  Com- 
pensation between  Jus  relicts  and  Cost  of 
nia.iiitAiTiing  Widow.— On  the  death  of  Mrs. 

Wick,  a  widow,  a  claim  was  made  against  the 
executor  of  her  husband  (who  had  predeceased 
his  wife  by  seventeen  years)  for  the  sum  which 
should  have  been  paid  to  her  at  the  date  of 
her  husband's  death  as  ju«  relictce.  It  appeared 
that,  from  the  date  of  her  husband's  death 
till  her  own  death,  Mrs.  Wick  had  resided 
with  the  executor,  and  that  he  had  expended 
sums  upon  her  maintenance  greater  in 
amount  than  her  claim.  Held  that  there  had 
been  compensation  between  the  sums  so  ex- 
pended and  the  jus  relictce^  with  the  effect  of 
extinguishing  the  claim  by  the  widow.  Wick 
V.  Wick,  1898,  1  F.  199 ;  36  S.  L.  R.  180. 

19.  Liquid  and  Illiquid— Claim  for  Salary 
— ^Counterclaim— Accounting.— A  company 
claimed  to  set-off  against  a  claim  by  their 
manager  for  salary  made  two  months  after  he 
had  left  their  employment,  a  claim  founded 
on  his  failure  to  account  with  them  for  money 
belonging  to  the  company  entrusted  to  his 
care.  Held  that  the  counterclaim  was  illiquid 
and  could  not  be  remitted  to  probation. 
Pegler  v.  Northern  Agricultural  Implemeitt  Coy., 
1877,  4  R.  435 ;  14  S.  L.  R.  302. 

20.  Liquid  and  Illiquid  — Set-off— Con- 
tract of  Storage- Claim  for  Warehouse 
Bent--Counterclaim  for  Damage  to  Com 
Stored. — A  storekeeper  retained  part  of  a 
quantity  of  corn  against  warehouse  rent  and 
storage  charges  due  him  by  the  merchant 
who  stored  it  with  him.  The  merchant  stated 
as  a  counterclaim  damage — restricted  to  the 
amount  of  the  storekeeper's  claim — done  to 
the  corn  re-delivered  to  the  merchant,  owing 
to  the  storekeeper's  neglect.  Held  that  the 
claims  might  competently  be  set-off  against 
each  other.  Gibson  d:  St^toart  v.  Brown  db  Coy,, 
1876,  3  R  328 ;  13  S.  L.  R.  205. 

21.  Liquid  and  Illiquid— Sale— Price- 
Set-off  of  Claim  for  Damages— Remoteness. 

— An  agent  having  received  orders  from  his 
principal  to  purchase  goods  to  be  delivered  in 
a  specified  time  and  for  a  particular  purpose, 
made  a  contract  in  his  own  name  with  manu- 
facturers for  the  purchase  and  delivery  of  the 
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goods  at  the  place  and  within  the  time. 
These  latter  knew  the  purpose  for  which  the 
goods  were  supplied.  In  defence  to  an  action 
for  payment  of  a  balance  of  the  price,  the 
agent  averred  that  the  goods  had  not  been 
supplied  conform  to  contract,  and  that  his 
principal  had  intimated  a  claim  against  him 
for  his  failure  to  obtain  the  goods  he  had 
ordered.  This  sum  the  agent  claimed  to  de- 
duct from  the  price  of  the  goods.  Held  that 
the  defence  was  irrelevant.  Dorman,  Long  d: 
Coy.  V.  narrower,  1899,  1  F.  1109;  36  S.  L.  R 
879;  7S.  L.  T.  121. 


S.  Set-oif  —  GomiMLny  —  Liqnidation  — 
Calls. — There  is  no  right  of  set-off  against 
calls  made  upon  the  shareholders  of  a  com- 
pany in  liquidation.  Cowan  v.  Gowans,  1878, 
5  R.  581 ;  16  S.  L.  R.  315.  Cowan  v.  Shaw, 
1878,  5  R.  680;  15  S.  L.  R  384.  Property 
Investment  Coy.  of  Scotland  v.  Aikman,  1891 
(0.  H.),  28  S.  L.  R.  955.  Property  Investment 
Coy.  of  Scotland  v.  National  Bank,  1891  (0.  H.), 
28  S.  L.  R.  884. 

23.  Setoff— Petition  for  Warrant  to  Sell 
Ooods—Equivalent  to  Petitory  Action.— 
A  petition  to  sell  goods  in  store  and  apply 
the  proceeds  to  pay  warehouse  rent  and 
charges,  held  to  be  qua  a  plea  of  set-off,  in 
same  position  as  ordinary  petitory  action  for 
money.  Gibson  d;  Stewart  v.  Brown  d:  Coy., 
1876,  3  R.  328 ;  13  S.  L.  R  205. 

24.  Ship— Freiirht— Claini  by  Ship's  Hus- 
band against  Owners  for  Disbnrsements— 
Freiglit  collected  by  Shipbroker  on  instruc- 
tions of  Ship's  Husband. — The  owners  of  a 
ship  are  entitled  to  plead  compensation  in 
respect  of  freight  collected  by  a  shipbroker 
employed  by  the  ship's  husband,  in  answer  to 
a  claim  by  the  ship's  husband  for  disburse- 
ments. M*GregoT^8  Trustee  v.  Cac,  cfec,  1883,  10 
R  1028 ;  20  S.  L.  R  701. 


OOMPULSOBT  POWERS 

Access,  1,  22, 60. 
Acquisition  of  Land,  1-13. 
Abbitbation,  14, 18, 19. 
Assessments,  15, 16. 
Award,  18,  19. 
Casualty,  4. 
Compensation,  17-40. 
Consigned  Money,  41-52. 
Entry,  2,  20. 


Exercise  of,  53.  54. 

Expenses,  14,  41-52. 

Feudal  Title,  4,  67. 

Finality,  21. 

House,  6-7. 

Injurious  Affection,  22-26,  54,  60. 

Investment,  27,  41-62. 

Lease,  32-40. 

Minerals,  29. 

Notice  to  Treat,  58-67. 

Omitted  Interest,  55-57. 

Plans,  3,  58. 

Procedure,  56-67. 

Prospective  Profits,  17. 

Public  Health,  12,  13,  27. 

Road,  64,  66. 

Servitude,  10. 

Severance  Damage,  31. 

Sheriff,  18,  19,  30. 

Statutory  Trustees,  53. 

Structural  Damage,  18,  32. 

Subsoil,  11. 

Superfluous  Lands,  68-70. 

Superior  and  Vassal,  4,  67. 

Tenement,  6. 

Water,  9,  27. 

Wayleave,  28. 

1.  Acquisitionof  Land— Access— Implied 
Chrant. — A  railway  company  who  had  given 
notice  to  the  owner  of  certain  subjects  that 
they  wished  to  take  a  portion  thereof,  were 
called  upon,  under  sec.  90  of  the  Act  of 
1845,  to  take  the  whole  of  the  subjects. 
The  company  declined,  but  after  negotiation 
agreed  to  take  more  of  the  back  premises 
than  the  original  notice  covered.  On  the 
company's  claiming  access  through  a  pend  to 
the  portion  purchased,  but  not  required  for 
railway  works,  held  that  the  sale  being  com- 
pulsory, and  access  being  obtainable  through 
the  company's  property,  the  company  were 
not  entitled  to  the  right  of  access  claimed. 
McLaren  v.  CUy  of  Glasgow  Union  Rly,  Coy., 
1878,  5  R.  1042 ;  15  S.  L.  R.  697. 

2.  AcamsitionofLands— Entry— Penalty 
for  Premature  Entry— Lands  Clauses  Act, 
1845,  sees.  17,  83,  87,  112,  114.— Penalties 
may  be  exacted  from  persons  with  compulsory 
powers  who,  without  consent  of  the  parties 
interested,  enter  upon  lands  before  they  have 
paid  the  price  or  deposited  the  purchase- 
money  in  bank.  Owners  and  tenants  for  a 
year  or  less  or  more  may  exact  the  penalties. 
Glasgow  District  Suhvay  Coy.  v.  Johiistone,  1892 
(J.),  20  R  28 ;  30  S.  L.  R  324. 
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3.  Acquisition  of  Lands— Deposited  Plans 
—"Delineated?"— An  Act  of  Parliament  em- 
powered a  railway  company  to  take  oompul- 
sorily  the  lands  delineated  upon  the  deposited 
plans.  A  triangular  plot  of  ground  was 
delineated  as  bounded  on  one  side  by  the 
railway  of  a  different  company,  on  another  by 
a  road,  and  on  the  third  or  west  side  by  a 
dotted  line.  The  lines  which  showed  the 
limits  of  deviation  terminated  towards  the 
west  in  this  dotted  line,  and  west  of  it 
nothing  was  shown  on  the  plan  except  the 
road  and  the  railway  of  the  other  company, 
which  were  continued,  the  road  for  a  short, 
and  the  railway  for  a  longer  distance.  Held 
that  the  company  were  not  entitled  under 
their  compulsory  powers  to  take  any  land  to 
the  west  of  the  dotted  line.  Place  v.  JFest 
Highlafid  Ely.  Coy,,  1894,  32  S.  L.  R.  145 ;  2 
S.  L.  T.  350. 

4.  Acquisition  of  Lands— Feudal  Title- 
Superior  and  Vassal  —  Casualty  —  Com- 
pensation.— No  feudal  relationship  is  created 
or  can  exist  between  the  superior  of  lands 
and  him  who  acquires  by  compulsory  powers. 
The  superior  has  no  title  to  sue  for  feu-duty 
or  casualties,  even  although  he  has  not  been 
compensated  in  terms  of  sec.  126  of  the  Act. 
Elgin  Magis.  v.  Highland  Ely,  Coy.,  1884,  11  R. 
950 ;  21  S.  L.  R.  640.  Invemm  Magis.  v.  Id., 
1893,  20  R.  551 ;  30  S.  L.  R.  502.     Cf.  No.  67. 

5.  Acquisition  of  Lands— House— "Part 
of  a  House"— Lands  Clauses  Act,  1845,  sec. 
90. — The  defender  was  proprietor  of  two  plots 
of  ground.  He  resided  on  plot  1  in  a  villa 
surrounded  by  a  wall.  Plot  2  consisted  of  a 
grass  field  surrounded  by  a  hedge  and  fence. 
The  plot  was  used  by  the  defender  for  grazing 
his  horse  and  cow.  Plot  1  was  separated 
from  plot  2  by  a  road  which  was  used  by  the 
defender  and  other  feuars.  The  plots  were 
acquired  under  a  feu-contract  in  which  both 
plots  were  dealt  with  separately.  The  pur- 
suers, a  railway  company,  gave  notice  that 
they  desired  to  take  plot  2  under  their  statu- 
tory powers,  and  the  defender  intimated  that 
he  desired  them  to  take  the  whole  subjects 
falling  under  the  feu-contract.  Held  that  the 
pursuers  were  only  bound  to  take  plot  2. 
Glasgow,  Yoker  db  Clydebank  Ely.  Coy.  v.  Moore, 
1894  (0.  H.),  1  S.  L.  T.  499. 

6.  Acquisition  of  Lands— House-^"  Part 
of  a  House"— Block  of  Tenements— Lands 
Clauses  Act^  1845,  sec.  90.— The  pursuers 
were  proprietors  of  a  block  of  buildings  in 
the    form  of  a  quadrangle   containing    ten 


tenements.  A  railway  company  proposed  to 
acquire  certain  of  the  tenements  under  their 
compulsory  powers,  and  the  pursuers  called 
on  them  to  take  over  the  whole  block.  Held 
that  the  railway  company  was  only  bound  to 
take  the  tenements  in  regard  to  which  they 
had  given  notice.  Observed  that  the  word 
"house''  in  the  90th  section  of  the  Lands 
Clauses  Act  has  been  liberally  interpreted 
but  never  to  include  separate  tenements 
merely  because  they  are  held  of  the  same 
owner,  and  are  said  to  have  been  held  for 
the  purpose  of  one  investment.  Bryson  d: 
M'Intosh  V.  The  Caledonian  My.  Coy.,  1894 
(O.  H.),  2  S.  L.  T.  91. 

7.  Acquisition  of  Lands  —  House— Sub- 
stratum of  Solum  — Lands  Clauses  Act^ 
1845,  sec.  90. — Held  that  under  sec.  90  of 
the  above  Act,  a  railway  company  cannot 
take  a  part  of  a  house  without  taJdng  the 
whole  of  it,  if  required  by  the  owner  to  do 
so,  and  that  the  whole  svhstratum  underlying 
a  house  is  a  part  of  the  house  within  the 
meaning  of  the  statute.  Glasgo^o  City  and 
District  Ely.  Coy.  v.  M'Brayne,  dx.,  1883,  10 
R.  894 ;  20  S.  L.  R.  602. 

8.  Acquisition  of  Lands— Land  Acquired 
by  Railway  Company  not  used  or  required 
—Bight  of  competing  Railway  Company  to 

take.  The  Caledonian  Rly,  Coy.  v.  The  Glasgow 
and  S.'W.  Rly.  Coy.,  1903,  11  S.  L.  T.  510. 

9.  Acquisition  of  Lands— Bight  to  take 
Water— Station  for  Benefit  of  Proprietor. 

— ^A  railway  company  having  acquired  lands 
from  a  proprietor  under  their  powers,  and 
being  bound,  for  his  advantage,  to  erect  a 
railway  station,  held  that  his  interest  in  it 
did  not  entitle  the  company  to  draw  off  for 
the  station  water  from  a  bum  in  lands  of 
the  proprietor.  Marquess  of  Breadalbane  v. 
}F,  Highland  Rly.  Coy.,  1895,  22  R.  307;  32 
S.  L.  R.  226;  2  S.  S.  T.  451. 

10.  Acquisition  of  Lands— Servitudes— 
Callander  and  Oban  Railway  Act,  1878, 
sec.  28. — Lands  acquired  under  compulsory 
powers  are  taken  free  of  servitude  rights 
unless  these  latter  are  specially  reserved  by 
the  undertakers'  Act.  Oban  Town  Council  v. 
Callander  and  Oban  Ely.  Coy.,  1892,  19  R.  912  ; 
29  S.  L.  R.  818. 

11.  Acquisition  of  Lands— Subsoil— Com- 
pensation—Glasgow  City  and  District  Rail- 
way Act,  1882. — Held  that  under  the  above 
Act  the  Glasgow  City  and  District  Railway 
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Company  were  entitled  to  appropriate  and 
use  the  subsoil  of  a  street,  as  distinguished 
from  the  cellars  or  other  portions  of  the 
houses  abutting  on  it,  without  first  paying 
to  the  proprietors  their  interest  therein. 
Glasgow  Coal  Exchange  Coy.  Ltd,  v.  Glasgow  City 
and  District  Rly,  Coy.,  1883,  10  R.  1283;  20 
8.  L.  R.  855. 

12.  AcQuisition  of  Lands  — -  Voluntary 
Agreement  —  Local  QoYemment— Pablic 
Health  (Scotland)  Act,  1867,  sees.  39,  116. 
—Opinions  that  the  Public  Health  Act,  1867, 
sec.  116,  only  applies  where  there  is  a  statutory 
power  given  to  acquire  lands  compulsorily. 
The  Middle  Ward  of  Lanark  D.  C.  v.  Marsliall, 
1896,  24  R.  139;  34  S.  L.  R.  130;  4  S.  L.  T. 
140. 

18.  AcquiBition  of  Lands  —  Volnntary 
Agreement  —  Public  Health  Act^  1867, 
sees.  4,  89,  90.— -Lands  Clauses  (Scotland) 
Act,  1845,  sees.  80,  126.  Superior  and 
Vassal  —  Casualties.  —  FeM  that  the  pro- 
visions of  the  Public  Health  Acts  and  of  the 
Lands  Clauses  Acts  whereby  a  local  authority 
was  empowered  to  compulsorily  acquire  lands 
for  the  purposes  of  their  undertaking,  did  not 
apply  to  lands  purchased  by  the  Local  Autho- 
rity by  ordinary  voluntary  agreement  though 
required  and  used  for  the  purposes  of  their 
undertaking.  The  rights  of  the  superior  in 
lands  so  acquired  are  not  extinguished,  and 
casualties  are  due  in  respect  thereof  just  as 
prior  to  their  acquisition  by  the  local  autho- 
rity. Campbell  v.  The  Northern  District  Com- 
mittee of  the  Ayrshire  County  Council,  1904 
(0.  H.).  11  S.  L.  T.  587. 

14.  Arbitration  —  Expenses  -—  Title  of 
Party  to  receive. — A  railway  company  gave 
notice  to  certain  parties  (trustees)  to  treat 
with  regard  to  lands,  entered  into  arbitration 
with  them,  and  paid  the  compensation  found 
due.  They  declined  to  pay  the  arbiter's 
award  of  expenses  on  the  ground  that  the 
title  of  the  supposed  owner  had  flaws.  Held 
that  the  objection  was  incomprehensible. 
Dundas  v.  fV.  HigKUmd  Rly.,  1902  (0.  H.), 
10  S.  L.  T.  147. 

15.  Assessments  —  Deficiency  of  Poor's 
Bate— Lands  Clauses  Act,  1845,  sec.  127 
—Waste  Ground.— i/e2(2  that  under  sec.  127 
of  the  above  Act,  a  railway  company  was 
bound  to  make  good  any  loss  of  poor's  rate 
in  respect  of  additional  land  acquired  by  it, 
although  the  aggregate  value  of  their  under^ 
taking  within  the  parish  had  increased  since 


the  time  the  land  was  taken:  and  (2)  that 
waste  ground  at  a  station  enclosed  by  a  fence 
could  not  be  regarded  as  part  of  the  station. 
Hall  V.  N.  B.  Rly.  Coy.,  1883,  10  R.  857; 
20  S.  L.  R  545. 

16.  Assessments— Deficiency  in  Parish- 
Lands  Clauses  Act,  1845,  sec.  127— Bail- 
way  Undertaking. — Held  that  there  is  no 
deficiency  of  assessment  in  a  parish  within  the 
meaning  of  sec.  127  of  the  Lands  Clauses  Acts, 
1845,  when  the  undei*taking  of  the  company 
within  such  parish,  taken  as  a  whole,  yields 
an  assessable  value  as  great  as  the  subjects 
taken  afforded  at  the  date  of  the  company's 
special  Act.  Hall  v.  Ciiy  of  Glasgow  Union 
Ely.  Coy.,  1881,  8  R.  687 ;  18  S.  L.  R.  433. 

17.  Compensation  — Amount  — Prospec- 
tive Profits. — In  assessing  the  compensation 
due  to  a  market-gardener  for  the  compulsory 
taking  of  his  ground,  the  arbiter  took  into 
consideration  the  fact  that  the  ground  had 
been  prepared  for  a  special  purpose  which, 
however,  would  have  entailed  the  erection  of 
buildings  not  yet  built.  The  Court  refused 
to  disturb  the  award  as  ultra  vires.  Lanark" 
shire  and  DvmbartonMre  Rly.  Coy.  v.  Main, 
1895,  22  K.  912;  32  S.  L.  R.  685;  3  S.  L.  T. 
93. 

18.  Compensation— Award  by  Sheriff- 
Ultra  vires  —  " Structural  Damage"  — 
Notice  of  Claim  within  Six  Months.— 
Under  the  Glasgow  District  Subway  Act, 
1890,  owners  of  houses  are  entitled  to  com- 
pensation for  structural  damage  and  for 
damage  done  to  stock  in  buildings,  provided 
notice  be  given  within  six  months  of  the 
damage  being  done.  In  an  action  of  redi^ction 
of  an  award  under  the  Act,  made  by  a  Sheriff, 
it  was  averred  that  he  had  included  damage 
other  than  structural,  and  that  the  statutory 
notice  had  not  been  given.  The  Court  allowed 
a  proof.  Glasgow  District  Subway  Coy.  v.  Essel- 
mont,  1895,  22  R.  658;  32  S.  L.  R.  359;  2 
S.  L.  T.  682. 

19.  Compensation  —  Award  —  Enforce- 
ment —  Diligence  —  Sheriff  —  Railways 
Clauses  Consolidation  Act,  1845,  sec.  182. 

— A  Sheriff  acting  as  arbiter  to  determine  a 
question  of  compensation  between  a  land- 
owner and  a  railway  company  issued  an 
interlocutor  decerning  for  £30,  and  granting 
warrant  for  diligence  on  a  seven  days'  charge. 
Held  that  the  interlocutor  was  competent. 
Glasgow  District  Subtoay  Coy.  v.  Esselmont,  1895, 
22  R.  658 ;  32  S.  L.  R.  359 ;  2  S.  L.  T.  582. 
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20.  Compensation  —  Entry  before  As- 
sessed —  Interest  —  Consigned  Money  — 
Bond  in  Security.— -When  one  takes  lands 
under  compulsory  powers  and  enters  into 
possession  before  the  amount  of  compen- 
sation has  been  fixed,  the  proprietor  is 
entitled  to  have  a  siun  in  security  con- 
signed, and,  if  he  pleases,  a  bond  given  in 
security  of  the  ultimate  award  and  interest 
(sec.  84).  Held  that  by  dispensing  with  the 
bond  a  proprietor  had  not  waived  his  claim 
for  interest  from  the  date  of  entry ;  and  that 
he  was  entitled  to  payment  of  it  out  of  the 
consigned  money.  W.  Highland  Rly,  Coy.  v. 
Plare,  1894,  21  R.  576 ;  31  S.  L.  R.  455. 

21.  Compensation  — Finality.—The  com- 
pensation paid  at  the  .taking  of  lands  com- 
pulsorily  is  a  final  estimate  of  the  loss  involved. 
Ellic^s  Trs.  v.  CaL  Canal  Commrs,,  1903  (0.  H.), 
11  S.  L.  T.  102. 

22.  Compensation  —  Injnrioos  Affection 
—  Injnry  to  Access  —  Shutting  Public 
Street. — Held  that  a  proprietor  had  a  claim 
against  a  railway  company  which,  under 
statutory  powers,  shut  up  two  public  streets 
forming  an  access  to  his  property,  on  the 
ground  that  his  property  had  been  ^'in- 
juriously affected."  Observed  (per  Ld.  Chan- 
cellor Selbome):  ''A  right  of  access  by  a 
public  road  to  particular  property  must  no 
doubt  be  proximate  and  not  remote  or  in- 
definite in  order  to  entitle  the  owner  of  that 
property  to  compensation  for  the  loss  of  it. 
(1)  Where  the  right  of  action  which  would 
have  existed  if  the  work  in  respect  of  which 
compensation  is  claimed  had  not  been  autho- 
rised by  Parliament  would  have  been  merely 
personal  without  reference  to  land  or  its  in- 
cidents, compensation  is  not  due  under  the 
Acts;  (2)  where  damage  arises  not  out  of 
the  execution,  but  only  out  of  the  subsequent 
use  of  the  work,  then  also  there  is  no  case 
for  compensation;  (3)  loss  of  trade  or  cus- 
tom by  reason  of  a  work  not  otherwise 
directly  affecting  the  house  or  land  in  or 
upon  which  a  trade  has  been  carried  on,  or 
any  right  properly  incident  thereto  is  not 
by  itself  a  proper  subject  for  compensation ; 
(4)  the  obstruction  by  the  execution  of  the 
work  of  a  man's  direct  access  to  his  house 
or  land,  whether  such  access  be  by  a  public 
road  or  by  a  private  way,  is  a  proper  subject 
for  compensation."  Caledonian  Ely.  Coy.  v. 
Walker's  Trs,,  1882,  7  A.  C.  259 ;  9  R.  (H.  L.) 

19,;  19  S.  L.  R.  578. 

23.  Compensation— Iiuurious  Affection- 
Structural  Damage— Railways  Clauses  Act, 


sec.  6. — The  Glasgow  District  Subway  Act, 

1890,  incorporates  the  Railways  Clauses  Act, 
1845,  "except  where  expressly  varied  by,  or 
inconsistent  with  the  provisions"  of  the 
private  Act.  The  private  Act  gives  com- 
pensation to  owners  "  fronting  or  abutting  " 
the  streets  under  which  the  lines  should 
pass  for  structural  damage.  Held  that  other 
classes  of  owners  were  entitled  to  compensa- 
tion for  injurious  affection  under  sec.  6  of 
the  Railways  Clauses  Act.  Glasgow  District 
Subway  Coy.  v.  Robertson's  Trs.,  1895,  22  R  790 ; 
32  S.  L.  R.  572 ;  3  S.  L.  T.  54. 

24.  Compensation  —  Injurious  Affection 

—  Railways  Clauses  Act,  1845,  sec.  6.  — 

Incidentally  to  building  a  railway  the  pro- 
moters were  bound  by  their  private  Act  to 
make  alterations  on  the  sewers  in  Glasgow. 
In  so  doing  they  injuriously  affected  buildings 
adjacent  to  a  sewer  on  which  they  were  at 
work.  Held  that  the  sewer  not  being  a  rail- 
way, section  6  of  the  Railways  Clauses  Act, 
1845,  which  gives  compensation  for  injurious 
affection  by  the  building  of  a  railway,  did 
not  apply.      Caledonian  Rly.  Coy.  v.  AP Bride, 

1891,  19  R.  255;  29  S.  L.  R.  208. 

25.  Compensation  —  Injurious  Affection 

—  Railways  Clauses  Act,  1845,  sec.  6  — 
Feu  —  Access.  —  A  feuar  under  his  feu- 
contract  had  right  of  access  to  his  feu  by 
streets  or  roads  laid  down  on  a  plan,  "but 
in  so  far  only  as  the  same  may  be  opened," 
and  the  superior  reserved  right  to  alter  or 
vary  them.  A  railway  company  having 
acquired  part  of  the  field  in  which  the  feu 
lay  and  across  which  there  was  an  access 
for  carts,  the  feuar  claimed  compensation  in 
respect  that  his  lands  had  been  **  injuriously 
affected"  by  cutting  off  an  existing  access 
and  by  preventing  the  superior  from  making 
other  streets  or  roads.  Held  that  when  the 
notice  was  served  there  was  no  street  opened 
in  the  sense  of  the  feu-contract,  and  that 
under  the  feu-contract  the  superior  was  not 
bound  to  make  any  street  or  road.  Fl^ming^ 
<tr.  V.  NeicpoH  Rly.  Coy.,  1883,  8  A.  C.  265 ;  10 
R.  (H.  L.)  30 ;  20  S.  L.  R.  536. 

26.  Compensation  —  Injury  to  Amenity 
--Foghorn  Signal  —  Merchant  Shipping 
Act,  1854,  sees.  404,  405,  412  — Lands 
Clauses  Act,  1845,  sec.  62.— A  proprietrix 
claimed  compensation  for  damage  to  the 
pecuniary  value  and  amenity  of  her  mansion 
house  and  land  from  the  possible  presence 
of  a  foghorn  signal  upon  a  neighbouring 
island   acquired    by   the    Commissioners   of 
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Northern  Lights  as  a  site  for  a  lighthouse. 
The  oversman  allowed  compensation  subject 
to  the  decision  of  the  Court  upon  the  point 
Held  that  no  compensation  was  due,  because 
(1)  the  injury  was  uncertain;  (2)  the  claim 
was  not  connected  with  the  land  or  for  an 
injury  to  the  land;  (3)  the  erection  of  a 
foghorn  signal  would  not  be  in  virtue  of 
any  statutory  powers.  Nisbet  Hamilton  v. 
Northern  Lighthmises  CommissiotierSf  1886,  13 
R.  710;  23S.  L.  R.479. 

27.  OompeiiBation  —  Water  Bights  — 
Public  Health  —  Bights  of  Biparian 
Owners  —  Public  Health  Act,  1867,  sees. 
89,  90.  —  A  local  authority  acquired  water 
rights  in  a  bum  from  the  proprietor  through 
whose  lands  it  (partly)  ran.  Held  that  the 
lower  riparian  proprietors  were  entitled  to 
compensation  so  far  as  their  interests  were 
affected.  Peterliead  Commrs,  v.  Forbes,  1895, 
22  R.  852 ;  32  S.  L.  R.  645  ;  3  S.  L.  T.  75. 

28.  Compensation— Loss  of  Wayleave.— 

A  railway  company,  taking  groimd  under 
compulsory  powers,  deprived  the  proprietor 
of  a  wayleave  hitherto  paid  him  in  respect 
of  the  land  taken.  In  fixing  the  compensa- 
tion, held  that  the  loss  of  wayleave  was  not 
to  be  taken  into  account.  Aikman  v.  Cale- 
donian Rly,  Coy.,  1877,  4  R.  1020;  14  S.  L.  R 
617. 


29.  Compensation— Minerals— Freestone 
being  left  nnworked— Basis  of  Compensa- 
tion —  Railways  Clauses  Act,  1845,  sees. 
70  to  78.  —  Held  that  a  railway  company 
in  acquiring  minerals  under  sec.  71  of  the 
Railways  Clauses  Acts  are  bound  to  pay 
compensation  on  the  footing  the  surface  had 
remained  as  it  was  before  they  acquired  it 
for  the  purpose  of  their  undertaking,  and  as 
if  there  was  no  railway  embankment.  Scott 
V.  Caledonian  Rly.  Coy.,  1904  (O.  H.),  1 1  S.  L.  T. 
779. 

30.  Compensation— Reference  to  Sheriff 
—  Judge  or  Valuator.  —  Opinion  that  in 
determining  valuations  under  the  Lands 
Clauses  Act  the  Sheriff  acts  as  a  valuator 
and  not  as  a  judge.  Glasgow  District  Subway 
Coy,  V.  Esselmont,  1895,  22  R.  658 ;  32  S.  L.  R. 
359 ;  2  S.  L.  T.  582. 

31.  Compensation  —  Severance  —  Facts 
Relevant  to  reduce  Amount  of  Com- 
pensation.— In  terms  of  the  si)ecial  Act  of 
a  railway  company,  arbiters  were  called  on 
to  consider,   for  purposes  of  compensation 


whether  part  of  a  property  could  be  severed 
without  injury  to  the  remainder.  Question: 
Whether  it  was  relevant  for  the  arbiters  to 
take  into  account  the  use  which  the  railway 
company  proposed  to  make  of  the  land,  or 
rights  of  servitude  which  they  were  prepared 
to  concede  to  the  owners.  Caledonian  Rly. 
Coy.  V.  Turean,  1898  (H.  L.),  25  R.  7;  35 
S.  L.  R.  404. 

32.  Compensation  — Structural  Damage 
—Owner— Occupier— Tenant.— A.  sold  the 
''SteePs  HoteP'  to  B.  for  a  partial  payment 
down,  the  balance  of  the  price  to  be  paid  off 
in  instalments.  It  was  agreed  that  B.  should 
at  once  take  possession,  but  that  the  title  to 
the  property  should  remain  in  A.  till  the  full 
price  should  be  paid.  Operations  by  the  Cale- 
donian Railway  Company  caused  structural 
damage  to  the  premises.  Claims  for  com- 
pensation were  lodged  by  both  A.  and  B. 
A.'s  claim  was  admitted^  but  the  company 
presented  a  note  of  suspension  and  interdict 
against  B.'s  proceeding  to  arbitration.  They 
stated — (1)  any  claim  he  might  have  as  owner 
was  included  in  A.'s  claim  ;  (2)  he  was  neither 
tenant  nor  legal  occupant ;  (3)  in  any  event, 
his  claim  could  not  exceed  that  of  a  yearly 
tenant,  and  should  be  assessed  by  the  Sheriff 
in  terms  of  sec.  114  of  the  Lands  Clauses  Act. 
Held  that  B.  had  a  good  title  of  occupancy, 
and  interdict  refused.  Caledonian  Rly,  Coy,  v. 
Morrison,  1898,  25  R.  1001;  35  S.  L.  R. 
774 ;  6  S.  L.  T.  70. 

33.  Compensation— Tenant— Last  Year 
of  Lease  — Lands  Clauses  Consolidation 
Act,  1845,  sec.  114. — Is  a  tenant  in  the 
last  year  of  his  lease  a  person  "having  no 
greater  interest  (in  lands)  than  as  tenant 
for  a  year"  in  the  sense  of  sec.  114  of  the 
Lands  Clauses  Consolidation  Act,  1845  P 
Ferguson  v.  Hood,  1881,  9  R.  168 ;  19  S.  L.  R. 
145. 

34.  Compensation  —  Tenant  —  Lease  — 
Chance  of  Renewal. — A  tenant  claiming 
compensation  for  compulsory  disturbance  is 
not  entitled  to  an  allowance  in  respect  of  the 
chance  he  might  have  had  of  obtaining  a 
renewal  of  his  lease.  Lynch  v.  Glasgow  Corpn., 
1903,  5  F.  1174;  40  S.  L.  R.  860;  11  S.  L.  T. 
263. 

35.  Compensation— Tenant— Lease  with 
Break  — Lands    Clauses   (Scotland)   Act 
1845. — Fleming  was  tenant  of  a  farm  under 
a  nineteen  years'  lease,  1891-1910,  but  with 
breaks  at  six,   eleven,  or  sixteen  years   in 
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favour  of  landlord  or  tenant.  The  District 
Committee  of  Middle  Ward  of  Lanarkshire 
gave  notice  for  and  acquired  66  acres  of  the 
farm.  In  fixing  the  sum  to  be  awarded 
Fleming  as  compensation,  held  that  the 
tenant  must  be  treated  as  a  tenant  for 
nineteen  years,  subject  to  contingencies 
which  must  diminish  the  chances  of  his 
continuing  rpossession,  and  so  be  taken  into 
account  in  making  the  valuation.  Fleming 
V.  District  Covimittee  of  Middle  Ward  of 
Lanarkshire^  1895,  23  R.  98 ;  33  S.  L.  R.  83 ; 
3  S.  L.  T.  157. 

36.  Ck>mp6]i8ation— Tenant— Lease— Paxt 
acqnired  — Extent  of  Cnaim.  — A  railway 
company  acquiring,  under  compulsory  powers, 
a  portion  of  a  farm  then  on  lease,  may,  during 
the  currency  of  the  lease,  make  use  of  only  a 
part  of  the  portion  so  acquired,  paying  the 
tenant  compensation  for  the  part  used,  and 
receiving  from  him  rent  for  the  balance  left 
in  his  possession.  Stevenson  v.  N.  B.  Rly,  Coy., 
1901,  4  F.  224;  39  S.  L.  R  215;  9  S.  L.  T. 
280. 

37.  Compensation  —  Tenant  —  Lease  — 
Power  of  Resumption  in  Landlord— Rij^t 
of  Railway  Company  to  Fonnd  on  Clause 
of  Resumption— Lands  Clauses  (Scotland) 
Act,  1845,  sees.  23,  24,  26.— A  railway 
company  acquired  land  from  a  proprietor 
who  had  in  the  lease  by  him  of  a  clay  field 
reserved  power  to  himself  to  resume  any  part 
at  his  pleasure,  but  had  never  exercised  the 
power.  On  the  tenant  claiming  compensation 
by  arbitration,  held  that  the  company  were 
not  entitled  to  found  on  the  clause  of  re- 
sumption. Solway  Junction  Rly.  Coy.  v. 
Jackson,  1874,  1  R.  831 ;  11  S.  L.  R  344. 

38.  Compensation  —  Tenant  —  Lease  — 
Production  in  Evidence.— On  demand  by  a 
party  taking  land  under  compulsory  powers 
A  tenant  for  a  longer  period  than  a  year  must 
produce  his  lease  or  other  evidence  of  his 
tenure  within  twenty-one  days  (Act,  sec.  115). 
Held  that  the  twenty-one  days  run  from  the 
date  of  a  demand  made  after  the  claim  for 
compensation  has  been  lodged.  Forfar  and 
Brechin  lily.  Coy.  v.  Bell,  1892,  19  R  786; 
29  S.  L.  R.  648. 

39.  Compensation  —  Tenant  —  Lease  — 
Proof  of  Completed  Contract  of  Lease. 

— Where  a  tenant,  claiming  compensation 
against  a  railway  company  for  compulsory 
disturbance,  had  failed  to  prove  that  there 
was  a  completed  contract  of  lease  between 


him  and  the  landlord  at  the  time  the  notice 
to  take  was  served,  hdd  that  his  claim  was 
excluded.  N.  B.  Rly.  Coy,  v.  Lindsay^  1875, 
3R168;  13S.  L.  R.  97. 

40.  Compensation  —  Tenant  —  Yearly 
Tenant— Railways  Clauses  Consolidation 
Act,  1845,  sec.  6— Lands  Clauses  Con- 
solidation Act,  1845,  sec.  114.— A  claim  by 
a  yearly  tenant  against  a  railway  com- 
pany for  compensation  must  be  brought 
before  the  Sheriff  in  terms  of  sec.  114  of 
the  Lands  Clauses  Consolidation  Act,  1845. 
Glasgov)  District  Subway  Coy,  v.  Albin  d; 
Son,  1895,  23  R.  81 ;  33  S.  L.  R.  54  ;  3  a  L.  T. 
138. 

41.  Consigned  Money  —  Authority  to 
Uplift— Expenses- Land  suliject  to  Burden 
— Discharge  of. — A  part  of  lands,  the  whole  of 
which  were  burdened  by  provisions  in  favour 
of  the  proprietor's  younger  children,  was 
acquired  by  a  local  authority  under  com- 
pulsory powers  and  the  value  consigned. 
On  a  petition  to  uplift,  the  proprietor  having 
otherwise  fully  secured  his  children's  pro- 
visions, held  that  a  minute  of  restriction  of 
the  security  to  the  lands  other  than  those 
taken,  signed  by  the  proprietor  and  by  his 
minor  daughter  with  her  father's  concurrence 
as  her  curator,  and  by  the  proprietor,  as 
father  and  tutor  of  his  other  (pupil)  children, 
was  a  valid  discharge  of  the  burden  in  a 
question  with  the  local  authority,  and  autho- 
rity to  uplift  gratited ;  but  no  expenses  found 
due  to  the  applicant.  Wardlaw  Ramsay, 
Petitioner,  1903  (0.  H.),  10  S.  L.  T.  691. 

42.  ConsignedMoney— Expenses  of  Rein- 
vesting.— Held  that  a  railway  company  which 
had  acquired  a  portion  of  an  entailed  estate 
and  consigned  the  price  was  not  liable  to 
pay,  as  an  expense  of  reinvestment,  expenses 
incurred  by  the  heir  of  entail  in  possession 
in  paying  off,  with  the  consigned  money,  a 
bond  and  disposition  in  security  over  the 
entailed  estate.  Stirling'Stuart  v.  Caledonian 
Rly,  Coy.,  1893,  20  R.  932 ;  30  S.  L.  R.  812 ;  1 
S.  L.  T.  138. 

43.  Consigned  Money  —  Investment  — 
Lands  Clauses  Act,  1845,  sees.  67,  68,  79. 

— The  Court  authorised  the  bank,  in  which 
money  had  been  consigned  under  the  Lands 
Clauses  Act,  1845,  on  the  compulsory  pur- 
chase of  lands  belonging  to  a  trust,  to  pay 
over  the  money  to  the  trustees  for  investment 
in  terms  of  the  trust.  Dicksoti^s  Trs.,  1889, 
16  R.  519. 
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4L  Goxudgned  Money— Petition  to  Uplift 
— Beduction  of  Award.— Petition  to  uplift 
money  consigned  in  terms  of  sec.  86  of  the 
Lands  Clauses  Act,  1845,  dismissed  where 
there  was  pending  an  action  of  reduction 
of  the  award  of  the  arhiter  fixing  the  value 
of  the  lands.  Main  v.  Lanarkshire  and 
Dvmbartonskire  Ely,  Coy.,  1896,  22  R  487 ; 
32  S.  L.  R.  367 ;  2  S.  L.  T.  561. 

45.  Oonsigned  Money— Power  to  Uplift 
— "AbBolutely  Entitled."  —  Held  that 
trustees  having  a  power  to  horrow  and  to 
sell  trust -estate  were  entitled  to  uplift 
consigned  money.  Williamson's  Trs,^  Peti- 
tioners, 1903  (0.  H.),  11  S.  L.  T;  288. 

46.  Consigned  Money— Uplifting— Ex- 
penses of  BeinYestment  —  Expenses  of 
acgniring  New  Land. — A  railway  company 
acquired  a  church  under  their  compulsory 
powers.  The  compensation  awarded  was 
consigned.  The  church  trustees  acquired 
a  new  site  for  their  church.  In  a  petition 
for  warrant  to  uplift  the  consigned  money, 
the  L.  O.  allowed  as  an  item  of  expenses  due 
by  the  railway  company  a  sum  paid  by  the 
church  trustees  to  their  law-agent  in  con- 
nection with  the  acquisition  of  the  new  site. 
St,  Columba  Church  Trs.,  Petitioners,  1902 
(0.  H.),  10  S.  L.  T.  282. 

47.  Ck>nsigned  Money— Compensation— 
Investment — BeinYestment — Expenses — 
Lands  Clauses  (Scotland)  Act,  1846,  sees. 
67,  68. — ^Where  the  person  entitled  to  com- 
pensation is  under  disability  and  the  money 
has  to  be  invested,  the  expenses  of  the  invest- 
ment and  also  of  reinvestment  when  that  is 
necessary  fall  upon  the  promoters.  Christie  v. 
Caledonian  Ely,  Coy,,  1894  (O.  H.),  1  S.  L.  T. 
582. 

48.  Consigned  Money— BeinYestment— 
Expenses— Lands  Clauses  Act^  1845,  sec.  68. 
— ^Where  the  purchase-money  of  glebe  lands 
compulsorily  taken  had  been  invested  on 
heritable  security  under  the  Lands  Olauses 
Act,  sec.  68,  and  the  bond  had  been  paid 
up  by  the  borrower,  held,  in  an  application 
for  its  reinvestment  in  Consols,  that  the 
promoters  of  the  undertaking  must  pay  the 
expenses  of  the  application  and  of  the  rein- 
vestment. Gunn  V.  The  Parochial  Board  of 
Dollar  (O.  H.),  1886,  23  S.  L.  R.  623. 

49.  Consigned  Money— ReinYestment— 
Expenses— Lands  Clauses  Act,  1^^,—Held 
that  the  reinvestment  in  feu-duties  of  money 


consigned  by  a  railway  company,  in  terms  of 
sec.  67  of  the  Lands  Olauses  Act  of  1845,  was 
a  permanent  and  irredeemable  investment 
in  land,  and  that  the  railway  company  were 
liable  in  the  expense  of  the  application  for 
such  reinvestment,  in  terms  of  sec.  79  of  the 
Act.  SteioaHy  Petitioner  (O.  H.X  1876,  12 
S.  L.  R.  303. 

50.  Consigned  Money— BeinYestment— 
Expenses— Lands  Clauses  Act,  1845.— In 
an  application  by  marriage-contract  trustees 
for  authority  to  uplift  money  consigned  by  a 
railway  company  under  the  Lands  Clauses 
Consolidation  Act,  and  to  invest  the  same 
in  any  way  authorised  by  the  marriage  con- 
tract or  prescribed  by  the  Trusts  Acts,  or 
in  the  purchase  of  heritable  subjects,  held 

(1)  that  the  trustees  were  '^  absolutely  en- 
titled to"  the  consigned  money  within  the 
meaning  of  the  67th  section  of  the  Act,  but 

(2)  that  they  were  not  entitled  under  sec.  79 
to  receive  from  the  promoters  the  expenses 
of  reinvesting  the  money  as  craved  in  their 
petition.  Opinion  that  promoters  are  not 
liable  under  sec.  79  in  the  expenses  of  rein- 
vestment unless  authority  is  expressly  given 
to  invest  the  consigned  money  in  one  of  the 
particular  investments  there  specified.  Glover 
and  Others  (ManueVs  Trustees),  Petitioners 
(O.  H.),  1893,  30  S.  L.  R.  658. 

51.  Consigned  Money— BeinYostment— 
Expenses  —  Lands  Clauses  Act,  1845— 
Investment  of  Pnxchase- Money. —Where 
the  purchase-money  of  land  compulsorily 
taken  had  been  invested  in  heritable  security 
under  the  Lands  Clauses  Act,  sec.  68,  and 
the  bond  had  been  paid  up  by  the  borrower, 
held,  in  an  application  for  its  reinvestment  in 
Consols,  that  the  promoters  of  the  under- 
taking must  pay  the  expenses  of  the  applica- 
tion and  of  the  reinvestment.  Ounn  v.  ITie 
Parochial  Board  of  Dollar,  1886  (O.  BL),  23 
S.  L.  B.  623. 

52.  Consigned  Money— BeinYostment— 
Expenses— Lands  Clauses  Consolidation 
(Scotland)  Act,  1845  (8  Vict.  c.  19),  sec.  79 
—Entail— Petition  for  Investment  of  Snm 
awarded  to  Heir  of  EntaiL  —  A  sum  of 
money  awarded  to  an  heiress  of  entail  in 
possession  for  land  taken  by  a  railway  com- 
pany, and  deposited  in  bank  under  the  Act, 
was  under  the  authority  of  the  Court,  in 
part  applied  in  payment  of  permanent  im- 
provements, and  the  balance  invested  in 
heritable  security.  The  railway  company 
paid  the  expenses  of  the  application.     Some 
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years  thereafter  the  heiress  of  entail  ob- 
tained authority  from  the  Court  to'  uplift 
part  of  the  money  so  invested  and  apply  it 
in  payment  of  further  improvement  expendi- 
ture. The  expense  of  this  application  was 
also  paid  by  the  railway  company.  Sub- 
sequently the  debtor  in  the  bond  paid  up  the 
amount  remaining  so  invested,  and  the  then 
heir  of  entail  in  possession  having  expended 
a  like  sum  in  improvement  expenditure,  pre- 
sented a  petition  to  have  the  money  applied 
in  repayment  thereof,  and  prayed  that  the 
railway  company  should  be  found  liable  in 
the  expense  of  the  application.  The  date 
of  this  application  was  more  than  nineteen 
years  after  the  date  of  the  award.  Held  that 
the  railway  company  was  not  liable.  Logan  v. 
CaUdo7iian  KLy,  Coy,,  1889  (O.  H.),  26  S.  L.  R. 
521. 

53.  Exercise  of  —  Statutory  Trostees— 
Powers  —  Invalidity  of  Agreement  pnr- 
portinir  to  restrain  Powers  over  Land 
taken.  —  Statutory  trustees  who  acquire 
land  under  compulsory  powers  cannot  bind 
themselves  not  to  exercise  their  full  statutory 
powers.  Ayr  Harbour  Trs,  v.  Oswald^  1883, 
8  A.  0.  623 ;  10  E.  (H.  L.)  85 ;  20  S.  L.  R. 
873. 

54.  Exercise  of— Title  to  interfere  with— 
Adjoining  Proprietor— Iigurious  Aifection. 
— Held  that  the  proprietor  of  lands  fronting  a 
public  street,  vested  in  the  magistrates,  had 
no  title,  apart  from  a  claim  for  injurious  affec- 
tion, to  insist  that  provisions  of  an  Act,  under 
which  a  railway  was  working  in  the  street, 
should  be  enforced;  the  enforcement  of  the 
Act  being  a  matter  left  by  the  Act  itself  to 
the  magistrates.  Muir  v.  Caledonian  Rly. 
Coy,,  1890,  17  R.  1020;  27  S.  L.  R.  806. 

55.  "Omitted  Interest"  — Final  Deter- 
mination of  Dispute— Institution  of  Pro- 
ceedings.— Sec.  117  of  the  Lands  Clauses  Acts, 
1845,  provides  that  promoters  of  undertakings 
shall  purchase  ''omitted  interests ''  within  six 
months  after  notice  of  such  interest,  or  within 
six  months  of  the  final  determination  of  any 
dispute  as  to  its  existence.  Held  (1)  that  the 
duty  to  institute  proceedings  for  the  purchase 
falls  on  the  party  in  right  of  the  interest ;  (2) 
(in  the  circumstances  of  the  case)  that  there 
had  been,  prior  to  this  judgment,  no  final  de- 
termination of  the  interest  involved.  Cale- 
danian  Rly,  Coy,  v.  Davidso^i's  Trs,,  1902  (H.  L.), 
40  S.  L.  R.  98. 

56.  ''Omitted  Interest"  — Intention  to 
Acquire.  —  Where   lands   have  been    taken 


under  compulsory  powers,  but, ''  through  mis- 
take or  inadvertence,"  certain  interests  in  the 
lands  have  not  been  acquired,  it  is  competent 
to  acquire  them  as  "  omitted  interests."  But 
hM  that  the  interests  referred  to  are  those 
which  the  undertaker  all  along  intended  to 
acquire.  DavidsorCs  Trs.  v.  Caledonian  Ely. 
Coy,,  1894,  21  R.  1060. 

57.  "Omitted  Interest  "—Lands  Olauses 
Act,  1845,  sec.  117. — An  '' omitted  interest" 
is  an  interest  in  land^  necessary  for  the 
success  of  their  undertaking,  which  the  pro- 
moters, in  acquiring  the  lands,  have  failed, 
"  through  mistake  or  inadvertency,"  to  pur- 
chase. Such  interests  may  be  taken  by  the 
promoters,  under  the  Lands  Clauses  Act, 
within  six  months  of  learning  their  mis- 
take (sec.  117).  If  they  fail  to  take  steps 
within  the  six  months,  the  person  in  right 
of  the  interest  may  recover  from  them  by 
ordinary  action  damages  for  any  loss  he  has 
suffered  through  injurious  affection  of  the 
interest.  Davidson's  Trs.  v.  Caledonian  Rly. 
Coy.,  1899,  37  S.  L.  R.  150. 

58.  Procedure— Deposited   Plan— Lands 

''delineated."  — if«Z(2  that  lands  were  not 
"delineated"  in  a  plan  which  showed  only 
three  of  four  necessary  boundaries.  Coais 
V.  Caledonian  Rly.  Coy,,  1903,  41  S.  L.  R.  55 ; 
11  S.  L.  T.  391. 

59.  Procedure— Notice  to  take  Lands — 
Error  in  Description  —  Railways  Clauses 
Act,  1845,  sec.  7. — A  notice  to  acquire  lands 
which  is  partially  bcul  is  void  altogether. 
Coats  V.  Caledonian  Rly,  Coy.,  1903,  41  S.  L.  R. 
55 ;  11  S.  L.  T.  391.  M'Callum  v.  Glasgow  Dis- 
trict Subway  Coy,,  1895  (O.  H.),  3  S.  L.  T.  194. 

60.  Procedure— Notice— Iiuury  to  Access 
— Compensation. — A  railway  company  having 
under  compulsory  powers  acquired  a  piece 
of  ground  from  a  superior  who  had  bound 
himself  to  form  the  ground  into  a  street  for 
the  benefit  of  an  adjoining  feu,  the  feuar 
raised  an  action  of  damages  at  common  law 
against  the  railway  company  for  injury  to  his 
access,  maintaining  that  the  company  were 
not  entitled  to  the  benefit  of  the  statutes, 
as  they  had  failed  to  give  him  notice  under 
sec.  17  of  the  Lands  Clauses  Act,  1845.  Held 
that  the  feuar  was  not  entitled  to  the  statu- 
tory notice,  and  that  his  only  remedy  was  a 
claim  for  compensation  under  sec.  6  of  the 
Railways  Clauses  Act,  1845.  Laioson  v.  Cale- 
donian Rlif.  Coy,,  1881,  8  R.  442 ;  18  S.  L.  R. 
275. 


449 


COMPULSORY  POWERS 


450 


61.  Procedure  — Notice— Lands  Injuri- 
ously Affected  —  Interdict  —  Railways 
Clauses  Consolidation  Act,  1845,  sec.  6.— 
Where  a  railway  company  cut  off  a  proposed 
access  from  a  feu  to  a  turnpike  road  but 
took  no  part  of  the  feu,  held  that  the  com- 
pany were  not  obliged  to  serve  a  notice  on 
the  feuar,  and  therefore  not  subject  to  in- 
terdict from  proceeding  with  the  construction 
of  their  line  without  notice.  Observations  on 
sec.  6  of  the  Railway  Clauses  Act,  1845.  Don 
V,  N,  B,  My.  Coy,  Don  v.  Newport  Rly,  Coy,^ 
1878,  6  R  972 ;  16  S.  L.  R.  647. 

62.  Procedure— Notice  to  Treat— Aver- 
ment that  Land  not  taken  for  Statutory 
Purposes. — The  pursuers  sought  to  reduce 
certain  notices  to  treat  bearing  to  be  issued 
by  the  defenders  in  pursuance  of  the  Edin- 
burgh Improvement  Act,  1893.  The  defenders 
were  entitled  to  take  the  ground  for  the  piur- 
poses  of  the  Act,  and  they  were  also  entitled 
to  dispose  of  any  surplus  land  acquired  bond 
fide  for  the  purpose  of  the  Act.  The  piursuers 
averred  that  the  notices  were  not  issued  in 
pursuance  of  and  for  the  purposes  of  the 
Act,  but  that  their  real  purpose  was  to  carry 
out  an  illegal  arrangement  to  hand  over  the 
property  to  the  University  authorities.  Held 
after  a  proof  that  the  defenders  were  not 
entitled  to  take  the  land  simply  to  hand  it 
over  to  the  University,  but  that  the  pursuers 
had  failed  to  establish  any  such  arrangement. 
Michael  v.  MagistraJtes  of  Edinburgh^  1895 
(O.  H.),  3  S.  L.  T.  158. 

63.  Procedure— Notice  to  Treat— Effect 
of  Notice— "Road"— Lands  Clauses  Act, 
1845,  sec.  46. — Held  that  the  courtyard  of 
premises,  although  used  by  the  owner  of  the 
premises  and  by  one  of  his  neighbours  as  an 
access  to  their  buildings,  was  not  a  "road" 
in  the  sense  of  sec.  46  of  the  Lands  Clauses 
Act,  1845.  Opinions  in  Court  of  Session^  that 
the  effect  of  notice  to  treat  given  by  a  rail- 
way company  in  terms  of  its  Act  that  certain 
lands  "are  required,  and  will  be  taken  and 
used,"  constitutes  a  contract  between  the 
owner  and  the  company,  the  only  question 
remaining  being  the  determination  of  the 
price.  Caledonian  Rly,  Coy.  v.  Turcan,  1898 
(H.  L.),  26  R.  7 ;  35  S.  L.  R.  404. 

64.  Procedure— Notice  to  Treat— Burgh 
—Setting  hack  Buildings.— Lands  Clauses 
Act^  1845,  sees.  17, 24.— Burgh  Police  (Scot- 
land) Act^  1892,  sec.  158.— A  requisition  by 
magistrates  to  the  owner  of  burgh  subjects 
that,  in  the  event  of  his  rebuilding,  he  must 


set  back  his  houses  from  the  street  (sec.  158, 
Burgh  Police  Act,  1892)  is  not  equivalent  to 
or  analogous  to  the  notice  to  treat,  provided 
for  by  sec.  17  of  the  Lands  Clauses  Act. 
But  the  proprietor  receiving  such  a  re- 
quisition may  proceed  to  have  the  com- 
pensation to  which  he  is  entitled  fixed  by 
arbitration,  in  terms  of  sees.  23  and  24. 
Inverness  Magistrates  v.  Groat,  1898  (0.  H.), 
5  S.  L.  T.  408. 

65.  Procedure  —  Notice  to  Treat  — Re- 
quired Lands  Part  of  Building— Reduction 
of  Notice— Restriction  of  Claim.— Notice 
to  treat  for  a  strip  of  ground  having  been 
served  upon  a  proprietor,  he  gave  counter- 
notice  in  terms  of  sec.  20  of  the  Acts  that 
the  strip  formed  part  of  nine  tenements, 
value  £22,000.  An  action  was  brought  to 
have  it  declared  that  this  notice  was  bad. 
Thereupon  the  proprietor  gave  a  second 
notice  that  the  strip  formed  part  of  one  of 
the  tenements,  value  £3700,  and,  in  defence 
to  the  action,  restricted  his  claim  to  this 
figure.  Held  that  decree  must  be  granted 
declaring  null  the  first  notice.  Glasgow  Cor- 
pwation  V.  M'LaughXin,  1900  (0.  H.),  8  S.  L.  T. 
198. 

66.  Procedure— Notice  to  Treat- Vali- 
dity —  Second  Notice  embracing  Lands 
already  Notified.  —  Held  that  a  notice  to 
treat  was  not  bad  because  it  included  lands 
which  had  formed  separately  the  subject  of 
an  earlier  notice.  Coats  v.  Caledonian  Rly.  Coy., 
1903,  6  F.  1042;  41  S.  L.  R.  55;  11  S.  L.  T. 
391. 

67.  Railway— Liability  of  Railway  Com- 
pany for  Feu-Duty— Lands  acquired  by 
Agreement  for  Extraordinary  Purposes- 
Lands  Clauses  Act,  l^^.—Held  that  the  pro- 
visions of  the  Lands  Clauses  Act,  whereby 
a  railway  company  is  authorised  to  acquire 
lands  without  coming  under  any  feudal  re- 
lation to  the  superior  of  the  lands,  are  not 
applicable  to  lands  purchased  by  the  com- 
pany by  agreement  for  extraordinary  pur- 
poses, and  conveyed  by  a  common  law  title. 
M*Corkindale  v.  Caledonian  Rly.  Coy,,  1893 
(0.  H.),  31  S.  L.  R.  561. 

68.  Superfluous  Lands— Date  to  be  looked 
to  — Lands  Clauses  Consolidation  (Scot- 
land) Act,  1845,  sec  120— Personal  Bar.— 

On  the  expiry  of  ten  years  from  the  date  fixed 
by  statute  for  the  completion  of  their  works 
there  remained  unused  in  the  hands  of  the 
C.  and  0.  Railway  Coy.  two    plots  of  land 
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adjacent  to  their  station  in  Oban.  The  ad- 
joining proprietor  contended  that  these  plots 
were  "superfluous  lands'*  in  the  sense  of 
sec.  120  of  the  Lands  Glauses  Act,  1846,  and 
therefore  vested  in  him.  The  ten  years 
expired  on  17th  July  1892,  but  the  adjoin- 
ing proprietor  did  not  raise  his  action  till 
1896.  During  the  currency  of  the  ten  years 
the  directors  of  the  company  had  repeatedly 
negotiated  for  the  sale  of  the  plots,  and  after 
the  expiry  of  the  time  had  granted  five  years* 
leases  (terminable  on  one  year's  notice)  of  the 
subjects.  On  the  other  hand,  the  company 
proved  that  this  was  the  only  ground  avail- 
able for  a  proposed  extension  of  their  station, 
and  maintained  that  the  lands,  being  neces- 
sary for  the  purposes  of  their  works,  were  not 
superfluous.  Held  (1)  that  the  point  of  time 
to  be  looked  to  in  considering  the  character 
of  the  lands  was  17th  July  1892 ;  (2)  that  the 
actings  of  the  directors  were  evidence  of  the 
quality  of  the  lands,  whether  they  were  super- 
fluous or  not ;  and  (3)  that  this  evidence  was 
rebutted  by  direct  testimony  that  the  lands 
were  not  superfluous  on  17th  July  1892. 
Opinion  by  Ld.  Watson  that  the  plea  of 
personal  bar  does  not  apply  to  a  claim  under 
sec.  120  of  the  Act.  Macfie  v.  Callander  d: 
Oban  Rly.  C(n/.,  1898  (H.  L.),  25  R  19;  35 
S.  L.  R.  413 ;  5  S.  L.  T.  109. 

69.  Superfluons  Lands— Land  Reserved 
for  Station— Possession  of  Reserved  Land 
by  Purchaser  of  Adjoining  Land— Lands 
Clauses  Consolidation  Act,  1845,  sec.  120.— 
A  railway  let  surplus  lands  to  an  adjoining 
proprietor.  They  then  sold  them  to  him 
except  a  part  reserved  for  a  station,  but 
allowed  him  to  possess  it  without  rent.  Held 
the  excepted  part  had  not  vested  in  the  pro- 
prietor as  superfluous  lands — it  being  reason- 
able to  suppose  at  the  time  the  reservation 
was  made  that  the  land  would  be  required  for 
a  station,  and  it  being,  in  fact,  so  required 
when  the  question  was  raised.  N,  B.  Bly, 
Coy,  V.  Moon's  Trs.,  1879,  6  R.  640;  16  S.  L.  R. 
329. 

70.  Snperflnous  Lands  — Lands  Clauses 
Act,  1845,  sec.  120— Railway.— At  the  end 
of  ten  years  from  the  expiry  of  the  term 
fixed  by  their  Act  for  the  completion  of  their 
works,  a  railway  company  was  in  possession 
of  an  unused  piece  of  land  which  could  not 
be  used  unless  more  land  were  acquired,  and 
that  the  company  had  not  power  to  do.  Held 
that  the  land  reverted  to  the  adjoining  pro- 
prietor as  superfluous  in  the  sense  of  sec.  120 
of  the  Lands  Clauses  Act.    Steicwrt  v.  High- 
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Bbbach,  48-59. 

Action  fob,  1-3. 

ACgUlESCENCB  in,  48. 

Intimated,  49-53. 

Matebial  Condition,  54-59. 

Building  Contbaot,  5-13. 

Capacity,  see  voce  Butband  and  Wiftf  In- 
sanity,  Parent  and  Child, 

Conditions,  22-30. 

IMPUED,  20-30. 

Pbecbdbnt,  23-25. 

Confidentiality,  26. 

Consensus  in  idem,  78,  79 ;  and  see  voce 
Error t  Fraud, 

conbtbuction  of,  14-46. 

Conventional  Rbmbdy,  4. 

CoNTBA  BONOS  MOBES,  see  Unlawfvl  Agree- 
ments. 

Custom,  18, 19. 

Damages,  see  Voce 

Death,  61, 111-113. 

Delectus  PEBsoNiB,  106-110. 

Diffbbencbb,  Contbact  fob,  175-184. 

DiSCHABGE  OF,  47-72. 

Dbapt,  92-94. 

DUBATION,  33-36. 

Ebbob,  see  Voce, 

Family  Abbangement,  184. 

FOBM,  73. 

FOBMATION,  73-104. 

Fbaud,  see  Voce, 

Fbustba  petis,  137. 

Gaming,  158,  157, 162, 163, 176-184. 

Impossibility,  66-72. 

Instalment  Contbact,  47 ;  and  voce  Sale, 

INTEBEST  TO  ENFOBCE,  133-138. 
Jus  QUAE8ITUM,  114-131. 

Legal  Repbebsntativbs,  111-113, 

Locus  PCENITENTUB,  76-96. 
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LOTTEBY,  162,  163. 

MiBBBPHBSSNTATiON,  866  voce  Error, 

Modification  of  Tebmb,  101-104. 

Mutuality,  62. 

New  Term,  80-82. 

**  No  Resulting  Loss,"  3. 

Notice  to  Treat,  100. 

Nudum  factum,  152 ;  see  PromUe, 

Offer  and  Acceptance,  76-100. 

Pactum  illicitum,  see  Unlawful  Agreement. 

Parties,  105-135. 

Performance,  60-144. 

Post,  87,  97. 

Procuring  Breach,  1. 

Promise,  145-152. 

Rescission,  153-165 ;  and  see  Dueharge. 

Res  inter  alios,  see  Third  Party, 

Res  perit  domino,  9,  10, 67  ;  see  voce  Sale, 

Restitutio  in  integrum,  154, 166. 

Restraint  of  Trade,  164-170. 

Sealed  Offer,  98. 

Secret  Profit,  172,  173;  see  voce  Com- 

pany. 
Shares,  Contract   to   take,    see   voce 

Company, 
Silence,  82, 91. 

Specific  Performance,  139-142. 
Sponsio  LUDICRA,  see  Unlawful  Agreement. 
Strike  Clause,  22. 
Subject  Matter,  156-183. 
Substituted  Performance,  143,  144. 
Supervening  Legislation,  68,  69. 
Suspensive  Condition,  99. 
Termini  habiles,  31-36. 
Third  Party,  106-132. 
TiPPUNG  ACT,  171. 
Transaction,  184. 

Unilateral  Agreement,  see  Promite, 
Unlawful  Agreement,  166-183. 
Waiver  of  Condition,  99. 

1.  Breach— Procuring  Breach  of.— Issue 
— Whether  A.  B.  procured  and  enticed  C.  D. 
to  break  his  contract  with  E.  F.,  refused,  Muir 
V.  jBo66w,  1898  (0.  H.),  6  S.  L.  T.  244. 

2.  Breach  —  Action  on — Must  be  Ex- 
haustive.—Chums  for  damages,  past,  pre- 
sent, and  future,  arising  out  of  a  single 
breach  of  contract  must  be  liquidated  in  a 
single  action  once  for  all  Stecenson  v.  PorUi- 
fex  db  Wood,  1887,  15  R.  125 ;  25  S.  L.  R.  120. 

3.  Breach— Action  on— Defence— No  Re- 
sulting Loss.- Action  for  damages  for  breach 
of  contract  held  irrelevant  where  the  pursuer 
could  show  no  resulting  loss.      The  nnrsuer 


had  obtained  a  public-house  licence  in  name 
of  the  defender,  who  had  agreed  to  indorse 
the  certificate  when  called  on  so  to  do.  The 
defender  declined  to  indorse,  but,  his  in- 
dorsation being  unnecessary  to  an  effectual 
transfer,  the  Court  held  as  stated.  Hawick 
Heritable  Investment  Bank,  Ltd.  v.  Huggan, 
1902,  6  F.  75;  40  S.  L.  R.  33;  10  S.  L.  T. 
320.  Cf .  Dominion  Bank  v.  Bank  of  Scotland^ 
1889,  16  R.  1081,  at  p.  1095;  26  S.  L.  R. 
753.  Stiven  v.  IFatson,  1874,  1  R.  412;  11 
S.  L.  R  223.  Gillespie  v.  M'Linnachie  d:  EUis, 
1894  (0.  H),  2  S.  L.  T.  291.  fVaiigh  v.  Nisbett, 
1882,  19  S.  L.  R.  427.  But  see  IFebster  d:  Coy, 
V.  Cramond  Iron  Coy,,  1875,  2  R.  752;  12 
S.  L.  R  496. 

4L  Breach  —  Remedy  —  OonYentional 
Remedy. — A  stipulation  in  a  contract  for  a 
particular  form  of  remedy,  in  the  event  of 
a  breach,  does  not  preclude  the  party  in 
whose  favour  the  stipulation  is  made  from 
his  ordinary  legal  remedies.  Allan's  Trustee  v. 
Allan  cD  Sons,  1891, 19  R.  215 ;  29  S.  L.  R.  180. 

5.  Building  Contract— Approval  of  Work 
done— Settlement  of  Acconnts— Defects 
discovered  after  Settlement— Reparation 
—Personal  Bar— Mora.— A.  entered  into  a 
contract  with  B.  for  the  construction  of  a 
bridge.  On  the  completion  of  the  bridge, 
the  work  was  approved  by  a  resident  in- 
spector on  behalf  of  A.,  and  accounts  were 
finally  settled.  Two  years  later,  it  was  dis- 
covered that  some  of  the  work  had  not  been 
executed  according  to  contract.  Held  that 
A.  was  barred  from  opening  up  the  settle- 
ment. Ayr  Road  Trs.  v.  Adams,  1883,  11  R. 
326 ;  21  S.  L.  R.  224. 

6.  Bnilding  Contract— Architect— Re- 
sponsibility. —  Held  that  an  architect  who 
had  undertaken  the  supervision  of  building 
operations  was  liable  in  damages  to  his  em- 
ployer for  defective  work  done  by  a  con- 
tractor, where  due  supervision  on  his  part 
would  have  prevented  the  defect.  Jameson 
V.  Simon,  1899,  1  F.  1211 ;  36  S.  L.  R.  883; 
7  S.  L.  T.  133. 

7.  Bnilding  Contract  —  Construction  — 
Scheduled  Rates  or  Lump  Sum.  —  A  con- 
tract for  the  execution  of  certain  work 
named  a  lump  sum  and  referred  to  a  schedule 
which  showed  the  rates  and  estimated 
quantities.  It  added,  ''The  work  to  be 
measured  when  finished  and  charged  at 
schedule  rates — as  also  in  proportion  to  the 
lump  sum  in    this  offer."      Held   that  the 
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ooDtract  was  for  execution  of  the  work  at 
the  schedule  rates.  Jamieson  v.  M'Innes, 
1887,  16  R.  17;  25  S.  L.  R.  32. 

8.  Building  Ck>ntract—  Delay  —  Altera- 
tions ordered  after  Date  of  Oompletion— 
Penalty. — When  questions  arise  as  to  delay 
by  the  contractor  in  a  building  contract  and 
his  consequent  liability  to  pay  a  penalty, 
the  onus  is  on  him  to  show  that  his  employer 
rendered  performance  impossible  or  unreason- 
able. SUel  V.  Bell,  1900,  3  F.  319;  38 
S.  L.  R.  217  ;  8  S.  L.  T.  381. 

9.  Building  Contract  —  Destruction  of 
Building  before  Completion— Vis  major— 
Incidence  of  Loss.— Where  a  brick  gable, 
in  course  of  erection  by  contractors,  was 
blown  down  by  a  gale,  and  it  was  proved 
that  the  work  done  was  according  to  con- 
tract,— held  that  the  loss  fell  on  the  owner 
of  the  house.  M^Intyre  v.  Clow,  1875,  2  R. 
278  ;  12  S.  L.  R.  196. 

10.  Building  Contract  —  Destruction  of 
Building  before  Completion  —  Bes  perit 
domino. — A  contractor  was  building  a  bridge 
for  road  trustees,  and  after  it  had  been  all 
but  completed  it  fell,  through  no  fault  on 
the  part  of  the  builder,  having  been  inter- 
fered with  by  others.  Held  that  the  con- 
tractor was  entitled  to  payment  for  the  work 
done.  Richardson  v.  Dumfriesshire  Road  Trs., 
1890,  17  R.  805 ;  27  S.  L.  R.  650. 

11.  Building  Contract  —  Deviations  — 
Architect— Breach— Remedy.— In  a  build- 
ing contract,  where  the  builder  is  taken 
bound  to  execute  the  work  at  the  sight  and 
to  the  satisfaction  of  the  employer's  architect, 
the  latter  has  no  implied  authority  to  sanction 
deviations  from  the  contract.  Where  the 
builder  deviates,  even  with  the  architect's 
consent,  then,  if  the  deviations  are  of  con- 
siderable magnitude,  the  employer  may  refuse 
to  take  delivery  of  the  work  and  order  its 
removal;  or,  if  he  prefer  it,  keep  the  work 
and  pay  quantum  lucratus  sit.  But,  if  the 
deviations  are  inconsiderable,  the  employer 
must  take  over  the  work  and  claim  a  de- 
duction from  the  contract  price.  RaTtisay 
dh  Son  V.  Brand,  1898,  25  R.  1212;  35  S.  L.  R 
927 ;  6  S.  L.  T.  114.  Of.  Meik  dc  Sons  v.  Gifford 
and  Garvald  Rly,  Coy.,  1903,  11  S.  L.  T.  186. 

12.  Building  Contract  —  Extras— Archi- 
tect's Certificate.  —  A  firm  contracted  for 
the  erection  of  iron  buildings  for  a  lump 
sum.     The    contract    contained    conditions 


that  no  extras  should  be  executed  without 
the  engineer's  written  order,  and  that  no 
metal  in  excess  of  the  weights  specified  would 
be  paid  for.  In  the  course  of  the  work  the 
contractors  suggested  that  certain  girders 
should  be  made  heavier.  In  this  the  engineer 
after  some  demiur  acquiesced,  and  subsequently 
included  the  extra  weight  in  his  certificates 
for  interim  payments.  Held  that  neither 
the  engineer's  acquiescence  nor  his  subsequent 
certificates  were  equivalent  to  an  order  to 
execute  extra  work,  or  to  an  agreement,  ex- 
press or  implied,  to  pay  for  the  extra  weight. 
Tharsis  Sulphur  and  Copper  Coy.  v.  M^Elroy  db 
Sons,  1878,  6  R  (EL  L.)  171 ;  15  S.  L.  R.  777. 


<i 


13.  Building  Contract  - 
Measurement  of  "Extras"— Liability  for 
Sunreyor's  Fees.  —  A  contractor  is  not 
liable  for  the  payment  of  a  surveyor's  fees 
for  measiuring  ''extras''  claimed  by  the 
contractor.  Beattie  v.  Gilroy,  1882,  10  R. 
226 ;  20  S.  L.  R.  162. 

14.  Construction— Actings  of  Parties.— 

Where  for  a  long  period  of  years  the  parties 
to  a  contract  (a  long  lease)  had  acted  on  a 
certain  construction  of  the  obligations  created 
by  it,  the  Court  adopted  that  as  the  true 
construction.  Jopp^s  Trs.  v.  Edmond,  1888, 
15  R.  271 ;  26  S.  L.  R.  211. 

16.  Construction— Actings  of  Parties. — 
A  widow  who  had  right  to  a  jointure  and  to 
the  income  of  the  residue  of  her  husband's 
estate  in  virtue  of  various  deeds  of  settle- 
ment executed  by  him,  lived  for  nineteen 
years  after  her  husband's  death  with  her  son. 
She  executed  a  deed  of  agreement  where- 
by she  undertook  to  pay  him  one-half  of  the 
income  of  the  residue  of  her  husband's  estate. 
She  paid  him  one-half  of  her  whole  income 
including  the  jointure.  An  action  raised 
twelve  years  after  her  death  by  her  executrix 
against  the  son  for  count  and  reckoning,  on 
the  ground  that  the  agreement  did  not  in- 
clude the  jointure  provision  dismissed,  in 
respect  of  the  terms  of  the  agreement  and 
the  actings  of  parties.  Hewats  v.  Roberton, 
1881,  9  R.  175  ;  19  S.  L.  R.  149. 

16.  Construction— Actings  of  Parties.— 

A  contract  ambiguous  in  its  terms  may  be 
interpreted  by  the  usage  of  the  parties  to  it. 
Macgill  v.  Park,  1899,  2  F.  272 ;  37  S.  L.  R. 
203 ;  7  S.  L.  T.  264. 

17.  Construction  —  Views  of  Parties  to 
Contract.  —  Where  one  of  the  parties  to  a 
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contract  in  writing,  which  is  ambiguous  in 
its  terms,  puts  a  construction  upon  it,  and 
the  other  party  does  not  repudiate  that 
construction,  but  goes  on  with  the  con- 
tract, the  Court  will  not  subsequently  put 
a  different  construction  on  the  contract. 
Dowling  v.  Henderson  <fc  Son,  1890,  17  R.  921 ; 
27  S.  L.  R.  738. 

18.  Oonstmction  —  Castoni  —  TSsage  of 
Txade. — It  is  incompetent  to  interpret  by 
the  usage  of  trade  a  contract  unambiguous 
and  complete  in  its  terms.  Tancred,  Arrol  d: 
Coy,  V.  Steel  Company  of  Scotland,  1890  (EL  L.), 
17  R.  31 ;  27  S.  L.  R.  463.  The  Forth  Collieries, 
Ltd.  V.  Hume,  1904  (O.  H.),  11  S.  L.  T.  576. 

19.  Oozuitniction  —  Chistoiii— Proof  of— 
OuBtom  referred  to  in  Oontract.— 0&«emi- 
tions  by  Lds.  Adam  and  Stormonth-Darling 
on  proof  of  custom  of  trade  (a)  when  ex- 
pressly referred  to  in  a  contract,  (b)  when 
not  mentioned.  Douglas  db  Coif,  v.  Stiven, 
1900,  2  F.  575;  37  S.  L.  R.  412;  7  S.  L.  T. 
361. 

20.  Oonstmction— Incorporation  of  Rules 
of  an  ABSOciation.  —  Terms  of  a  contract 
which  held  to  import  into  it  the  rules  of  an 
association  of  which  one  of  the  parties  to 
it  was  a  member,  and  so  to  bind  the  other 
party  in  terms  of  a  clause  of  reference. 
Stewart,  Brown  ds  Coy.  ▼.  Grime,  1897,  24  R. 
414;  34  S.  L.  R.  302;  4  S.  L.  T.  251.  Of. 
RansohoffA  Wissler  v.  Burrell,  1897,  25  R.  284  ; 
35  S.  L.  R.  229. 

21.  Oonstraction  —  Written  Oontract— 
Antecedent  BepresentationB.— Preliminary 
negotiations  and  representations  as  to  the 
flubject-matter  of  a  contract  of  sale  of  pro- 
perty are  superseded  by  a  formal  conveyance 
of  the  property.  The  express  terms  of  the 
dispositive  clause  are  not  open  to  construc- 
tion. Lee  V.  Alexatider,  1883,  8  A.  0.  853; 
10  R.  (H.  L.)  91 ;  20  S.  L.  R.  877 ;  Edinburgh 
United  Breweries,  Ltd.  v.  MoUeson,  1894,  A.  0. 
96;  21  R.  (H.  L.)  10;  31  S.  L.  R.  922;  1 
S.  L.  T.  602  ;  and  cf.  Duke  of  Fife  v.  G.  N,  of 
S.  HU,  Coy,,  1900  (H.  L.),  3  F.  2 ;  37  S.  L.  R, 
630;  8S.  L.T.  2. 

22.  .OonBtmction— Oondition— danse  of 
Bzemption  —  Strikes — Lockout.— A  clause 
in  a  contract  between  a  coalmaster  and  a 
merchant  for  the  delivery  of  coal  excused 
failure  to  perform  when  caused  by  strikes. 
Held  that  the  exemption  did  not  extend 
to  a  lockout  brought  about  by  a  reduction 


by  the  coalmaster  of  the  men's  wages  below 
the  current  rate.  Forrester's  Truetes  v.  M^Kelvie 
db  Coy,,  1895,  22  R.  437;  32  S.  L.  R.  308;  2 
S.  L.  T.  549. 

23.  Oonstruction— Oondition  Precedent 
—Title  to  Sue.— A.  contracted  to  pay  £100 
to  the  person  whom  he  (A.)  should  decide 
to  be  the  next-of-kin  of  X.  Held  that  A.'s 
decision  on  this  point  was  a  condition  pre- 
cedent to  suing  on  the  contract.  Law  v. 
Newnes,  Ltd,,  1894,  21  R.  1027;  31  S.  L.  R. 
888 ;  2  S.  L.  T.  152. 

24.  Oonstmction— Oondition  Precedent 
—Determination  of  Arbiters.— If  an  award 
of  arbiters  is  a  condition  precedent  to  the 
constitution  of  an  obligation ;  then,  although 
the  award  contemplated  is  that  of  arbiters 
unnamed,  the  parties  must  either  proceed  to 
choose  arbiters  or  hold  each  other  discharged. 
Caledonian  Insurance  Coy,  v.  Gilmour,  1892 
(H.  L.),  20  R.  13;  30  S.  L.  R.  172;  Bidston 
V.  Dog,  Poultry,  itc,  Ineur.  Coy,,  1895  (0.  H.), 
32  S.  L.  R.  516 ;  2  S.  L.  T.  566.  Andruther  v. 
Bums,  1893  (O.  H.),  1  S.  L.  T.  421. 

25.  Oonstmction— Oondition  Precedent. 

— The  owners  of  a  ship  agreed  to  pay  to 
the  charterers  '^a  commission  of  3  per  cent, 
on  the  gross  freight  on  completion  of  loading, 
or  should  the  vessel  be  lost."  The  vessel  was 
lost  before  arriving  at  the  port  of  loading. 
Held  that  the  owners  were  not  liable  for  the 
commission,  it  being  a  primary  oondition  that 
in  the  first  instance  the  vessel  should  arrive 
at  the  port  of  loading.  Sihson  d'  Kerr  v. 
''Barcraig'*  Coy,  Ltd.,  1896,  24  R.  91;  34 
S.  L.  R.  114;  4  S.  L.  T.  129.  Cf.  Nickoll  cD 
Knight  v.  AsJiton,  Eldridge  d:  Coy.  [1900],  2 
Q.  B.  298. 

26.  Oonstmction- Oondition— Implied— 
Relation  of  Oonfldentiality- Photographer 
and  Sitter. — The  professional  photographer 
is  not  entitled  to  make  copies  for  his  own 
use  from  a  negative  taken  at  the  desire  and 
cost  of  a  sitter.  M'Cosh  v.  Crow  ds  Coy,,  1903, 
5  F.  670;  40  S.  L.  R.  514;  11  S.  L.  T.  19. 

27.  Oonstmction— Oondition  Implied.— 

Anderson  guaranteed  to  the  Post  Office  an 
income  of  £162  from  a  telegraph  office  at 
Hillswick  for  seven  years.  After  four  years 
the  Post  Office  continued  the  wire  to  Heylor, 
three  miles  farther  on.  Held  that  the  con- 
tract between  Anderson  and  the  Post  Office 
was  not  thereby  rescinded,  there  being  no 
implied    oondition    that   another    telegraph 
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office  should  not  be  opened  in  the  neigh- 
bourhood. Ld.  Advocate  v.  Anderson,  1895 
(O.  H.),  3  S.  L.  T.  166. 

28.  Oonstraction— Oondition  Implied— 
Warranty— AMignation  of  Bond—Defect 
in  Bond  asBigned. — A.  undertook  to  pay  off 
and  take  an  assignation  of  a  bond  and  dis- 
position in  security  if  the  creditor  woidd 
withdraw  the  security  subjects  from  a  sale 
which  he  had  advertised.  The  creditor  con- 
sented and  withdrew  the  subjects  from  sale. 

A.  then  discovered  a  defect  in  the  bond  and 
proposed  to  resile.  Held  that  A.  had  bar- 
gained about  the  bond  as  it  was,  and  was 
bound.  Forbes  v.  Welsh  db  Forbes,  1894,  21  R. 
630 ;  31  S.  L.  R.  620 ;  1  S.  L.  T.  626. 

29.  OonBtmction— Condition  Implied— 
Joint-Employment.  —  An  agreement  was 
made  by  the  directors  of  a  cable  tramway 
company  on  the  one  hand,  and  B.,  an  archi- 
tect, and  E.,  an  engineer,  on  the  other,  that 

B.  and  E.  should  be  the  engineers  of  the 
company  to  superintend  the  construction  of 
the  tramways,  and  that  they  should  receive 
6  per  cent,  on  the  cost  of  the  works.  E.,  who 
was  a  specialist  in  the  construction  of  cable 
tramways,  prepared  various  plans  and  draw- 
ings, but  in  consequence  of  the  work  not 
being  proceeded  with  at  once,  he  went  abroad, 
and  took  no  further  part  in  the  construction 
of  the  line,  and  the  work  was  subsequently 
completed  by  B.  in  conjunction  with  another 
engineer.  In  an  action  by  B.  and  E.  for  re- 
muneration under  the  agreement,  held  that  it 
was  not  a  contract  for  joint-employment,  and 
that  so  long  as  the  work  was  efficiently  done, 
it  could  competently  be  executed  by  either  of 
the  associated  parties.  Beaitie  and  Another  v. 
Edinburgh  Northern  Tramway  Coy,,  1891,  28 
S.  li.  R.  763. 

30.  Oonstraction— Term  Implied— Aipree- 
ment  to  hand  over  Letters  written  by  one 
Party  to  the  Other— Whether  Oopies  must 
also  be  Delivered. — An  action  for  declarator 
of  marriage  and  alternatively  for  damages 
for  breach  of  promise  was  settled — part  of 
the  settlement  being  that  all  the  defender's 
letters  were  to  be  given  up.  Held  that  copies 
of  correspondence  between  the  parties  made 
by  the  pursuer's  agent  fell  to  be  delivered  to 
the  defender.  Brown  v.  Neilson,  1904  (O.  fl.), 
11  S.  L.  T.  727. 

31.  Gonstraction  —  Termini  habiles  — 
Agreement  to  Fen— Proof  by  Writing.— 
Held  that  a  party  professing  to  have  made  an 


agreement  for  the  feu  of  a  particular  piece  of 
ground,  had  failed  to  prove  a  perfect  feu- 
contract  by  writing,  where  he  proved  only 
that  the  parties  were  agreed  as  to  the  feu 
and  the  feu-duty ;  and  that  the  other  neces- 
sary terms  of  the  feu  could  not  be  supplied 
by  a  reference  to  custom.  Kerr  v.  Forres^s 
Trs.,  1902  (0.  H.),  10  S.  L.  T.  67. 

32.  Oonstmction— Termini  habiles— Pro- 
mise of  Partnership. — The  pursuer  of  an 
action  of  damages  for  breach  of  contract 
founded  on  a  letter  of  employment  by  which 
the  employer  engaged  at  the  end  of  two  years 
to  give  him  a  "  substantial  interest  by  way  of 
partnership"  in  his  business.  Held  (diss.  Ld. 
Shand)  that  the  action  was  irrelevant,  there 
being  no  termini  lidbiles  out  of  which  a  con- 
tract of  co-partnership  could  have  been  con- 
structed. ( Observations  by  Ld.  President  IngUa 
on  unenforceable  contracts.)  M* Arthur  v. 
Lawson,  1877,  4  R.  1134 ;  14  S.  L.  R.  668, 

33.  Oonstmction  —  Termini  habiles — 
Executory  Oontract  — Duration- Time — 
Termination  —  Reasonable  Notice.  —  The 
owner  of  patent  rights  in  a  machine  entered 
into  an  agreement  with  a  manufacturer  in 
these  terms  : — ''  I  hereby  appoint  you  solo 
makers  of  [my  machine]  and  accept  a  royalty 
of  10  per  cent,  on  all  you  sell."  There  was 
no  counter-obligation  on  the  makers  to  manu- 
facture. Held  that  the  agreement  was  ter- 
minable on  reasonable  notice.  Stewart  d;  Coy.,, 
Ltd.  V.  KendaU,  1899,  1  F.  1002 ;  36  S.  L.  R. 
775 ;  7  S.  L.  T.  74. 

34.  Oonstmction  —  Termini  habiles  — 
Executory  Oontract— Duration— Power  to 
Terminate. — A  firm  of  brokers  agreed  to  take 
£500  in  shares  of  a  shipping  company,  pro- 
vided they  were  appointed  sole  brokers  for 
the  Arethusa,  and  that  all  her  charters  were 
done  through  them,  it  being  always  under- 
stood that  they  were  able  to  do  as  well  as 
any  other  brokers  regarding  rates  and  terms. 
Held  that  the  contract  was  not  determinable 
at  the  option  of  the  company.  GaWraith  d: 
Moorhead  y. '' Arethusa"  Ship  Coy.,  Ltd.,  1896, 
23  R  1011 ;  33  S.  L.  R.  724;  4  S.  L.  T.  78. 

35.  Oonstmction  —  Termini  habiles  — 
Duration  —  Power  to  Terminate.  —  In  a 

contract  between  a  railway  company  and  a 
brewery  company  the  railway  company  under- 
took to  lay  a  siding  into  the  brewery,  in 
return  for  an  obligation  by  the  brewers  "  to 
forward  and  receive  by  the  routes  of  the  first 
parties  (the  railway  company)  all  traffic  which. 
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they  can  convey,  provided  always  that  the 
rates  are  not  higher  than  are  in  force  by  any 
competing  railway  route."  Held  that  the 
agreement  was  not  terminable  at  pleasure. 
(LlaneUy  Ely.  and  Dock  Coy,  v.  L,  <t  N.-W. 
Ely,  Coy,,  1875,  L.  R  7  H.  L.  550,  approved,) 
Bernards  v,  N.  B,  My,  Coy.,  1897  (0.  EL),  5 
a  L.  T.  116. 

36.  Ck>n8traction  —  Teimini  hftbiles  — 
Duration— Power  to  Terminate— Aipree- 
ment  between  Local  Authority  and  Pro- 
prietor for  Water  Supply.  —  Agreement 
between  local  authority  and  proprietor  of 
lands  adjoining  special  water  supply  district 
to  include  the  lands  within  the  district,  and 
assess  him  for  the  water  supplied,  held  ter- 
minable by  the  proprietor,  even  after  he  had 
been  supplied  in  terms  of  the  agreement. 
JVdwood  V.  MidMkian,  C,  C,  1894,  22  R.  56 ; 
32  S.  L.  R.  74. 

37.  Construction— Agreement  not  to  de- 
fend Action. — Being  served  with  an  action 
for  payment  of  a  debt,  the  debtor  wrote: 
''Don't  call  the  action  for  fourteen  days;  I 
have  no  defence.  I  shall  lodge  none."  When 
the  action  was  subsequently  called  he  lodged 
defences.  In  respect  of  the  agreement  not 
to  defend,  the  L.  O.  repelled  the  defences  and 
decerned.  Central  Cyclone  Coy,  v.  Low,  1900 
(O.  H.),  8  8.  L.  T.  280. 

38.  GonBtruction- Agreement  not  to  take 
Legal  Steps,  te.— Barber  was  indebted  to 
Arrol.  Thin  proposed  to  finance  him,  and 
Arrol,  to  encourage  the  proposal,  agreed  with 
Thin  to  abstain  during  a  period  of  seven  years 
(!)  from  taking  legal  steps  to  recover  his 
debt  from  Barber ;  (2)  from  foreclosing  mort- 
gages ;  (3)  from  retaining  goods  consigned  to 
him  by  Barber  for  sale,  if  these  goods  had  been 
purchased  with  Thin's  money.  Held  that  it 
was  not  a  breach  of  agreement  for  Arrol  to 
obtain  from  Barber  an  obligation  to  pay  him 
£4000  a  year  during  the  currency  of  the  seven 
years,  and  to  accept  bills  for  £10,000,  where 
it  was  intended  that  these  sums  should  come 
out  of  the  profits  of  Barber's  business,  and 
not  out  of  the  funds  supplied  to  him  by  Thin. 
Thin  d:  Sinclair  v.  Arrol  d;  Sons,  1896,  24  R. 
198;  34  8.  L.  R.  187;  4  S.  L.  T.  222. 

39.  Oonstruction— Agreement  to  insert 
Booksellef  s  Advertisement  in  Newspaper 
—"Tour  Advertisement"— Sub -contract 
with  Others. — Held  that  a  bookseller,  who 
had  a  contract  with  publishers  of  a  newspaper 
for  the  insertion  of  a  daily  advertisement, 


was  entitled  to  insert  lists  of  books  on  sale  at 
his  shop,  and  referred  to  as  being  published  by 
firms  with  whom  he  had  privately  contracted 
that  the  advertisement  should  so  appear. 
Murray  v.  Marr,  1892,  20  R.  119  ;  30  S.  L.  R. 
131. 

40.  Oonstruction- Instalment  Oontract 
— Separate  Contracts. —A  contract  for  the 
delivery  of  a  quantity  of  wax  in  twelve  monthly 
instalments,  provided  that  each  delivery  should 
be  treated  as  a  separate  contract, — held  that 
the  buyer  could  not  demand  in  any  one  month 
more  than  that  month's  proportion,  and  that, 
if  it  was  not  delivered,  his  remedy  was  to  buy 
in  against  that  contract.  Higgin  v.  Pumpher- 
don  on  Coy,,  Ltd.,  1893,  20  R.  532 ;  30  S.  L.  R. 
595. 

41.  Construction  —  Obligation  to  Pay 
Annuity  in  consideration  of  Bight  to 
occupy  Premises— Performance— Discharge 
-Destruction  of  Premises.  —  By  written 
agreement  a  father,  in  return  for  an  annuity 
of  £250,  transferred  to  his  sons  "  the  business 
of  engineer  presently  carried  on  by  me  (the 
father)  at  Smith  Street  .  .  .  and  the  whole 
stock,  funds,  assets,  rents,  and  goodwill,  to- 
gether with  the  whole  machinery,**  &c.  The 
premises  were  the  property  of  the  father,  * 
much  of  the  machinery  was  fixed,  and  the 
sons  were  bound  not  to  move  it.  Held  (1) 
that  the  agreement  imported  a  right  to  the 
sons  to  occupy  the  premises  during  the  father's 
lifetime,  with  a  corresponding  obligation  on 
them  to  pay  the  annuity ;  (2)  that  the  obli- 
gation to  pay  the  annuity  was  not  discharged 
by  the  destruction  of  the  premises  by  fire. 
Thomson  v.  Thomson  <£•  Coy,,  1899,  1  F.  1134 ; 
36  S.  L.  R.  870 ;  7  S.  L.  T.  110. 

42.  Construction  —  Patent  Machine  — 
Sole  Bights  for  District.  —  The  vendors  of 
ice-making  plant  agreed  not  to  erect  any  of 
their  machinery  within  five  miles'  radius  of 
the  purchaser  within  a  period  of  three  years. 
They  reserved  power  to  erect  cooling  plant, 
and  to  make  additions  to  existing  plant  within 
the  district.  Held  that  making  additions  to 
cooling  plant  which  had  the  effect  of  convert- 
ing it  into  ice-making  plant  was  a  contraven- 
tion of  the  contract.  Craigmillar  Creamery 
Coy,  V.  Siddeley  d:  Coy.,  1895  (O.  H.),  2  S.  L.  T. 
616. 

43.  Construction— "Repair"  of  Ship  — 
Reconstruction.  —  Oontract  to  ''repair" 
ship  held  to  involve  reconstruction  work. 
Ifhglis  V.  BvUery  d;  Coy.,  1878  (H.  L.),  5  R.  87  ; 
15  S.  L.  R.  462. 
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44.  Cozuitniction  —  Share  of  Proflts  — 
Quairy — Store. — A.  advanced  money  to  B., 
a  quarry-master,  under  a  fifteen  years'  lease 
of  the  Ballachulish  Slate  Quarries.  B.  agreed 
to  pay  A.  one-half  of  the  tenant's  share  of  the 
profits  under  the  lease.  Held  that  this  share 
did  not  include  profits  reaped  from  a  store, 
kept  by  B.  at  Ballachulish  in  premises  falling 
within  the  lease,  at  which  the  quarrymen 
supplied  themselves  with  tools,  <&c.  M'Kinlay 
V.  Campbell,  1897,  34  S.  L.  R.  548 ;  4  S.  L.  T. 
363. 

45.  Gonstmction— Supply  of  RiYets  for 
"  BeqtdrementB  in  1888."-'A  steelmaker 
contracted  to  supply  a  shipbuilder  with  his 
*'  requirements  of  rivets  during  1888."  Held 
that  he  was  bound  to  supply  only  rivets 
actually  used  during  that  year.  PUlans  v. 
Jieid  db  Coy,,  1889, 17  R.i269 ;  27  S.  L.  R.  211. 

46.  Oozuitniction  — ''Whole  Steel"  for 
Works— -Estiinate  of  Qnantity.—A  contract 
was  for  "  the  whole  of  the  steel  required  for 
the  [Forth]  bridge — the  estimated  quantity 
to  be  30,000  tons  more  or  less."  Held  that 
the  words  ^'  30,000  more  or  less  "  were  a  mere 
indication  of  the  amount,  and  did  not  limit 
the  rights  or  obligation  of  the  parties  to 
anything  less  than  all  the  steel  required. 
Tancredf  Arrol  <k  Coy.  v.  Steel  Coy.  of  Scotland, 
1890  (H.  L.),  17  R.  31 ;  27  S.  L.  R.  463. 

47.  DiBcharge— Agreement  —  Instalment 
Contract. — Where  the  seller  under  a  con- 
tract for  delivery  of  a  quantity  of  wax  in 
equal  monthly  instalments  (each  month's  de- 
livery to  constitute  a  separate  contract)  made 
no  tender  during  ten  months,  and  the  buyer 
made  no  complaint,  held  that  the  parties  had 
mutually  discharged  the  contract  qiLoad  the 
ten  months.  Higgin  v.  Pumpherston  OH  Coy. 
Ltd.,  1893,  20  R.  532  ;  30  S.  L.  R.  595. 

48.  Discharge— Breach— Acquiescence  in 
— Payment. — A  builder  contracted  to  lay 
pipes  at  a  depth  of  3^  feet  below  the  sur- 
face of  the  ground,  the  work  to  be  done  to 
the  satisfaction  of  the  employer's  inspector. 
The  pipes  were  laid  at  a  depth  of  2{  feet; 
but  the  inspector  granted  certificates  as  the 
work  went  on,  and  payments  to  account  were 
made.  On  the  completion  of  the  work  hM 
that  the  employer  could  not  sue  for  per- 
formance or  damages.  MvMoon  v.  Pringle, 
1882,  9  R.  915 ;  19  S.  L.  R.  668. 


49.  Discharge— Breach— Intimated  In- 
tention to  Break. — A.  promised  to  marry 


B.  in  two  years.  During  their  currency  he 
intimated  that  he  did  not  intend  to  fulfil 
his  promise.  Held  that  B.  was  entitled  im- 
mediately to  sue  for  damages  for  breach  of 
promise.  Whitehead  v.  Philippe,  1903  (O.  H.), 
10  8.  L.  T.  577. 

60.  Discharge  —  Breach  —  Intimated 
Breach  by  One  Party— Waiver.-It  was 
a  condition  of  a  policy  of  insurance  against 
accident  to  a  horse  that  a  report  by  a  vet 
should  be  immediately  sent  by  the  insured 
to  the  insurers.  An  accident  happened  to 
the  horse,  and  intimation  was  given  to  the 
insurers  who  repudiated  liability  before  any 
vet's  report  could  be  sent.  Held  that  the 
insured  was  thereupon  entitled  to  sue  upon 
the  contract  without  obtaining  a  vet's  report. 
ShielU  V.  Scottish  Assurance  Corpn.  Ltd.,  1889, 
16  R.  1014 ;  26  S.  L.  R.  702. 

51.  Discharge  —  Breach  —  Intimated 
Breach— Beftasal  of  Other  Party  to  Pay 
for  Qoods  delivered  under  the  Oontract. 
— T.  entered  into  a  contract  with  M.  &  Com- 
pany to  supply  them  with  watches  to  the 
value  of  £849  at  certain  specified  prices,  the 
watches  to  be  delivered  as  they  were  ready, 
and  paid  by  bills  at  four  months  from 
delivery.  After  a  number  of  watches  had 
been  delivered  in  terms  of  the  contract,  T. 
wrote  on  26th  November  1889,  intimating 
that  he  would  no  longer  supply  watches  at 
the  agreed-on  prices.  On  30th  November 
T.  sent  M.  &  Company  bills  for  the  price 
of  watches  delivered  prior  to  26th  November, 
but  M.  &  Company  refused  to  accept  these 
bills  in  consequence  of  the  intimation  con- 
tained in  T.'s  letter  of  the  26th,  and  they 
met  an  action  at  his  instance  for  the  price 
of  the  watches  with  a  counterclaim  of  damage 
on  account  of  the  pursuer's  refusal  to  go  on 
with  the  contract.  Held  (1)  that  the  pursuer's 
threat  that  he  would  not  go  on  with  the 
contract  did  not  justify  the  defenders  in 
refusing  to  pay  for  goods  delivered  under 
the  contract ;  and  (2)  that  their  refusal  was 
a  breach  of  contract  which  excluded  any 
claim  of  damages  on  their  part  against  the 
pursuer.  Thorneloe  v.  McDonald  d:  Coy.,  1892, 
29  S.  L.  R.  409. 

52.  Discharge— Breach— Refusal  by  One 
Party  to  Perform— Subsequent  Tender.— 
The  purchaser  of  heritage  objected  to  the 
title  oflfered ;  the  seller  declined  to  give  any 
other;  the  buyer  declared  the  bargain  off. 
Held  that  he  was  entitled  so  to  do,  and  that 
it  was  too  late  for  the  seller  afterwards  to 
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offer  a  good  title.  GUfiUan  v.  CadeU  <k  QranJb 
1893,  21  B.  269;  31  S.  L.  R.  216;  1  S.  L.  T. 
366. 

53.  Discharge  —  Breach  —  Threatened 
Breach.  —  The  consideration  of  a  promise 
by  A.  to  pay  an  annuity  to  B.  was  a  promise 
by  B.  to  pay,  at  a  future  time,  an  annuity  to 
O.  B.  having  intimated  that  he  intended  to 
be  relieved  from  his  obligation  on  the  ground 
of  essential  error  induced,  hM  that  A.  was 
thereby  discharged  from  performance  until 
the  question  of  B.'s  hability  should  be 
judicially  determined,  and  a  charge  on  A's 
obligation  siupended.  Moriaon  v.  Morison,  1902 
(O.H.),  10  S.  L.  T.  324. 

54  Discharge— Breach— Material  Oon- 
dition — Time. — A  contract  for  the  sale  of 
sugar  stipulated  that  it  should  be  shipped 
during  August.  Opinion  that  failiure  to  ship 
during  August  amounted  to  a  breach  en- 
titling the  purchaser  to  rescind.  Grieve, 
Son  <fc  Coy.  v.  Kdnig  <Ss  Coy.,  1880,  7  R.  521 ; 
17  S.  L.  R.  325. 

55.  Discharge  — Breach  — Material  Con- 
dition —  Time  —  Rescission.  —  Facts,  and 
terms  of  correspondence^  where  time  lield 
to  be  of  the  essence  of  a  contract,  so  that 
breach  of  the  time  condition  entitled  the 
party  not  in  breach  to  refuse  to  implement 
his  part  of  the  agreement.  Skaw,  Macfarlane 
4h  Coy,  V.  WadMl  <b  Son,  1900,  2  F.  1070 ; 
37  S.  L.  R.  813;  8  S.  L.  T.  89. 

56.  Discharge— Breach— Material  Condi- 
tion—Breach by  one  Party— Time— Delay. 

— Held  that  one  party  to  a  contract. for  the 
hire  of  a  ship  had  assumed  prematurely  and 
without  good  grounds  that  the  other  party 
intended  to  break  the  contract,  so  as  to 
entitle  him  to  hire  the  ship  to  some  one  ebe, 
which  he  did;  and  that  he  was  liable  in 
damages  to  the  original  hirer.  CarsweU  v. 
Collard,  1893  (H.  L.),  20  R.  47 ;  30  S.  L.  R. 
939. 

57.  Discharge  — Breach— Material  Con- 
dition —  Continuing  Contract  —  Partial 
Breach.  —  A.  undertook  to  provide  ships 
for  the  shipment  of  10,000  tons  ore  from 
X.  to  Y.  in  about  equal  quantities  during 
September  to  December,  inclusive.  The  first 
ships  arrived  on  28th  and  30th  October. 
Held  there  was  a  material  breach,  entithng 
the  other  party  to  rescind  the  contract. 
Dunford  <t  Elliot  v.  Madeod  d:  Coy,,  1902,  4  F. 
912 ;  39  S.  L.  R.  719 ;  10  S.  L.  T.  151. 


58.  Discharge— Breach— Material  Condi- 
tion—Partial— Instalments  -Rescission.- 
According  to  usage  of  trade  and  the  mutual 
understanding  of  the  parties  to  a  contract 
for  the  supply  of  coal  in  monthly  instal- 
ments, the  price  fell  to  be  settled  month  by 
month.  On  the  buyer  refusing  to  pay  for 
the  past  month's  instalment  of  coal,  held  that 
the  seller  had  a  right  to  rescind  the  con- 
tract. Tximbull  V.  M'Lean  d:  Coy,,  1874, 1  R. 
730 ;  11  S.  L.  R.  319. 

59.  Discharge— Breach  — Time  Stipnla- 
tion— Payment  of  Price  of  House  on  Fixed 
Date. — Terms  of  a  contract  for  the  sale  of 
a  house  where  held  that  the  date  fixed  for 
the  payment  of  the  price  was  not  of  the 
essence  of  the  contract.  Bums  v.  Garscadden, 
1900  (O.  H.),  8  S.  L.  T.  321. 

60.  Discharge— Breach— Perf ormance— 
Impossibility.— A  shipbuilder  contracted  to 
build  a  ship  of  certain  dimensions  and  carry- 
ing capacity  according  to  a  draft  model  The 
ship  when  built  was  deficient  in  carrying 
capacity.  In  an  action  of  damages  for  breach 
of  contract,  held  that  it  was  no  defence  that 
it  was  impossible  to  build  a  ship  of  the 
specified  dimensions  and  capacity  according 
to  the  model.  Gillespie  dk  Coy,  v.  Howden 
<b  Coy,,  1885,  12  R.  800;  22  S.  L.  R.  527. 

61.  Discharge  —  Performance  —  Impossi- 
bility—Death— Failure  of  Consideration- 
Family  Arrangement— Lease.— A.,  an  aged 
farmer,  on  the  narrative  that  B.,  a  relative 
by  marriage,  had  undertaken  to  support  and 
maintain  him  as  one  of  his  family,  assigned  to 
B.  the  lease  of  the  farm  and  also  the  stock, 
crop,  &c.  B.  signed  the  deed  as  consenting 
to  it  and  died  shortly  afterwards.  Held  that 
as  B.'s  part  of  the  contract  could  not  be  ful- 
filled, his  widow  was  not  entitled  to  the  stock, 
crop,  &c.  SmiXh  v.  Riddell,  1886,  14  R.  95 ; 
24  S.  L.  R.  71. 

62.  Discharge— Performance— Mutuality 
—Impossibility— Caused  by  Party— Bank- 
ruptcy.— Ability  to  perform  and  tender  of 
performance  are  the  conditions  on  which 
alone  one  party  to  a  contract  is  entitled  to 
call  upon  the  other  party  to  perform.  A 
superior  disponed  a  piece  of  ground  to  a 
vassal,  and  bound  him  to  erect  on  it  tenements 
of  the  value  of  £5000.  He  modified  the 
contract  by  a  letter  undertaking  to  allocate  a 
portion  of  the  feu-duty  on  a  portion  of  the 
lands  so  soon  as  a  tenement  then  in  course  of 
erection  should  be  completed.     Before  the 
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tenement  was  finished,  the  vassars  estates 
were  sequestrated,  and  the  trustee  completed 
the  tenement  in  question.  He  did  not,  how- 
ever, propose  to  take  up  the  entire  feu  and 
build  the  whole  £5000  worth  of  buildings. 
Held  that  he  was  accordingly  not  entitled  to 
insist  on  the  superior  allocating  the  feu-duty 
applicable  to  the  site  of  the  completed  tene- 
ment. MitchelVs  Trtislee  v.  Galloway's  Trs., 
1903,  5  F.  612;  40  8.  L.  R.  436;  10  S.  L.  T. 
679.  Cf.  Barr  v.  Waldte,  1893,  21  R.  224 ; 
31  S.  L.  R.  185 ;  1  S.  L.  T.  368.  Smith  v. 
Harrison  dc  Coy.'s  Trustee^  1893,  21  R.  330; 
31  S.  L.  R.  246;  1  S.  L.  T.  401.  Lome  v. 
Baird's  Trs,,  1895,  23  R.  1 ;  33  S.  L.  R.  208 ; 
3  S.  L.  T.  93.  MvMoon  v.  Pringle,  1882,  9  R. 
915 ;  19  S.  L.  R.  668. 

63.  DiBcharge  —  Performance  —  Impossi- 
bility—Caused  by  Party— Effect.— If  one  of 
two  contracting  parties  is  prevented  by  the 
other  from  fulfilling  a  stipulation  of  the 
contract,  that  stipulation  is  held  discharged. 
Mackay  v.  Dick  d;  Stevenson,  1881,  6  A.  0.  251 ; 
8  R.  (H.  L.)  37  ;  18  S.  L.  R.  387 ;  and  cf .  Steel 
V.  Bell,  1900,  3  F.  319;  38  8.  L.  R.  217;  8 
S.  L.  T.  381. 

64.  Discharge  —  Performance  —  Impossi- 
bility—Caused  by  Party— Breach.— Where 

one  party  puts  it  out  of  his  power  to  tender 
performance  of  his  obligation  under  a  con- 
tract he  commits  a  breach.  Ross  v.  Macfar- 
lane,  1894,  21  R.  396;  31  S.  L.  R.  305;  1 
S.  L.  T.  463. 

65.  Discharge  —  Performance  —  Impossi- 
bility—Caused by  Party.— If  one  contractor 
does  something  which  makes  it  impossible  for 
him  to  get  decree  for  specific  performance 
against  the  other  contractor  he  gives  up  all 
claim  for  damages.  Smith  v.  Harvey,  1904, 
6  F.  511 ;  41  S.  L.  R.  292  ;  11  S.  L.  T.  667. 

66.  Discharge  — Performance  — Impossi- 
bility—Caused  by  Party.— A  railway  com- 
pany entered  into  an  agreement  with  A.  under 
which  they  purchased  from  him  certain  land 
which  included  the  site  of  a  road  called 
"  Hope's  Road,"  which  was  valuable  as  an 
access  to  the  land.  The  agreement  pro- 
vided that  the  railway  company  should  form 
on  A.'8  remaining  land  a  certain  road  ''  when- 
ever they  take  possession  of  any  portion  of 
Hope's  Road,  and  to  pay  for  the  ground 
required  therefor  at  the  rate  of  £400  per  acre. 
A.  to  have  it  in  his  option  either  to  require 
of  the  railway  company  that  this  road  be 
made  or  that  the  cost  of  constructing  said 


road  including  the  cost  of  the  land  at  £400 
per  acre  and  the  cost  of  erecting  larch  fencing 
along  north  side  of  same  be  paid  to  him  in 
lieu  thereof.  Time  of  payment  to  be  when- 
ever the  company  take  possession  of  any  part 
of  Hope's  Road."  A  coal  company  thereafter 
acquired  from  A.  the  remaining  lands  and 
encroached  on  the  solum  of  the  proposed  new 
road  undertaken  by  the  railway  company, 
giving  it  out  for  feuing  purposes.  Held,  that 
the  coal  company  were  not  entitled  to  demand 
the  money  payment  under  the  agreement,  in 
respect  that  they  had  rendered  the  formation 
of  the  new  road  impossible.  N.  B.  Ely.  Coy, 
V.  Benhar  Coal  Coy.,  1886,  14  R.  141;  24 
S.  L.  R.  99. 

67.  Discharge  —  Performance  —  Impossi- 
bility—Perishing  of  Snlidect  of  Contract.-- 
The  obligant  in  a  contract  for  the  delivery  of 
specific  goods  held  discharged  from  perform- 
ance, where  the  goods  perished  by  fire  before 
delivery.  Leitdi  v.  Edinburgh  Ice  atid  Cold 
Storage  C(yy.  Ltd,,  1900,  2  F.  904 ;  37  S.  L.  R. 
703 ;  8  S.  L.  T.  26.  Of.  Sibion  dc  Kerr  v.  "  Bar^ 
craig  "  C(ry.  Ltd.,  1896,  24  R.  91 ;  34  8.  L.  R, 
114 ;  4  S.  L.  T.  129.  Nicoll  A  Knight  v.  Ashton, 
Edridge  &  Coy.  [1900],  2  Q.  B.  298. 

68.  Discharge  —  Performance  —  Impossi- 
bility—Supervening  Legislation.— A  con- 
tract does  not  prevent  a  party  to  it  from 
exercising  against  its  terms  rights  conferred 
by  supervening  legislation.  Duke  of  SiUJier- 
land  V.  Marquess  of  Stafford,  1892,  19  R.  504 ; 
29  S.  L.  R.  422. 

69.  Discharge  —  Performance  —  Impossi- 
bility —  Supervening  Legislation.  —  A 
vassal,  subfeuing  in  1866,  bound  himself  and 
his  heirs  to  enter  with  the  superior,  other- 
wise to  pay  the  composition  due.  Held  that 
fulfilment  of  the  obligation  to  enter  being 
rendered  impossible  by  supervening  legisla- 
tion [the  Conveyancing  Act  of  1874],  the 
feuar's  heirs  were  not  liable  to  pay  the  com- 
position due  on  the  implied  entry  of  the 
vassal.  Caledonian  Insurance  Coy.  v.  Mathe- 
son's  Trs.,  1901,  3  F.  865 ;  38  S.  L.  R.  691  ; 
9  S.  L.  T.  67. 

70.  Discharge  —  Performance  —  Impossi- 
bility —  Third  Party  —  Lease  of  Premises 
for  Licenced  Business  —  Withdrawal  of 
Licence. — Premises  were  let  for  use  only  as 
licensed.  During  the  currency  of  the  lease 
the  licence  was  withdrawn.  Held,  that  the 
tenant  was  not  thereby  released  from  the 
other  obligations  in  the  lease.     Hart^s  Trs^ 
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V.  Arrol,  1903,  6  F.  36;  41  S.  L.  R.  52,  11 
S.  L.  T.  442. 

71.  Di8chaig6--Perfoima]ice— ImpoBsi- 
bility— ActingB  of  Third  Party  Producing. 

— An  agreement  for  the  sale  of  the  goodwill 
of  a  public-house  was  made  conditional  on 
the  purchaser  obtaining  a  transfer  of  the 
licence.  The  seller  was  only  tenant  in  the 
house,  and  its  owner  exposed  it  for  sale 
before  the  licence  had  been  transferred. 
The  purchaser  of  the  goodwill  bid  for  the 
house,  but  it  was  bought  by  a  third  party 
who  refused  to  let  it.  Held  that  the  con- 
tract was  discharged^  neither  party  being  re- 
8[K>nsible  for  the  impossibility  of  performance. 
M'G&rmick  v.  Dalrymple,  1904,  41  S.  L.  R  578 ; 
12S.  L.  T.  86. 

72.  Discharge  —  Performance  —  Impossi- 
bility—Third Party  —  Obligation  to  take 
over  Lease  —  Oonsent  of  Landlord.  —  A 
tenant  entered  into  negotiations  with  his 
landlord  for  a  transfer  of  the  lease  to  a 
suitable  person.  He  then  agreed  with  the 
defender  that  he  should  complete  the 
negotiations  and  take  over  the  lease.  In 
an  action  for  implement  or  damages  the 
Court  sisted  to  allow  the  defender  an  oppor- 
tunity of  completing  the  negotiations  for 
a  transfer  of  the  lease.  MaxweWs  Trs,  v. 
Wamock,  1900  (O.  H.),  8  S.  L.  T.  144. 

73.  Formation  —  Form  --  Formalities.— 

Question :  Whether  it  is  competent  for  parties 
to  a  contract  to  stipulate  that  any  writing, 
however  informal,  shall  be  binding  quoad  the 
contract  P  CampbeWs  Trs.  v.  Campbell,  1903,  5 
F.  366 ;  40  S.  L.  R.  335 ;  10  S.  L.  T.  589. 

74.  Formation  —  Actings  —  Advance  by 
Bank  of  Railway  Deposit  Fund— Liability 
of  Promoters — CSieque.  —  A  bank  executed 
a  deposit  receipt  for  the  amount  of  the 
parliamentary  deposit  on  the  promotion  of 
a  Bill  for  the  building  of  a  railway.  The 
money  was  an  advance  by  them  for  the 
benefit  of  the  company^  and  was  made  on 
representations  of  the  law-agents  of  the 
promoters,  who  at  the  date  of  the  advance 
had  come  under  no  personal  obligation  to 
repay  the  money.  Subsequently  the  pro- 
moters signed  a  blank  cheque  for  the  amount. 
Later  they  contributed  to  the  bank's  com- 
mission on  the  loan.  The  entries  in  the 
books  of  the  bank  countenanced  the  view 
that  from  the  first  they  were  looking  to  the 
company  when  incorporated  to  repay  them. 
One  of  the  promoters  having  become  bank- 


rupt, the  bank  claimed  to  be  ranked  on  his 
estate  to  the  fuU  amount  of  the  advance. 
The  trustee  refused  a  ranking;  the  L.  0. 
dismissed  an  appeal.  Clydesdale  Bank  v.  More 
(SomefvUle's  Trustee),  1903  (0.  H.),  11  S.  L.  T.  3. 

75.  Formation— Offer  and  Acceptance- 
Advertisement.  —  Question  as  to  the  forma- 
tion of  a  contract  by  complying  with  the 
conditions  of  an  advertised  ofier.  Law  v. 
Neumes  Ltd,,  1894,  21  R.  1027 ;  31  S.  L.  R.  888 ; 
2  S.  L.  T.  162. 

76.  Formation— Offer  and  Acceptance- 
Advertisement  —  Bursary  Competition.— 

Held  that  a  contract  was  not  formed  between 
trustees  who  administered  a  bursary  fund 
and  a  competitor  for  the  biursary,  by  an 
advertisement  of  conditions  by  the  former, 
and  competition  by  the  latter.  Martins  v. 
MacDou^alVs  Trs,,  1885, 13  R.  274 ;  23  S.  L.  R. 
190. 

77.  Formation— Offer  and  Acceptance- 
Advertisement  —  Offer  to  Public  —  Pros- 
pectus —  Teaching    Establishment.  —  A 

teaching  establishment  published  a  pros- 
pectus of  their  curriculum  for  a  complete 
course  of  instruction  in  the  science  and 
practice  of  medicine.  Held  that  this  was  an 
offer  addressed  to  the  public  which  was 
accepted  by  the  enrolment  of  pupils,  and 
payment  of  the  stipulated  fees;  and  that 
the  resulting  contract  entitled  the  pupil 
to  demand  the  full  coiurse  of  instruction. 
CadelU  v.  Balfour,  1890,  17  R.  1138;  27 
S.  L.  R.  942. 

78.  Formation— Offer  and  Acceptance- 
Consensus  in  idem.  —  *^  It  is  not  necessary 
for  the  acceptance  of  an  offer  that  every 
item  should  be  recapitulated,  provided  the 
answer,  fairly  construed,  means  that  the 
promisee  accepts  the  offer  as  it  is  made.'' 
Per  Ld.  Kinnear.  Smith  v.  Harvey,  1904, 
6  F.  511 ;  41  S.  L.  R.  292 ;  US.  L.  T.  667. 

79.  Formation — Offer  and  Acceptance- 
Consensus  in  idem.— An  offer  to  buy  land 
hM  not  met  by  an  acceptance  to  sell  "our 
interest''  in  the  land.  Nelson  v.  Assets  Coy, 
Ltd.,  1889,  16  R.  898 ;  26  S.  L.  R.  613. 

80.  Formation— Offer  and  Acceptance- 
Acceptance  subject  to  Confirmation  — 
Suggested  alteration  of  Term.  —  Where 
the  correspondence  passing  between  brokers 
for  an  intending  seller  and  buyer  showed  (1) 
that  the  latter  took  exception  to  a  clause  in 
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the  proposed  contract,  and  (2)  that,  while 
<X)nfirmation  by  the  seller  was  a  condition, 
there  had  been  no  such  confirmation, — held 
that  there  was  no  concluded  contract.  Towill 
<fc  Coy,  V.  The  British  AgricvUuraX  AssodcUion, 
1875,  3  R.  117;  13  S.  L.  R  61. 

81.  Formation— Offer  and  Acceptance— 
DiBConformity  of  Acceptance— New  Term 
added. — A  person  wishing  to  insure  accepted 
an  offer  by  an  insurance  company  to  insure 
a  £5000  risk  at  same  terms  as  other  insurers 
were  doing.  Held  that  a  policy  containing 
a  preamble  that  the  insurers  had  become 
members  of  the  insurance  company  did  not 
conform  to  the  contract,  and  that  the  in- 
tending insurers  were  entitled  to  decline  it. 
Star  Fire  <k  Burglary  Insurance  Coy.  Ltd.  v. 
Davidson  <k  Sons,  Ltd,,  1902, 5  F.  83 ;  40  S.  L.  R. 
26;  10  S.  L.  T.  282. 

82.  Formation— Offer  and  Acceptance- 
New  Stipulation— Acceptance  by  Oondnct 
—  Silence.  —  A  letter  acknowledging  the 
acceptance  of  an  offer  of  sale  of  a  public- 
house  added  this  term: — ^'It  is  expressly 
understood  that  the  whole  price  is  to  be  con- 
signed" pending  a  transfer  of  the  licence. 
The  purchaser  took  no  notice  of  this  stipula- 
tion and  made  application  for  a  transfer. 
Held  that  there  was  a  binding  contract  for 
the  sale  of  the  business  [before  the  stipulation 
about  consignation  was  made  {?)].  Charles  v. 
Shearer,  1900  (O.  H.),  8  8.  L.  T.  273. 

83.  Formation— Offer  and  Acceptance- 
Conditional  Acceptance.  An  offer  to  sell 
a  specified  number  of  shares  of  a  company 
was  accepted,  the  acceptor  adding,  "You 
will  require  to  execute  two  transfers."  In 
an  action  for  implement,  held  that  this  was 
not  a  condition  of  the  contract  added  by  the 
acceptor,  which  required  the  ofierer's  con- 
sent, and  decree  of  implement  granted.  Tait 
d  Crichton  v.  Mitchell,  1889,  26  S.  L.  R  573. 

84.  Formation— Offer  and  Acceptance- 
Terms  of  Letters  and  Telegrams  held  as 
completing. — Jaeger  Bros,  v.  M*Morland,  1902, 
10  8.  L.  T.  63. 

85.  Formation— Offer  and  Acceptance.— 

This  report  prints  letters  which  were  held  not 
to  amount  to  a  contract.  Hogg  v.  Elliot,  1877, 
14  S.  L.  R  229. 

86.  Formation— Offer  and  Acceptance- 
Time  for  Acceptance— Beply  "on  receipt." 
— An  offer  must  be  accepted  within  a  reason- 


able time.  Hatl-Marnvdl  v.  Gill,  1901  (O.  H.), 
9  S.  L.  T.  222. 

87.  Formation— Offer  and  Acceptance- 
Time  given  for  Eeply— Expiry— Post.— An 

acceptance  is  in  time  if  posted  on  the  last 
day  given  in  the  offer  for  reply.  Jaeobsen, 
Sons  <k  Coy,  v.  Underwood  <fc  Son,  Ltd,,  1894,  21 
R.  654 ;  31  S.  L.  R.  545 ;  1  S.  L.  T.  578. 

88.  Formation— Offer  and  Acceptance- 
Firm  offer— Time  Limited  for  Acceptance. 

— Opinion  (per  Ld.  Fraser),  that  where  an 
offerer  gives  the  offeree  a  certain  period  within 
which  to  intimate  his  acceptance,  he  is  not 
entitled  within  that  period  to  withdraw  the 
offer.  Observed  that  in  this  respect  the  law  of 
Scotland  differs  from  that  of  England.  Little- 
John  V.  Hadwen,  1882  (O.  H.),  20  S.  L.  R  5. 

89.  Formation— Offer  and  Acceptance- 
Reasonable  Time — Custom  of  Trade— Im- 
plied Condition.  —  The  Aberdeen  Master 
Masons*  Association  issue  to  their  members  a 
set  of  ''  conditions  of  tendering  and  forms  of 
schedules  relating  to  contracts  agreed  to  by 
the  architects  of  Aberdeen."  Condition  7 
provides  that  ''  architects  shall,  within  seven 
days  from  the  date  of  lodging  estimates," 
accept  tenders,  otherwise  the  offer  to  be  held 
as  withdrawn.  A  member  of  this  body,  in 
response  to  schedules  submitted  to  him  by 
A.'s  architect,  made  a  tender  which  was 
accepted  eleven  days  later  by  A.  No  date 
had  been  fixed  by  the  architect  for  lodging 
tenders.  Held  that  A.  had  accepted  the 
mason's  offer  within  a  reasonable  time,  and 
that  a  binding  contract  had  been  completed. 
A  defence  founded  on  the  above  rules,  that 
the  acceptance  came  too  late,  repelled,  the 
Court  being  of  opinion  (1)  that  the  rules 
were  not  statements  of  practice  nor  implied 
conditions  of  contracts,  but  only  maxims  for 
the  guidance  of  masons  in  the  framing  of 
contracts;  (2)  that  condition  7  had  no  appli- 
cation where  a  date  for  lodging  tenders  had 
not  been  fixed.  Murray  v.  Eemiie  c6  Angus, 
1897,  24  R.  965 ;  34  S.  L.  R  709  ;  5  S.  L.  T.  66. 

90.  Formation— Offer  and  Acceptance- 
Time— Acceptance  — Negotiations— Proof. 

—  An  offer  to  supply  steam-coal  at  7s.  a 
ton  was  accepted  thirty-nine  days  after  its 
date,  during  which  time  negotiations  had 
taken  place  between  the  parties,  and  the 
price  of  steam-coal  had  risen  28.  In  an 
action  for  breach  of  contract  against  the 
offerer,  who  rejected  the  acceptance,  held 
that,  in   the  absence  of  evidence  of  an  ex- 
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press  keeping  open  of  the  offer,  it  had  not  been 
duly  accepted.  Per  Ld.  President  Inglis : — 
"Every  offer  requires  to  be  timeously  ac- 
cepted, and  this  is  particularly  the  case  with 
such  an  offer  as  is  here  presented,  where  the 
material  sold  is  liable  to  sudden  alterations 
in  market  price."  The  Glasyow,  dx.  Steam 
Shipping  Coy,  v.  WaUoriy  1873,  1  R.  189;  11 
S.  li.  xi.  83. 

91.  Formation— Offer  and  Acceptance— 
Timeons— Mutuality— Silence.— There  was 
five  weeks'  delay  in  accepting  an  offer  to 
execute  ironwork,  during  which  time  iron 
rose  in  price.  The  offerers  did  not  reply  to 
the  acceptance,  which  contained  a  new  con- 
dition. Held  that  there  was  no  concluded 
contract.  Wylie  dc  Lochh  ead  v.  M*Elroy  <C?  Sons, 
1873,  1  R.  41 ;  11  8.  L.  R.  3. 

92.  Formation— Offer  and  Acceptance 
—  Locos  poanitentia  —  Oompromise  of 
Action— Oontract  reduced  to  Writing.— 
Where  the  parties  to  an  action  had  agreed  to 
compromise,  and  had  adjusted  terms, — held 
that  one  of  them  was  not  entitled  to  resile 
pending  the  preparation  of  a  joint  minute. 
Detoar  v.  Ainslie,  1892,  20  R.  203 ;  30  S.  L.  R. 
212. 

93.  Formation— Offer  and  Acceptance- 
Draft— Adjustment— Sul^ect  to  Bevisal.- 

Where  after  negotiations  for  the  sale  of  some 
fields,  there  only  remained  for  settlement  a 
question  as  to  servitudes,  and  a  draft  con- 
veyance was  sent  by  the  buyer's  agent  to  the 
seller's  agent,  which  was  returned  revised 
with  a  letter  stipulating  that  the  sellers 
should  have  an  opportunity  of  considering 
the  draft  in  case  the  agents  had  overlooked 
anything,  held  that  no  contract  had  been  con- 
cluded. Helton  V.  Waverley  Hydropathic  Coy., 
1877,  4  R.  830 ;  14  S.  L.  R.  5.32. 

94w  Formation— Offer  and  Acceptance- 
Locus  pcanitentitt — Adjusted  Draft.— After 
a  draft  agreement  had  been  adjusted  between 
parties,  and  one  of  them  had  executed  the 
deed,  making  unimportant  textual  altera- 
tions, held  that  the  other  party  was  bound. 
Bemard't  Ltd,  v.  N.  B,  Ely.  Coy,^  1899,  36 
S.  L.  R.  683. 

95.  Formation— Offer  and  Acceptance- 
Locus  p<Bnitenti»— Withdrawal  of  Offer 
— Reasonable  Time. — An  offer  can  be  with- 
drawn at  any  time  prior  to  acceptance.  The 
shareholders  of  a  company  were  bound  by 


the  articles  of  association  to  offer  to  the 
company  in  the  first  place  any  shares  which 
they  desired  to  selL  The  directors,  if  they 
decided  not  to  acquire  the  shares  for  the 
benefit  of  the  company,  were  empowered  to 
pass  on  the  offer  to  the  other  shareholders,, 
and  fourteen  days  was  mentioned  as  the  time 
for  the  latter  lodging  offers.  Held  that  a 
shareholder  who  had  made  an  offer  in  terma 
of  the  articles  was  entitled  to  withdraw  it  at 
any  time  within  the  fourteen  days  and  before 
acceptance,  even  although  he  intended  to  sell 
the  shares  elsewhere.  Smith  Ltd,  v.  Colquhoun*^ 
Tr8.y  1901, 3  F.  981 ;  38  S.  L.  R.  726 ;  9  S.  L.  T. 
137. 

96.  Formation— Offer  and  Acceptance- 
Withdrawal  of  Offer  before  Acceptance 
—Duration  of  Offer— Shares  in  Company 
—Offer    to    Shareholders    in    Terms    of 

Articles. — The  articles  of  association  of  a 
company  provided  that  shareholders  wishing 
to  sell  should  offer  the  shares  first  of  all  to 
other  shareholders,  who  should  lodge  sealed 
offers  to  be  opened  within  fourteen  days. 
Held  that  a  shareholder  having  made  the 
offer  was  entitled  to  withdraw  it  prior  ta 
acceptance  during  the  currency  of  the  four- 
teen days.  Smith  v.  Colq;iihoun^8  Trustee,  1901,. 
9  S.  L.  T.  137. 

97.  Formation— Offer  and  Acceptance — 
Acceptance  by  Tost— Opinion  {per  Ld. 
Shand)  that  proof  of  posting  an  acceptance* 
of  an  offer  is  not  suflicient  to  bind  the* 
offerer.  Mason  v.  Benhar  Coal  Coy,,  1882,. 
9  R.  883 ;  19  S.  L.  R.  642. 

98.  Formation— Offer  and  Acceptance- 
Sealed  Offer— Highest  Offerer.— The  holder 
of  a  policy  of  insurance  on  his  life  desired  to 
seU  it,  and  invited  sealed  offers,  the  policy 
to  be  assigned  to  the  highest  offerer.  It 
was  made  a  condition  of  the  deal  that  the 
buyer  should  pay  a  premium  past  due. 
When  the  offers  were  opened  the  policy 
was  assigned  to  him  who  had  offered  highest. 
Subsequently  a  question  arose  whether  th& 
sum  offered  included  the  premium  past  due. 
If  it  did  then,  minus  the  premium,  this  offer 
was  less  than  the  next  offer,  which  took  no- 
cognisance  of  the  premium.  The  maker  of 
the  second  offer  accordingly  raised  an  action 
for  reduction  of  the  assignation.  The  Court 
dismissed  it  as  irrelevant.  A  contract  had 
been  concluded.  With  the  rights  of  the  parties 
to  it,  on  a  construction  of  it,  the  pursuer  had 
no  concern.  Paton  v.  Macpherson,  1889,  17  R« 
52 ;  27  S.  L.  R.  48. 
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99.  Formation— Offer  and  Acceptance— 
Sospensive  Oondition  •—  Waiver  of  Con- 
dition.— An  invitation  for  offers  to  do  build- 
ing work  was  accompanied  by  a  schedule  and 
a  note  of  the  terms  upon  which  the  offer  was 
to  be  made.  One  of  these  latter  was  to  the 
effect  that  the  offerer  must,  within  fourteen 
days  after  caUed  on  to  do  so,  homologate  his 
offer  by  signing  plans  and  specifications,  and 
lodging  the  schedules  filled  up,  on  the 
penalty  of  the  contract  '*  falling  to  the 
ground."  An  offer  was  made  and  accepted. 
The  acceptance  enclosed  a  schedule  to  be 
filled  up.  This  the  offerer  declined  to  do, 
and  refused  to  go  on  with  the  contract. 
Held  that  there  was  a  completed  contract, 
the  oondition  as  to  the  schedule  being  one 
in  the  acceptor's  favour,  which  he  was  entitled 
to  waive.  SeaJton  Brick  and  Tile  Coy,  Ltd.  v. 
MitcheU,  1900,  2  F.  560 ;  37  S.  L.  R.  400 ;  7 
S.  L.  T.  384. 

100.  Formation— Offer  and  Acceptance 
— Statutory  Oontract— Notice  to  Treat- 
Waterworks  Olanses  Act,  1847.— A  notice 
under  sec.  22  of  the  Waterworks  Clauses  Act, 
1847,  interdicting  a  mineral  owner  from  work- 
ing below  a  water-pipe,  operates  a  contract 
between  the  parties.  Edinburgh  Water  Trust 
V.  aippens  OU  Coy.,  1902  (H.  L.),  4  F.  40; 
39  S.  L.  R.  860;  8  S.  L.  T.  447.  Of.  CaXe- 
donian  Bly.  v.  Turcan,  1898,  26  R.  (EL  L.),  7  ; 
35  S.  L.  R.  404.    Ofinions  in  Court  of  Session. 

101.  Formation— Modification  of  Terms 
—Written  Contract  —  Collateral  Agree- 
ment.— Held  that  representations  preceding 
a  formally  executed  contract  and  forming 
the  basis  of  its  operation  were  of  the 
nature  of  a  collateral  agreement  binding 
the  party  who  made  them.  British  IVork- 
man^s  and  General  Assur.  Coy.  v.  Wilkinson, 
1900  (O.  H.),  8  S.  L.  T.  67. 

102.  Formation— Modification  of  Terms 
—Qualification  of  Oral  Contract  by  snb- 
sequent  Writings. — A.  contracted  by  word 
of  mouth  to  buy  beer  from  B.,  and  the 
agreement  was  that  when  payment  was 
made  there  should  only  be  due  the  nominal 
price,  less  35  per  cent.  Beer  was  supplied 
under  the  contract,  each  parcel  being  in- 
voiced —  "  Terms,  three  months.  Accounts 
not  paid  in  full  within  that  time  not  subject 
to  discount."  Nothing  had  been  said  at  the 
time  of  making  the  contract  as  to  the  length 
of  credit  to  be  given  and,  during  a  course  of 
dealing  which  extended  over  two  years,  A. 
frequently  paid  the  65  per  cent,  of  invoiced 


price  after  the  lapse  of  three  months.  Held 
that  the  original  contract  was  not  qualified 
by  the  terms  of  the  invoice,  and  that  A.'b 
trustee  in  bankruptcy  was  liable  for  an 
account  only  after  deduction  of  35  per  cent. 
BiLckanan  d'  Coy,  v.  Macdonald,  1895,  23  R. 
264;  33  S.  L.  R.  200;  3  S.  L.  T.  185. 

103.  Formation— Modification  of  Terms 
—  Written  Contract  —  "Confirmed  in 
Writing." — A  contract  made  orally  and  con- 
firmed in  writing  is  not  a  contract  consti- 
tuted by  writing,  and  a  variation  of  its  terms 
may  be  proved  by  parole.  Ireland  dE?  Son  v. 
Rosewell  Gas  Coal  Coy.,  1900,  37  S.  L.  R.  521  ; 
7  S.  L.  T.  445. 

104.  Formation— Modification  of  Terms— 
Acquiescence — Lease. — A  tenant  of  minerals 
was  bound  under  his  lease  to  exhaust  one 
stratum  before  working  that  below.  In  the 
knowledge  of  the  landlord  he  began  to  work 
the  lower  before  exhausting  the  upper  stratum. 
For  this  purpose  he  sank  shafts,  and  continued 
the  deviation  from  the  terms  of  his  lease  for 
about  seventy  years.  Held  that  although  the 
landlord  was  barred  from  complaining  of  the 
prior  breach  of  the  tenant's  agreement,  it  was 
open  to  him  to  insist  on  the  terms  of  the 
lease  being  carried  out  for  the  future.  Carron 
Coy.  V.  He7iderson'8  Trs.,  1896,  23  R.  1042; 
33  S.  L.  R.  736 ;  4  S.  L.  T.  91. 

105.  Parties— Third  Party— Adjndger  of 
Creditor's  Bights. — Held  that  a  debtor  could 
not  plead  in  defence  to  an  action  on  the  debt 
raised  by  one  who  had  adjudged  the  creditor's 
rightj  that  the  adjudger's  right  had  been 
extinguished  by  payment.  MacLeod's  Trs.  v. 
Murray,  1891,  18  R.  830;  28  S.  L.  R.  657. 

106.  Parties— Third  Party— Assignation 
— Delectus  persons. — A  contract  involving 
delectus  personoi  is  not  capable  of  assigna- 
tion. A  teacher  of  languages  entered  the 
service  of  a  person  who  had  started  schools 
in  certain  towns,  and  bound  himself  not  to 
teach  in  opposition  to  his  employer  in  towns 
where  the  latter  might  have  schools,  during 
a  period  of  two  years  after  the  termination 
of  his  engagement.  The  employer  having 
sold  his  business,  and  assigned  his  rights 
under  the  said  contract  to  a  company,  held 
that  the  company  had  no  title  to  prevent  the 
teacher  from  teaching  in  opposition  to  them. 
Berlitz  Schools  v.  Duchene,  1903,  6  F.  181 ;  41 
S.L.R.  110;  11  S.  L.  T.  491. 

107.  Parties  —  Third  Party  —  Assigna- 
tion—Delectus personae.- F.  hired  a  page 
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of  G.'s  wine  list  for  three  years  for  the 
advertisement  of  his  wine.  Held  that  the 
contract  was  not  assignable  by  G.  Grtersorif 
Oldham  (t  Coy.  Ltd,  v.  Forbes,  Maxwell  cfc  Coy.^ 
Ltd,,  1895,  22  R.  812 ;  32  S.  L.  R.  601 ;  3 
S.  L.  T.  65. 

108.  Parties  —  Third  Party  —  AMigna- 
tion  —  Delectus  persons  —  Jus  crediti.  — 

Held  (1)  that  a  contract  between  the  patentee 
of  a  machine  and  the  purchaser  of  one  of 
them  was  not  assignable  where  it  contained 
stipulations  obliging  the  seUer  to  erect  more 
machines  if  the  first  proved  satisfactory ;  (2) 
that  any  jus  crediti  arising  out  of  the  con- 
tract had  not  been  assigned.  International 
Fibre  Syndicate,  Ltd,  v.  Davoson,  1901  (H.  L.), 
3  F.  32 ;  38  S.  L.  R.  578. 

109.  Parties  —  Third  Party  —  Assigna- 
tion of  continning  Contract  —  Delectus 
persons  —  Partnership  —  Dissolution  — 
Partnership  Act,  1890^  sec.  38.— A.  B.,  a 
private  partnership,  sold  a  crane  to  C.  It 
was  a  condition  of  the  contract  that  A.  B. 
should  store  the  crane  till  0.  required  it,  and 
that  then  they  should  fit  it  up,  supplying 
new  copper  pipes  and  plugs.  Before  delivery 
of  the  crane  A.  B.  was  transformed  into  a 
limited  liability  company.  0.  then  declined 
to  take  delivery^  on  the  ground  that  the  new 
company  was  not  entitled  to  an  assignation 
of  the  contract,  which  was  executorial  so  far 
as  the  fitting  up,  &c.,  of  the  crane  was  con- 
cerned. In  an  action  for  the  price,  or  alter- 
natively for  damages,  at  the  instance  of  (1) 
A.  B.,  and  the  individual  partners,  (2)  the 
new  company,  a  plea  of  "no  title  to  sue'' 
repeUed.  Brorvn  and  Others  v.  Carron  Coy,, 
1898  (O.  H.),  6  S.  L.  T.  90. 

110.  Parties  —  Third  Party  —  Assigna- 
tion—Agreement for  Purchase  of  Business 
—Assignation  to  Company  of  which  the 
original  Purchasers  were  the  Principal 
Shareholders  —  Action  of  Reduction  of 
Agreement  at  instance  of  original  Pur- 
chasers and  Company. — Five  persons  made 
a  contract  for  the  purchase  of  a  business 
from  the  defender.  The  purchase  was  really 
made  on  behalf  of  a  company  then  being 
formed  and  it  was  averred  that  defender 
knew  this.  Thereafter  the  five  individuals 
assigned  their  interest  in  the  purchase  to 
the  company  of  which  they  were  the  prin- 
cipal shareholders  and  directors.  In  an 
action  of  reduction  at  the  instance  of  the 
five  individuals  and  of  the  company,  held  that 
the  pursuers  had  a  title  and  interest  to  sue 


the  action.  McLaren  v.  Mayberry,  1904  (O.  H.), 
11  S.  L.  T.  636. 

111.  Parties— Third  Parties— Legal  Re- 
presentatives —  Death.  —  The  seller  of  a 
manufacturing  business  agreed  to  purchase 
from  the  buyer  £1000  worth  of  goods  during 
each  of  the  next  ensuing  five  years.  Held 
that  the  contract  was  not  terminated  by  the 
death  of  the  customer.  Gilmonr  &  Son  v. 
mi7in's  Trs.,  1899  (O.  H.),  7  S.  L.  T.  292. 

112.  Parties  —  Third  Party— Legal  Re- 
presentative —  Personal    Contract.  —  A 

lender  obtained  promissory  notes  from  his 
borrower,  and  of  same  date  granted  a  letter 
stating  the  terms  of  the  loan,  which  was  to 
stand  during  the  borrower's  solvency,  or  for 
ten  years,  the  borrower  having  the  option  to 
repay  within  the  ten  years.  Held  that  the 
representatives  of  the  borrower  were  entitled 
to  the  benefit  of  the  ten  years'  stipulation. 
iMWson's  Trs,  v.  Cesari's  Trs.,  1901  (0.  H.), 
9  S.  L.  T.  365. 

113.  Parties  —  Third  Party— Legal  Re- 
presentative—Delectus persons— Personal 
and  Transmissible. — A  brother  and  sister 
agreed  between  themselves  that  the  success- 
ful claimant  to  an  entailed  estate  should 
pay  to  the  other  one-half  of  the  rental  of  the 
estate  during  the  lifetime  of  the  successful 
party.  The  sister  obtained  judgment  in  her 
favour  and  paid  one-half  of  the  rents  to  her 
brother  up  to  his  death.  Held  in  an  action 
by  the  brother's  executor  that  the  sister  was 
bound  to  continue  payment  to  his  representa- 
tives. Crosse  v.  Bankes,  1886, 13  R.  (H.  L.)  40 ; 
23  S.  L.  R.  387. 

114.  Parties— Third  Party— Jus  qussi- 
tum  —  Guarantee.  —  An  underwriter,  on 
admission  to  an  association,  gave  the  as- 
sociation a  guarantee  of  his  underwriting 
transactions.  Held  that  persons  he  insured 
acquired  rights  under  the  guarantee.  Rose, 
Murison  d:  Thomson  v.  JVingate,  Birrell  db  Coy.^s 
Trustee,  1889  (0.  H.),  16  R.  1132  ;  25  S.  L.  R. 
774. 

115.  Parties— Third  Party— Jus  QU»si- 
tum. — An  heir  of  entail  in  possession  of  two 
estates  disentailed  one,  having  obtained  the 
necessary  consents  thereto  in  consideration 
of  his  executing  a  trust  conveyance  of  the 
disentailed  estate  to  trustees  for  the  pur- 
pose (1)  of  selling  it  and  investing  the  pro- 
ceeds on  lands  to  be  entailed  on  the  heirs 
under  the  entail  of  the  other  estate;   and 
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(2)  of  paying  the  debts  affecting  the  other 
estate.  A  trust-deed  in  these  terms  was 
executed.  Held  that  under  the  agreement 
on  which  the  disentail  was  obtained  and  the 
relative  trust-deed  all  the  heirs  under  the 
entail  of  the  other  estate  had  a  jtM  qtueHtum. 
Gordon  v.  Gordon^s  Trs.^  1886,  13  R.  934;  23 
S.  li.  R.  673. 

116.  Parties— Third  Party  not  in  Exist- 
ence— ^Jns  QiUBsitnm. — An  offer,  made  to  an 
individual,  to  pay  £1000  to  a  society  of  such 
and  such  a  nature,  in  the  event  of  such  a 
society  being  formed,  may  be  accepted  and, 
on  the  creation  of  the  society,  it  may  be 
enforced  by  the  society  as  having  a  Jim  quceev- 
turn  teriio,  MorUm^s  Tr»,  v.  Aged  Christian 
Friend  Society  of  Scotland,  1899,  2  F.  82 ;  37 
S.  L.  R.  67 ;  7  S.  L.  T.  220. 

117.  Parties— Third  Party— Jus  Quasi- 
tnm — Promise. — The  committee  of  manage- 
ment of  a  church  sued  upon  a  promise  made 
by  an  individual  to  their  minister,  that  *'I 
will  give  you  £100  towards  endowment  should 
your  subscriptions  fall  short "  of  £1940.  The 
promise  was  communicated  in  a  private  letter. 
The  case  for  the  pursuer  contained  no  aver- 
ment that  the  obligation  was  intended  by 
the  promisor  to  be  enforceable  by  the  com- 
mittee of  management  as  a  debt.  Held  that 
the  committee  of  management  had  no  title 
to  sue.  Cambuslang  W,  Churcii  Committee  v. 
Bryce,  1897,  25  R.  322  ;  35  S.  L.  R.  245  ;  6 
S.  L.  T.  240. 

118.  Parties— Third  Party— Jus  qniesi- 
tnm— Resolution  of  Burgh  Oommissioners 
as  to  Salary  of  Officer  —  Intimation — 
Officer's  Title  to  Sue. —At  a  meeting  of 
Burgh  Oommissioners  it  was  resolved  to  in- 
crease the  salary  of  an  inspector.  The  re- 
solution was  not  intimated  to  him.  Held 
that  there  was  no  jue  quassUwm  in  the  in- 
spector entitling  him  to  sue  for  the  increase 
of  salary.  Burr  v.  Bo'ness  Burgh  Com.,  1896, 
24  R.  148 ;  34  S.  L.  R.  91 ;  4  S.  L.  T.  149. 
But  where  a  resolution  to  award  a  gratuity 
to  the  children  of  a  police  constable  was 
passed  by  the  police  authorities  and  intimated 
to  the  children,  held  that  it  was  too  late  to 
resile.  Campbell  v.  Glasgow  Police  Commvrs,, 
1895,  22  R.  621 ;  32  S.  L.  R.  497 ;  3  S.  L.  T. 
26. 

119.  Parties— Third  Party— Jus  quasi- 
turn  tortio— Trust  for  Creditors.— Where  a 
trustee  intimated  a  trust-deed  for  creditors 
and  a  party  lodged  a  claim,  held  that  he  was 


personally  liable  for  paying  away  the  trust- 
estate  without  satisfying  the  chum.  Cruick- 
shank  v.  Thomas,  1893,  21  R.  257  ;  31  S.  L.  R. 
213 ;  1  S.  L.  T.  369. 

120.  Parties— Third  Party— Jus  qussi- 
tum— Law-Agent  of  Trust— Title  of  Bene- 
ficiary to  Sue. — ^A  beneficiary  under  a  trust 
has  no  title  to  sue  a  law-agent  employed  by 
the  trustees.  Baes  v.  Meek,  1889  (H.  L.),  16 
R.  31 ;  27  S.  L.  R.  8.  JViUiameon  v.  Begg,  1887, 
14  R.  720  ;  24  S.  L.  R.  490. 

121.  Parties— Third  Party— Oontract  of 
Employment  —  Title  to  Sue.  —  An  uncle 
employed  a  law-agent  to  revise  the  titles  of  a 
property  which  he  was  purchasing  as  a  gift 
to  his  nephew.  llie  agent  failed  in  the 
performance  of  his  duty.  Held  that  only  the 
uncle  had  a  title  to  sue  him.  TuUy  v.  Ingram, 
1891,  19  R.  65 ;  29  S.  L.  R.  78. 


122.  Parties  —  Third  Party  —  Jus  quasi- 
tum  —  Building  Contract  —  Architect  — 
Right  of  Oontractor  to  sue  Employees 
Architect. — A.  was  a  builder ;  B.  employed 
him.  The  oontract  between  them  entitled  B. 
to  payment  on  production  of  a  certificate  by 
C,  B.'s  architect.  There  was  no  contract 
between  A.  and  C,  nor  did  A.  aver  any 
contract  between  B.  and  G.  under  which  he 
(A.)  could  take  a  benefit.  He  raised  an 
action  against  0.  for  delivery  of  a  certificate, 
on  the  ground  that  he  had  a  jus  puBsitum 
[but  under  what  contract  the  report  does  not 
say].  Action  (ft^miMe^  as  irrelevant.  M* Knight 
d:  Sons  V.  Lanark  D.  C,  1899  (O.  H.),  7  S.  L.  T. 
47. 

123.  Parties— Third  Party  — Jus  qutesi- 
tum  tertio— New  Firm  taking  over  Liar 
bilities  of  Old. — The  purchasers  of  a  businesa 
agreed  to  "  pay  and  discharge  all  present  and 
future  liabilities  of  the  vendors."  Held  that 
a  creditor  of  the  original  firm  could  not  found 
upon  the  agreement  and  sue  the  purchasers 
for  his  debt.  Henderson  v.  Stubhs,  Ltd.,  1894, 
22  R.  51 ;  32  S.  L.  R.  49 ;  2  S.  L.  T.  288.  See 
Stephen^s  Trustee  v:  Macdougall  db  Coy.^s  Trustee, 
1889,  16  R.  779  ;  26  S.  L.  R.  594. 

124.  Parties  —  Third  Party  —  Jus  qusssi- 
tum— New  Firm  taking  over  Liabilities  of 
Old. — A.  was  a  traveller  on  a  five  years' 
engagement  with  X.  &  Coy.  During  the 
currency  of  the  term  X.  &  Coy.  entered  into 
an  agreement  with  Y.  &  Coy.,  that  the  latter 
should  take  over  the  business,  together  '*  with 
agreements    with    clerks    and    travellers." 
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Y.  &  Coy.  having  dismissed  A.  within  the  five 
years,  held  that  there  was  no  jus  qucBsituni  for 
A.  in  the  contract  between  X.  &  Coy.  and 
Y.  and  Coy.  Taylor  v.  Thomson  <L  Coy,  Lid.^ 
1902  (O.  H.),  9  S.  L.  T.  373. 

125.  Parties  — Third  Party  — Jus  qtuBsi- 
tmiL — Burnett  made  a  written  offer  to 
Lamont  to  buy  his  hotel  for  £7000,  and 
added  a  promise  to  pay  £100  to  the  tenant 
as  some  compensation  for  trouble  given  her. 
The  offer  was  accepted.  Held  that  a  binding 
promise  to  pay  £100  was  constituted  in  the 
tenant's  favour.  Lamont  v.  Burnett^  1901,  3 
F.  797 ;  38  8.  L.  R.  596 ;  9  S.  L.  T.  39. 

126.  Parties  — Third  Paxty  — Jus  qiuBsi- 
tmn. — A.  contracted  with  B.  to  supply  a 
gangway  to  a  ship,  dry  docked  to  have  her 
engines  fitted.  C,  an  engineer  fitting  the 
engines,  fell  off  the  gangway,  which  was  de- 
fective, and  was  injured.  Held  that  C.  had 
no  title  to  sue  A.  for  damages.  Campbell  v. 
Morrison,  1891,  19  R.  282 ;  29  S.  L.  R.  261. 


127.  Parties— Third  Pftrty— Jus  qniesi- 
torn- Sale  of  Steamship— Sub-Contract  for 
Engines— Action  by  Buyer  of  Ship  against 
Engineers  —  Privity  of  Contract.  —  Ship- 
builders sold  an  unfinished  ship,  undertak- 
ing to  complete  the  fitting  of  its  engines  by 
named  engineers.  They  accordingly  entered 
into  a  contract  with  one  of  the  named 
engineers,  who  was  informed  of  the  sale 
of  the  ship.  The  engineer  delayed  to  supply 
the  engines,  and  the  shipbuilders  and  the 
buyer  sued  him  for  damages.  Action  at  the 
instance  of  the  buyer  dismissed^  as  he  was 
not  a  party  to  the  contract  for  the  engines 
and  had  no  jus  qucBsitum,  Blumer  d:  Coy, 
V.  ScoU  db  Sons,  1874,  1  R.  379;  11  S.  L.  R. 
192. 

128.  Parties— Third  Party— Creditor  of 
Bankmpt  suing  Debtor.— The  creditor  of  a 
sequestrated  debtor  has  no  title  to  sue  the 
debtor's  debtor  for  the  benefit  of  the  seques- 
trated estate.  Henderson  v.  Robb,  1889,  16  R 
341 ;  26  S.  L.  R.  222. 

129.  Parties— Third  Party— Resale— Mis- 
representation. —  The  buyer  of  a  brewery 
resold  it  at  a  profit.  Held  (1)  that  the  second 
purchaser  had  no  title  to  sue  for  the  reduction 
of  the  original  contract  of  sale  on  the  ground 
of  misrepresentations ;  (2)  that  the  first 
purchaser  having  sustained  no  loss  had  no 
interest,  there  being  no  proposal  to  rescind 
his  contract  of    resale.      Edinburgh    United 


Breweries  v.  Mdleson,  1894,  A.  0.  96 ;  21  R. 
(H.  L.)  10 ;  31  S.  L.  R.  922 ;  1  S.  L.  T.  602. 

130.  Parties  —  Third  Party  —  Feu-Con- 
tract— Superior  and  Vassal.— A.  conveyed 
lands  to  B.  in  1867.  In  1888  B.  conveyed  the 
lands  to  C.  In  1895  C.  raised  an  action 
against  A.  to  have  it  declared  that  the  con- 
veyance by  A.  to  B.  was  ultra  vires  of  A.  C. 
did  not  propose  to  reduce  his  contract  with 
B.,  or  to  clear  the  record  of  the  conveyance  in 
his  own  favour.  Held  that  the  action  was 
irrelevant,  because  (1)  C.  was  not  a  party 
to  the  contract  between  A.  and  B.,  and  had 
suffered  no  prejudice  through  that  contract, 
but  through  his  own  with  B.,  which  it  was 
not  proposed  to  reduce ;  (2)  C.  was  an  entered 
vassal  and  must  clear  the  record  of  the  dis- 
position in  his  own  favour  before  reducing. 
Tayport  Laud  Coy,  Ltd,  v.  DougaWs  Trs.,  1895, 
23  R.  287  ;  33  S.  L.  R.  214. 

131.  Parties  —  Third  Party  —  Feu-Con- 
tract-^us  Qutesitum— Obligation  to  make 
Road. — In  1871  A.  feued  a  piece  of  ground  to 

B.  with  an  obligation  on  B.  to  make  a  road 
upon  the  ground,  and  power  of  exaction  to 
A.,  "  or  his  successor  in  the  lands  and  estates, 
including  any  parties  who  have  feued,  or  may 
feu  or  purchase,  the  ground  on  the  opposite 
side  of  the  street."  In  1890  A.  reacquired 
these  lands  and  conveyed  them,  along  with 
the  remainder  of  his  estates,  to  C,  with  the 
exception  of  a  small  portion  which  had  been 
conveyed  to  D.  in  1877.  In  D.'s  conveyance 
there  was  no  special  assignation  of  A.'s  rights 
under  the  contract  of  1871,  nor  was  his  feu 
upon  the  opposite  side  of  the  proposed  road. 
Held  that  D.  had  no  title  to  enforce  against 

C.  the  obligation  to  build  the  road.  Stevenson 
V.  Steel  Coy,  of  Scotland,  Ltd,,  1896, 23  R.  1079; 
33  S.  L.  R.  795 ;  4  S.  L.  T.  101. 

132.  Parties  —  Third  Party.  —  A  mineral 
tenant  agreed  to  pay  his  landlord  compensa- 
tion for  all  damages  done  through  working 
the  minerals.  In  the  surface  of  the  ground 
pipes  were  laid  belonging  to  a  third  party. 
Held  that  the  third  party  had  no  title  to  sue 
the  mineral  tenant  for  injury  done  to  his 
pipes  by  mineral  workings.  Mid  and  East 
Calder  Gas-Light  Coy.  v.  Oakbank  Oil  Coy,  Ltd,, 
1891,  18  R.  788  ;  28  S.  L.  R.  564. 

133.  Performance— Interest  to  Enforce 
—Reasons— Road;— Leyel  Crossing.— The 
trustees  of  a  turnpike  road  in  1855  authorised 
a  coal  company  to  lay  rails  across  the  road  on 
condition  that  they  should  "continue  to  be 
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used  onlj  lo  long  mm  the  said  inutees  think 
ihftt  tb«  public  saletj  is  not  thereby  eo- 
daogered  or  the  pabUc  pat  to  greftter  in- 
coDTenience  thui  the  said  trustees  consider 
right,  snd  that  the  use  of  the  rails  across 
the  said  turnpike  road  shall  be  discontinued, 
and  the  raib  remoTed  at  the  expense  of  the 
said  oompanj  whenever  the  said  tmstees  may 
desire  this  to  be  done."  H^ld  that  the  road 
tmstees  were  entitled  witboat  assigning  any 
reason  to  demand  the  removal  of  the  rails. 
Fifejfitire  Road  Tn.  r.  O/wdeftbeath  Coal  Coy., 
1883,  11  R.  18:  21  S.  L.  R.  15. 

Idi.  Perfomuuice— IntairaBt  to  Bnforee 

— Superior  and  YwauL^Held  that  a  superior 
was  entitled  to  enforce  a  condition  in  a  feu- 
contract  that  houses  (which  were  to  be  built 
upon  the  ground  feued)  should  be  covered 
with  blue  slates,  notwithstanding  an  aver- 
ment by  the  vassal  that  the  green  ones  he 
had  put  on  were  better.  Waddell  v.  Campbell, 
1898,  25  R.  456 ;  35  S.  L.  R.  351 ;  5  S.  L.  T. 
285. 

135.  Perfomiaiice—InterMt  to  Enforce— 
Superior  and  VaMaL— Action  of  deckrator 
by  a  vassal  against  his  superior  that  the 
latter  had  no  longer  any  interest  to  enforce 
building  restrictions  dismissed  as  irrelevant. 
Wimjates  Trs,  v.  Osvoald,  1902  (O.  H.),  10  8.  L.  T. 
517. 

136.  Perfonnance— Interest  to  Enforce 
—Bee  inter  alioe.— The  Caledonian  Railway 
Company  undertook  to  pay  the  Kirkcaldy 
Railway  Company  a  share  of  the  costs  of 
promoting  certain  bills  in  Parliament.  Held 
that  it  was  no  defence,  in  an  action  on  the 
contract,  for  the  Caledonian  Company  to  say 
''These  expenses  were  paid  by  the  North 
Britiiih  Railway  Company."  Kirkcaldy  and 
District  Hly.  Coy.  v.  Caledonian  lUy.,  1901 
(H.  L.),  38  S.  L.  R.  579 ;  1900, 37  S.  L.  R.  820 ; 
8  8.  L.  T.  115. 

137.  Performance— Interest  to  Enforce— 
Title— Obligation  to  Lend  Money  to  be 
immediately  repaid— Frostra  petis  quod 
mox  es  restitorus. — A  bankrupt  arranged 
a  composition  of  5s.  in  the  £  with  his 
creditors.  The  defender  gave  him  a  letter 
in  which  the  following  passage  occurred: — 
**  I  guarantee  the  sum  of  £l00  pajrable  when 
required  by  your  trustee  to  pay  the  composi- 
tion of  5s.  offered  by  you  to  your  creditors." 
HiUi  that  the  bankrupt  had  a  title  to  sue, 
and  that  the  obligation  was  enforceable 
though  there  might  be  an  immediate  obliga- 


tion to  repay  the  money  to  be  lent,  and  that 
I  the  "^"w  frHjtra  petis  quod  mox  es  restUHfiu 
^  did  not  apply.     Cunningham  v.  MonteiA,  18d5 

(O.  H.>,  3  a  L.  T.  7. 

188L  Ptaftaraiaaee — Intei'eat  to  Enforoe 
— Beaeftdal  Intensi  Awigwed— Bale  of 
Heritafe  Wanaadice,— Has  the  purdiaser 
of  property  who  has  resold  it  any  title  to  sue 
the  original  Tender  on  the  clause  of  warrandice 
contained  in  the  original  contract  of  sale? 
Christie  r.  Camerrm,  1898, 25  R  824 ;  35  &  L.  R. 
602. 

139.  Peifaimance— Spedilc.— Qfofmrfibwjt 
on  the  difference  between  the  practice  in 
England  and  Scotland  in  granting  decrees 
of  specific  performance.  Stewart  y,  Kennedy, 
1890  (H.  L.),  17  R.  1 ;  27  S.  L.  R.  386. 


140l  Peifuimaace — Spediic — 
to  Soild-Pea-Oontract.— Decrees  ad  factum 
prtMtandum  should  be  precise  in  their  terms. 
Accordingly,  in  ordering  a  vassal  to  build  in 
terms  of  his  feu-contract,  the  Court  fixed  a 
time  within  which  performance  should  be 
made.  Middleton  v.  Leslie,  1892,  19  R.  801 ; 
29  a  L.  R  657. 

141.  Performance- Spediic  — Volnntaiy 
Association — Rules. — A  member  of  a  horti- 
cultural society  sued  the  directors  of  the 
society  for  a  decree  ordaining  them  to  receive 
his  exhibits  in  terms  of  the  society's  rules. 
There  was  no  conclusion  for  damages.  The 
Court  dismissed  the  action.  The  show  was  on 
18th  August  1892;  the  appeal  came  before 
the  Court   the   14th  July   1893.      Cocker  v. 

Crombie,  1893,  20  R  954;  30  S.  L.  R.  841 ;  1 
S.  L.  T.  153. 

142.  Perfonnance — Specific— A  minister, 
who  was  suspended  by  the  Synod  of  a  volun- 
tary church,  raised  an  action  for  reduction  of 
his  suspension  and  restoration  to  his  office. 
He  averred  that,  in  terms  of  the  contract  of 
association,  as  embodied  in  the  Society's  rules, 
his  suspension  was  in  certain  respects  ultra 
vires.  There  was  among  the  rules  one  to 
the  effect  that  members  should  not  have 
recourse  to  the  Civil  Courts.  Held  (1)  that 
a  breach  of  contract  was  relevantly  averred ; 

(2)  that  if  the  suspension  was  ultra  vires^ 
appeal  to  the  Civil  Courts  was  not  excluded  ; 

(3)  that  the  Court  would  not  interfere  to 
restore  the  piursuer  in  cases  such  as  this. 
Skerret  v.  Oliver,  1896,  23  R.  468 ;  33  S.  L.  R. 
323 ;  3  S.  L.  T.  267. 
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143.  Perfonnance— Substituted  Perform- 
ance.— The  obligee  is  entitled  to  demand 
performance  of  the  exact  terms  of  his  bargain. 
Skinner  v.  L.  Saltoun,  1886,  13  R.  823;  23 
S.  L.  R  595.  W^adddl  v.  Campbell,  1898, 25  R. 
456;  35  S.  L.  R.  361 ;  5  S.  L.  T.  285. 

144.  Performance— Substituted  Perform- 
ance—Delivery by  Manufacturer  of  Gbods 
not  Made  by  Himself.— if«^  that  a  manu- 
focturer  of  steel  plates  was  entitled  to  tender, 
in  performance  of  a  contract  for  the  supply 
of  steel  plates  "to  pass  Lloyd's  surveyor,'' 
delivery  of  plates  made  by  another  manu- 
facturer, but  which  passed  the  contract  test. 
Wed  Stockton  Iron  Coy,  Ltd,  v.  Nielson  d; 
Maxwell,  1880,  7  R.  1055;  17  S.  L.  R.  719. 
Johnson  d  Reay  v.  Nicoll  d:  Son,  1881,  8  R. 
437 ;  18  S.  L.  R.  268. 

145.  Promise— Promise  of  Subscriptions 
to  Charity. — Per  Ld.  Kinnear :  If  a  promise 
is  intended  as  a  final  engagement  it  is  bind- 
ing, but  it  is  not  binding  if  it  is  a  mere 
expression  of  a  probable  intention  which  the 
promiser  might  or  might  not  fulfil.  Morton's 
Tre.  V.  Aged  Christian  Friend  Society  of  Scot- 
land, 1899,  2  F.  82 ;  37  S.  L.  R.  67 ;  7  S.  L.  T. 
220. 

146.  Promise  — Is   it    Enforceable?  — 

Quedion:  Whether  a  promise  in  a  private 
letter  to  the  minister  of  a  church,  which  was 
in  course  of  soliciting  subscriptions,  that 
"  I  will  give  you  £100  towards  endowment 
should  your  subscriptions  fall  short,"  was  an 
obligation  enforceable  by  law.  Camhuslang 
W,  Chtirch  Committee  v.  Bryce,  1897,  25  R. 
322 ;  35  S.  L.  R.  245  ;  5  S.  L.  T.  240. 

147.  Promise— Honourable  Understand- 
ing.— A  creditor  paid  a  composition  on  his 
debt  and  received  an  unqualified  discharge. 
He  wrote  his  creditor :  "  I  beg  to  assure  you 
I  will  pay  up  the  deficiency  as  soon  as  I  am 
able  to  do  so."  Held  that  this  promise  was 
not  enforceable  by  the  creditor  by  way  of 
retention  of  a  sum  in  his  hands  due  by  him 
to  the  debtor.  Ritchie  v.  Cowan  ct  Kimjhom, 
1901,  3  F.  1071 ;  38  S.  L.  R.  788. 

148.  Promise— Undertaking  to  pay  Sum 
for  Aliment.  —  In  memory  of  an  informal 
promise  to  their  father,  the  defender  in- 
formed the  pursuers  that  he  had  set  aside 
£750  for  them,  and  that  he  would  pay  £100 
a  year  for  their  maintenance  until  the  whole 
was  exhausted.  Held  that  the  promise  was 
enforceable  at  law.    Terms  of  letters,  Ac.,  held 


to  prove  the  promise.    Shaw  v.  Muir's  Exrx., 
1892,  19  R.  997 ;  29  S.  L.  R.  841. 

149.  Promise— "Undertaking"— Intima- 
tion of  Intention.  —  The  agent  of  creditor 
in  an  overdue  promissory  note  wrote  to  his 
debtor  that  ''failing  a  settlement  within 
two  days  proceedings  are  to  be  adopted." 
Diligence  was  done  on  the  biU  within  the 
two  days.  In  an  action  by  the  debtor  for 
wrongful  diligence,  done  in  breach  of  the 
undertaking  which,  he  maintained,  the  above 
letter  inferred;  held  that  the  letter  was  a 
mere  intimation  of  an  intention,  and  not  a 
binding  promise.  Mackersy  v.  Davis  db  Sons, 
Ltd.,  1896,  22  R.  368;  32  S.  L.  R.  277;  2 
S.  L.  T.  515. 

150.  Promise  —  Unilateral  Agreement- 
Sale  of  Land.  —  '*  I  have  agreed  to  sell  my 
house  at  ...  for  a  hundred  and  fifty  pounds 
to  Miss  Malcolm,"  wrote  Mrs.  Campbell,  and 
duly  executed  the  writ.  Miss  Malcolm 
founded  on  it.  Held  that  the  writ  did  not 
import  a  binding  contract,  but  only  an  offer 
requiring  acceptance  in  writing.  Malcolm  v. 
Campbell,  1891,  19  R.  278 ;  29  S.  L.  R.  235. 

151.  Promise  —  Withdrawal  —  Gratuity 
Voted  to  Official  —  Intimation.  —  Where 
police  authorities  voted  gratuities  to  the 
children  of  a  constable,  and  intimated  their 
vote  to  the  children,  held  that  they  were  not 
entitled  to  resile.  Campbell  v.  Glasgow  Police 
Commrs.,  1895,  22  R.  621 ;  32  S.  L.  R.  497 ;  3 
S.  L.  T.  26. 

152.  Promise— Nudum  ptyctam.— Observa- 
tions by  Ld.  Kyllachy  on  the  doctrine  of 
nudum  paHum,  Hawick  Heritable  Investm^ent 
Bank  v.  Haggan,  1902  (0.  H.),  9  S.  L.  T.  475. 

153.  Bescission—Gompetency— Interven- 
tion of  Third  Parties.  —  It  is  too  late  to 
rescind  a  contract  when  innocent  third 
parties  have,  for  value,  acted  on  the  faith 
of  it.  Tennent  v.  City  of  Glasgow  Bank,  1879 
(H.  L.),  4  A.  0.  615 ;  6  R.  69 ;  16  S.  L.  R.  509. 
Cf.  Cree  v.  Som^rvail,  1879  (H.  L.),  4  A.  C. 
648 ;  6  R.  90 ;  16  S.  L.  R.  666. 

154.  Rescission— Restitutio  in  integrum. 
— The  partners  of  a  firm  were  tenants  of  the 
Crown  in  a  lease  of  oyster  beds.  Assignees 
were  excluded  from  the  lease,  save  of  con- 
sent. One  of  the  partners  assigned  his 
interest  in  the  lease,  and  the  Crown  and  co- 
partners respectively  accepted  the  assignee 
as  tenant  and  partner,  and  he  at  once  took 
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his  place  in  these  capacities.  In  an  action, 
two  years  afterwards,  by  the  cedent  for  re- 
duction of  the  assignation  on  various  grounds, 
held  that  restitiUio  in  integrum  was  impossible 
or  at  least  was  not  offered,  and  action  dig- 
missed.  Hay  V.  Rafferty,  1899,  2  F.  302;  37 
8.  L.  R.  221 ;  7  S.  L.  T.  264. 

155.  Rescission— BeBtitutio  in  IntegmnL 

—See  Assets  Coy.^  Ltd.  v.  Skirres'  Trs,^  1897,  24 
R.  418;  34  S.  L.  R.  353  ;  4  S.  L.  T.  224. 

156.  SnbjectrniAtter  —  UnlawM  Agree- 
ment —  Betting  —  Sponsio  Lndicra  — 
Agency. — A  person  instructed  to  make  bets 
on  commission,  hM  entitled  to  recover  sums 
disbursed  on  behalf  of  his  principal.  Knight 
db  Cmf.  V.  Stott,  1892,  19  R.  959 ;  29  S.  L.  R. 
810. 

157.  Snldect-matter  —  UnlawM  Agree- 
ment —  Betting  —  Commission  Agent  — 
8   A;   9  Vict.  c.  109  ;   55   Vict.    c.    9.— 

Held  that  the  Acts  8  &  9  Vict.  c.  109  and 
55  Vict.  c.  9  do  not  apply  to  Scotland. 
Knight  v.  Stott,  19  R.  959  followed,  Russell 
V.  Grey,  1894  (0.  H.),  1  S.  L.  T.  529.  Levy  v, 
Jackson,  1903,  5  F.  1170;  40  S.  L.  R  832;  11 
S.  L.  T.  268. 

158.  Snldect-matter  —  Unlawftil  Agree- 
ment—Compounding Felony. —See  Ferrier 
V.  Mackenzie,  1899,  1  F.  597 ;  36  S.  L.  R.  421  ; 
6  S.  L.  T.  337. 

159.  Salueet-matter  —  UnlawM  Agree- 
ment—Contra bonos  mores— Ob  tnrpem 
cansam— Annuity.— ^e^  that  an  obligation 
by  a  man  to  pay  an  annuity  to  his  deceased 
wife's  sister,  with  whom  he  had  gone  through 
a  ceremony  of  marriage  abroad  and  cohabited 
for  twelve  years  was  not  invalid  as  being  ob 
tnrpem  causam,  Webster  v.  Webster^ s  Trustee, 
1886,  14  R  90;  24  S.  L.  R.  67. 

160.  Subject-matter  —  Unlawfbl  Agree- 
ment—Contra bonos  mores  —  Voluntary 
Association. — Held,  on  the  averments,  that 
no  contract  between  a  lady  and  a  religious 
community,  whereby  the  lady  undertook  the 
vows  of  a  Roman  Catholic  nun,  had  been  set 
forth  upon  which  the  nun  could  sue.  Question : 
Whether  a  contract  between  a  nun  and  a 
religious  community  was  recognised  by  law. 
Mulcaht/  V.  Herbert,  1898,  25  R.  1136;  35 
S.  L.  R  864 ;  6  S.  L.  T.  89. 

161.  Subject-matter  —  Unlawftil  Agree- 
ment —  Factum  iUidtum  —  dA^greement  to 
defiraud  Third  Farty.— In  an  action  for  £200, 
the  unpaid  balance  of  the  price  of  a  business, 


it  was  averred  by  the  seller,  that  while  the 
price  set  forth  in  the  offer  and  acceptance 
was  £1200,  the  real  price  agreed  on  was 
£1400,  and  that  the  sum  of  £1200  had  been 
put  into  the  offer  and  acceptance  in  order 
that  the  purchaser  might  obtain  the  assist- 
ance of  a  third  party,  who  had  agreed  to 
assist  him  on  condition  that  he  obtained  the 
business  for  the  price  of  £1200.  Held  that 
the  contract  averred  involved  the  intention 
and  attempt  to  defraud,  and  could  not  be 
admitted  to  probation.  Henderson  v.  CaldweU 
(O.  H.),  1890,  28  S.  L.  R  16. 

162.  Suldeet-matter  —  Unlawftil  Agree- 
ment—Factum  iUicitum— Lottery.— A  per- 
son became  a  member  of  a  provident  society 
under  a  contract  whereby  he  agreed  to  pay 
certain  monthly  instalments  in  consideration 
of  receiving  a  bond  for  £500  payable  at  the 
end  of  thirty  years  The  contract  provided 
that  ballots  should  be  held  monthly,  and  that 
a  bondholder  whose  bond  was  drawn  should 
be  entitled  to  receive  an  advance  equal  to  the 
amount  secured  in  the  bond  without  having 
to  pay  interest  upon  it ;  and  further^  that  in 
the  event  of  the  bondholder  dying,  or  wishing 
at  the  end  of  five  years  to  withdraw,  the 
association  would  pay  the  surrender  value  of 
the  bond,  provided  that  no  advance  had  been 
made  upon  it.  The  bondholder  having  paid 
the  monthly  instalments  regtdarly  for  two 
and  a  half  years,  and  no  advance  having  been 
made  on  his  bond,  brought  an  action  against 
the  society  for  repayment  of  his  instalments 
or  for  the  surrender  value  of  the  bond.  Held 
(1)  that  by  the  terms  of  the  written  contract 
the  pursuer  was  not  entitled  to  withdraw 
until  he  had  subscribed  for  five  years;  (2) 
(following  Wallingford  v.  Mutual  Society,  1880, 
L.  R  5  App.  Cas.  685)  that  the  provision  with 
regard  to  the  holding  of  ballots  did  not  render 
the  contract  iUegal  under  the  Lottery  Acts. 
Sinclair  v.  Provident  Association  of  London,  Ltd., 
1894,  31  S.  L.  R  501  ;  1  S.  L.  T.  541. 

163.  Subject-matter  —  Unlawftil  Agree- 
ment—Lottery— Stat.  42  Gtoo.  in.  c.  119. 

— A  lottery  is  a  pactum  illicUum,  and  the 
Court  will  not  decide  who  is  entitled  to  an 
article  won  in  it.  Ghristison  v.  M^ Bride,  1881, 
9  R  34 ;  19  S.  L.  R  19. 

164.  Suldect-matter  —  Unlawftil  Agree- 
ment—Restraint of  Trade— Unreasonable 
— Uncertainty. — Stiptdations  in  restraint  of 
trade  which,  held  too  vague  for  enforcement. 
British  Workman^s  and.  General  Assurance  Coy. 
V.  JVilkinson,  1900  (O.  H.),  8  S.  L.  T.  67. 
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165.  Suluect-matter  ^  Unlawfol  Agree- 
ment— Restraint  of  Trade--Pablic  Policy. 
—An  unlimited  agreement  in  restraint  of 
trade  is  bad,  but  the  restriction  is  sufficiently 
limited  if,  taken  as  a  whole,  it  is  no  larger 
than  is  reasonably  necessary  for  the  protection 
of  the  party  with  whom  the  contract  is  made. 
If  it  admits  of  being  divided,  each  separate 
part  will  be  good  or  bad  according  to  the 
same  test.  MeOde  v.  MeikU,  1895  (O.  H.),  3 
8.  L.  T.  204. 

166.  Saldect-iDAtter  —  UnlawftLl  Agree- 
ment—Eestxaint  of  Trade— Agreement  by 
Doctor  not  to  practise  in  District  in  certain 
Byent. — Agreement  by  a  doctor  who  had 
been  appointed  by  a  company  for  attendance 
upon  their  employees  at  a  fixed  salary,  that, 
in  the  event  of  their  ceasing  to  desire  his 
services,  he  would  discontinue  any  practice 
in  the  neighbourhood,  and  resign  any  public 
offices  he  might  hold,  enforced,  BaUachtdish 
SlaU  Quarries^  Ltd.  v.  Grant,  1903,  5  F.  1106; 
40  a  L.  R.  791;  11  S.  L.  T.  230. 

167.  Snbject-matter  —  XJnlawfbl  Aipree- 
ment— Restraint  of  Trade— Gonstmction— 
Agreement  by  Vet.  not  to  practise  or  start 
Business— Working  as  Servant  within  for- 
bidden Area. — ^A  veterinary  surgeon  prac- 
tising in  E.  sold  his  business  and  bound  him- 
self "not  to  practise  or  start  business  as  a 
veterinary  surgeon  in  E.  for  the  space  of  five 
years."  In  a  note  of  suspension  and  interdict 
against  the  breach  of  this  obligation  the  com- 
plainer  produced  certificates,  bearing  to  be 
granted  by  the  respondent,  upon  horses  which 
he  had  examined  professionally  within  E.  The 
respondent  did  not  deny  that  he  exercised  the 
functions  of  a  veterinary  surgeon,  but  denied 
that  he  '*  practised,"  and  explained  that  he 
was  in  the  service  of  a  veterinary  surgeon 
who  gave  him  board  and  paid  him  wages. 
Interim  interdict  granted,  WiUiams  d:  Son  v. 
Fairbaim,  1899,  I  F.  944;  36  S.  L.  R.  765  ; 
7  S.  L.  T.  60. 

168.  Subject-matter- Unlawfol  Agree- 
ment—Restraint of  Trade  —  Reasonable 
Protection  —  Canvassing  Onstomers  of 
original  Business.  —  A  carrier  between 
Glasgow  and  Dumbarton  sold  his  business, 
binding  himself  not  to  carry  on  a  similar 
business  in  the  United  Kingdom  for  a  period 
of  ten  years.  He  broke  the  agreement  by 
starting  an  opposition  business.  Interdict 
against  his  carrying  on  the  business  refused, 
on  the  ground  that  the  restriction  was  not 
reasonably  necessary  for  the  protection  of  the 


business  which  nad  been  sold ;  but,  against 
his  canvassing  the  customers  of  his  original 
business,  granted.  Dumbarton  Steamboat  Coy. 
V.  Macfarkmey  1899,  1  F.  993;  36  S.  L.  R. 
771 ;  7  S.  L.  T.  75. 

169.  Subject-matter  — Unlawftil  Agree- 
ment—Restraint of  Trade— Partial  Re- 
straint —  Reasonably  necessary  —  Con- 
sideration.— A.  and  B.  were  brothers  and 
photographers.  A  carried  on  a  well-estab- 
lished business  in  E.  B.  acted  for  some 
time  as  his  assistant,  then  began  operations 
on  his  own  account  in  towns  other  than  E. 
These  were  failures,  and  B.  went  to  E.,  where 
he  was  imprisoned  for  an  alimentary  debt. 
While  he  lay  in  prison  A.'s  law-agent  visited 
him,  and,  in  consideration  of  a  loan  of  £5  to 
free  him,  obtained  his  signature  to  an  obliga- 
tion not  to  start  work  as  a  photographer 
within  twenty  miles  of  E.  There  was  no 
time  limit.  Held  that  the  obligation  was 
binding.  Stewart  v.  Steioart,  1899,  1  F.  II58  ; 
36  S.  L.  R.  787 ;  7  S.  L.  T.  62. 

170.  Subject-matter— UnlawftQ  Agree- 
ment—Restraint of  Trade— Combination 
in  Restraint — Conspiracy  —  Malice.  —  An 
association  of  traders  induced  auctioneers 
selling  in  a  public  market  to  publish  con- 
ditions of  sale*  by  which  they  refused  to 
accept  the  bids  of  co-operative  stores.  An 
action  at  the  instance  of  the  co-operative 
stores  for  damages  dismissed  as  irrelevant. 
Scottish  Cooperative  Wholesale  Society^  Ltd.  v. 
Glasgow  Fleshers^  Trade  Defence  Assodatum,  1898 
(0.  H.),  35  a  L.  R.  646  ;  5  S.  L.  T.  263. 

171.  Subject-matter— XJnlawfbl  Agree- 
ment—Sale of  Spirits  on  Credit— Tippling 
Act,  1750.  —  Sales  on  credit  of  spirituous 
liquor  in  amounts  less  than  20s.  worth  at  a 
time  are  illegal,  and  will  be  recognised  by 
the  Court  for  no  purpose  whatever — in  this 
case  to  avoid  the  running  of  the  triennial 
prescription.  Macpherson  v.  Jamieson,  1901, 
4  F.  218;  39  S.  L.  R.  150;  9  S.  L.  T.  279. 
But  opinion  that  the  Act  does  not  apply  to 
cases  where  spirits  are  supplied  to  guests 
who  are  lodging  in  the  house.  Guthrie  v. 
IreUmd,  1891,  28  S.  L.  R.  641. 

172.  Subject-matter  — Unlawftil  Agree- 
ment—Secret Profit  by  Director  of  Com- 
pany—Ratification by  Company— Declina- 
ture to  set  aside. — The  director  of  a  company 
entered  into  an  agreement  (held  to  have  been 
illegal)  for  a  share  of  a  gratuity  paid  by  the 
company  to  its  manager.    On  the  facts  being 
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laid  before  the  shareholders  they  determioed 
to  do  nothing.  Held  that  the  agreement  was 
not  thereby  ratified  by  the  company.  Lauch- 
land  y.  Millar^  Lauchiand  <£•  Coy,,  1904,  6  F. 
413  ;  41  S.  L.  R.  325  ;  11  S.  L.  T.  713. 

173.  Subject-matter— IJnlAwfbl  Agree- 
ment— Secret  Profit— Breach  of  Tmst.— 
The  business  of  a  limited  liability  company 
was  sold  and  a  surplus  remained  for  distri- 
bution among  the  shareholders.  On  the 
motion  of  one  of  the  directors  a  consider- 
able portion  of  this  surplus  was  voted  to  the 
manager  in  recognition  of  his  servioes.  Held 
that  an  agreement  between  the  director  and 
the  manager  (made  before  the  vote)  that  they 
should  divide  the  bonus  was  pactum  %lli4^um, 
the  director  not  having  disclosed  his  interest 
to  the  shareholders.  LawMand  v.  Millar^ 
Lauchiand  ct-  Coy.,  1904,  6  F.  413 ;  41  S.  L.  R. 

325;  lis.  L.  T.  713. 

174.  Snbject-matter  —  UnlawM  Agree- 
ment—Stock Exchange— Joint  Adventnre. 

— Where  persons  combine  for  purposes  of  a 
gamble  on  the  Stock  Exchange,  the  illegality 
of  their  object  does  not  so  taint  their  re- 
lationship as  to  relieve  them  of  the  duty  of 
accounting  as  between  themselves.  Mollison 
V.  Noltu,  1889, 16  R.  350;  26  S.  L.  K  240. 

175.  Snbject-matter  — Unlawfbl  Agree- 
ment—Stock Exchange— Speculating  for 
Differences  —  Broker  and  Principal  — 
Genuine  Transactiong.- A  broker  may  re- 
cover from  his  principal  sums  disbursed  by 
him  in  relation  to  Stock  Exchange  trans- 
actions which  were  gambles  on  the  part  of 
the  principal.  But  he  must  show  that  he 
made  bond  fide  contracts  with  third  parties 
on  his  principaPs  behalf.  Gillies  v.  M'Lean, 
1885,  13  R.  12;  23  S.  L.  R.  6. 

176.  Subject-matter  — IJnlawfbl  Agree- 
ment —  Stock  Exchange  —  Payment  of 
Differences.  —  Where  a  course  of  Stock 
Exchange  transactions  was  carried  through 
by  written  agreements  in  terms  of  which 
the  parties  were  bound  mutually  to  deliver 
the  stock  dealt  with,  the  Court  repelled  a  plea 
of  '' gaming  for  differences"  stated  by  a 
customer  in  defence  to  an  action  for  the 
recovery  of  a  sum  due  on  balance  to  a  share- 
broker  with  whom  he  had  dealt.  Shaw  v. 
Caledonian  Rly.  Coy.,  1890,  17  R.  466;  27 
S.  L.  R.  429.  So  held  in  Newton  v.  Cribbes, 
1884,  11  R.  554.  Universal  Stock  Exchange 
Coy.  Ltd.  V.  Hoicat,  1891,  19  R.  128;  29 
S.  L.  R.  119.    [In  the  two  latter  cases  the 


whole  transactions  had  been  carried  out  iu 
writing.]  And  see  Mole  v.  Lupion  d:  Coy., 
1894(0.  H.),  2  S.  L.  T.  352. 

177.  Snbject-matter  —  XJnlawM  Agree- 
ment —  Stock  Exchange  —  Payment  of 
Differences.  —  Evidence  held  insufiicient  to 
prove  a  secret  agreement  that  Stock  Exchange 
transactions,  ex  fade  bearing  to  effect  the 
purchase  and  sale  of  stock,  were  truly  agree- 
ments to  pay  differences.  Symonds  d:  Coy.  v. 
Davis,  1899  (O.  H.),  7  S.  L.  T.  291.  Johndon 
V.  0(nd(m,  1899  (0.  H.),  7  S.  L.  T.  294. 

178.  Snbject-matter  —  XJnlawM  Agree- 
ment —  Stock  Exchange  —  Payment  of 
Differences. — Held  that  notwithstanding  the 
terms  of  a  contract  the  actings  of  parties 
showed  that  the  transactions  were  merely 
bargains  for  the  payment  of  differences,  and 
that  delivery  had  never  been  contemplated. 
Hdman  v.  Hardie  d^  Coy.,  1885,  12  R.  406 ; 
22  S.  L.  R.  304. 

179.  Subject-matter— Stock  Exchange— 
Unlawfbl  Agreement— Qaming— Payment 

of  Differences. — Observations  as  to  what  con- 
stitutes a  gambling  transaction  on  the  Stock 
Exchange.  Risk  v.  Auld  d:  Guild,  1881,  8  R. 
729 ;  18  S.  L.  R.  520. 

180.  Snbject-matter  —  IJnlawftLl  Agree- 
ment —  Stockbroker  —  Delivery  of  Shares 
ont  of  Bnlk  —  Carrying  over.  —  Per  Ld. 

Elincairney: — ''I  do  not  think  there  is  any 
absolute  rule  that  a  broker  must,  in  the  ful- 
filment of  his  duty,  establish  a  privity  of 
contract  between  his  client  and  some  one 
buying  from  him  or  selling  to  him.  If  he 
fulfils  his  contract  with  his  client  and  pro- 
vides the  shares  he  was  instructed  to  provide, 
and  if  his  client  accepts  the  shares  purchased 
for  him,  I  think  such  a  transaction  would  be 
enforceable. '^  Questions  as  to  the  carrying 
over  by  the  broker  in  his  own  name  were 
raised,  but  it  was  proved  that  the  client  was 
familiar  with  the  practice,  and  he  was  held 
to  have  acquiesced  in  it.  Lamond,  Macquiden 
d:  Coy.  V.  Inglis,  1903  (0.  H.),  11  S.  L.  T.  10. 

181.  Snlitiect-matter  —  UnlawftQ  Agree- 
ment —  Stockbroker— Contract  for  Differ- 
ences—  Carrying  over. — ^A  client  who  was 
speculating  in  stocks  instructed  a  broker  to 
purchase,  and  from  time  to  time  to  carry 
over  certain  stocks  for  him.  After  some 
time  the  transactions  were  brought  to  an 
end  at  a  loss.  The  broker  sued  the  client 
for  his  commission  and   for   disbursements 
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made  in  carrying  over  the  stock.  In  carry- 
ing out  the  orders  the  broker  made  lump 
purchases  of  much  larger  quantities  of  stock 
at  various  prices,  and  in  his  advice  notes  to 
his  client  fixed  prices  not  corresponding  to 
any  particular  purchase,  but  intended  to  be 
an  average  of  the  prices  of  the  stock.  Held 
that  the  broker  could  not  recover  his  account 
because  he  had  not  fulfilled  the  duty  of  a 
broker  in  making  for  his  client  specific  con- 
tracts which  could  be  enforced  by  the  client 
against  the  other  party  to  them,  but  had 
truly  made  himself  a  principal  in  the  trans- 
actions. Maffett  V.  StevoaH,  1887,  14  R.  606 ; 
24  S.  L.  R.  402. 

182.  Saldect-matter  —  nnlAwM  A^iree- 
ment  —  Stockbroker  —  Carrying  over  — 
Implied  InstractionB  to  Garry  over— Rigbt 
of  Broker  to  Boy  same  Glass  of  Shares 
for  Several  Glients  in  one  Transaction— 
Cnstom  of  Stock  Exchange.  —  There  is  a 
rule  of  the  London  Stock  Exchange  that  a 
broker  acting  for  several  clients  may  buy 
sufficient  shares  to  cover  all  the  transactions 
and  thereafter  apportion  them  among  the 
clients  with  the  effect  of  establishing  privity 
of  contract  between  the  several  clients  and 
the  seller.  Lamand,  Macquuten  ct-  Coy.  v. 
Inglis,  1903,  11  S.  L.  T.  409. 

laS.  Snldect-matter  —  Unlawfbl  Agree- 
ment—Payment of  Differences  — Broker 
—  Ayeraging  Prices  —  Carrying  over  — 
Aciiniescence. — Hope  gave  a  series  of  eleven 
orders  to  an  ironbroker  to  purchase  for  him 
quantities  of  iron  during  a  period  of  seven 
months.  The  broker  on  receiving  each  order 
made  a  purchase,  taking  the  contracts  in  his 
own  name.  On  several  of  these  occasions  he 
purchased  parcels  of  iron  which  together 
amounted  to  more  than  Hope  had  ordered, 
dividing  the  surplus  among  other  clients, 
and  charging  Hope  the  average  price  of  the 
day's  turnover.  Hope  (it  was  proved)  knew 
that  this  was  done.  The  adventure  on  his 
part  was  of  a  speculative  description.  On  a 
number  of  occasions  he  asked  the  broker  to 
''carry  over,''  and  the  broker  did  so  on  the 
following  method,  which  is  usual  in  the 
market,  as  Hope  was  proved  to  have  known. 
He  filled  in  a  bought-note  in  his  own  name 
as  purchaser  from  Hope  at  the  contract  price, 
and  on  the  same  day  resold  to  Hope  at  the 
same  price,  plus  3d.  per  ton  to  cover  store 
rent  and  interest.  At  the  end  of  the  deal- 
ings a  balance  was  due  to  the  broker,  and  he 
sued  for  it.  Hope  stated  two  defences:  (1) 
it  was  the  duty  of  the  broker  in  the  first 


instance  to  have  made  contracts  on  which 
he  (Hope)  could  have  sued;  (2)  that  the 
broker  had,  in  breach  of  his  contract  of  em- 
ployment, acted  as  principal  in  the  carrying 
over  transactions.  The  Oourt  repelled  these 
defences,  holding  that  the  broker  had  acted 
in  good  faith,  and  in  accordance  with  the 
usage  of  the  market;  and  that  Hope,  who 
was  well  aware  of  all  that  was  done,  had 
acquiesced  in  the  broker's  system  of  business. 
Clavering,  Son  <t  Ccry.  v.  Hope,  1897,  24  R.  944 ; 
34  S.  L.  R.  721 ;  5  S.  L.  T.  39. 

184.  Transaction— Family  Arrangement 
—  Gonstmction.  —  See  Evans  v.  HarhnesSy 
1890, 17  R.  931 ;  27  S.  L.  R.  755. 


GOPTBIOHT 

1.  Gopyright—InfHngement— Foreign.— 

The  protection  afibrded  by  the  English  law 
of  copyright  does  not  extend  beyond  British 
territory.  Potter  c6  Coy,  v.  Braco  de  Praia 
PHnting  Coy.  Ltd.,  1891, 18  R.  511 ;  28  S.  L.  R. 
364. 

2.  Agreement  —  Gonstmction  —  Anther 
and  Pnblisher— Gopyright  or  Sale  of  Edi- 
tion. —  Held  that  a  contract  between  an 
author  and  publisher  amounted  to  a  sale  of 
one  edition  of  the  book  which  formed  the 
subject  of  their  deal.  Cunningham  v.  Mac- 
lachlan  d;  SlewaH's  Trustee^  1891,  18  R.  460 ; 
28  S.  L.  R.  318. 

3.  Gatalogne— Advertising  Sheet— Draw- 
ings.— Held  that  one  maker  of  cement  had 
not  infringed  the  copyright  of  another  by  the 
publication  of  similar  advertisements  and 
drawings  of  similar  cements.  White  v.  Briggs, 
1890,  18  R.  223 ;  28  S.  L.  R.  182. 

4.  Gatalogne  — Trade— Infringement.— 

Infringement  of  the  copjrright  of  a  trade 
catalogue  found.  Harpers  Ltd.  v.  Barry, 
Henry  d-  C<nf.  Ltd.,  1892,  20  R.  133 ;  30  8.  L.  R. 

118. 

5.  Infringement— False  and  Frandnlent 
Statements  in  work  pirated— Relevancy. 

— In  an  action  to  prevent  infringement  of  a 
copyright  of  a  book  of  designs,  the  respon- 
dents averred  that  the  book  contained  many 
statements  which  the  complainers  knew  to 
be  untrue  and  which  were  intended  to  mis- 
lead the  public,  and  pleaded  that  as  the 
complainers  had  thus  violated  the  copyright 
statutes  they  were  not  entitled  to  the  pro- 
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tection  of  the  Court.  Held  that  the  defence 
was  irreUvarU,  Macfarlane  d:  Coy.  v.  Oak 
Foundry  Coy.,  1883, 10  R.  801 ;  20  S.  L.  R.  525. 

6.  Literary  Property— Lectures  in  Uni- 
▼ersity— Right  to  prevent  Publication.— 

A  professor  of  a  University  who  delivers 
orally  in  his  classroom  lectures  which  are  his 
own  literary  composition  does  not  communi- 
cate such  lectures  to  the  whole  world  so  as 
to  entitle  any  one  to  republish  them  without 
the  permission  of  the  author.  Caird  v.  Sime, 
1887,  12  A.  0.  326;  14  R.  (H.  L.)  37;  24 
S.  L.  R.  569. 

7.  Railway  Time  Table— Abridgment.— 

Abridged  information  of  local  train  service 
may  be  the  subject-matter  of  copyright. 
Leslie  v.  Young  db  Sons  [1894],  A.  C,  335 ;  21 
R.  (H.  L.),  57  ;  31  S.  L.  R.  693 ;  2  S.  L.  T.  106. 


CORPORATION 

1.  Administration  of  Property  —  Ultra 
'Vires— Effect  of  Usage  in  restricting  Free- 
dom of  Management— Contract  with  Mem- 
bers.— A  corporation  cannot  lawfully  divide 
its  capital  stock  among  its  members,  nor 
encroach  upon  capital  so  as  to  accelerate  its 
own  dissolution.  But,  subject  to  these 
qualifications,  every  corporation  has  the  free 
management  of  its  property,  save  in  so  far  as 
its  freedom  is  controlled  (1)  by  usage  suffi- 
cient to  import  implied  conditions  into  the 
charter ;  (2)  by  contract,  express  or  implied, 
between  the  corporation  and  its  members. 
(Per  Ld.  Kyllachy.)  Held  that  a  member  of 
corporation,  who  was  entitled  by  reason  of 
his  membership  to  an  annuity  payable  out  of 
the  common  fund,  could  not  challenge  pay- 
ments made  by  the  corporation  upon  objects 
of  a  social  nature  which  the  ancient  custom 
of  the  club  sanctioned.  Kesson  v.  Aberdeen 
Wrights'  and  Cooper^  Incorporation^  1898,  1  F. 
36 ;  36  S.  L.  R.  38 ;  6  S.  L.  T.  170. 

2.  Administration  —  Payment  for  8er- 
yices— Salary  of  Official— Overpasrment— 
Extra  Work— Ultra  vires.- The  bye-laws 
of  a  corporation  fixed  the  salary  of  an  official. 
Held  that  the  corporation  was  entitled  to  pay 
him  for  work  done  beyond  his  official  duties. 
Edinburgh  Tailort^  Incorporation  v.  Mui/r^  1903 
(O.  H.),  H  S.  L.  T.  167. 

3.  Administration  —  Litigation  with 
Member — Expenses. — Held  that  a  corpora- 
tion was  entitled  to  charge  its  funds  with 


the  expenses  of  an  unsuccessful  litigation 
with  one  of  its  members.  Kesson  v.  Aberdeen 
Wrights^  and  Coopers*  Incorporation,  1898, 1  F. 
36 ;  36  S.  L.  R.  38  ;  6  S.  L.  T.  170. 

4.  Administration— Delegation  by  Cor- 
poration of  its  Powers^Title  to  Sne— 
Recovery  of  Debt— Action  at  instance 
of  Individual  Members  nominated  by  an 
Execntive  Committee  of  the  Society.— 
The  rules  of  a  Masonic  Association  provided 
for  the  existence  of  an  executive  committee 
consisting  of  a  small  number  of  its  members 
and  called  the  Grand  Master's  Council,  who 
were  empowered  to  conduct  the  affairs  of  the 
Association  between  general  meetings  and  to 
perform  between  such  meetings  any  business 
connected  with  the  affairs  of  the  Association. 
This  Council  resolved  to  enforce  a  claim 
which  it  was  alleged  the  Association  had 
against  the  defender  and  appointed  certain 
persons,  who  were  afterwards  the  pursuers, 
to  sue  the  defender.  This  nomination  of 
the  pursuers  was  subsequently  ratified  at  a 
general  meeting  of  the  Society.  Held  that 
the  pursuers  had  a  title  to  sue.  27t€  Chapter 
General  of  the  Limited  Order  of  the  Temple  and 
Hospital  in  Scotland  v.  Mackersy,  1903  (0.  H.), 
11  S.  L.  T.  616. 

5.  Administration — Illegal  Rules — Ex- 
clusion of  New  'NLembeTB.—Held  that  the 
Incorporation  of  Tailors  of  Ayr  were  acting 
illegaUy  in  making  rules  which  excluded 
from  membership  persons  who,  in  terms  of 
the  body's  constitution,  were  entitled  to  be 
members.  Held  further  that  they  were  en- 
titled to  disregard  such  rules  without  ex- 
pressly revoking  them.  Sadler  v.  Webster. 
Webster  v.  Incorporation  of  Tailors  of  Ayr^ 
1893,  21  R.  107  ;  31  S.  L.  R.  89 ;  1  S.  L.  T.  302. 

6.  Bye-laws— Sanction  of  Court— Bnigh 
Trading  Act,  1846— Trade  Incorporation — 
Glasgow  Incorporated  Tailors.— There  are 
a  number  of  ancient  trading  corporations  in 
Glasgow,  and  they  elect  a  sort  of  central 
committee  known  as  the  Trades  House,  which 
attends  to  their  mutual  relations.  Held  that 
this  Trades  House  had  no  interest  to  object 
to  bye-laws  regulating  the  terms  of  entry 
of  candidates  to  the  Incorporated  Tailors. 
Bye-laws  sanctioned  in  terms  of  9  &  10  Vict, 
c.  17,  sec.  3.  Glasgow  Incorporated  Tailors  v. 
Glasgow  Trades  House,  1901,  4  F.  156;  39 
S.  L.  R.  109  ;  9  S.  L.  T.  288. 

7.  Funds  —  Distribution  —  Sanction  of 
Court— Scheme  for  Payment  of  Annuities 
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of  Capital.  —  The  Court 
refused  to  sanction  a  scheme  of  annuities  to 
members  and  widows  of  members  of  an 
incorporation,  which  would  materially  en- 
croach upon  its  capital.  Mtttr,  dx.  v.  Rodger, 
dx.,  1881,  9  R.  149 ;  19  S.  L.  R.  121. 

8.  Funds— Distribution— Sole  Members. 
— The  surviving  member  of  a  corporation 
and  the  representatives  of  a  member  recently 
deceased,  who  had,  together,  appropriated  cor- 
poration funds,  ordained  to  repay  to  a  judicial 
factor.  Tail  v.  Muir,  1902,  5  F.  288;  40 
S.  L.  R.  242 ;  10  S.  L.  T.  442. 

9.  Funds— Volnntary  Association— Dis- 
tribution —  Impossibility  of  Objects  of 
Association. — Subscribers  to  the  funds  of 
a  voluntary  association  claimed  repetition 
of  their  subscriptions  on  the  ground  that 
the  objects  of  the  society  had  become  im- 
possible. Their  specific  averments  came  to 
no  more  than  difficulty — not  impossibility. 
Held  that  these  averments  were  not  relevant 
to  remit  to  probation.  Stuarfs  Exrs.  v.  Col- 
dough  and  Others,  1900  (O.  H.),  8  S.  L.  T.  236. 

10.  Trade  — Member— Qnaliilcation.— A 

tailor  in  Scotland,  whose  father  had  been  a 
tailor  in  Ayr,  and  a  member  there  of  the 
local  incorporation  of  tailors,  held  not  entitled 
ipsis  fadis  to  be  enrolled  a  member  of  the 
incorporation.  Loudon  v.  Ayr  Tailors,  1891, 
18  R.  649 ;  28  S.  L.  R.  407. 

11.  Widows' Fnnd—Income-Tax— Deduc- 
tion.— The  annuities  paid  out  of  the  Widows' 
Fund  of  the  Royal  College  of  Surgeons  of 
Edinburgh  must  have  income-tax  deducted. 
Cockbum  V.  Scott-Moncrieff,  1888,  25  S.  L.  R 
482. 


CBOFTEB 

1.  "Croft"— "Orofter"—WhocanDecide 
on  Title— Crofters  Holdings  Act»  188&— Ids 
alibi  pendens.  —  It  is  competent  for  the 
Court  of  Session  to  consider  and  determine 
whether  or  no  a  person  is  a  crofter  holding 
a  croft,  and  the  Crofters  Commission  does 
not  constitute  a  court  of  law  to  warrant  the 
plea  lis  alibi  pendens.  A  croft  and  ferry,  held 
together,  do  not  constitute  a  "  croft. "  Marquess 
of  Breadalbane  v.  Orr,  1896  (C.  H.),  4  S.  L.  T. 
76. 

2.  "Crofter"- Heir  of  Crofter  Dying 
before  Parish  Determined  to  be  Crofting. 


— The  heir  of  a  crofter,  who  died  between  the 
date  of  the  passing  of  the  Crofters'  Holdings 
Act,  1886,  and  the  determination  that  the 
parish  in  which  he  had  lived  was  a  crofting 
parish,  held  to  be  a  crofter  in  the  sense  of  the 
Act.  M'Nab  v.  Campbell,  1888,  15  R.  472; 
25  S.  L.  R  352. 

3.  "Crofter"— Subtenant.— A  subtenant 
is  not  a  crofter  in  the  sense  of  the  Crofters 
Act,  1886,  sec.  34.  A  croft  might,  possibly, 
fall  within  the  bounds  of  a  farm  separately  let. 
{Per  Ld.  Kinnear.)  M'Dougall  v.  M*Alister, 
1890,  17  R.  555 ;  27  S.  L.  R.  445.  lAvingslinie 
V.  Beatiie,  1891,  18  R.  735;  28  S.  L.  R.  518. 
Dalgleish  v.  Livingstov,  1895,  22  R.  646;  32 
S.  L.  R.  347 ;  2  S.  L.  T.  564. 

4.  "Crofter"— Tenant  or  Proprietor- 
March  Fence. — A  crofter  has  no  title  to 
call  on  the  proprietor  of  lands  adjoining  his 
croft  for  one-half  the  cost  of  a  march  fence. 
He  is  a  tenant  and  not  a  proprietor.  Mac- 
donald  v.  Dalgleish,  1894, 21  R.  900 ;  31  S.  L.  R. 
751 ;  2  S.  L.  T.  67. 

5.  Holding— Division  of— Crofters'  Hold- 
ings Act,  1886,  sec.  1  (4),  3,  33.— Prior  to  the 
passing  of  the  Crofters  Act,  a  crofter  had 
arranged  with  a  farm  servant  that  he  should 
occupy  a  cot  and  a  portion  of  the  ground  in 
return  for  his  services.  After  the  passing  of 
the  Act  this  arrangement  was  continued. 
Held  that  this  was  not  a  subdivision  of  the 
holding  struck  at  by  sec.  1  (4).  L.  Abinger 
V.  Cameron,  1888, 15  R.  598;  26  S.  L.  R,  396. 

6.  Holding— Enlargement— Farm  under 
Lease.  —  For  the  enlargement  of  holdings 
portions  of  farms  let  for  more  than  £100 
a  year  under  leases  dated  subsequent  to  the 
Crofters'  Holdings  Act,  1882,  may  be  taken 
during  the  currency  of  the  lease.  TraiWs 
Trs.  V.  Grieve,  1890,  17  R.  1115;  27  S.  L.  R. 
884. 

7.  Holding— Enlargement— Lands  with 
Crop  Sown— Bight  to  Ligather.— While 
litigation  was  proceeding  between  crofters 
and  a  tenant  farmer  to  determine  whether 
the  crofters  were  to  have  part  of  the  farm 
for  the  enlargement  of  their  holdings,  the 
farmer  sowed  the  land.  Before  the  crop  was 
reaped  the  crofters,  proving  successful  in  the 
dispute,  ejected  the  farmer.  Held  that  the 
farmer  was  entitled  to  the  crop.  Swanson  v. 
Grieve,  1891,  18  R.  371 ;  28  S.  L.  R.  258. 

8.  Holding— Nature  of— Cessio  of  Crofter 
—Passing  of  Croft  to  Trustee.- A  crofter 
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having  no  power  to  assign  his  tenancy  his 
croft  would  not  pass  to  a  trustee  in  whose 
favour  he  might  have  granted  a  disposition 
omnium  bonorum,  Mckenzie  v.  Munro,  1894, 
22  R.  45;  32  S.  L.  R.  43;  2  S.  L.  T.  290. 

9.  Holding— Section  fhnn— Title  to 
l^ect  —  Trustee    in   Orofter'g   Cessio.  — 

OpinioTM  that  only  his  landlord  has  a  title 
to  eject  a  crofter.  Mackenzie  v.  Munro,  1894, 
22  R.  45;  32  S.  L.  R.  43;  2  S.  L.  T.  290. 

10.  Holding— Besnmption  of— Railway 
through  Landlord's  Estate— Notice  to  Treat 
—Crofters  Act»  1887,  sec.  2.— Held  (1)  that 
a  crofter's  landlord  who  had  received  notice 
to  treat  from  a  railway  company  retained,  in 
a  question  with  the  crofter,  the  status  of 
landlord  and  the  title  to  apply  to  the  Crofters 
Commission  under  sec.  2  of  the  Crofters  Act, 
1886 ;  (2)  that  the  notice  to  treat  furnished 
the  landlord  with  a  reasonable  purpose  for 
the  resumption  of  the  croft  in  terms  of  the 
section.  Macmillan  v.  Cameron  and  Others, 
1897  (B.  C),  6  S.  L.  T.  120. 

11.  Holding— Crofter  — Bights  — Not  a 
Proprietor— Right  to  Build  on— Manu&c- 
turing  Buildings.— A  crofter  is  not  entitled 
without  his  landlord's  permission  to  erect  upon 
his  croft  buildings  which  are  not  designed  for 
a;;ricultural  or  pastoral  purposes.  Gilmour  v. 
Peterson,  1901,  3  F.  569 ;  38  S.  L.  R.  384  ;  8 
S.  L.  T.  476. 

12.  Holding  —  Bight   to    cut    Peats.— 

Crofters  have  a  right  to  get  peats,  but  it  is 
for  the  landlord  to  indicate  whence  they  shall 
be  cut.  Parr  v.  Maclean,  1889,  16  R.  810 ;  26 
S.  L.  R.  586. 

13.  Holding  —  Bight  to  take  Sea-Ware 
—Crofters'  Holdings  Act»  1886  (49  ft  50  Vict, 
c.  26),  sec.  12. — In  an  action  by  a  singular 
successor  to  lands  within  a  crofting  parish,  for 
interdict  against  crofters  gathering  sea-ware 
ex  adverso  of  his  lands,  the  crofters  averred 
immemorial  exercise  of  the  right,  and  that  it 
had  been  taken  into  account  by  the  Crofters 
Commission  in  fixing  their  rents.  They  were 
held  entitled  to  a  proof  of  their  averments. 
Macdonald  v.  Macdougall,  1896,  23  R.  941 ;  33 
S.  L.  R  705 ;  4  S.  L.  T.  73. 

14.  Bent— Fair  Bent— Application  to  fix 
— Intimation  to  Landlord.  —  Intimation 
must  be  given  to  the  landlord  of  an  applica- 
tion by  a  crofter  to  have  a  fair  rent  fixed. 
Independent  knowledge  on  his  part  of  the 


application  will  not  bind  him.  Dalgleish  v. 
Livingstoti,  1895,  22  R  646  ;  32  S.  L.  R.  347  ; 
2  8.  L.  T.  564. 

15.  Bent— Arrears— Fair  Bent— Applica- 
tion to  fix— Crofters'  Holdings  Act,  1886.— 
Held  that  an  application  to  the  Commissioners 
under  the  above  Act  to  fix  a  fair  rent  and  to 
deal  with  arrears,  does  not  suspend  the  juris- 
diction of  the  Law  Courts  to  grant  decree  for 
arrears.  Fraser  v.  Macdonald,  1886,  14  R  181 ; 
24  S.  L.  R.  156. 

16.  Succession  —  Bequest  —  Limit  of 
Choice — Cousin. — A  crofter  cannot  bequeath 
his  croft  to  a  person  who  would  not,  failing 
nearer  heirs,  succeed  him  ah  intesttUo.  Here 
the  bequest  was  to  the  son  of  the  crofter's 
mother's  sister.  Mackenzie  v.  Cameron,  1894, 
21  R.  427 ;  31  S.  L.  R.  347  ;  1  S.  L.  T.  480. 

17.  Succession  —  Bequest  —  Niece.  —  A 

crofter  may  bequeath  his  croft  to  a  niece,  pass- 
ing over  his  own  children.  McLean  v.  McLean, 
1891,  18  R.  885 ;  28  S.  L.  R.  698. 

18.  Succession  —  Bequest  —  Person  not 
within  Class  of— Interdict— Competency. — 
It  having  been  decided  tliat  a  person,  possess- 
ing a  croft  as  legatee  of  a  deceased  crofter, 
was  not  entitled  to  the  character  of  legatee, 
held  competent  to  interdict  him  from  "  taking 
possession  of  [he  was  in  possession]  or  inter- 
fering in  any  way  with  .  .  .  the  croft." 
Colquhoun  v.  Mackenzie,  1894,  22  R.  23;  32 
S.  L.  R.  33 ;  2  S.  L.  T.  276. 

19.  Succession  — Heirs-Portioners- Be* 
nunciation  by  Eldest  Daughter- Crofters' 
Holdings  Act»  1886,  sees.  19,  34.— The  eldest 
of  heirs-portioners  is  entitled  to  the  suc- 
cession of  a  croft  (sec.  19  of  Act).  If  she 
renounce,  the  right  passes  to  her  representa* 
tives,  not  to  her  sisters.  Balfour  v.  Hutchison, 
1899  (0.  H.),  7  S.  L.  T.  82. 


CBOWN 

See  Fishing 


1.  PrerogatiTe— Admission  of  Aliens— 
International  Law— Bight  of  Foreigner  to 
Appeal  to  Municipal  Courts.— It  is  within 
the  prerogative  of  the  Crown  to  arbitrarily 
exclude  foreigners  from  its  territory.  If  a 
foreigner  so  excluded  thinks  himself  wronged, 
he  must  seek  redress  through  the  forms  of 
diplomacy ;  he  cannot  appeal  to  the  municipal 
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courts  against  the  Crown's  prerogative.  Poll 
V.  Lrf.  Advocate,  1897  (O.  H.),  1  F.  823;  35 
S.  L.R637;  5  S.  L.  T.  167. 

2.  PrerogatiTe  —  Statement  by  Grown 
Official— Acts  of  Officials— Adoption  of 
Acts  of  Officials  by  Crown— Admissibility 
of  Evidence  to  Prove. — In  an  action  to  inter- 
dict officials  of  the  Grown  from  continuing  to 
.  follow  a  line  of  conduct,  the  Lord  Advocatei  as 
representing  the  Crown,  appeared  and  adopted 
and  ratified  the  acts  of  the  officials.  The  corn- 
plainer  offered  to  prove  that  the  acts  com- 
plained of  had  been  done  without  authority. 
Held  that  the  statement  of  the  Lord  Advocate 
must  be  taken  by  Her  Majesty's  Courts  to  be 
true,  and  that  the  offer  of  proof  was  incom- 
petent. Poll  V.  Ld.  Advocate,  1897  (O.  H.), 
1  F.  823  ;  36  S.  L.  R.  637;  5  S.  L.  T.  167. 

8.  Prerogative— Loss  of  Rights— Error 
of  Officials— Personal  Bar.— The  Crown  is 
not  exposed  to  a  plea  in  bar  founded  on  an 
error  of  its  officials.  Ld,  Advocate  v.  Miller^s 
Trs,,  1884,  11  R.  1046;  21  S.  L.  R.  709. 

4.  Salmon  Fishings— Rights  of  Crown— 
Sist. — Where  it  appears  in  a  process  that 
the  Crown  has  a  fyrimd  facie  claim  to  salmon 
fishings  in  dispute,  the  Court  must  order  in- 
timation to  be  made  to  the  Crown  authorities, 
and  sist  the  action  pending  their  decision  to 
appear  or  bring  a  separate  action.  Oggton  v. 
StewaH  Trs.,  1896, 23  R  (H.  L.)  16  ;  33  S.  L.  R. 
616 ;  3  S.  L.  T.  332. 

5.  Sea— Inter  &nces  terra— Territorial 
Waters. — The  sea  inter  fauces  terra  and  the 
land  beneath  are  the  property  of  the  Crown. 
This  right  probably  extends  to  waters  within 
the  three  mile  limit.  Ld,  Advocate  v.  Clyde 
Navigatio9i  Trs.,  1891,  19  R.  174 ;  29  S.  L.  R. 
163. 

6.  Shetland  Udal  Tennre  —  Rights  of 
Grown  in— Sovereignty  —  Fendal  Domi- 
ninm. — The  Crown  exercises  rights  of  sove- 
reignty but  not  of  feudal  overlordship  in 
Shetland.  Smith  v.  Lenoick  Harbour  Trs,, 
1903,  6  F.  680 ;  40  S.  L.  R.  602 ;  10  S.  L.  T 
742. 

7.  War  Department— Pension— Ohelsea 
and  Kilmainham  Acts,  1826,  sees.  10, 18.— 

Action  by  pensioner,  who  had  been  deprived 
of  his  pension  by  the  Chelsea  Commissioners, 
for  the  recovery  of  his  pension,  dismissed. 
Makin  v.  Ld,  AdvocaU,  1898,  26  R.  769 ;  36 
&L.R.674;  6  8.  L.  T.  366. 


CUSTODIER 

1.  Deposit — Warehouse — Oare  of  Goods. 

— A  warehouseman  is  responsible  for  due 
care  of  goods  entrusted  to  him,  and  should 
inspect  them  from  time  to  time,  and  take 
measures  for  their  preservation.  Snodgrass 
V.  Ritchie  db  Lambertm,  1890,  17  R.  712 ;  27 
S.  L.  R.  646. 

2.  Deposit  for  Hire  —  Railway  —  Left 
Luggage  Conditions.— A  railway  company 
accepted  deposits  of  luggage,  &c,  with  a 
special  condition  limiting  their  liability  for 
articles  '' deposited  in  the  company's  cloak 
room."  So  where,  through  press  of  traffic,  a 
traveller's  box  was  left  on  the  platform  and 
lost,  held  that  the  owner  could  recover  to  the 
full  value.  Handon  v.  Caledonian  Ely.  Coy,, 
1880,  7  R.  966 ;  17  S.  L.  R.  664. 


3.  Deposit  for  Hire— Duration- Right  of 
Depositary  to  have  Deposits  Removed.— 

A  person  who,  for  hire,  receives  goods  on 
deposit  without  stipulating  as  to  the  dura- 
tion of  the  contract  is  not  entitled  to  insist 
upon  their  removal  at  his  pleasure.  Whyte 
V.  Millar  cfc  Young,  dec,  1881,  8  R.  432;  18 
S.  L.  R.  264. 


CUSTOM 

Enforcement  —  IJiUust     Custom.  —  The 

Court  refused  to  enforce,  as  unjust,  a  Shet- 
land custom  which  rendered  to  proprietors 
of  land  a  share  of  the  produce  of  whales  killed 
in  the  vicinity  of  these  lands.  BruM  v.  Smith, 
1890, 17  R.  1000 ;  27  S.  L.  R.  786. 


DAMAGES 

ACTION  FOB,  1,  2. 
AFFBBIOHTMBNT,  14. 
AWABD,  3-11. 
BANKBUPTCY,  16. 

"  Black  Listing,"  42. 
Building  Contbact,  15. 
Business  Reputation,  48,  49. 
Cabbieb,  Failubb  by,  51. 
Collision,  31. 

Conbbqubntial,  see  Remoteness. 
Contbact,  3.  4. 12-28,  32-56. 
Debt,  Dblay  in  paying,  12. 
Dismissal  of  Sebvant,  13. 
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Excessive,  5-9. 

Fraud,  10,  45. 

Inconvenience,  3. 

Instalment  Delivery,  21,  22. 

Legal  Costs,  44,  46,  47. 

Measure  of,  12,  33. 

Minerals,  28-30. 

Minimising  Lobs,  1. 

Options,  16. 

Patent,  32,  33. 

Patented  Goods,  60. 

Patrimonial  Loss,  4. 

Penalty,  34-41. 

Possession,  Wrongful,  11,  28, 29. 

Profits,  17,  48-61. 

Remoteness,  42-67. 

Sale,  18-25. 

Slander  of  Title,  68 

Special  Purpose,  27,  61,  63,  64. 

Specific,  3,  68. 

Sub-Sale,  62. 

Theft,  66. 

Trouble,  3. 

Trust,  Breach  of,  17. 

Warranty  of  Agent,  26,  26. 

Wrong,  11,  56,  57, 

1.  Action  for— Duty  of  Injured  Party- 
Minimising  Loss. — A  man  must  act  reason- 
ably where  he  is  threatened  with  loss  by 
another's  breach  of  contract.  A  shipper 
might  have  rescinded  a  freight  contract  on 
the  ground  of  delay ;  but  he  accepted  notice 
of  arrival  of  two  ships.  Held  short  further 
delay  in  their  actual  arrival  did  not  justify 
refusal  to  load,  and  he  having  failed  so  to 
do  was  liable  in  damages  assessed  at  the 
difference  between  the  charter  freight  and 
that  earned.  Dunford  d-  Elliot  v.  MacLeod 
d:  Coy.,  1902,  4  F.  912;  39  S.  L.  R.  719;  10 
S.  L.  T.  161. 

2.  Action  for— One  Action  for  One  Cause 
— Mnst  be  ExhanstiTe. — Claims  for  dam- 
ages, past,  present  and  future,  arising  out  of 
a  delict  or  out  of  a  single  breach  of  contract, 
must  be  liquidated  in  a  single  action  once  for 
alL  Stevenson  v.  Pontifex  A  Wood,  1887,  15  R. 
125 ;  25  S.  L.  R.  120. 

3.  Award— Breach  of  Contract— Specific 
Damage  —  Tronble  and  Inconyenience. — 

Where  miU-owners,  owing  to  the  failure  of 
an  iron  company  to  give  timeons  delivery  of 
iron  pipes  under  a  contract  of  sale,  were  put 
to  trouble  and  inconvenience,  but  could 
specify  no  definite  pecuniary   damage,  hM 


that  they  were  entitled  to  a  smaU  award  of 
damages.  Webster  d  Coy.  v.  Cramond  Iron 
Coy.,  1875,  2  R.  752 ;  12  S.  L.  R.  496. 

4.  Award— Breach  of  Contract— No  Lobb 
—Bight  to,  where  Legal  Wrong  bat  no 
Patrimonial  Loss. — A  hindlord  having  ille- 
gally resumed  possession  of  land  let  to  a 
tenant,  and  the  tenant  having  thereafter 
been  found  entitled  to  the  possession,  the 
tenant  reaped  a  crop  which  had  been  sown 
by  the  interim  tenant  with  the  authority 
of  the  landlord.  After  a  proof,  from  which 
it  appeared  that  the  tenant  had  suffered  no 
actual  damage,  but  was  a  gainer  by  the  crop 
thus  reaped,  held  that  he  was  not  entitled  to 
damages  for  being  iUegally  deprived  of  pos- 
session. Waugh  v.  NifiteU,  1882,  19  S.  L.  R. 
427. 

5.  Award— Ezce88ive---Jnry  Trial— Ver- 
dict.— ^A  jury  awarded  £900  to  a  widow  as 
compensation  for  the  loss  of  her  husband, 
who  earned  £150  a  year.  The  Court  thought 
the  award  excessive  and,  the  parties  consent- 
ing to  the  procedure,  reduced  it  to  £500, 
instead  of  allowing  a  new  trial.  Wallace  v. 
W.  Calder  Co-operative  Society,  1888, 15  R.  307  ; 
25  S.  L.  R.  458. 

6.  Award— Excessive— Personal  Injnry 
—No  Proof  of  Pecnniaxy  Loss.- In  a  rail- 
way collision  the  pursuer's  "  nose  was  smashed 
to  pulp,  although  it  has,  by  surgical  means, 
been  reinstated  and  reformed  so  as  to  mini- 
mise, so  far  as  may  be,  the  injury  done  to  his 
features."  {Per  Ld.  Pres.  Robertson).  In  addi- 
tion the  pursuer  suffered  great  pain,  his  senses 
of  smell  and  taste  were  blunted,  and  his 
nerves  shaken.  A  jury  awarded  £1800.  The 
Court  refused  to  disturb  the  verdict. 
M'Laurin  v.  N.  B.  lUy.  Coy.,  1892,  19  R.  346; 
29  S.  L.  R.  291. 

7.  Award — Excessive— Personal  Injnry 
—Employers'  Liability  Act,  1880  (43  ft  44 
Vict.  c.  42). — In  an  action  of  damages  by 
a  workman  against  his  employers  under  the 
Employers'  Liability  Act,  the  jury  awarded 
the  pursuer  a  sum  equal  to  three  years' 
wages,  being  the  full  amount  recoverable 
under  the  Act.  The  injuries  which  the  pur- 
suer had  sustained  were  a  broken  thigh,  a 
broken  and  disfigured  nose,  and  the  displace- 
ment of  the  breastbone.  The  medical  evi- 
dence was  to  the  effect  that  he  would  probably 
be  able  to  resume  his  work  in  a  year  from  the 
date  of  the  accident.  Held  that,  in  addition 
to  the  actual  loss  sustained,  the  jury  were 
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entitled  to  take  into  account  the  pain  suffered 
and  the  chance  of  the  medical  opinion  being 
falsified,  and  that  there  was  no  such  excess 
in  the  award  of  the  jury  as  to  entitle  the 
defenders  to  a  rule  on  the  ground  of  excess 
of  damage.  Bwms  v.  Allan  d;  Sons,  1892,  30 
8.  L.  R.  57. 

8.  Award— ExcesuTe— Personal  Injury 
—Son  killed  in  Railway  Accident.— Case 

in  which  the  Court  declined  to  disturb  as  ex- 
cessive a  verdict  awarding  £550  of  pecuniary 
damages,  and  £150  as  solatium,  to  a  father  for 
the  death  of  his  son  in  a  railway  accident. 
Horn  V.  N.  B,  Ely.  Coy.,  1878,  5  R.  1055 ;  15 
*  S.  L.  R.  707. 

9.  Award  —  Ezcessiye  —  Seduction.  —  A 

woman  obtained  a  verdict  against  the  repre- 
sentatives of  a  man  deceased  who,  falsely 
representing  himself  to  be  a  single  man,  had 
married  her,  and  so  seduced  her  under  colour 
of  marriage.  The  action  was  not  brought  till 
sixteen  years  after  the  man's  death,  during 
which  period  the  woman  had  married  again, 
but  it  was  brought  very  shortly  after  she 
learned  of  the  fraud  practised  upon  her.  The 
jury  awarded  her  £200  as  damages.  The 
Court,  on  a  motion  for  a  new  trials  held  that 
the  damages  were  not  so  excessive  as  to 
justify  the  granting  of  a  new  trial.  Evans  v. 
Stool,  1886,  24  S.  L.  R.  90. 

10.  Award— Frand— Trade  Name— Sell- 
ing Whisky  as  that  of  another  Trader.— 
Thomson  obtained  interdict  against  DaiUy's 
selling  inferior  whisky  as  his  (Thomson's). 
He  also  claimed  damages,  but  failed  to  prove 
specific  damage.'  The  Court  awarded  a  sub- 
stantial sum,  on  the  ground  that  these  fraudu- 
lent proceedings  must  have  seriously  injured 
Thomson's  trade  and  good  name.  Question: 
Is  the  outlay  in  detecting  the  fraud  to  be 
taken  into  account  in  assessing  the  damages  P 
Thomson  d:  Coy,  v.  Dailly,  1897,  24  R.  1173; 
34  S.  L.  R.  850 ;  4  S.  L.  T.  291. 

11.  Award— Wrongfdl  Use  of  Possession 
given  for  a  Special  Pnrpose.- A  person  to 
whom  papers  are  entrusted  for  a  special  pur- 
pose has  only  a  qualified  possession  for  that 
purpose,  and  any  ultraneous  use  of  them 
made  by  him  is  an  infringement  of  the  pro- 
prietary rights  of  the  owner,  which  will 
render  him  liable  in  damages.  Hay  was  a 
clerk  in  the  office  of  A.  and  B.,  a  firm  of 
lawyers  who  were  employed  to  wind  up  the 
estate  of  C.  In  course  of  his  employment 
there  came  into  his  possession  papers  from 


which  he  inferred  that  C.  had  made  false 
returns  to  the  Inland  Revenue.  He  gave 
information  to  this  effect  to  the  authorities, 
who,  after  inquiry,  absolved  C.  from  blame. 
C.'s  trustees  raised  an  action  against  Hay 
for  damages.  They  failed  to  prove  special 
damage.  Held  that  the  claim  was  relevant, 
and  damages  assessed  at  £20.  Brown^s  Trs, 
V.  Hay,  1898,  25  R.  1112;  35  S.  L.  R.  877; 
6  S.  L.  T.  113. 

12.  Measure— Contract— Delay  in  mak- 
ing Payment  of  a  Debt— Interest.— "  The 

damage  due  for  delay  in  payment  of  money 
is  nothing  but  interest.  That  rule  seems  to 
hold  whether  the  claim  is  rested  on  breach 
of  contract  or  delict."  Per  Ld.  Kincairney. 
Roissard  v.  Scotfs  Trs,,  1897,  24  R.  861;  34 
S.  L.  R.  637 ;  5  S.  L.  T.  18. 

13.  Measure  —  Contract  —  Master  and 
Servant  —  Wrongftil  Dismissal.  —  In  an 
action  by  a  farm-servant  against  his  master 
for  wrongful  dismissal,  question  whether  he 
could  recover  damages  in  excess  of  the  amount 
of  his  board  wages  between  the  date  of  hia 
dismissal  and  the  term.  Campbell  v.  M^Lach-- 
Ian,  1896  (0.  H.),  4  S.  L.  T.  143. 

14.  Measure  —  Breach  of  Contract  — 
Affreightment — Cargo. — ^A  ship  was  char- 
tered by  Lindsay  to  carry  oranges  from 
Seville  to  Leith.  She  had  liberty  to  load 
minerals  and  cork  for  owner's  benefit  before 
the  full  cargo  of  fruit  was  taken  aboard. 
Delay  having  arisen  in  obtaining  the  mineral 
cargo,  the  master,  with  the  consent  of 
the  shipper,  loaded  the  fruit  first ;  the  re- 
sult being  that,  before  sailing,  the  fruit  was 
stowed  for  6|  days  instead  oi  \\  day.  The 
oranges  arrived  damaged.  The  defence  was 
that  the  shipper,  as  the  charterer's  agent^ 
consented  to  the  order  of  loading.  Held  that 
the  shipowner  was  liable  in  damages,  assessed 
at  the  difference  between  the  gross  price 
realised  for  the  damaged  oranges  and  the 
prices  realised  in  Leith  for  sound  fruit  shipped 
at  the  same  date.  Lindsay  d:  Son  v.  Scholefieldy 
1897,  24  R.  530 ;  34  S.  L.  R.  404 ;  4  S.  L.  T. 
291. 

15.  Measure— Breach  of  Contract— Build- 
ing Contract. — A  builder  contracted  to  do 
work  for  a  figure  below  its  market  value.  He 
had  made  a  mistake  in  working  out  the 
prices.  Before  anything  had  been  done  he 
discovered  his  mistake  and  repudiated  the  con- 
tract, persisting,  on  ill-founded  grounds,  that 
he  was  not  bound.    The  work  was  actually 
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done  by  another  tradesman  at  fair  market 
rates — less  than  the  original  contractor  would 
have  asked  had  his  arithmetic  been  sound. 
The  Court,  holding  the  builder  liable  for 
breach  of  contract,  assessed  the  damages  at 
£40.  Seaton  Brick  and  Tile  Coy.  v.  Mitchell, 
1900, 2  F.  660 ;  37  S.  L.  R.  400;  7  S.  L.  T.  384. 

16.  Measure  —  Breach  of  Contract  — 
Lease— Baakniptcy— Termination  of  Lease 
—Option  in  Tenant  to  Terminate  on  Con- 
dition.— The  subtenant  of  a  coal  mine  became 
bankrupt  when  seventeen  years  of  his  lease 
were  still  to  run.  One  of  his  obligations 
under  the  sublease  was  to  keep  the  mine 
pumped  and  ventilated.  On  the  other  hand, 
he  had  the  option  of  renouncing  the  sublease, 
in  the  event  of  his  sinking  two  new  pits  into 
the  field  leased.  On  the  subtenant's  bank- 
ruptcy it  was  found  to  be  impossible  to  find 
a  new  subtenant,  because  the  mine  could  not 
be  worked  to  profit  without  the  outlay  of 
much  capital  in  sinking  the  two  new  shafts, 
which  the  subtenant  had  failed  to  do.  The 
tenant  accordingly  claimed  damages  in  the 
sequestration  of  the  subtenant.  The  Court 
assessed  the  damages  at  (1)  the  capitalised 
amount  of  the  annual  cost  of  pumping,  plus 
(2)  the  capitalised  amount  of  the  rent ;  de- 
ducting from  both  these  sums  a  percentage 
arbitrarily  chosen,  to  represent  the  proba- 
bility that  the  subtenant  might  have  sunk 
the  shafts  and  renounced  the  sublease.  Ebbw 
Vale  Steel,  dkc.  Coy.  Ltd.  v.  Wood's  Trustee,  1898, 
26  B.  439 ;  36  S.  L.  R.  329 ;  6  S.  L.  T.  42. 

17.  Measure  —  Breach  of  Contract  or 
Breach  of  Trost— Inyestment  — Loss  of 

Profits. — Teacher  having  invested  in  Calder's 
business,  on  loan  for  a  period  of  five  years, 
a  sum  of  £16,000,  on  condition  that  Calder 
should  on  his  part  keep  an  equal  sum  in  the 
concern  during  the  currency  of  the  loan, 
Calder  withdrew  the  greater  part  of  his  own 
capital,  and  invested  it  more  profitably  else- 
where. In  an  action  raised  by  Teacher,  on 
the  expiry  of  the  agreement,  for  damages 
sustained  by  him  through  Calder's  failure  to 
keep  the  business  capitalised  up  to  £30,000, 
he  maintained  that  he  was  entitled  to  either 
the  profits  which  the  diverted  capital  actually 
earned,  or  to  the  loss  which  the  business  had 
sustained  through  the  contraction  of  the 
scope  of  its  dealings.  As  to  the  amount  of 
this  loss.  Teacher  led  no  evidence.  The  Court 
declined  to  treat  the  diversion  as  a  breach  of 
trust  entitling  Teacher  to  the  profits  actually 
earned  by  the  diverted  capital,  holding  that 
there  was  a  breach  of  contract  alone;  and, 


in  respect  that  there  was  lack  of  evidence  on 
the  point,  assessed  the  damages  roughly  at 
£260,  a  moderate  estimate  of  what  might 
have  been  the  increased  profits  of  the  busi- 
ness had  the  full  capital  been  invested  in  the 
trade.  Teacher  v.  Calder,  1899  (H.  L.),  1  F. 
39  ;  36  S.  L.  R.  949;  7  S.  L.  T.  151. 

18.  Measure— Breach  of  Contract— Bale 
—  Machine  supplied  disconform  to  Con- 
tract.— Opinion,  per  Ld.  Kinnear  (in  a  case 
where  a  dynamo  had  been  supplied  disoonfomi 
to  contract)  : — "  I  presume  that  the  claim 
should  be  measured  by  the  difference  between 
the  value  of  the  machine  actually  supplied 
and  the  value  it  would  have  had  to  the  pur- 
chasers, if  it  had  been  in  all  respects  conform 
to  contract."  Electric  Coiutructioji  Coy.  Ltd. 
V.  Hurry  <fc  Young,  1897,  24  R.  312 ;  34  S.  L.  R 
296 ;  4  S.  L.  T.  287,  289. 

19.  Measure— Breach  of  Contract— Sale 
—Failure  to  supply  €h>ods  conform  to 
Warranty. — Goods  sold  and  warranted  fit 
for  a  special  purpose  proved  unfit.  Held  that 
the  damages  due  for  breach  of  warranty  in- 
cluded (1)  the  cost  of  substitute  goods;  (2) 
a  sum  to  represent  the  loss  of  time  to  the 
purchaser.  Fleming  d:  Coy.  v.  Airdrie  Iron  Coy.^ 
1882,  9  R  473  ;   19  S.  L.  R.  406. 

20.  Measure— Breach  of  Contract— Sale 
-Repudiation  by  Buyex.^Held  that  the 
measure  of  a  seUer's  damages  for  breach  of  a 
contract  of  sale,  where  the  buyer  refuses  to 
take  delivery,  is  the  difference  between  the 
contract  price  and  the  market  price  at  the 
date  of  repudiation.  Forrester  v.  JFarin  d: 
Craven,  1877,  4  R.  (H.  L.)  76. 

21.  Measure— Breach  of  Contract— Sale 
—Instalment  Delivery.- A.  contracted  to 
supply  B.  with  6000  tons  of  coal,  to  be  de- 
livered in  three  monthly  instalments  of  1666 
tons,  during  December  1894  and  January  and 
February  1896.  B.  repudiated  the  contract. 
Held  after  proof  (1)  that,  with  respect  to 
the  December  instalment,  A.  had  failed 
to  show  that  B.  was  in  fault;  (2)  that  in 
respect  of  the  breach  of  contract  to  take 
the  January  and  February  instalments,  B. 
was  liable  in  damages,  measured  by  the  dif- 
ference between  the  contract  price  and  the 
prices  realised  by  sale  of  the  instalments  at 
the  ends  of  January  and  February.  Acton 
Hall  Colliery  Coy.  v.  Taylor,  1896  (O.  H.),  3 
S.  L.  T.  239. 

22.  Measure— Breach  of  Contract— Sale 
— Instalment  Delivery. — Under  a  contract 
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for  delivery  of  3000  tons  in  equal  monthly 
instalments,  where  there  was  a  breach, — held 
that  damages  must  be  assessed  on  the  basis 
of  the  difference  between  the  contract  price 
and  the  market  price  at  the  end  of  each 
month  for  the  shortage  of  that  month.  Ire- 
land db  Son  V.  Merryton  Goal  Coy.,  1894,  21  R 
989 ;  31  S.  L.  R.  834 ;  2  S.  L.  T.  134.  Dunn 
d'  Coy.  V.  Anderdon  Fo\tndry  Coy.,  1894,  21  R. 
880;  31  8.  L.  R.  696;  1  S.  L.  T.  90.  (In 
the  latter  case  interest  at  5  per  cent,  was 
added  to  the  sum  of  each  month's  damage 
from  its  date.) 

23.  Measure— Breach  of  Contract— Sale 
—  Contract  Price  and  Market  Price.— A 

firm  in  Aberdeen  contracted  to  deliver  200 
tons  "  hea^'y  iron  scrap  "  at  Newcastle  on  a 
certain  day.  The  English  firm  refused  to 
take  the  goods  as  not  of  the  contracted  quality. 
Held  that  the  scrap  as  delivered  was  disoon- 
form  to  contract,  and  damages  awarded  cal- 
culated on  the  mean  between  the  contract 
price  and  the  market  price  during  the  months 
of  delivery.  Davidson  v.  IFear  cfc  Colley,  1874, 
11  S.  L.  R.  186. 

24.  Measure— Breach  of  Contract— Sale 
of  Seed  for  Wrong  Plant— Loss  of  Use  of 
Ghronnd. — A  seed  merchant  delivered  to  a 
market  gardener  seed  other  than  had  been 
ordered.  Damages  assessed  at  the  loss  in 
use  of  his  ground  sustained  by  the  gardener 
in  planting  and  rearing  the  wrong  seed. 
WiUon  V.  Carmichael  Jk  Sons,  1894,  21  R,  732 ; 
31  8.  L.  R.  634 ;  1  S.  L.  T.  616. 

25.  Measure— Breach  of  Contract— Sale 
—Auctioneer's  implied  Warranty  of  Au- 
thority to  SelL  —  An  auctioneer  knocked 
down  a  race-home  to  the  pursuer  for  35  gs. 
The  animal  had  been  exposed  by  mistake,  as 
the  owner  had  given  no  authority  for  her 
sale.  She  was  sold  some  months  afterwards 
under  better  conditions  for  75  gs.  In  an 
action  against  the  auctioneer  by  the  pur- 
chaser for  damages  for  breach  of  his  implied 
warranty  of  authority  to  sell,  the  L.  0.  assessed 
the  damages  at  £25.  Anderson  v.  /.  CrocUl 
cfc  Sons,  Ltd.,  6  F.  153;  41  S.  L.  R.  95;  11 
S.  L.  T.  453. 

26.  Measure  —  Breach  of  Warranty  of 
Authority  by  A^ent.— Where  an  agent  acts 
in  excess  of  his  authority,  aud  his  principal 
refuses  to  adopt  the  intended  contract,  he 
exposes  himself  to  an  action  at  the  instance 
of  the  other  contracting  party  for  damages 
for  breach  of  his  implied  warranty  of  authority. 


The  measure  of  damages  is  the  difference 
between  the  contract  figure  and  the  figure 
at  which  the  disappointed  party  was  able  to 
arrange  a  substitute  contract.  Bedtri  Aktie- 
bolaget  Nordstjeman  v.  Salvesen  d:  Coy.,  1903, 
6  F.  64;  40  S.  L.  R.  305 ;  10  S.  L.  T.  543. 


27.  Measure— Contract  to  Build 
Damages  for  Deficiency  in  Carrying  Capa- 
city—Mode of  Estimating  Damage.— Where 

a  shipbuilder  has  undertaken  to  build  a  vessel 
of  a  certain  carrying  capacity,  and  the  vessel 
is  found  on  delivery  not  to  be  of  the  stipu- 
lated capacity,  held  that  the  damage  to  the 
purchaser  ought  to  be  estimated  by  deducting 
from  the  total  price  a  sum  proportional  to 
the  difference  between  the  actual  and  the 
stipulated  capacity.  Walker,  Henderson  d 
Coy.  V.  J.  d  P.  Hutchison,  1885,  22  S.  L.  R. 
903.  F.  OUlespie  d  Coy.  v.  Hoioden  d:  Coy., 
1885,  12  R.  800 ;  22  S.  L.  R.  527. 


(.  Measure  —  Breach    of  Contract  — 
Lease  of  Minerals  —  Wrongftil  Retention 

of  Possession. — ^Where  tenants  of  a  colliery, 
acting  on  a  wrong  view  of  their  obligations 
under  their  lease,  wrongfully  retained 
possession  of  the  colliery,  held  (1)  that  the 
landlord,  suing  for  damages  for  breach,  was 
entitled  to  be  put  as  nearly  as  might  be  in 
the  same  position  as  regards  profits  as  he 
could  have  been  in  had  the  tenants  com- 
mitted no  breach;  the  profits  presumably 
resulting  from  the  tenants'  wrongful  pos- 
session and  the  loss  to  the  landlord  of  an 
increased  lordship  under  a  new  lease,  being 
elements  in  judging  of  that  position  ;  and 
(2)  that  allowance  for  wear  and  tear  in  cost 
of  machinery  was  to  be  made  in  fixing  what 
the  tenants'  profits  were.  Houldsworth  v. 
Brandos  Trs.,  1877,  4  R.  369 ;  14  S.  L.  R.  265. 

29.  Measure  —  Wrongftil  Working  of 
Mines  and  Minerals.  —  A  railway  company 
acquired  by  compulsory  purchase  lands  which 
were  subject  to  a  reservation  of  minerals  in 
favour  of  the  superior,  but  with  leave  to  the 
vassal  to  work  freestone  for  the  erection  of 
houses  and  repairing  roads.  The  company 
worked  a  large  quantity  of  freestone,  a 
portion  of  which  was  used  for  building 
bridges.  In  an  action  at  the  instance  of  the 
superior,  held  (1)  that  the  company  was  en- 
titled to  work  freestone  for  the  erection  of 
bridges  upon  the  feu;  (2)  that  for  stone 
carried  off  beyond  what  was  necessary  for 
this  purpose  the  company  was  liable  in 
damages,  to  be  assessed  at  its  market  value, 
less  the  cost  of  working.     It  was  further 
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field  [see  second  report,  infra]  no  relerant 
objection  to  this  estimate  to  say  (1)  that  the 
superior  could  not  have  worked  them  to  a 
profit,  or  (2)  not  without  the  company's  con- 
sent. Davidson*8  Trs,  ▼.  Caledonian  lUy,  Coy,, 
1895,  23  R.  45;  33  8.  L.  R.  25;  3  S.  L.  T. 
122 ;  and,  1900,  37  S.  L.  R.  406. 

80.  MeaBuie— Property— Goal— Taking 
ontside  Field.  —  The  tenant  of  a  coal  field 
was  found  to  have  worked  out  coal  which, 
although  included  in  the  terms  of  his  lease, 
had,  prior  to  the  date  of  the  lease,  been 
conveyed  to  a  third  party.  Held  that  the 
third  party  was  entitled  to  damages  assessed 
at  the  royalty  which  would  have  been  paid 
in  respect  of  its  working  had  it  belonged  to 
the  landlord,  plus  an  allowance  for  surface 
damage.  Livingstone  v.  Rawyards  Coal  Coy., 
1880  (H.  L.),  7  R.  1 ;  17  S.  L.  R.  387. 

31.  Measure— GoUision— Depreciation  in 
Valne  after  Repair.  —  Damages  in  collision 
cases  include  not  only  the  cost  of  repair  but 
also  the  amount  by  which  the  vessel  is 
depreciated  after  she  is  repaired.  Hamilton 
v.  QaUoway  Steam  Packet  Coy.,  1893  (O.  H.), 
1  S.  L.  T.  432. 

32.  Measnre— Patent— Infringement— 
Damages  or  Profits. — ^Where  there  has  been 
an  infringement  of  patent  the  patentee  may 
sue  for  damages  or  for  profits,  but  not  for 
both.  United  Horseshoe  and  Nail  Coy.  Ltd,  v. 
StevjaH  db  Coy.,  1888  (H.  L.),  15  K  45;  25 
S.  L.  R.  447. 

33.  Measure- Patent— Infringement.— 

In  an  action  for  damages  for  infringement 
of  patent  by  the  sale  of  nails,  made  by 
machinery  which  infringed  the  pursuer's 
patent,  the  Court  took  as  the  measure  of 
damage  the  profits  which  the  patentee  would 
have  made  had  he  sold  the  whole  quantity 
sold  by  the  infringer,  less  a  percentage  for 
sales  probably  due  to  the  special  exertions  of 
the  infringer.  United  Horseshoe  and  Nail  Coy. 
Ltd.  V.  StewaH  «t-  Coy.,  1888  (H.  L.),  15  R. 
45  ;  35  S.  L.  R.  447. 

31  Penalty  —  Title   to   8ne  for.  —  An 

employer  cannot  enforce  a  stipulation  for  a 
fixed  penalty  for  delay  in  completing  a  con- 
tract where  the  delay  has  been  caused  through 
the  employer's  fault.  His  remedy,  if  any, 
then  is  an  action  for  damages  at  common 
law.  M^Elroy  d-  Sons  v.  Tharsis  Sulphur  and 
Cupper  Coy.,  1877,  5  R.  161;  16  S.  L.  R. 
115. 


35.  Penalty   or  Liquidate   Damages.— 

When  a  lump  sum  is  made  payable  by  way 
of  compensation  on  the  occurrence  of  one  or 
more  or  all  of  several  events,  some  of  which 
may  occasion  serious  and  others  but  trifling 
damages,  the  presumption  is  that  the  parties 
intended  the  sum  to  be  penal,  and  subject  to 
modification.  But  if  the  payments  are  made 
proportionate  to  the  extent  to  which  the 
debtor  fails  to  implement  his  obligations,  and 
they  are  to  bear  interest  from  the  date  of  the 
failure,  such  payments  are  to  be  regarded  as 
liquidate  damages.  Lord  Elphinstone  v.  Mont- 
land  Iron  and  Coal  Coy.,  1886, 13  R.  (H.  L.)  98 ; 
23  S.  L.  R.  870. 

36.  Penalty  —  Breach    of    Contract- 

Where  the  parties  to  a  contract  have  inserted 
a  penalty  clause  for  a  sum  to  be  paid  by  the 
defaulting  party  "  over  and  above  per- 
formance,'' the  party  willing  to  perform  held 
not  entitled  to  recover  more  than  the  sum 
so  named.  Hyndman^s  Trs.  v.  Miller,  1895 
(O.  H.),  3  S.  L.  T.  170. 

37.  Penalty— Breach  of  Contract— Time 
Baigain— Liquidate  Damages.  —  iTe^  that 
a  claim  for  liquidate  damages  under  a  con- 
tract in  respect  of  failure  to  complete  the 
work  by  a  specified  time  was  not  enforceable, 
as  other  stipulations  were  not  consistent 
with  the  completion  of  the  work  on  the  date 
fixed.  Observations  regarding  the  nature  of 
penalties  and  liquidate  damages.  Robertson 
V.  Drivel's  Trs.,  1881,  8  R  555;  18  S.  L.  R 
364. 

38.  Penalty  —  Forfeit  —  Deposit.  —  The 

buyer  of  a  business  deposited  £1000  towards 
the  purchase  price,  and  agreed  that,  if  he 
should  fail  to  implement  the  contract  he 
would  forfeit  the  deposit  "  in  full  satisfaction 
of  all  causes  of  action."  On  a  failure  by  the 
purchaser  to  perform,  held  that  the  seller 
was  entitled  to  the  deposit  without  proving 
damage.  Commercial  Bank  v.  BecU,  1890,  18 
R.  80;  28S.  L.  R.  61. 

39.  Penalty— Lianidate  Damages— Vary- 
ing 8nm. — A  stipulation  in  a  building  con- 
tract that  £20  per  day  should  be  paid  for 
delay  in  completing  the  works  after  a  speci- 
fied date  enforced.  Beattie  d:  Son  v.  Ritchie  ft- 
Coy.,  1901  (O.  H.),  9  S.  L.  T.  2. 

40.  Penalty  —  Liqnidate  Damages  — 
Breach  of  Contract  —  Carriage  —  Con- 
signees Liability  to  Purchaser— Notice 
—Remoteness— Award.— A.  sold  goods  to 
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B.  for  delivery  in  Cardiff,  August  /  September ; 
he  chartered  a  ship  from  C.  to  carry  the  goods, 
to  load  in  Norway,  August  /  September.  The 
chartei>party  stipulated  for  a  fixed  sum  as 
penalty  for  breach.  The  ship  having  failed 
to  arrive  at  the  port  of  loading  until 
October,  and  B.  having,  on  2dth  September, 
bought  in  against  his  contract  with  A.,  and 
charged  A.  with  the  difference  between  the 
contract  price  and  that  at  which  he  bought, 
A.  brought  an  action  against  0.  for  this 
amount.  Held  (1)  that  A.  was  entitled  to 
have  his  damages  assessed  at  common  law, 
the  penalty  clause,  even  if  read  as  a  clause  of 
liquidate  damages,  not  being  applicable  (on  a 
just  construction)  to  a  case  of  total  failure 
to  perform ;  (2)  that  the  damages  paid  to  B. 
were  not  the  measure  of  the  damages  due  by 

C.  to  A.,  the  times  in  the  contract  not  being 
the  same  [and  the  contract  between  A.  and  B. 
not  having  been  intimated  to  C] ;  (3)  a  sum 
of  £50  awarded.  Stroms  Bruk  Aktie.  Bolag,  v, 
Hutchison,  1904,  6  F.  486;  41  S.  L.  R.  274; 
11  8.  L.  T.  664. 

41.  Penalty— Breach  of  Ck>ntract— Liqui- 
date Damages. — In  a  contract  for  the  build- 
ing of  torpedo  boats,  time  of  delivery  was 
made  essential  and  a  stipulation  added, — 
^'the  penalty  for  later  delivery  shall  be  at 
the  rate  of  £500  per  week."  £500  per  week 
was  no  random  sum,  but,  as  compared  with 
other  tenders  from  rival  builders,  appeared  to 
represent  the  rate  of  increase  in  price  per 
week  of  earlier  delivery.  Extend  the  time 
by  a  month,  and  the  boat  would  be  £2000 
cheaper.  There  having  been  late  delivery, 
the  Court  enforced  the  penalty  clause  as  liqui- 
date damages.  Castaneda  v.  Clydebank  Engi" 
neering  Coy.,  1904  (H.  L.),  7  F.  ;  42  S.  L.  R. 
74;  12S.  L.  T.  498. 

42.  RemoteneBS— ''Black  List  "—Decree 
in  Absence.  —  Publication  in  the  ''  Black 
List''  being  the  natural  consequence  of 
taking  a  decree  in  absence  in  the  Debts 
Recovery  Court,  it  is  competent  in  an  action 
for  wrongfully  taking  such  a  decree  to  prove 
the  damage  sustained  by  the  publication. 
OUuon  db  Coy.  v.  Andertcm  cfc  Goy.,  1897,  24  R. 
556;  34  S.  L.  R.  435 ;  4  S.  L.  T.  315. 

43.  Remoteness  —  Contract  —  Conse- 
quential—Banker—  Dishonoured  Cheque. 

— If  a  bank,  with  funds  of  a  customer  in 
hand,  dishonours  his  cheque,  it  breaks  its 
contract  and  is  liable  in  damages;  in  esti- 
mating which,  include  injury  to  his  financial 
reputation,  for  that  is  a  consequence  of  the 


breach  held  to  be  within  the  natural  contem- 
plation of  the  parties  to  the  contract.  King 
V.  British  Linen  Coy,,  1899,  1  F.  928;  36 
S.  L.  R.  733 ;  7  S.  L.  T.  58. 

44.  Remoteness  —  Contract  —  Conse- 
quential— Legal  Costs.— A.  contracted  to 
supply  to  B.  a  piece  of  mechanism.  After 
delivery  the  mechanism  broke  down .  and 
caused  injury  to  a  servant  of  B.  B.  was 
found  liable  to  the  servant  in  damages,  by 
verdict  of  a  jury.  Held  that  B.  in  suing  A. 
for  breach  of  contract  was  entitled  to  include 
as  damages  the  sum  which  he  had  been  found 
liable  to  pay  his  servant,  together  with  the 
costs  of  defending  the  action  in  which  that 
claim  had  been  constituted.  Baxter  v.  Bosioell, 
1899  (O.  H.),  6  S.  L.  T.  278. 

45.  Remoteness  —  Contract  —  Fraud  of 
third  Party  inducing. — Opinion  by  Ld.  Pres. 
Robertson  (and  ef,  Ld.  Kyllachy's  dicta): 
Against  a  third  party,  by  whose  fraud  a  con<* 
tract  has  been  induced,  the  injured  party  can 
proceed  only  by  way  of  action  for  damages  for 
the  loss  directly  or  naturally  resulting  from 
the  fraud.  He  cannot  insist  that  the  fraudu- 
lent third  party  be  put  into  his  contractual 
position,  and  take  the  actual  loss  to  him  on 
the  contract  as  the  measure  of  damages. 
Thin  db  Sinclair  v.  Arrol  d-  Sons,  1896,  24  R. 
198;  34  S.  L.  R.  187;  4  S.  L.  T.  222.  Cf. 
Broim  V.  Stewart,  1898,  1  F.  316 ;  36  S.  L.  R. 
221 ;  6  S.  L.  T.  262. 

46.  Remoteness— Extrajudicial  Costs.— 
Where,  through  a  wrongful  action  of  A.,  B. 
is  subjected  to  an  action  of  damages  at  the 
instance  of  C,  can  B.  (he  having  duly  inti« 
mated  the  action  to  A.)  recover  from  A.  as 
damages  the  extrajudicial  costs  of  defending 
the  action  at  O.'s  instance  ?  Mushet^s  Ltd,  v. 
Mackensde  Bros,,  1889,  1  F.  756;  36  S.  L.  R. 
552 ;  6  S.  L.  T.  373. 

47.  Remoteness— Contract — Agent  act- 
ing in  Excess  of  Authority— Legal  Costs. 
— A  broker  in  arranging  a  contract  between 
two  principals  exceeded  the  instructions  of 
one  of  them,  and  led  both  to  believe  that 
their  terms  were  agreed  to.  On  one  of  the 
principals  refusing  to  perform  the  supposed 
contract,  the  other  sued  him,  and  the  con- 
duct of  the  broker  was  revealed.  In  an 
action  by  the  disappointed  principal  against 
the  broker  for  breach  of  his  implied  warranty 
of  authority,  held  that  the  claim  for  damages 
included  the  costs  of  the  action  between  the 
principals  down  to  the  date  of  disclosure  of 
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the  broker's  deceit.  Red^ri  Aktiebolaget  Nord- 
djernan  v.  Salvesen  <b  Coy.,  1903,  6  F.  64 ;  40 
S.  L.  R.  305 ;  10  S.  L.  T.  643. 

48.  Bemoteness— Loss  of  Profit— Injury 
to  Business— Causa  Proxima. — A  market- 
gardener  bought  early  cabbage  seed  and  had 
delivered  to  him  the  seed  of  a  late  variety. 
After  a  time  when  the  mistake  should  have 
been  detected  by  him  he  sold  the  plants  to 
customers  as  early.  They  claimed  against 
him  for  damages.  Held  that  it  was  the 
gardener's  own  fault  that  he  re-sold  the 
cabbages  under  a  wrong  description,  and  that 
he  had  no  claim  against  the  seller  for  damages 
for  loss  either  in  payments  to  his  customers 
or  injury  to  his  business.  IViUon  v.  Car- 
michael  d-  Sons,  1894,  21  R.  732;  31  S.  L.  K. 
634 ;  1  S.  L.  T.  616. 

49.  Bemoteness  —  Contract  —  Profits  — 
Loss  of  ProspectiTe  Profits — Business  Be- 
imtation. — Where  parties  contract  for  the 
supply  of  an  article  for  re-sale,  on  the  under- 
standing that  the  supply  shall  continue  to  be 
furnished  for  a  considerable  time,  and  the 
obligor  supplies  an  article  disconform  to  con- 
tract, the  obligee  is  entitled  to  a  reasonable 
award  of  damages,  under  the  head  of  "  loss  of 
prospective  profit.''  Question :  Is  he  entitled 
to  damages  for  the  injury  his  reputation  may 
have  suffered  through  his  having  supplied 
the  public  with  an  inferior  article  P  Millar 
V.  Bellvale  Chemical  Coy.,  1898,  1  F.  297;  36 
S.  L.  R.  214 ;  6  S.  L.  T.  248. 

50.  Bemoteness— Contract— Loss  of  Pro- 
fit—Patented Article.- Where  goods  (iron 
huts)  were  sold  for  re-sale  and  there  was  no 
open  market  in  which  they  could  be  bought, 
held  that  the  purchaser  was  entitled  to  re- 
cover loss  of  profit  he  could  have  made  on 
re-sales,  the  goods  being  disconform  to  con- 
tract. Duff  dh  Coy,  v.  Iron  and  Steel  Fencing, 
^c.  Coy.,  1891,  19  R.  199;  29  S.  L.  R.  186. 

51.  Bemoteness  —  Loss  of  Profit  —  Con- 
tract —  Consequences  reasonably  fiowing 
from  Breach— Failnre  of  Carrier  to  Deliver. 
— A  portion  of  the  machinery  of  a  ship  was 
entrusted  to  a  carrier  for  delivery  to  the 
vessel ;  at  the  same  time  the  carrier  was  in- 
formed that  the  vessel  was  awaiting  the 
package  and  could  not  sail  without  it.  They, 
having  failed  to  deliver  in  due  course^  held 
that  the  owners  of  the  ship  were  entitled  to 
recover  their  outlays  in  provisioning,  4&c., 
the  ship  during  the  period  of  detention,  but 
not  the  loss  of  profit  which  she  might  have 


made.  "  Den  of  Ogil "  Coy.  v.  Caledonian  Rly, 
Coy.,  1902,  5  F.  99;  40  S.  L.  R  72;  10  S.  L.  T, 
339. 

52.  Bemoteness— Loss  of  Profit  on  8nb- 
Sale— Purchaser's  Duty  to  replace  Goods. 

— A  merchant  contracted  to  supply  a  cargo 
of  Danish  hay  and  straw.  At  the  time  of 
the  sale  it  was  intimated  to  the  seller  that 
the  goods  were  bought  for  the  purpose  of  re- 
sale. On  arrival  in  this  country  the  cargo 
was  rejected  as  disconform  to  warranty.  The 
seller  admitted  that  the  goods  wera  properly 
rejected.  The  purchaser  claimed  as  damages 
the  loss  of  profit  on  a  sub-sale  of  the  goods, 
and  proved  that  at  the  time  and  place  of 
delivery  there  was  no  market  for  goods  of 
the  kind.  The  seller  averred  in  defence  to 
the  purchaser's  claim  that  goods  to  the 
amount  required  might  have  been  obtained 
by  the  purchaser  in  three  separate  parcels  in 
the  hands  of  private  sellers  in  this  country. 
Held  that  the  purchaser  was  under  no  duty 
to  take  other  than  ordinary  means  to  replace 
the  goods,  and  was  entitled  to  the  whole 
profit  he  would  have  made  on  the  sub-sale. 
Gunter  d;  Coy.  v.  Lauritzen  (O.  H.),  1894,  31 
S.  L.  R  359  ;  1  S.  L.  T.  435.     , 

53.  Bemoteness— Breach  of  Contract — 
Vessel  employed  for  Special  Pnrpose— 
Failnre  of. — A  tug  was  chartered  for  salvage 
services  from  a  stated  date.  Her  owners 
failed  to  make  her  forthcoming,  with  the 
result  that  the  charterer  lost  the  opportimity 
of  salving  a  vessel.  Held  that  he  was  entitled, 
in  name  of  damages,  to  the  sum  he  would  hav^e 
earned  had  he  salved  the  vessel.  Mackenzie 
V,  Liddell,  1883,  10  R  705;  20  S.  L.  R, 
461, 

54.  Bemoteness  —  Contract  —  Goods 
bought  for  Express  Purpose.  —  A  salvor 
contracted  with  a  firm  for  ropes  of  135  tons 
breaking  strain,  to  raise  a  wreck.  They  sup- 
plied ropes  of  90  tons  breaking  strain,  which 
broke  and  rendered  abortive  an  attempt  to 
raise  the  vessel.  These  ropes,  before  they 
broke,  perceptibly  moved  the  ship.  Held 
that  the  salvor  was  entitled  to  the  cost  of 
this  abortive  attempt  from  the  firm  who  sup- 
plied the  ropes,  as  damages  for  their  breach 
of  contract.  Tumbull  v.  Dixon  d:  Corheti^ 
1896  (0.  H.),  4  S.  L.  T.  20. 

55.  Bemoteness— Contract— Sale— Price 
— Set-off  of  Claim  for  Damages.— An  agent 
having  received  orders  from  his  principal  to 
purchase  goods  of  a  specified  quality  for  a 
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particular  purpose,  made  a  contract  in  his 
own  name  with  the  manufacturers  of  the 
l^oods.  These  ktter  knew  the  purpose  for 
which  the  goods  were  supplied.  In  defence 
to  an  action  for  payment  of  a  balance  of  the 
price,  the  agent  averred  that  the  goods  were 
disconform  to  contract,  and  that  his  principal 
had  intimated  a  claim  against  him  for  his 
failure  to  obtain  the  goods  he  had  ordered. 
This  sum  the  agent  claimed  to  deduct  from 
the  price  of  the  goods.  Held  that  the  defence 
was  irrelevant.  Dorman,  Long  d-  Coy,  v.  Har- 
rower,  1899,  1  F.  1109;  36  S.  L.  R.  879;  7 
S.  L.  T.  121. 

56.  Bemoteness— Loss   by   Theftr-Neg- 
ligence  in  exposing  Property  to  Thief.— 

Where  one  negligently  exposes  the  property 
of  another  to  the  depredations  of  a  thief,  he 
is  liable  in  damages  for  the  resulting  loss. 
Marshall  v.  Caledonian  Rly.  Coy.,  1899,  1  F. 
1060;  36  a  L.  R.  845;  7  S.  L.  T.  162. 

57.  Remoteness— Wrong — Ship— Loss  of 

TJse—Oharter.— Through  the  fault  of  A.,  B. 
was  deprived  of  the  use  of  his  ship,  which  was 
injured  at  the  time  she  was  under  charter 
for  a  voyage  which  would  have  proved  re- 
munerative. B.  lost  this  voyage,  and,  after 
repair  of  his  vessel,  sailed  upon  another, 
which  resulted  in  loss.  In  assessing  the 
damages  due  by  A.  the  Court  awarded  the 
estimated  profits  of  the  voyage  for  which  the 
vessel  had  been  originally  chartered,  but  re- 
fused a  claim  for  (1)  the  loss  on  the  voyage 
actually  made;  (2)  interest  on  the  sum  awarded 
from  date  of  repairs.  Parker  v.  N,  B,  lily. 
€oy,,  1900  (0.  H.),  7  S.  L.  T.  304. 

58.  Special  Damage— Patent— Slander  of 
Title. — Special  damage  must  be  averred  in  an 
^tion  for  slander  of  title.  Harpers  Ltd,  v. 
OreeuMJOod  <k  Bailey,  1896  (O.  H.),  4  S.  L.  T. 
116. 
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Additions,  3. 
Alterations,  4-8. 
Conditional  Lining,  13. 

■•*C0UBT,"2. 

Banobbous  Sibuctubb,  9. 

Dean  op  Guild,  1. 

-••  Habitable  "  House,  16. 

Internal  Re-abeangement,  6,  7. 

lilNING,  11-14. 

New  Stbeet,  13. 


New  W  abb  ant,  14. 
Oppbession,  2. 
Penalty,  16-18. 
Petition,  19-21. 
Plans,  22. 
Pbocedube,  23-27. 
Ruinous  Houses,  10. 

1.  Dean  of  Quild— Duration  of  Office- 
Burgh  Reform  Act,  1833  (3  A;  4  Will.  IV. 
C.  76. — Held  {per  Ld.  Fraser,  Ordinary)  that 
the  Dean  of  Guild  of  a  royal  burgh,  elected 
by  the  town  council  under  the  Burgh  Reform 
Act,  1833,  is  entitled  to  the  office  for  three 
years,  or  during  such  less  period  as  he 
remains  a  councillor.  Mackenzie  v.  Magistrates 
of  Inverness  (0.  H.),  1884,  21  S.  L.  R.  780. 

2.  "Court"— "Assessor"— Oppression.— 
A  legal  assessor  does  not  constitute  the  Dean 
of  Guild  Court,  he  merely  advises  it  upon 
points  of  law.  So  where  an  interlocutor  was 
pronounced  upon  the  merits  of  a  cause,  and 
it  bore  that  counsel  had  been  heard,  whereas 
only  the  assessor  had  heard  counsel — and  that 
on  another  part  of  the  case — the  Court  re- 
called the  interlocutor  and  remitted  to  the 
Dean  of  Guild  Court  to  proceed.  Somerville 
V.  Edinburgh  Assembly  Rooms,  1899,  1  F.  1091 ; 
36  S.  L.  R.  866  ;  7  S.  L.  T.  86. 

3.  Addition  to  ftTistiTig  Bnilding— Light 
and  Ventilation  —  Edinbnri^  Municipal 
and  Police  (Amendment)  Act,  1891,  sees. 
49,  50. — ^A.  craved  warrant  of  the  Dean  of 
Guild  of  Edinburgh  to  build  an  addition  to 
a  hall.  The  burgh  engineer,  to  whom  the 
plans  were  remitted,  reported  that  the  place 
''was  already  sufficiently  built  on,  having 
regard  to  the  light  and  ventilation  of  existing 
buildings.''  The  neighbouring  proprietors 
lodged  no  objections,  but  the  Dean  refused 
the  petition,  and,  on  appeal,  answers  were 
lodged  for  the  magistrates.  There  was  no 
averment  that  the  proposed  addition  would 
not  itself  be  sufficiently  ventilated,  as  required 
by  sec.  49  of  the  Edinburgh  Police  Act,  1891. 
The  Court  recalled  the  interlocutor,  and 
remitted  the  case,  with  an  instruction  to  grant 
the  prayer  of  the  petition.  SaMoun  v.  Edirir 
burgh  Magis.,  1897,  24  R.  832 ;  34  S.  L.  R.  660  ; 
4  S.  L.  T.  365. 

4.  Alterations— Light  and  Ventilation- 
Burgh  Police  (Scotland)  Act,  1892,  sec.  167. 
— When  a  Dean  of  Guild  Court  is  called  on 
to  grant  warrant,  in  terms  of  sec.  167  of  the 
Burgh  Police  Act,  1892,  for  the  alteration  of 
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an  existing  house  which  has  not  been  oon- 
demnedy  it  must  assume  that  the  house  is 
already  in  a  sanitary  condition,  and  confine 
its  attention  to  considering  the  alterations 
themselves.  If  there  is  nothing  radically  bad 
in  the  proposed  alterations,  and  their  effect 
will  be  to  improve  the  condition  of  the  house, 
the  Dean  of  Guild  Court  must  grant  the 
warrant,  although  in  its  opinion  the  improved 
building  will  not  be  sanitary ;  it  being  ultra 
vires  for  them  to  take  this  roundabout  way  of 
condemning  the  house.  Macgregor  v.  Leith 
Magis.,  1897,  24  R.  971 ;  34  S.  L.  R.  707 ;  5 
S.  L.  T.  53. 

5.  Alterations  "affecting  the  exterior 
dimensions  "  of  Bnildings— Glasgow  Police 
Act,  1866. — Held  that  the  insertion  in  a 
gable  of  a  window  which  did  not  project 
beyond  the  plane  of  the  wall  was  not  an 
alteration  "  affecting  the  exterior  dimension '' 
of  the  building  within  the  meaning  of  the 
above  Act.  Gourlay  v.  Lang,  1887,  14  R. 
(J.  C.)  31  ;  24  S.  L.  R.  548. 

6.  Alterations — Internal  Re-arrangement 
—Edinburgh  Municipal  and  Police  Act» 
1879,  sees.  159,  160,  162.— A  Dean  of  Guild 
warrant  is  not  required  for  internal  altera- 
tions in  a  house  not  affecting  its  structure. 
Somerville  v.  M'Gregar,  1889,  17  R.  46;  27 
S.  L.  R.  62.  Speed  v.  Philip,  1883,  10  R.  795 ; 
20  S.  L.  R.  522. 

7.  Alterations  —  Chitting  Joists.  —  Held 
that  a  warrant  of  the  Dean  of  Guild  must  be 
obtained  before  cutting  joists  in  a  building  to 
make  a  hatchway.  Somerville  v.  Dick,  1902, 
4  F.  965  ;  39  S.  L.  R.  836 ;  10  S.  L.  T.  116. 

8.  Alterations  without  Warrant-— Devia- 
tion from  Plan. — A  party  obtained  from 
the  Dean  of  Guild  a  warrant  to  effect  certain 
structural  alterations  on  a  building,  conform 
to  plans  lodged.  He  deviated  from  his 
warrant  in  one  particular,  and  also  effected 
alterations  which  were  not  shown  on  the 
plans,  but  for  which  no  authority  would  have 
been  required.  The  Dean  of  Guild  fined  him 
£10  for  the  whole  deviations  taken  together. 
The  Court  suspended  the  conviction.  Sharp  v. 
Somerville,  1898  (0.  H.),  35  S.  L.  R.  652  ;  5 
S.  L.  T.  313. 

9.  Dangerous  Structure— Remit  to  Man 
of  Skill. — Circumstances  where  the  Court 
remitted  to  a  man  of  skill  the  question 
whether  a  structure,  condemned  by  the  Court 
of  the  Dean  of  Guild,  would  not  stand  for  six 


months  till  the  dispute  between  the  pro* 

prietor  and  the  burgh    officiab    should    be 

settled.    Scott  v.  SomerviUe,  1895  (O.  H.},  a 
S.  L.  T.  218. 


10.  Demolition  of  Buinous  Houses  -^ 
Costs  of  removing  Occupiers— Edinburgh. 
Police  Act^  1879,  sec.  166— Expenses  of 
Removing.  —  Sec.  166  of  the  Edinburgh 
Police  Act,  1879,  authorises  the  demolition  of 
ruinous  houses  and  the  removal  of  their 
occupants  on  the  warrant  of  the  Dean  of 
Guild ;  the  costs  {inter  alia)  of  such  removing 
to  be  borne  by  the  owner.  The  Dean  of 
Guild  having  />rdered  the  demolition  of  & 
ruinous  house  and  granted  warrant  for  the 
removal  of  its  occupant,  the  prosecutor,  after 
giving  notice  (but  not  executing  the  warrant)^ 
had  the  buildings  pulled  down.  The  occupant 
took  proceedings  by  way  of  interdict,  waa 
unsuccessful,  and  was  found  liable  in  expenses. 
The  prosecutor  having  failed  to  recover  these 
expenses  from  the  occupant,  hM  that  he 
could  not  recover  them  from  the  owner,  they 
not  being  expenses  of  removal  in  the  sense  of 
the  section.  Macdonald*8  Trustee  v.  SowervilUy 
1902, 4  F.  872 ;  39  S.  L.  R.  724 ;  10  S.  L.  T.  136. 

11.  Lining  refused  without  Reason  As- 
signed.— Where  a  Dean  of  Guild  refuses  to 
grant  a  lining,  on  the  ground  that  the  plans 
produced  by  the  petitioner  do  not  show  ade- 
quate provision  for  light  and  ventilation,  h& 
must  state  the  nature  of  his  objections. 
Lindsay  v.  Duke,  1898,  25  R.  874 ;  35  S.  L.  R, 
689 ;  6  S.  L.  T.  7. 

12.  Lining— Buildings  in  New  Street — 
Street  sanctioned  by  the  Police  Com- 
missioners.— The  rule  of  the  Burgh  Police 
Act,  1892,  is  that  new  streets  shall  be  not  leas 
than  36  feet  wide  (sec.  152),  but  the  Police 
Commissioners,  in  whom  is  vested  the  power 
of  regulating  new  streets,  have  a  discretion^ 
in  special  circumstances,  to  modify  this  regu- 
lation (sec.  153).  Where  the  Police  Com- 
missioners have  used  their  discretion,  and 
sanctioned  a  street  of  a  less  width  than  36- 
feet,  that  street  must  be  treated  as  satisfying 
the  statutory  necessities  for,  inter  alia,  pur- 
poses of  lining  by  the  Dean  of  Guild  Court. 
Barr  v.  Lee,  1901,  3  F.  484 ;  38  S.  L.  R.  390 ;. 
8  S.  L.  T.  429. 

13.  Lining  —  Condition  of  Grant.  ~  A 
lining  granted  on  conditions  binds  the  appli- 
cant to  the  conditions  if  he  proceed  to  builds 
M'Kellar  Ltd.  v.  hryce,  1904,  6  F.  313 ;  41 
S.  L.  R.  246;  11  S.  L.  T.  615. 
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14.  Liniiig— Application  for  New  War- 
rant.— After  obtaining  a  warrant  from  a 
Dean  of  Guild  to  build  in  accordance  with 
plans  it  is  still  competent  to  make  a  fresh 
application  to  build  in  accordance  with  revised 
plans.  The  Dean  of  Guild  has  no  jurisdiction 
to  compel  the  builder  to  go  on  and  build  in 
accordance  with  the  first  plan.  Paisley  Provi- 
dent Co-operative  Society  v.  Buchanan,  1889,  17 
R.66;  27S.  L.  R.60.* 

15.  New  Bnildings— Habitable  Houses— 
Certificate  of  Burgh  Snrreyor— Occupation. 

T— In  a  prosecution  for  occupation  of  a  house 
in  burgh  before  a  certificate  of  fitness  has 
been  obtained  from  the  burgh  surveyor,  it  is 
always  a  question  of  fact  whether  the  use 
alleged  amounts  to  occupation.  Dovmie  v. 
Fraeer,  1901,  3  F.  1044;  38  S.  L.  B.  769;  9 
S.  L.  T.  143. 

16.  Penalty  —  Proceedings  —  OiTil  or 
OriminaL  —  Proceedings  in  the  Dean  of 
Guild  Courts  are  civil  in  character  even 
where  they  involve  recovery  of  a  penalty. 
Dotcnie  v.  Fnuer,  1901,  3  F.  881 ;  38  S.  L.  R. 
639;  9S.  L.T.  46. 

17.  Penalty—Technical  Offence— Modifi- 
cation— Expense. — For  an  offence  which  was 
all  but  technical  a  Dean  of  Guild  imposed 
a  penalty  of  £10.  The  Court  reduced  it  to 
twelve  pence,  and  modified  his  expenses. 
S<merville  v.  Dick,  1902,  4  F.  966  ;  39  S.  L.  R. 
836;  10  8.  L.  T.  116. 

18.  Penalty— Beyiew^  Modification.  — 

The  Court  in  reviewing  an  appeal  from  the 
Dean  of  Guild  Court  which  had  found  an 
offence  proved  and  imposed  a  penalty,  being 
of  opinion  that  the  conviction  was  justified, 
but  that  it  was  technical  in  the  extreme, 
reduced  the  penalty  and  found  the  appellant 
entitled  to  two-thirds  his  expenses.  Dovmie 
V.  Frater,  1901,  3  F.  1044 ;  38  S.  L.  R.  769 ; 
9  S.  L.  T.  143. 

19.  Petition— Title  to  Present— Personal 
Title  to  Land. — A  personal  title  to  lands  is 
a  good  title  on  which  to  present  a  petition  to 
the  Dean  of  Guild  for  warrant  to  build,  or 
alter  buildings.  Crantton  d:  Elliot  Ltd,  v. 
Dobwn,  1899,  2  F.  271 ;  37  S.  L.  R.  202 ;  7 
8.  L.  T.  263. 

20.  Petition— Title  to  Object.— A  neigh- 
bouring proprietor,  although  his  grounds  do 
not  immediately  adjoin  ground  on  which  it  is 
proposed  to  erect  new  buildings,  may  have  an 


interest,  and  a  title  to  object  to  a  petition 
for  a  lining.  Lawrie  v.  Jackson^  1891,  18  R. 
1154  ;  28  S.  L.  R.  866. 

21.  Petition  —  Title  to  Object  —  Open 
Space— Ventilation— Title  of  neighbouring 
Proprietor  —  Edinburgh  Municipal  Act» 
1891,  sec.  50.— The  Edinburgh  Dean  of  Guild 
has  power,  on  being  satisfied  that  ventilation  is 
adequately  protected,  to  allow  the  erection  of 
saloons,  <ftc.,  on  open  spaces  adjoining  dwel- 
ling houses.  (Edinburgh  Municipal  Act, 
1891,  sec.  50.)  Held  that  a  neighbouring  pro- 
prietor had  no  title  to  object  to  building 
on  an  adjacent  open  space,  the  Dean  of  Guild 
being  satisfied.  ScoWs  Trs.  v.  Shaw,  1892,  19 
R.  895  ;  29  S.  L.  R.  767. 

22.  Plans— Free  Space  for  Air— Glasgow 
Police  Act,  1866,  sec.  370.— Application  to 
the  Dean  of  Guild  Court  for  warrant  to  erect 
buildings  refuged  in  respect  that  the  plans  did 
not  provide  for  the  free  space  required  by 
sec.  370  of  the  above  Act.  Glass  v.  Olasgow 
Master  of  Works,  1887,  14  R.  567 ;  24  S.  L.  R. 
392. 

23.  Procedure  —  Lining  —  Appeal— Glas- 
gow Police  Act,  1866,  sees.  273,  277.— An 
appeal  from  the  Glasgow  Dean  of  Guild  is 
competent  although  no  record  has  been 
made  up.  Allan  v.  Whyte,  1890,  18  R.  332; 
28  S.  L.  R.  252. 

24.  Procedure  —  Petition  —  Lining  — 
Written  Ohjections. — The  proper  procedure 
in  Dean  of  Guild  petitions  is  for  the  respon- 
dent to  lodge  written  answers.  So,  on 
appeal  from  a  refusal  of  a  petition  on  oral 
objections  by  a  burgh  surveyor,  the  Court 
remitted  to  the  Dean  of  Guild  to  make  up  a 
record.  Stevjart  v.  Marshall,  1894, 21  Ri  1117 ; 
31  S.  L.  R.  912 ;  2  S.  L.  T.  187. 

25.  Procedure  —  Answers  to  Petition 
tendered  on  Appeal. — A  proprietor  craved 
warrant  from  the  Dean  of  Guild  to  alter 
buildings.  The  burgh  engineer,  as  represent- 
ing the  magistrates,  appeared  and  orally 
objected.  The  Dean  of  Guild  refused  the 
petition.  The  petitioner  appealed.  Then  the 
magistrates  tendered  answers,  being  the 
burgh  engineer's  oral  objections  written 
down.  The  petitioner  objected  to  their 
reception.  The  Court  allowed  the  answers 
to  be  received,  and  remitted  to  the  Dean  of 
Guild  to  proceed.  Ld,  Saltoun  v.  Magistrates  of 
Edinburgh,  1896,  23  R.  956 ;  33  S.  L.  R.  694 ; 
4  S.  L.  T.  70. 
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26.  Procedure  —  Irregularity  —  Judge 
judging  without  hearing  Parties.— Two 
members  of  the  Paisley  Dean  of  Guild  Court 
heard  an  application  and  made  arizandom. 
Finding  themselves  unable  to  agree,  they 
caUed  in  aid  a  third  member  of  the  court, 
and,  without  further  hearing,  pronounced  an 
interlocutor  refusing  a  petition,  by  a  majority. 
Held  that  the  procedure  was  irregular,  and 
judgment  recalled.  M'Ghee  v.  Moncur,  18d9, 
I  F.  594 ;  36  S.  L.  R.  420. 

27.  Procedure— Petition— Time  of  Appli- 
cation—Bnildings  already  up.— A  Dean  of 
Guild  may  order  a  citizen  to  lodge  an  appli- 
cation, &c.,  for  warrant  to  build,  although 
the  buildings  to  which  they  refer  have 
been  already  erected.  Caledonian  Ely.  Coy.  v. 
Somerville,  1900,  3  F.  50 ;  38  S.  L.  R  42. 
Wilson  db  Sons  v.  Mackay's  Trs.,  1895,  23  R. 
13  ;  33  S.  L.  R.  5  ;  3  S.  L.  T.  117. 


DEBT 

Account,  11. 

*'  Aggrieved  Peeson,"  34. 

Aliment,  10. 

Amendment,  18 

Appeal  (D.  R.),  1-4,  13-16. 

Debts  Recovery,  1-18. 

Decree  in  Absence,  19-21. 

By  Default,  5. 
Error  in  Summons,  8. 
Exception,  Reduction  by,  24. 
**  Litiscontestation,"  21. 
"  Men's  Ordinaries,"  10. 
Minerals,  28-30. 
Nature  op  Cause,  9,  10. 
Oppression,  28-31. 
Outlays,  9. 

Preliminary  Defence,  11. 
Procedure,  19-39. 
Reduction  Involved,  40. 
Remit,  12,  22,  23. 

Representation  of  Defender,  6,  7. 
Review  (D.  R.),  13-16. 

(8.  D.),  26-39. 
SiST,  19. 

Small  Debt,  16-40. 
Title  to  Appear,  6,  7. 
Value  of  Cause,  40. 

1.  Debts  Becoyery--Appeal— Appeal  to 
Circuit  Ck)iirt  under  Small  Debt  Act— 
Remit  to  Sheriff  to  Decern  for  Expenses 


—  Competency.  —  Held  competent,  in  an 
appeal  to  the  Circuit  Court  of  Justiciary 
under  the  Small  Debt  Act,  for  the  Court 
to  remit  to  the  Sheriff  to  decern  for  expenses. 
Glass  V.  Laughlin,  1876,  4  R  108  ;  14  S.  L.  R. 
64. 

2.  Debts  Becoveiy  —  Appeal  —  Sheriff- 
Sabstitate— Competency— Debts  Recovery 
(Scotland)  Act,  1867,  sec.  13.— Under  the 
Debts  Recovery  Act  there  is  no  appeal 
direct  from  the  Sheriff-Substitute  to  the 
Court  of  Session.  Smith  db  Sons  y.  Spence^ 
1898,  1  F.  133;  36  S.  L.  R.  118;  6  S.  L.  T. 
200. 

3.  Debts  Recovery  —  Appeal  —  Com* 
petency — Value  of  Cause— Debts  Recovery 
(Scotland)  Act,  1867,  sees.  12,  13.— An 
appeal  in  a  debts  recovery  action  is  incom- 
petent, unless  it  appear  from  the  process  that 
the  amount  involved  is  of  greater  value  than 
£25.  Standard  Shipowners'  Mutual  Association 
V.  Taylor,  1896,  23  R.  870 ;  33  S.  L.  R.  647  ; 
4  S.  L.  T.  57. 

4.  Debts  Recoveiy  —  Appeal  —  Debts 
Recovery  Act»  1867— New  Plea. — A  person 
who  can  afford  to  employ  a  law-agent,  but 
who  personally  conducts  an  action  under  the 
Debts  Recovery  Act,  1867,  is  not  entitled  to 
have  a  new  plea  stated  on  appeal.  Simpson  v. 
Selkirk,  1881,  8  R.  469 ;  18  S.  L.  R.  298. 

5.  Debts  Recoveiy^Decree  by  Default 
—Small  Debt  Act,  1837,  sec.  16.— When 
parties  to  an  action  have  been  present  and 
joined  issue,  and  either  party  thereafter  fails 
to  appear  at  the  next  diet  when  duly  fixed, 
the  decree  is  one  by  default,  and  not  in 
absence.  Worral,  Hallam  <£?  Coy.  v.  M^Dotcallp 
1885  (J.  C),  13  R  4 :  23  S.  L.  R.  5. 

6.  Debts  Recoveiy  — Defender— Repre- 
sentative— Wife. — A  wife  may  appear  to 
represent  her  husband  in  the  Debts  Recovery 
Court.  Riach  v.  Wallace,  1899,  2  F.  149;  37 
S.  L.  R.  104 ;  7  S.  L.  T.  216. 

7.  Debts  Recoveiy— Defender— Title  to 
Appear  —  Law  -Agent  —  Qoaliflcation  — 
Small  Debt  Court. — The  Sheriff  may  grant 
leave  to  any  person  whatever  to  appear  on 
behalf  of  a  party  to  an  action  in  the  Small 
Debt  Court.  Milne  v.  Leslie,  1888,  15  R.  460; 
25  S.  L.  R.  340. 

8.  Debts  Recovery— Error— Summons — 
Misnomer— Personal  Citation— Small  Debt 
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Act,  1837,  sec.  30.— A  defender  in  a  small 
debt  action  against  whom  decree  in  absence 
had  passed  presented  a  petition  in  the  Sheriff 
Court  for  interdict  against  diligence  on  the 
decree  on  the  ground  that  the  summons  con- 
tained a  misnomer  in  her  Christian  name. 
The  summons  was  personally  served,  and  the 
defender  admitted  the  debt  was  due.  Held 
that  the  petition  was  incompetent.  Spalding 
V.  Valenttne  <f?  Coy.,  1883,  10  R.  1092;  20 
S.  L.  R.  724. 

9.  Debts  Becovery— Nature  of  Cause- 
Debts  Becoveiy  Act,  1867— liaadatorsr's 
Outlay — Competency. — An  action  by  a  man- 
datory against  a  mandant  for  outlay,  Jidd 
competent  under  the  Debts  Recovery  Act. 
GraiU  V.  Fleming,  1881,  9  R.  257 ;  19  S.  L.  R. 
19(). 

10.  Debts  Recovery— Nature  of  Cause— 
"Men's  Ordinaries"  — Aliment— Implied 
Contract.  —  Held  that  an  action  against  a 
husband  at  the  instance  of  his  mother-in-law 
for  board  and  lodging  afforded  to  his  wife  and 
infant  child  whom  he  knew  to  be  living  with 
the  pursuer  and  for  whom  he  was  not  pro- 
viding aliment,  was  founded  on  implied  con- 
tract, and  was  competent  under  the  Debts 
Recovery  (Scotland)  Act,  1867.  IFaUcer  v. 
Smith,  1884,  21  S.  L.  R.  451. 

11.  Debts  Recovery- Preliminary  De- 
fence— ^Account  Appended  to  Summons — 
Account  not  Detailed— Debts  Recoveiy 
Act,  1867. — The  defender  in  a  debts  recovery 
action  took  exception  by  way  of  preliminary 
defence  to  the  account  appended  to  the  sum- 
mons on  the  ground  that  it  contained  entries 
of  various  dates  "  to  goods/'  with  the  amount 
charged  at  each  date,  but  no  details.  The 
Sheriff  repelled  the  preliminary  plea.  Plea 
held  rightly  repelled.  Cox  Bros.  v.  Jackson  <k 
Lamb,  1877,  4  R.  898. 

12.  Debts  Recovery — Process— Remit  to 
Man  of  Skill  to  ''Hear  Parties"  and 
Report— Debts  Recoveiy  Act,  1867,  sec. 
8. — When  a  remit  is  made  to  a  man  of  skill 
under  sec.  8  of  the  above  Act  to  hear  parties 
and  report,  he  is  bound  to  hear  them  in 
presence  of  each  other.  M*Farlane  d;  Gibb  v. 
Strachan,  1884,  12  R.  114 ;  22  S.  L.  R.  83. 

13.  Debts  Recovery— Small  Debt  Act, 
1837,  sec.  31— Review— Competency.— The 

Sheriff-Substitute  having  repeUed  a  plea  that 
an  association  of  more  than  twenty-one 
members  had   not   observed    the    statutory 


requirements  as  to  registration,  and  had  no 
title  to  sue,  held  that  the  case  was  not  subject 
to  review  on  the  ground  of  incompetency. 
Findlay  v.  Crahb  d-  Otfiers,  1886  (J.  C),  13  R.  53 ; 
23  S.  L.  R.  635. 

14.  Debts  Recoveiy  —  Review  —  Reduc- 
tion of  Decree — Decree  in  Absence  or  in 
foro— Procedure  Debts  Recovery  Act,  1867, 
sees.  10,  7,  17. — Under  the  Debts  Recovery 
Act,  1867,  a  -defender  may  appeal  from  a 
decree  in  foro  (sec.  10) ;  he  may  apply  for  a 
sist  of  execution  following  on  a  decree  in 
absence  (sec.  7).  He  must  exhaust  these 
remedies  before  applying  to  the  Court  for 
reduction  (where  competent)  of  the  decree. 
At  the  calling  of  a  petition  under  the  Act 
the  defender's  wife  appeared,  and  stated  a 
defence.  The  Sheriff  decerned  against  the 
defender,  the  interlocutor  bearing  to  have 
been  pronounced  m  foro.  The  defender  took 
up  the  position  that  he  had  given  his  wife  no 
authority  to  represent  him,  and  that  the 
decree  should  have  been  "in  absence."  He 
neither  appealed  nor  applied  for  a  sist ;  but 
raised  an  action  of  reduction  in  the  Court 
of  Session.  The  Court  dismissed  the  action. 
Riach  V.  Wallace,  1899,  2  F.  149 ;  37  S.  L.  R. 
104 ;  7  S.  L.  T.  216. 

15.  Debts  Recoveiy— Review— Reduc- 
tion—Debts  Recovery  Act,  1867,  sec.  17. 
— Held  that  under  sec.  17  of  the  above  Act 
an  action  of  reduction  of  a  debts  recovery 
decree  was  incompetent.  Robertson  v.  PringUj 
1887,  14  R.  474 ;  24  S.  L.  R.  335. 

16.  Debts  Recoveiy  —  Review  —  Furth- 
coming following  on  Arrestments  —  Ex* 
ception  to  Original  Decree  in  Debts 
Recoveiy  Court. — Arrestments  on  a  decree 
pronounced  in  the  Debts  Recovery  Court 
were  foUowed  up  by  an  action  of  furthcoming, 
in  which  the  arrestee  stated  that  the  original 
decree  had  proceeded  on  a  wrong  understand- 
ing and  should  be  set  aside.  Held  that  the 
Sheriff  was  not  entitled  to  examine  the  de- 
cree, which  had  become  final.  Neil  v.  M'Nair, 
1901  (J.),  3  F.  85 ;  38  S.  L.  R.  804;  9  S.  L.  T. 
59. 

17.  Debts  Recovery— Small  Debt— Ap« 
peal  —  Competency  —  Friendly  Societies 
Act,  1875,  sec.  22  (d)  (e).— In  a  case  stated 
in  terms  of  the  Friendly  Societies  Act,  1875, 
it  is  competent  to  appeal  a  small  debt  action 
arising  out  of  a  dispute  between  a  society  and 
one  of  its  members^  although  the  sum  at  issue 
be  below  £25.     Linton  v.  Glasgow  Frieiidly 
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Society,  1895,  23  R.  51 ;   33  S.  L.  B.  42 ;   3 
S.  L.  T.  122. 

18.  Debts  Becoyeiy— Small  Debt  — In- 
stance of  Snmmons— Amendment— Badical 
Change— Competency— Small  Debt  Amend- 
ment (Scotland)  Act,  1889,  sec.  5— Sberiif 
Court  (Scotland)  Act»  1876,  sec.  24.  — S. 
raised  a  small  debt  action  against  W.  for  a 
sum  due  for  clothing  supplied.  W.  appeared 
and  objected  that  his  creditor  was  not  the 
pursuer,  but  the  pursuer's  mother.  The 
Sheriff  then  amended  the  instance  by  in- 
serting after  the  pursuer's  name — *'  with  con- 
sent of  "  (the  mother)  *'  for  any  interest  she  may 
have,''  and  pronounced  judgment  against  the 
defender.  Held  that  this  amendment  was 
incompetent  under  sec.  5  of  the  Small  Debt 
Act,  1889y  and  outwith  the  Sheriff's  powers 
to  make.  TVelsh  y.  Sample,  1894,  1  Adam  389 ; 
2  S.  L.  T.  6. 

19.  Small  Debt— Process— Decree  in  Ab- 
sence—Sist  after  Execution  by  Charge  and 
Poinding— Small  Debt  Act,  1837,  sees.  16, 
30.  —  Held  that  it  is  incompetent  to  pro- 
nounce a  sist  of  a  decree  in  absence  in  a 
dmall  Debt  Action,  where  the  debtor  has 
been  charged  upon  the  decree  and  the  charge 
has  been  followed  by  poinding.  Rowan  v. 
Mercer^  1863  (J.  C),  4  Irv.  377  followed,  Oow 
d:  Sons  v.  Thomson,  1895  (J.C.),  1  Adam  534. 

20.  Small  Debt— Process— Litiscontesta- 
tion—Decree  in  Absence — ^By  Default— 
Behearing— Small  Debt  Act,  1887,  sec.  16. 
— In  an  action  in  the  Small  Debt  Court  both 
parties  appeared.  The  case  was  adjourned 
on  the  motion  of  the  pursuer  whose  wit- 
nesses had  failed  to  attend.  At  the  adjourned 
date,  the  defender  failing  to  appear,  decree 
against  him  was  pronounced.  Held  that  there 
had  been  no  litiscontestation,  that  the  de- 
cree was  in  absence,  and  that  the  defender 
was  entitled  to  a  rehearing.  Montgomery  v. 
Loughran,  1891  (J.),  18  R.  25  ;  28  S.  L.  R.  345. 
But  where  the  parties  had  joined  issue,  and  a 
remit  before  answer  had  been  made,  and  at 
the  hearing  one  of  the  parties  failed  to  appear, 
and  decree  was  pronounced  against  him ;  lield 
that  the  decree  was  by  default  and  that  no 
rehearing  should  be  granted.  McNeil  v. 
M'Nnl,  1891  (J.),  18  R.  38 ;  28  S.  L.  R.  599. 
In  the  former  of  these  cases  Lords  Trayner 
and  Kyllachy  expressed  opinions  that  there 
was  no  difference  in  the  Small  Debt  Court 
between  decrees  in  absence  and  decrees  by 
default ;  that  in  either  case  the  absent  party 
was  entitled  to  a  rehearing.  In  the  latter 
case  Ld.  Wellwood  dissented  from  this  view. 


21.  Small  Debt— Process— Decree  in  Ab- 
sence—Sist— Small  Debt  Act,  1837,  sec.  16 
-"Litiscontestation."- Where  a  decree  has 
been  pronounced  in  absence  in  a  small  debt 
cause,  the  defender  is  entitled  to  obtain  a 
sist  of  execution  in  order  that  the  case  may 
be  reheard,  and  the  Sheriff  is  obliged  to 
rehear  it.  (Per  Ld.  Trayner.)  At  the  calling  of 
such  a  case  the  pursuer  and  defender  were  pre- 
sent, and  the  defender's  witnesses  but  not  the 
pursuer's  witnesses.  The  Sheriff  adjourned 
the  cause,  and  changed  the  venue  in  spite  of 
the  protests  of  the  defender.  At  the  ad- 
journed diet  the  defender  did  not  appear,  and 
decree  was  pronounced  against  him.  Held 
that  there  was  no  litiscontestation,  that  the 
decree  was  in  absence,  and  tliat  the  defender 
was  entitled  to  be  reheard.  Oliver  v.  SimpsoTiy 
1898  (J.),  2  A.  601 ;  1  F.  12;  36  8.  L.  R.  62; 
6  S.  L.  T.  198. 

22.  Small  Debt  —  Process  —  Remit  for 
Behearing. — In  an  appeal  under  the  Small 
Debt  Act,  the  Court  remitted  to  the  Sheriff  to 
rehear  the  cause  and  if  necessary  to  take 
proof.  Spence  v.  Bryce,  1885  (J.),  12  R  43 ;  22 
S.  L.  R.  849. 

23.  Small  Debt  — Process— Remit— Ex- 
penses.— It  is  competent  for  the  judge  hear- 
ing a  smaU-debt  appeal  in  the  Circuit  Court 
to  remit  to  the  Sheriff  to  decern  for  expenses. 
Glass  V.  Laughlin,  1876,  3  Coup.  370. 

24.  Small  Debt  Court— Process— Setting 
Deeds  aside  by  Exception— Sheriff  Gourts 
Act>  1877,  sec.  11. — Opinions  (per  Ld.  Justice- 
Clerk  Moncreiff  and  Ld.  Gifford)  on  the 
applicability  of  sec.  11  of  the  Sheriff  Court 
Act,  1877,  to  the  Small  Debt  Court.  Wilson 
V.  Glasgow  Tramways  Coy.,  1878,  5  R.  981 ;  15 
S.  L.  R.  656. 

25.  Small  Debt— Review— Appeal— Com- 
petency —  No  Jurisdiction  in  Sheriff.  — 
Alleged  want  of  jurisdiction  of  the  Sheriff 
pronouncing  a  decree  in  the  Small  Debt 
Court  is  a  good  ground  of  appeal  The 
Court  remitted  to  the  Sheriff  to  inquire  and 
report.  Jivssell  cfc  Coy.  v.  Murray,  1892  (J.), 
19  R.  61;  29S.  L.  R.  611. 

26.  Small  Debt— Review— Appeal— Com- 
petency—Jurisdiction  of  Sheriff— niegal 
Contract— Trades  Union.— The  widow  of  a 
member  of  a  trade  society  having  obtained 
decree  in  the  Small  Debt  Court  against  the 
society  for  a  sum  claimed  by  her  as  funeral 
allowance,  the  society  appealed  under  sec.  31 
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of  the  Small  Debt  Aot,  1837,  on  the  ground 
of  no  jurisdiction.  Held  that  the  appeal  was 
incompetent.  Allison  v,  Balmain,  1882  (J.),  10 
H.  12  ;  20  S.  L.  R.  24. 

27.  Small  Debt—Beyiew— Appeal— Com- 
petency—Xnterlocatoiy  Judgment— Small 
Debt  Act,  1887,  sec.  31— Heritable  Juris- 
diction Act^  sec.  34. — Held  that  the  appeal 
granted  by  sec.  31  of  the  Small  Debt  Act  is 
not  limited  to  final  judgments,  and  that  an 
appeal  against  an  interlocutor  allowing  a  sist 
was  competent.  Goto  d:  Sons  v.  Thomson^  1895, 
1  Adam  634;  2  S.  L.  T.  11. 

28.  Small  Debt— Beview— Appeal— Op- 
pression.— Refusal  to  hear  evidence  tendered 
by  a  defender  who  had  given  a  qualified  ad- 
mission held  oppressive,  and  appeal  sustained. 
Gordon  v.  MulhoUand,  1891  (J.),  18  R.  18;  28 
S.  Li.  R.  333. 

29.  Small  Debt— Beview— Appeal— Op- 
pression—Befdsal  to  allow  Proof.— In  an 
action  in  the  Small  Debt  Court  held  that  the 
Sheriff  had  acted  oppressively  in  refusing 
proof  and  deciding  on  a  remit.  Carmichael  v. 
Maciniyre,  1904  (J.),  6  F.  48 ;  41  S.  L.  R. 
863 ;  12  S.  L.  T.  286. 

SO.  Small  Debt— Review— Appeal— Com- 
petency—Oppression— BeftLsal  of  Sheriff 
to  hear  Evidence — ^Belevancy  of  proposed 
Proof. — A  Sheriff  at  the  hearing  of  a  small 
debt  action  declined  to  hear  evidence  tendered, 
on  the  ground  that  it  was  irrelevant.  Held 
that  his  decision  proceeded  upon  a  ground 
of  law  and  was  not  open  to  appeal.  Brown 
V.  Edinburgh  House  Proprietors  Coy.  Ltd.,  1902 
(J.),  40  S.  L.  R  28 ;  10  S.  L.  T.  311. 

31.  Small  Debt— Beview— Appeal— Op- 
pression—Small  Debt  Act,  1837,  sec.  31.— 
In  a  small  debt  action  the  Sheriff-Substitute 
allowed  a  proof.  At  the  calling  of  the  case 
the  Sheriff  was  on  the  bench.  Without 
taking  proof  he  gave  decree.  No  record 
of  any  admission  appeared.  On  an  appeal 
taken  the  Court  held  that  there  had  been 
oppression  and  sustained  the  appeal  and  re- 
mitted to  the  Sheriff  to  proceed.  Keid  <k  Son 
V.  Sinclair  Bros.,  1894  (J.),  22  R.  12 ;  32  S.  L.  R. 
69 ;  2  S.  L.  T.  328. 

32.  Small  Debt— Beview— Appeal— Pro- 
cednre— Seven  Days'  Avizandum.— Where 
a  Sheriff  made  avizandum  and  pionounced 
judgment  more  than  seven  days  after  hearing 
a  case,  the  Court,  being  satisfied   that  his 


delay  was  not  wilful  and  had  not  resulted  in 
a  miscarriage  of  justice,  re/used  an  appeal. 
Paterson  d:  Sons  v.  Robinson,  1896  (J.),  22  R. 
46 ;  32  S.  L.  R  627. 

33.  Small  Debt— Beview— Appeal— Com- 
petency—Sequestration  for  Bent— Warrant 
to  Sell— Act  1837,  sees.  5,  31,  Sch.  B.  and 
G. — Where  in  a  small  debt  action  of  seques- 
tration for  payment  of  rent,  a  Sheriff  gave 
decree  but  refused  to  grant  warrant  to  sell, — 
the  Court  sustained  an  appeal  at  the  land- 
lord's instance,  on  the  ground  that  there  had 
been  a  deviation  in  point  of  form  from  the 
statutory  enactment  in  sec.  6  of  the  Act  of 
1837.  Clark  v.  Lowe,  1900  (J.),  2  F.  49 ;  37 
S.  L.  R  762 ;  8  S.  L.  T.  66. 

34.  Small  Debt— Beview— Appeal— Com- 
petency—Person  '^  aggrieved"— Small  Debt 
Act,  1837,  sec.  31. — A  person  raised  three 
small  debt  actions  for  the  same  debt.  The 
first  and  second  were  dismissed  properly 
enough ;  the  third  was  also  dismissed — hence 
this  appeal.  Said  the  Sheriff:  ^^  After  hearing 
the  parties  I  came  to  the  conclusion  that  there 
should  be  an  end  of  strife,  and  it  was  not  de- 
sirable to  open  the  case  for  the  third  time." 
So  he  refused  to  hear  parties.  Held  that  the 
pursuer  had  cause  to  ** consider  him  aggrieved" 
(sec.  31  of  Act  of  1837),  and  that  an  appeal  in 
terms  of  the  section  was  competent.  Gow  d: 
Sons  V  .M'Ewan,  1897  (J.),  2  Adam  216 ;  34 
S.  L.  R  421. 

35.  Small  Debt  —  Beview  —  Appeal  — 
Sheriff—  Competency  —  Value  of  Canse  — 
Small  Debt  (Scotland)  Act,  1837,  sec.  31.— 
A  person  raised  three  smaU  debt  actions  for 
the  same  debt.  The  first  and  second  were  dis- 
missed properly  enough;  the  third  was  also 
dismissed,  but  for  the  following  reason.  Said 
the  Sheriff-Substitute:  *' After  hearing  the 
parties,  I  came  to  the  conclusion  that  there 
should  be  an  end  of  strife,  and  it  was  not 
desirable  to  open  the  case  for  the  third  time." 
So  he  refused  to  hear  parties.  Held  that  the 
pursuer  had  grounds  for  **  considering  himself 
aggrieved  "  (sec.  31  of  the  Act  1837),  and  that 
an  appeal  in  terms  of  that  section  was  com- 
petent. Gouf  d'  Sons  V.  M'Evxin,  1897  (J.), 
2  Adam.  215 ;  34  S.  L.  R.  421. 

36.  SmallDebt— Review- Appeal— Com- 
petency—Value  of  Canse— Debts  Becovery 
(Scotland)  Act,  1867,  sees.  12,  13.— Ap- 
peal in  a  debts  recovery  action  is  incompetent, 
unless  it  appear  from  the  process  that  the 
amount  involved  is  of  greater  value  than  £25. 


531 


DEBT— DELEGATION— DENTIST— DILIGENCE 


532 


Standard  Shipowners'  MtUual  Association  v. 
Taylor,  1896,  23  R.  870;  33  S.  L.  R.  647;  4 
S.  L.  T.  57. 

37.  Small  Debt^Beyiew— Suspenaioii— 
Appeal— Competency— Small  Debt  (Scot- 
land) Act,  1837,  sec.  31— Sheriff-^Jurisdic- 
tion. — Where  the  Sheriff  in  deciding  a  small 
debt  action  has  applied  his  mind  to  the 
questions  involved,  and  pronounced  decree, 
it  is  not  competent  for  the  Court  to  consider 
the  adequacy  of  his  reasoning.  Portpatrick  d: 
Wigtonshire  Joint  Committee  v.  Sprott,  1898  (J.), 
2  Adam  619 ;  25  R.  71 ;  35  S.  L.  R.  748. 

38.  Small  Debt— Review— Snapension— 
Small  Debt  Decree — Excessive  Decree.  — 
The  Court  declined  to  review  a  small  debt 
decree,  although  the  claim  stated  was  ad- 
mittedly erroneous  (but  the  sum  for  which 
decree  was  obtained  was  in  point  of  fact  due), 
this  being  a  question  on  the  merits  on  which 
review  is  excluded  by  sec.  30  of  the  Small  Debt 
Act,  1837.  IVilsan  v.  Scott,  1890,  18  R.  233  ; 
28S.  L.  R.  127. 

39.  Small  Debt— Review  — Small  Debt 
Act,  1837,  sec.  30— Warrant  to  Arrest  on 
Dependence  of  Summons  signed  by  Sheriff- 
Clerk— Whether  Decree  of  Sheriff  in  sense 
of  above  Section. — The  finality  given  by  the 
30th  section  of  the  Small  Debt  Act,  1837, 
applies  only  to  a  decree  given  by  a  sheriff,  and 
not  to  warrant  for  citation  and  arrestment 
on  the  dependence  signed  by  the  Sheriff- 
Clerk.  M*Donald  v.  Grant,  1903  (O.  H.),  11 
S.  L.  T.  575. 

40.  Small  Debt— Value  of  Canse— Re- 
duction of  Deed  involved.— ife^  competent 
for  a  Sheriff,  sitting  in  the  Small  Debt  Court 
to  try  an  action  for  the  recovery  of  £8,  said 
to  have  been  paid  in  premiums  on  a  policy  of 
insurance,  to  try  the  question  of  the  validity 
of  the  policy,  although  the  sum  insured  under 
it  was  £250.  Provincial  Hom^es  Investment 
Coy,  V.  Leven,  1904  (J.),  6  F.  62 ;  41  S.  L.  R. 
863 ;  12  S.  L.  T.  274. 


DELEGATION 

And  see  Index. 

1.  Delegation  — Statutory  Committee — 
(General  Police  and  Improvement  Act, 
1862. — Committees  appointed  under  statutory 
powers  have  no  power  to  delegate  their 
functions  to    sub-committees.      Thomson   v. 


Dundee  Police  Commrs.,  1887,  15  R.  164;    25 
S.  L.  R.  137. 


DENTIST 

1.  Dentist— Unregistered  Person  — Den- 
tists Act»  1878,  sec.  3— "American  Den- 
tistry"—"Dental  Office."— Emslie  set  up 
outside  his  premises  a  plate  bearing  the  in- 
scription ''American  Dentistry,  A.  Emslie,'' 
and  fastened  on  his  door  a  plate  with  the 
words  '*  Dental  Office.''  He  was  charged  with, 
a  contravention  of  the  Dentists  Act,  1878, 
sec.  3.  Held  that  the  above  words,  so  used, 
did  not  constitute  a  breach  of  the  Dentista 
Act,  because  they  did  not  imply  that  Emslie 
was  registered  under  the  Act,  or  that  he  was 
a  person  specially  qualified  to  practise  den- 
tistry. Emslie  v.  Paterson,  1897  (J.),  24  R.  77  ; 
34  S.  L.  R.  674 ;  6  S.  L.  T.  77. 


DHiIOENCE 

See  voce  Arrestmetit,  Inhibition,  Poinding. 

1.  Charge  on  Decree  — Time  — Citation 
Amendment  (Scotland)  Act,  1882,  sec.  4. — 
Held  (per  Lord  Kincaimey)  that  the  provisions 
of  the  Citation  Amendment  Act  do  not  apply 
to  diligence,  and  that  therefore  it  is  incom- 
petent to  give  a  charge  on  a  decree  by  regis- 
tered letter.     Gow  d:  Sons  v.  Tfumisofi,  1895^ 

I  Adam  534. 

2.  Charge  —  Effect  of  Appeal  to  House 
of  Lords. — ^Although  the  order  for  service  in 
an  appeal  stops  execution  of  the  decree  which 
has  been  appealed,  its  effect  is  removed  when 
warrant  is  granted  for  interim  execution,  and 
another  charge  is  not  necessary.  Clark  y. 
Monteith,  d-c,  1885,  12  R.  939  ;  22  S.  L.  R.  625, 

3.  Charge  on  Decree— Charge  for  larger 
Amount  than  due— Restriction.— In  a  sus- 
pension of  a  charge  on  a  decree  for  £8  it  was 
averred  and  admitted  that  £5  had  been  paid^ 
and  the  charge  was  restricted  to  £3.  The 
L.  O.  suspended  to  the  extent  of  £5,  and  quoad 
the  balance  repelled  the  reasons  of  suspension. 
Haughhead  Coal  Coy.  v.  Gallocher,  1903  (O.  H.), 

II  S.  L.  T.  156. 

4.  Charge— Suspension— Two  Charges — 
First  Charge  Abandoned— Competency  of 
Second. — A  suspension  of  a  charge  on  the 
ground  of  irregular  execution  having  been 
brought,  the  charge  was  abandoned  save  in  so 
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£ar  as  the  expenses  of  the  suspension  were 
concerned.  A  second  charge  was  then  given 
on  the  same  grounds  and  warrants.  Held 
that  the  second  charge  was  competent.  Clark 
V.  Hamilton  cfc  Lee,  1875,  3  R.  166  ;  13  S.  L.  R. 
95. 

5.  Chaxge—Execation— Protested  Bill-- 
Court  of  Session  Act»  1868  (31  &  32  Vict, 
c.  100),  sec.  19— District  in  which  there  is 
no  Resident  Messenger-at-Azms.  —  Held 
that  a  charge  upon  a  bill  protested  and  regis- 
tered for  execution  in  the  Books  of  Council 
and  Session  cannot  competently  be  given  by 
a  sheriff  officer,  but  must  be  given  by  a 
messenger-at-arms.  Harper  v.  Inch  d;  Biddell 
(O.  H.),  1883,  20  S.  L.  R.  866. 

6.  Execution— Union  of  several  Comities 
into  one  Sheriffdom— Promissory  Note- 
Protest  Statutes,  1681,  c.  20,  and  1696,  c.  36 
—Sheriff  Court  Act»  1853,  and  Sheriffs  Act, 
1877— Execution  by  Sheriff  Officer  of  Dif- 
ferent County. — Where  several  counties  have 
been  united  into  one  sheriffdom,  a  protest  of 
a  bill  may  competently  be  registered  in  Sheriff 
Court  books  of  one  of  the  counties  against 
a  debtor  resident  in  another,  but  a  sheriff 
officer  of  one  of  the  counties  may  not  do  dili- 
gence in  another.  Brydon  v.  Atlinson^  1893 
(O.  H.),  1  S.  L.  T.  261. 

7.  Law-Burrows  —  Suspension  —  Malice 
and  Want  of  Probable  Cause  — Violent 
Letters— Exclusion  of  Tioot— Held,  in  a 
suspension  of  a  charge  on  letters  of  law- 
burrows,  that  extremely  violent  letters 
written  by  the  suspender  precluded  suspender 
from  proving  averments  of  malice  and  want 
of  probable  cause.  Brock  v.  Bxinkine,  1874, 
1  R.  991 ;  11  S.  L.  R.  571. 

8.  Law-Burrows  —  Suspension  —  Com- 
petency of  Charge  when  Person  Charged 
in  Prison. — Held  competent  to  charge  the 
writer  of  threatening  letters  on  letters  of 
law-burrows,  although  in  prison  at  date  of 
charge.  Brock  v.  Kanktne,  1874,  1  R.  991 ;  18 
S.  L.  R.  571. 

9.  Messenger-at-Azms— Execution— Ar- 
restment to  Found  Jurisdiction— Execution 
of  Arrestment— Sheriff  Officer— Court  of 
Session  Act,  1868,  sec.  19.— Execution  of  dili- 
gence on  warrants  issuing  from  the  Court  of 
Session  including  letters  of  arrestment  junwftc- 
tionis  fundanda  causa  can  be  made  only  by  a 
messenger-at-arms,  even  where  there  is  no 
messenger-at-arms  resident  in  the  district. 


Sec.  19  of  the  Court  of  Session  Act,  1868,  only 
applies  to  the  service  of  summonses  and  cita- 
tion of  witnesses.  Buchanan  v.  The  British 
National  Premium  Provident  Assodaiion^  Ltd., 
1903  (O.  H.),  11  S.  L.  T.  465. 

10.  Messenger-at-Azms— SheriffOfficer.— 

Authority  granted  to  sheriff  officers  to  charge 
arrest  and  poind  in  terms  of  an  extract  decree 
of  the  Court  of  Session  in  Shetland,  where 
there  is  no  messenger-at-arms.  N.  of  Scotland 
Banky  Ltd,,  1891,  18  R  460;  28  S.  L.  R.  317. 
Robertson,  1893, 20  R.  712  ;  30  S.  L.  R.  628. 

11.  Messenger-at-Azms  —  Liability  for 
Delay  in  executing  Arrestment.— See  Mon- 
teith  V.  Hutton,  1900  (0.  H.),  8  S.  L.  T.  250. 


DISOHABOE 

compbomise,  6,  7. 
concbalmbnt,  7,  8. 
Conditional,  12. 
Construction,  9-14. 
Contingent  Clause,  19. 
Damages,  Claim  fob,  2-11. 
Effect,  15. 
Ebror,  4,  5. 
Form,  1. 
Implied,  16-18. 
Obligation  to  Grant,  19. 
Reduction,  2-11. 
Sevebal  Obugants,  15. 
Several  Wrongdoers,  9. 

1.  Form— Acknowledgment  of  Payment 
— Discharging  Words. — ^An  acknowledgment, 
given  under  the  creditor's  hand,  that  the 
amomit  of  his  debt  has  been  received  by  him, 
is  a  good  discharge  of  the  debt  although  no 
special  words  of  discharge  be  used.  Niven  v. 
Ayr  Burgh,  1899,  1.  F.  400 ;  36  S.  L.  R.  294 ; 
6  S.  L.  T.  281. 

2.  Olaim  for  Damages— Reduction— Im- 
petration  of  Discharge. — A  traveller  received 
a  nervous  shock  in  consequence  of  an  accident 
to  a  train  in  which  he  was  travelling,  but 
the  symptoms  did  not  develop  for  eighteen 
months.  Nine  days  after  the  accident  he 
accepted  £27,  and  executed,  in  plain  terms, 
a  discharge  of  all  his  claims  against  the  rail- 
way company.  He  had,  at  the  time  of  exe- 
cuting the  discharge,  no  independent  advice, 
medical  or  legal,  and  the  sum  accepted  was 
inadequate  in  comparison  with  the  injury  in 
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point  of  fact  sustained.  Held  that  the  dis- 
charge excluded  a  further  claim  for  damages, 
and  was  not  open  to  reduction  on  the  grounds 
above  stated.  N.  B.  Rly.  Coy.  v.  fVood,  1891 
<H.  L.),  18  E.  27 ;  28  S.  L.  R  921. 

3.  Claim  for  DamageB^BaduetioiL—- A 

workman,  injured  in  his  employer's  service, 
discharged  in  writing  all  chums  against  his 
master  for  £10.  Held  that  an  averment  that 
his  employer's  manager  "called  on  him  within 
a  week  of  his  leaving  the  infirmary,  and  in- 
duced him,  when  he  waa  in  a  weak  state  of 
hody  and  mind,  and  without  advice,  to  sign 
it/'  was  irrelevant  to  set  aside  the  discharge. 
Machie  v.  Sirachan^  Kinmond  d:  Coy.,  1896,  23 
B.  1030 ;  33  S.  L.  R.  764. 

4.  Olaim  for  Damages— Bednction— Error 
induced  by  Misrepresentations. — A  work- 
man who  had  been  injured  in  the  service  of 
his  employers  authorised  a  notary  to  execute 
for  him  what  bore  to  be  a  discharge  of  all 
claims  against  his  employers  in  consideration 
of  a  payment  of  £25.  As  a  result  of  his  in- 
juries the  man  died.  His  widow  raised  an 
action  in  the  Sheriff  Court  for  damages  against 
the  employers;  was  met  by  the  discharge; 
and  sought  to  reduce  it  by  way  of  exception. 
Her  averments  came  to  this: — That  at  the 
date  of  the  execution  of  the  discharge  her 
husband  was  in  a  weak  condition  of  mind  and 
body,  and  had  no  direct  communication  with 
the  defenders;  that  she  (his  wife)  acted  as 
go-between;  that  she  was  misled  by  the 
defenders  into  the  belief  that  they  would 
pay  her  husband  a  sum  of  money  if  he  would 
execute  a  receipt ;  that  she  explained  to  her 
husband  that  a  receipt  only  was  to  be  granted, 
and  that  he  executed  the  discharge  in  the 
belief,  so  induced,  that  it  was  a  simple  receipt. 
Held  that  these  averments  were  irrelevant. 
MaJthUson  v.  Hatcthonis  d:  Coy,,  Ltd,,  1899,  1  F. 
468;  36  S.  L.  R.  356;  6  S.  L.  T.  311.  Cf. 
StewaH  Bros.  v.  Kiddie,  1899,  7  S.  L.  T.  92. 

5.  Olaim  for  Damages  —  Reduction  — 
Error. — Held  that  an  injured  workman  who, 
on  receipt  of  £8  from  his  masters,  granted  a 
discharge  of  his  claims  against  them  was  not 
barred  from  suing,  if  he  repaid  the  £8,  seeing 
that  he  did  not  understand  the  nature  of  the 
discharge,  and  had  not  the  assistance  of  his 
lawyer.  M'Donagh  v.  MacLellan,  1886,  13  R. 
100<>;  23S.  L.  R  717. 

6.  Olaim  for  Damages— Compromise  of 
Action  —  Intervention  of  Law-Agent.  — 
Held   that    an   action    had   been    effectively 


settled  by  the  pursuer's  accepting  an  in- 
adequate sum  from  the  defender,  who  ap- 
proached him  behind  his  law-agent's  back. 
Gaw  V.  Henry,  1899,  2  F.  48;  37  S.  L.  R.  40; 
7  S.  L.  T.  203.  Welsh  v.  Coudn,  1899,  2  F. 
277 ;  37  S.  L.  R.  199. 

7.  Compromise  —  Discharge  of  Contri- 
bntoiy  to  Company  on  Disclosure  of 
Assets  —  False  Disclosure  —  Onus  of 
Proving. — A  shareholder  of  the  City  of 
Glasgow  Bank  on  its  liquidation  made  a 
disclosure  and  surrender  of  his  assets  and 
obtained  a  discharge.  His  disclosure  was 
contained  prt'mo  loco  in  a  formal  document, 
but  after  meetings  with  the  liquidators  he 
undertook  to  pay  a  further  sum  of  £400.  In 
an  action  raised  twenty  years  after  by  the 
Assets  Company  against  his  representatives 
for  the  reduction  of  the  discharge  on  the 
grounds  that  the  shareholder  had  failed  to 
disclose  certain  assets,  luld  that  the  share- 
holder had  failed  to  disclose  assets  (of  which 
he  was  aware),  and  discharge  reduced.  Astets 
Coy.  V.  Bain's  Trs.,  1904,  6  F.  676;  41  a  L.  R. 
517;  12  S.  L.  T.  48.  AsaeU  Coy.  v.  PhiUiptf 
Trs.,  1904, 6  F.  754 ;  41  S.  L  R.  559 ;  12  S.  L.  T. 
80. 

8.  Concealment—Duty  to  Disclose— Mis- 
representation.— The  creditor  in  a  judgment- 
debt  accepted  partial  payment  and  granted 
a  discharge,  on  representations  made  by  the 
debtor  that  he  was  insolvent  and  could  pay 
no  more.  As  a  matter  of  fact  he  was  able  to 
have  paid  easily.  Held  that  these  facts  did 
not  afford  ground  for  reduction  of  the  dis- 
charge, on  the  grounds  of  essential  error  or 
fraud.  RuMdl  v.  Farrell,  1900;  37  S.  L.  R. 
699 ;  8  S.  L.  T.  25. 

9.  Construction— -Claim  for  Damages — 
Several  Wrongdoers.— D.  claimed  that  A., 
B.,  and  C.  were  responsible  to  him  for  in- 
juries which  he  had  sustained.  He  dis- 
charged A.  and  B.  in  consideration  of  a  sum 
received  '*  of  and  from  all  claims  of  reparation 
and  for  pa3rment  of  legal  and  other  expenses 
now  or  hereafter  competent  to  me.''  Held 
that  the  discharge  did  not  bar  an  action 
against  C.  Campbell  v.  Morrison,  1891, 19  R. 
282;  29S.  L.  R.251. 

10.  Construction— Claim  for  Damages — 
Seduction — Terms  of  Discharge.— A  young 
woman  who  had  given  birth  to  an  illegitimate 
child  executed  a  minute,  in  terms  of  which 
she  bound  ^'herself  to  take  no  action,  legal 
or  otherwise,  against"  the  father  '*in   re- 
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spect  of  said  child."  Held  that  the  discharge 
covered  a  claim  for  damages  for  seduction. 
Held  on  the  evidence  that  the  minute  had 
heen  signed  with  full  knowledge  of  its  mean- 
ing. M'Lean  v.  Hassard^  1903  (O.  H.),  10 
S.  L.  T.  593. 

11.  Constmction— Claim  for  Damages- 
Res  inter  alios.  —  Miss  Stirling  was  the 
superintendent  of  the  Edinburgh  and  Leith 
Children's  Aid  and  Refuge  when  one  of  the 
pursuer's  children  was  sent  abroad  by  the  in- 
stitution without  his  permission  and  against 
his  wishes.  He  raised  an  action  for  damages 
against  the  institution  and  settled  it  for 
£100,  granting  a  discharge  '^in  full  of  all 
claims  competent  to  me  under  the  summons 
or  otherwise  against  the  directors  or  the 
society  .  .  ."  Held  that  the  terms  of  the 
discharge  covered  any  claim  competent  to 
the  pursuer  against  Miss  Stirling.  Delamy 
v.  Stirling,  1893,  20  R.  606 ;  30  S.  L.  R  500. 

12.  Construction— Conditional— "Panc- 
toal"  iMiyment  of  ftitore  Rents— Failure  to 
Pay— Landlord  and  Tenant.— A  landlord 
gave  a  discharge  of  arrears  of  rent  on  the 
condition  that  future  rents  were  ''  punctually 
paid."  The  persons  in  possession  of  the  lands 
were  representatives  of  the  original  tenant. 
They  paid  rents  on  several  terms  until  the 
estates  of  the  deceased  tenant  were  seques- 
trated; when  they  maintained  he  was  en- 
titled only  to  a  ranking  for  the  rent  then 
due.  This  caused  delay,  but  the  landlord 
ultimately  got  decree  for  the  rent  with  in- 
terest. Held  that  the  rent  not  having  been 
''punctually  paid,''  the  landlord's  claim  for 
arrears  revived.  Scott-Chisholme  v.  Browny 
1893,  20  R  575 ;  30  S.  L.  R  558. 

.  13.  Construction— Discharge  of  Legitim. 
— A  son  hM  to  have  discharged  his  claims  to 
legitim  by  delivery  to  his  father  of  a  writing 
in  these  terms : — Having  received  and  had 
expended  for  me  much  more  than  my  share, 
I  renounce  all  claim  to  any  share  in  whatever 
effects  or  money  my  father  may  leave  at  his 
death.  SciM's  Trs.  v.  Scotty  1902  (O.  H.),  40 
S.  L.R  133;  10  S.  L- T.  122. 

14.  Construction — Discharge  given  by 
Son  to  Mother  as  Administratrix  of 
Estate.— M'JDoiceW  v.  McDowell,  1904,  6  F. 
575 ;  41  S.  L.  R  401 ;  11  S.  L.  T.  817. 

15.  Effect— Discharge  of  one  of  several 
Joint  Obligants. — An  agent  employed  by 
several  persons  to  carry  on  a  litigation  com- 


promised his  claim  against  two  of  them  by 
accepting  a  payment  of  less  than  their  proper 
share  and  granted  receipts  *'in  full  of  my 
account  .  .  .  without  prejudice  to  my  claima 
against"  the  other  debtors.  In  an  action 
against  the  others  jointly  and  severaUy  for 
the  whole  balance  of  his  account  held  that 
they  were  only  liable  for  the  balance  after 
deduction  of  the  whole  sum  which  should 
have  been  paid  by  the  discharged  parties. 
Smith  V.  Harding,  \%11,  5  R  147 ;  15  S.  L.  R 
99. 

16.  Implied— Obligation— Coi^junct  and 
Several— Delegation— Accession  to  Trust- 
Deed. — One  of  three  joint  and  several  obli- 
gants for  money  (bound  as  members  of  a  firm) 
died,  and  for  a  short  time  the  survivors, 
carrying  on  the  old  business,  paid  interest  on 
the  loan.  They  then  granted  a  trust  for 
creditors.  The  creditor  in  the  joint-obliga- 
tion acceded  to  the  trust-deed,  and  received 
a  dividend.  Held  that  there  had  been  no 
implied  discharge  of  the  representatives  of 
the  original  obligant  who  had  died.  Morton's 
Trs.  V.  Robertson's  Judicial  Factory  1892,  20  R. 
72 ;  30  S.  L.  R  101. 

17.  Implied  Discharge— Actings  of  Par- 
ties.— An  action  was  raised  by  the  trustees 
of  a  deceased  farmer  against  his  brother  for 
an  accounting  of  his  intromissions  with  man- 
agement of  the  farm  during  a  period  of  four 
years.  Facts  from  which  held  that  the  de- 
fender must  be  presumed  to  have  accounted 
and  was  liable  to  no  further  accounting. 
Russell's  Trs,  v.  Russell,  1885,  13  R  331 ;  23 
S.  L.  R.  211. 

18.  Implied— Claim  for  Personal  lAJuries 
—Contract  of  Employment— Condition- 
Employers'  Insurance  Fund.— An  employer 
had  posted  up  over  his  works  notices  to  his 
workmen  of  an  accident  insurance  fund,  stat- 
ing that  the  acceptance  of  benefits  out  of 
the  fund  should  be  held  as  a  discharge  of  all 
claims  against  the  master  personally.  Held 
that  a  workman,  knowing  the  condition  of 
his  employment,  and  taking  the  benefit  of 
the  insurance  fund,  could  not  thereafter  sua 
the  employer  for  damages  in  respect  of  an 
accident  due  to  the  employer's  negligence* 
IFright  v.  Hovxird,  Baker  <t  Coy.,  1893,  21  R. 
25 ;  31  S.  L.  R  27 ;  1  S.  L.  T.  259. 

19.  Obligation  to  Grant— Legacy— Con- 
tingent Claims. — A  son's  executor  demanded 
from  his  father's  trustees  payment  of  a  legacy 
left  "  to  my  reputed  son."    She  informed  the 
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trustees  that  she  contended  the  son  was 
legitimate,  and  would  claim  legitim.  Held 
that  she  was  entitled  to  payment  of  the 
legacy  without  giving  a  discharge  of  claims 
of  legitim  which  would  arise  if  she  proved 
the  son's  legitimacy.  Laing  v.  Lauig,  1895, 
22  R.  675;  32  S.  L.  R.  443;  2  8.  L.  T.  562. 


4< 


DOG 

Statute  —  Interpretation  —  Meaning  of 
Dangerous  "—DogB  Act,  1871,  sec.  2.— 
Held  that  sec.  2  of  the  Dogs  Act,  1871, 
was  not  limited  in  its  application  to  dogs 
dangerous  to  human  beings.  Henderson  v. 
M'Kenzie,  1876,  3  R.  623  ;  13  S.  L.  R  393. 


DOMINUS  LITIS 

1.  Relation  to  Cause— Agency.— Where 
the  nominal  pursuer  of  an  action  really 
occupies  the  position  of  an  agent  for  an 
undisclosed  principal,  it  is  competent  to 
recover  the  expenses  of  the  process  from  the 
principal  as  true  dominus  litis,  Fraser  v. 
Malloch,  1896  (0.  H.),  23  R.  619;  33  S.  L.  R. 
594 ;  3  S.  L.  T.  259.  Cf.  Kerr  v.  Employers' 
Liability  Assurance  Coy.,  1899,  2  F.  17 ;  37 
S.  L.  R.  21 ;  7  S.  L.  T.  179. 

2.  Relation  to  Cause— -Instigator.— Sned- 
don encouraged  Bennet  to  quarrel  with  Steven- 
son and  to  fight  him  at  law.  He  guaranteed 
Sennet's  expenses  in  the  Sheriff  Court,  and 
when  the  case  was  lost  there,  paid  them 
and  obtained  Rennet's  consent  to  an  appeal 
which  he  himself  conducted.  Held  that,  quoad 
the  appeal,  Sneddon  was  dominus  litis  and 
liable  to  Stevenson  for  the  expenses  thereof. 
Stevenson  v.  Sneddon,  1900, 3  F.  182 ;  38  S.  L.  R. 
138;  8S.  L.  T.  289. 

3.  Relation  to  Cause  — Insurance  Com- 
pany  Fighting  Claim. — Held  that  an  accident 
insurance  company  who  fought  an  action 
under  the  name  of  the  assured,  was  liable  for 
expenses  as  true  dominus  litis.  Kerr  v.  Em- 
ployers  Liability  Assurance  Coy.,  1899,  2  F.  17 ; 
;i7  S.  L.  R  21  ;  7  S.  L.  T.  179. 

4.  Title  of  Dominus  Litis— Discharge  by 
Nominal  Pursuer. — The  nominal  pursuer  in 
an  action  for  implement  of  a  sale  of  heritage 
granted  the  defender  a  discharge  of  all  her 
claims  for  £5.  The  true  dominus  litis  was 
ik  bondholder  over  the  estate.    He  was  not 


consulted  by  the  nominal  pursuer  as  to  the 
discharge.  Held  that  the  discharge  was  a 
good  answer  to  the  action.  Smith  v.  Soeder^ 
1896,  23  R  60 ;  33  S.  L.  R.  44 ;  3  S.  L.  T. 
135, 

5.  Title  of  Dominus  Litis  to  persist  in 
Action— Disclaimer  by  Nominal  Pursuer. — 

Where  the  nominal  pursuer  disclaims  or  fails 
to  adopt  an  action  which  he  did  not  authorise 
in  the  first  instance,  it  is  not  competent  to 
sist  the  true  dominus  litis  and  allow  him  to 
carry  on  the  cause  alone.  Ferguson,  Davidson 
<fc  Coy.  V.  Paterson  and  Dobbie,  1898,  1  F. 
227 ;  36  S.  L.  R  153 ;  6  S.  L.  T.  219. 


DONATION 

Advance  to  Child,  7. 
Aliment,  6. 
Bank-Book,  10,  27,  28. 
Cheque,  29. 
consteuction,  1. 
Deliveby,  2-28. 
Deposit  Receipt,  11-26. 
Disposition  op  Fee,  3,  4. 
Inchoate  Gift,  3. 
Inter  vivos,  1-7. 
MoBTis  Causa,  8-29. 
Presumption,  6,  7. 
Reserved  Power,  3,  6. 
"  Use  "  op  House,  1. 

1.  Inter  vivos— Constniction—" Use"  of 
House. — By  a  holograph  letter  the  owner  of 
a  house  granted  the  ^'  use  "  of  it  to  his  brother 
during  his  life.  Held  that  the  benefit  con- 
ferred was  a  right  of  personal  oocupancyy  not 
of  liferent.  Johnston  v.  Johnston,  1904,  6  F« 
665  ;  41  S.  L.  R.  582 ;  12  S.  L.  T.  47. 

2.  Inter  vivos— Donation  to  Children — 
I.O.U.S  in  favour  of  Children— Delivered  to 
Children  and  handed  back  to  Father.— A 
son  to  whom  his  father  had  advanced  almost 
all  his  moveable  estate,  at  his  father's  request 
wrote  on  a  sheet  of  paper  three  I.O.U.S  for 
the  total  sum  advanced  to  him,  one  in  favour 
of  each  of  his  father's  other  children,  save  one 
whom  he  wished  to  exclude.  After  being 
handed  to  the  children  favoured,  the  LO.U.s 
were  handed  back  to  the  father,  who  kept 
them  till  his  death.  Held  that  the  sum  in  the 
LO.U.s  was  in  bonis  of  the  father  at  his  death. 
Buchanan  v.  Buchanan,  1876,  3  R.  556;  13 
S.  L.  R,  353. 
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3.  Inter  Tivos— Donation  to  Child— In- 
choate—Disposition  in  favour  of  Children 
in  Pee— Delivery— Infeftment.— A  seller,  on 
the  instructions  of  a  purchaser,  gave  a  dis- 
position in  favour  of  the  latter  in  liferent 
allenarly  and  her  children  in  fee.  Infeftment 
was  taken  on  the  liferent  alone.  Held  that 
children  had  no  vested  interest  in  the  fee 
which  the  purchaser  could  not  defeat  by  call- 
ing on  the  seller  to  make  a  disposition  in 
favour  of  another  fiar,  or  by  assigning  her 
personal  right.  Kindness  v.  Bruce,  1902,  4  F. 
415 ;  39  S.  L.  R.  299 ;  9  S.  L.  T.  363. 

4.  Inter  vivos— Gift  of  Fee— Condition  of 
Oift— Bepngnancy.— See  Forsyth  v.  Forsyth, 
1901,  3  F.  929 ;  38  S.  L.  R.  668 ;  9  S.  L.  T. 

66. 

5.  Inter  vivos  — Gift  of  Bank  Stock— 
Reserved  Power  to  Draw  Dividends  and 
8elL — A,  made  over  certain  stock  during  his 
lifetime  to  his  sisters  by  transferring  it  to 
their  names.  At  the  same  time  he  wrote  a 
letter  to  them  reserving  power  to  draw  the 
dividends  and  to  sell  in  any  emergency.  To 
this  letter  was  appended  a  note  signed  by  his 
sisters  agreeing  to  these  reservations.  The 
reserved  power  was  never  exercised  by  A.  in 
his  lifetime,  but  he  died  leaving  a  will  of  date 
posterior  to  the  transfer,  by  which  he  revoked 
all  former  testamentary  writings.  Held  that 
this  did  not  cover  the  transferred  stock,  which 
was  a  gift,  and  the  property  of  his  sisters. 
Hogg's  Trs,,  1875,  12  S.  L.  R.  495. 

6.  Inter    vivos— Presumption— Aliment 
to  Indigent  Old  Man— Gift  not  Presumed. 

— Circumstances  in  which  held  that  aliment 
given  to  an  indigent  old  man  by  relatives  of 
humble  rank  was  not  to  be  presumed  to  be  a 
gift.  M*Gam  v.  Gallovxiy,  1882,  10  R.  157; 
20  S.  L.  R.  108. 


7.  Inter  vivos— Presumption— Advance 
l>y  Father  to  Daughters  Hnsband  on  occa- 
sion of  Marriage. — It  was  presumed  that  a 
fium  paid  to  a  bridegroom  by  the  bride's 
father  on  the  occasion  of  their  marriage  was 
a  gift;  and  held  that  the  presumption  had 
not  been  overcome  by  the  father,  four  years 
later,  suing  for  repetition  of  the  sum,  as  a 
loan.  Malcolm  v.  Campbell,  1869,  17  R.  255; 
S7  S.  L.  R.  207. 

8.  Mortis  causa— Bequisites— Delivery. 

— Opinion  by  Ld.  Young  that  to  constitute 
donation  mortis  causa  it  is  necessary  to  show 
<1)  delivery,  (2)  made  in  expectation  of  death. 


Rose  V.   Cameron's  Exr.,  1901,  3  F.   337 ;    38 
S.  L.  R.  247 ;  8  S.  L.  T.  353. 

9.  Mortis  causa  —  Requisites— Inttdtu 
Mortis— De  PrsBsenti  Act— Delivery.— -ffeW 
(by  Ld.  M'Laren,  Ordinary)  that  the  three 
requisites  which  have  been  laid  down  as 
essential  to  the  constitution  of  a  donatio 
mortis  causa — viz.,  that  the  gift  must  be  made 
irUuitu  mortis,  that  it  must  be  made  by  a  de 
prasenti  act  or  deed,  and  that  the  subject,  or 
document  of  title  representing  the  subject, 
must  be  delivered  to  the  donee  or  to  some 
one  on  his  behalf — have  not  been  abrogated, 
but  it  is  sufficient  that  the  gift  is  made  in 
contemplation  of  death,  although  the  giver 
is  not  apparently  in  immediate  danger  of 
death,  that  the  donor  states  to  the  donee  or 
man  of  business  or  confidential  friend  that 
the  subject  is  given  in  the  manner  intended, 
and  that  the  delivery  is  Umgi  manu.  Circum- 
stances in  which  donatio  mortis  causa  as  thus 
explained  held  to  be  proved.  Martin's  Trs.  v. 
MaHin  (0.  H.),  1887,  24  S.  L.  R.  484. 

10.  Mortis  causa— Requisites— Adminis- 
tration-Donation  or  Will— Delivery  of 
Bank-book. — A  donation  mortis  catcsa  made 
partly  for  administrative  purposes  is  invalid. 
Facts  which  were  held  to  amount  to  a  verbal 
appointment  of  an  executor  and  not  to  con- 
stitute a  valid  donation  or  will.  Thomson,  dx. 
V.  JJunlop,  1884,  1 1  R.  453 ;  21  S.  L.  R.  277. 

11.  Mortis   causa— Deposit   Receipt.— 

Donation  cannot  be  proved  by  the  bare  terms 
of  a  deposit  receipt.  Jumieson  v.  M^Leod, 
1880,  7  R.  1131;  17  S.  L.  R.  757. 

12.  Mortis  causa^Deposit  Receipt— De- 
livery.—A  deposit  receipt  taken  by  A.  B.  in 
favour  of  himself  and  C.  D.  held  not  to  operate 
as  a  m4)rtis  caum  donation  in  favour  of  C.  D. 
without  proof  of  delivery.  Rose  v.  Cameron's 
Exr.,  1901,  3  F.  337 ;  38  S.  L.  R.  247 ;  8 
S.  L.  T.  353. 


13.  Mortis  causa— Deposit  Receipt— De- 
livery.—Where  deposit  receipts  are  taken 
payable  to  either  of  two  persons  or  the  sur- 
vivor, it  is  competent  to  the  survivor  to  prove 
donation  m/>rtis  causa,  although  the  money 
originally  had  belonged  to  the  predeceaser,  in 
whose  possession  the  receipt  was  at  the  date 
of  death.  Macfarlane's  Trs.  v.  Miller,  1898 
25  R.  1201 ;  35  S.  L.  R  934;  6  S.  L.  T.  128.  ' 

14.  Mortis  causa— Deposit  Receipt— In- 
dorsation.—The  gift  of  an  unindorsed  deposit 
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receipt  held  not  to  constitute  complete  dona- 
tion uiartts  causa.  M'Nicol  v.  M'Daugall,  1889, 
17  R.  25 ;  27  S.  L.  R.  40. 

15.  Mortifl  causa —Deposit   Reoeiiit.— 

Donation  morttg  cavsa  of  a  aum  lodged  by 
the  deceased  on  deposit  receipt  held  proved. 
Croslru^s  Tr$.  v.  Wright,  1880,  7  R.  823;  17 
S.  L.  R.  597. 


16.  MortiB   caiiBa— Deposit  Receipt  ~ 

Held  proved  that  the  predeceaser  of  two 
persons  in  whose  favour  a  deposit  receipt 
had  been  granted  by  a  bank  had  given  his 
interest  in  the  receipt  to  the  survivor.  Mac- 
doriald  v.  Macdonald,  1889,  16  R.  758;  26 
S.  L.  R.  578. 


17.  Mortis  causa  —  Deposit  Receipt— 
Deliveiy.  —  Evidence  which  held  to  prove 
that  money  lodged  on  deposit  receipt  in 
names  of  "A.  and  B.  or  the  survivor"  was 
the  property  of  the  survivor.  PenmarCs  Trs, 
V.  Penman,  1896  (0.  H.),  4  S.  L.  T.  66. 

18.  Mortis  causa  —  Deposit  Receipt- 
Delivery. — A  lady  took  a  deposit  receipt  in 
favour  of  herself  and  L.,  or  the  survivor. 
She  left  it  in  charge  of  L.'s  mother.  The 
money  was  her  own  property.  On  her  death, 
the  receipt  being  still  with  L.'s  mother,  held 
that  there  had  been  an  effectual  donation 
of  the  sum  in  the  receipt  to  L.  Lind  v. 
Dalrympy»  Exr.,  1900  (O.  H.),  8  S.  L.  T. 
308. 

19.  Mortis  causa  —  Deposit  Receipt— 

— Deliveiy  —  Proof.  —  Evidence  which  held 
to  prove  that  there  had  been  a  valid  de 
praesenti  donation  by  A.  to  B.  (A.'s  son)  of 
money  lodged  in  bank  on  deposit  receipt  by 

A.  in  name  of  A  and  B.  payable  to  either  or 
the  survivor  of  them  for  behoof  of  B.  Proctor 
V.  Proctor,  1894  (O.  H.),  2  S.  L.  T.  20. 

20.  Mortis  causa  —  Deposit  Receipt- 
Delivery. — A.  deposited  a  sum  of  money 
with  commissioners  of  certain  public  works, 
taking  the  receipt  in  name  of  himself  and 
B.,  his  housekeeper,  the  sum  being  made 
repayable  to  them  or  the  survivor  of  them. 

B.  had  for  several  years  lived  with  A,  who 
was  her  cousin,  keeping  his  house  and  attend- 
ing him  through  serious  illness.  She  and  a 
brother  of  A.  both  deponed  that  he  had 
frequently  spoken  of  his  intention  of  pro- 
viding for  her,  and  shortly  before  his  death 
had  told  them  where  the  said  receipt  was  to 
be  found.    A.  died  without  making  any  other 


provision  for  B.  Held  that  the  drcumstancea 
were  sufficient  to  instruct  a  donation  mortis 
eauaa  and  to  dispense  with  the  necessity  of 
delivery.  Young  y,  Donald's  Trs.  1881  (0.  H), 
18  S.  L.  R.  372. 

21.  Mortis  causa— Deposit  Receipt— 
Deliveiy. — A  sum  of  money  was  deposited 
in  a  bank  by  the  owner  on  deposit  receipt 
in  the  joint  names  of  herself  and  another 
person,  "  payable  to  either  or  survivor,^'  and 
the  deposit  receipt  was  part  of  the  contents 
of  a  box  which  was  subsequently  delivered  by 
her  orders  when  on  her  deathbed  to  that 
other  person.  Held  that  though  a  donation 
of  the  money  could  not  be  effectually  con- 
stituted by  the  terms  of  the  receipt,  a  dona- 
tion mortis  causa  had  been  constituted  by  her 
directing  the  donee  to  take  possession  of  the 
box  containing  it.  M'Skimmitig  v.  Stenhouse 
1883  (O.  H.),  21  S.  L.  R.  3. 

22.  Mortis   causa  —  Deposit  Receipt — 

Donation  of  the  sum  vouched  by  a  deposit 
receipt  in  favour  of  a  deceased  lady  and  her 
surviving  nephew,  held  not  proved.  Morrison^ 
V.  Forbes,  1890,  17  R  958 ;  27  S.  L.  R.  775. 

23.  Mortis  causa  —  Deposit  Receipt  — 
Receipt  in  fiBkvour  of  Depositor  and  Sur- 
vivor.— A  man  deposited  money  with  a  bank 
and  took  a  receipt  in  favour  of  himself  and 
A.  B.,  or  the  survivor.  He  never  mentioned 
the*  fact  to  A.  B.,  and  died  with  the  receipt 
in  his  possession.  Held  that  A.  B.  had  no 
title  to  the  money.  Rose  v.  Cameron^s  Executor^ 
1901, 3  F.  337 ;  38  S.  L.  R  247 ;  8  S.  L.  T.  353. 

24.  Mortis  causa— Deposit  Receipt— In- 
dorsation.— There  is  a  presumption  against 
donation.  Held  that  the  indorsee  of  a  deposit 
receipt  in  favour  of  his  deceased  mother  had. 
failed  to  rebut  it.  Dawson  v.  M^Kenzie,  1891^ 
19  R.  261 ;  29  S.  L.  R.  226. 

25.  Mortis  causa— Deposit  Receipts — 
Indorsation  —  Delivery  —  Proof.  —  Shortly 
before  his  death,  a  depositor  indorsed  some 
deposit  receipts  and  handed  them  to  a  niece. 
A  proof  having  been  led  as  to  the  circum- 
stances, held  that  the  presumption  against 
donation  had  not  been  overcome.  Observed 
(per  Ld.  President  Inglis)  that  such  donation 
may  be  proved  by  parole  evidence,  but  that 
**  there  is  a  strong  presumption  against  dona- 
tion in  such  a  case,  and  it  requires  very  strong 
and  unimpeachable  evidence  to  overcome  it."* 
Sharp  V.  Paton,  dr.,  1883,  10  R.  1000;  2(> 
S.  L.  R.  685. 
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26.  Mortis  caiiBa— Joint  Deposit  Receipt 
—Joint  Names  —  Presumption  —  Proof.— 
Money  lay  in  bank  in  the  names  of  two  brothers 
on  deposit  receipts,  payable  to  either  of  them 
or  the  survivor.  On  the  death  of  one  the 
survivor  uplifted  the  money  in  the  receipts 
and  deposited  it  in  his  own  name.  In  a 
question  as  to  the  ownership  of  it  he  main- 
tained that  it  consisted  of  his  own  earnings 
in  business,  and  was  his  own  property.  Held 
that  the  presumption  from  the  receipts  was 
that  each  brother  was  owner  of  half  the  sum 
contained  in  them,  and  that  on  the  evidence 
this  presumption  had  not  been  redargued. 
TroUer  v.  Spence,  1885,  22  S.  L.  R.  353. 

27.  Mortis  cansa— DeUveiy  —  Entiy  of 
Name  of  Donee  in  Donor's  Bank  Pass- 
book.— Held  that  a  person  alleging  donation 
mortis  causa  of  a  sum  of  money  in  a  bank  had 
failed  to  prove  the  gift,  when  she  relied  on 
the  fact  that  the  donor  had  entered  her  (the 
claimant's)  name  along  with  her  own  in  her 
bank  pass-book,  and  had  told  certain  witnesses 
that  she  intended  the  claimant  to  have  the 
money  after  her  death;  but  had  told  other 
witnesses  that  she  was  only  to  have  a  share. 
TaggaH  v.  Htggins'  Exr.,  1900,  37  S.  L.  R. 
843 ;  8  S.  L.  T.  139. 

28.  Mortis  causa—  Delivery  —  Entry  in 
Bank  Pass-book  —  Donor's  Health.  —  A 
donation  mortis  causa  need  not  be  made  under 
an  immediate  apprehension  of  death,  and  the 
gift  need  not  be  actually  delivered  to  the  donee. 
Observations  (per  Ld.  President  Inglis)  as  to  the 
considerations  to  be  given  effect  to  in  deter- 
mining whether  there  has  been  a  donation 
Tiwrtis  causa.  Blyth,  dc.  v.  Curie,  1885,  12  R. 
674 ;  22  S.  L.  R  429. 

29.  Mortis  causa— Legacy— Bank  OhecLue. 
— A  person,  some  time  before  his  death,  handed 
to  his  housekeeper  a  cheque  in  the  following 
terms:— "£100  stg.  Elgin  188.  The 
North  of  Scotland  Banking  Company,  Elgin. 
Pay  to  me  or  bearer  one  hundred  pounds 
when  am  dead  sterling  on  account  of 

(Sgd)  John  Grant."  Held  that  it  did  not 
constitute  (a)  a  donation  inter  vivos,  or  (b)  a 
donation  mortis  causa,  or  (c)  a  legacy.  Milne 
V.  OranVs  Errs.,  1884,  11  R.  887;  21  S.  L.  R. 
611. 


DRAINS 

1.  Sewer— Power  to  lay  through  Lands 
—  Compensation  —  Acquiring  Land.  —  A 
local  authority  may  drive  its  sewer  through 
any  lands  on  condition  of  paying  compensa- 


tion for  damage  done.  It  is  not  necessary  to 
acquire  the  lands  through  which  the  sewer 
passes,  nor  a  servitude  right.  Caledonian 
Rly.  Coy.  v.  PeHh  D,  C,  1901,  3  F.  1029; 
38  S.  L.  R.  748 ;  9  S.  L.  T.  135. 

2.  Sewer— Drainage— Liability  of  adjoin- 
ing Proprietors  to  Contribute  —  Glasgow 
Police  Act»  1866,  sees,  i  328-330.— In  this 
case  it  was  hM^  on  a  construction  of  the 
above  sections,  that  the  proprietor  of  lands 
adjoining  a  public  road  was  bound  to  con- 
tribute in  proportion  to  his  whole  frontage 
to  the  cost  of  a  sewer  made  along  the  road 
by  the  burgh  authorities;  although  the 
sewer  was  laid  not  merely  for  purposes  of 
draining  the  road,  but  with  an  eye  to  future 
feuing ;  and  although  the  only  building  on 
the  proprietor's  lands  was  a  farm-house  with 
a  small  frontage  to  the  road.  Olasgouj  Cor-- 
poration  v.  Carter-Campbell,  1901,  3  F.  598; 
38  S.  L.  R.  422 ;  8  S.  L.  T.  36.  Of.  lb.  v. 
Morton,  1899,  37  S.  L.  R.  177. 

3.  Sewer  —  Discharges  from  Works  — 
Public  Health  Act,  1867,  sees.  77,  108— 
Rivers  Pollution  Prevention  Act,  1876, 
sec.  7. — Held  that  burgh  authorities  were 
bound  to  receive  into  their  sewers  the  dis- 
charges from  a  paper  work.  OuJthrie,  Craig, 
Peter  <£?  Coy.  v.  Brechin  Magis.,  1888, 15  R.  385  ; 
25  S.  L.  R.  288. 

4.  Sewer— Distillery  ReAise.  —  If  it  be 

the  fact  that  liquids  proceeding  from  factories 
are  of  such  a  nature  that  their  admixture 
with  the  ordinary  sewerage  of  a  burgh  would 
render  the  resulting  product  unfit  for  disposal 
in  the  manner  adopted  by  the  local  authority, 
then  the  local  authority  may  refuse  to  receive 
the  discharge  into  their  sewers.  There  is  no 
obligation  on  the  latter  to  take  steps  to 
make  the  refuse  innocuous.  Cowie  dj  Sons  v. 
Dufioum  Commrs.,  1900,  3  F.  257 ;  38  S.  L.  R 
191 ;  8  S.  L.  T.  304. 

6.  "  Sewer "— Burgh  PoUce  Act,  1892, 
sec.  215. — Held  that  an  open  stream  running 
through  a  burgh  is  not  a  "sewer"  in  the 
sense  of  the  Burgh  Police  Act,  1892,  sec. 
215,  although  polluted  by  sewage.  Glasgow, 
Yoker,  d'  Clydebarik  Rly.  Coy.  v.  Madndoe,  1896, 
24  R.  160  ;  34  S.  L.  R.  127  ;  4  S.  L.  T.  164. 

6.  Sewer— Burgh  Police  Act,  1862,  sec. 
100.— Sec.  100  of  the  Burgh  Police  Act,  1862, 
declares  that  owners  of  premises  sufficiently 
drained  shall  be  entitled  to  a  deduction  from 
the  assessment.  The  question  of  whether 
the  premises  are  sufficiently  drained  and  the 
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amount  of  the  deduction  is  left  to  the  com- 
missioners. So  long  as  the  commissioners 
exercise  their  statutory  powers  and  apply 
their  minds  to  the  question,  the  Court  cannot 
interfere,  however  erroneous  their  decision 
may  he  on  the  merits.  If  the  commissioners 
refuse  to  consider  an  application  for  deduc- 
tion, or  refuse  it  without  inquiry,  the  Court 
may  interfere  and  compel  them  to  consider 
the  matter.  Ldth  Police  Commrs,  v.  Spink, 
1893  (0.  H.),  1  S.  L.  T.  142. 


7.  Scottisli  Drainage  and  Improyement 
Company  Act,  1856. — See  Scottish  Drainage, 
d-c.  Coy.  V.  Campbdly  1889  (H.  L.),  16  R.  16 ;  26 
S.  L.  R.  790. 


EDUOATION 

See  Charitable  Beqiugts, 

Accommodation,  27, 28. 

Abe  A  OF  Pabibh,  9. 

Attendance  Obder,  2-6. 

BoABD  OF  Education,  9,  29. 

Books,  30,  31. 

BuBOH  School,  10-15. 

Duty  to  Pbovide,  1-6. 

Blementaby,  1-6,  30,  31. 

Expulsion,  33. 

Failube  to  Pbovide,  1-6. 

Fees,  7,  49-52. 

Fbee  Education,  30,  31. 

GOVEBNMENT  Gbant,  23,  51,  53. 

Half-Timebs,  31. 

PooB  Child,  8. 

PooB  Rates,  32. 

Pbopbbty,  14, 16, 17. 

"  Resident  in  Pabish,"  27. 

School,  9-17. 

School  Boabd,  18-31. 

Duty  to  Pbovide  Accommodation, 
27-31. 

Election,  18-22. 

PowEBS,  23,  26. 
Teacher,  34-55. 

Dismissal,  34-46. 

"  Old,"  40,  52. 

•»  Pabochial,"  42. 

Retibing  Allowance,  40-48. 

Salaby,  48-54. 

Ten  UBS  of  Office,  55. 
University,  56-60. 
Visitation,  26. 

1.  Elementary  Education— Duty  to  Pio- 
Tide — Mother. — A  mother  living  in  family 


with  her  husband  is  not  liable  to  prosecution 
by  a  School  Board  for  failure  to  provide  edu- 
cation for  their  children,  even  although  the 
husband  may  have  been  temporarily  (here  six 
months)  absent  from  home  working  elsewhere, 
at  a  known  address.  MacdonaM  v.  Lament, 
1892  (J.),  19  R.  41 ;  29  S.  L.  R.  478. 

2.  Elementary  Edncation— Duty  to  Pro- 
vide —  Attendance  Order  —  Reasonable 
Excuse  —  Education  Act,  1883,  sec.  9.— 
In  a  certain  district  a  School  Board  ad- 
ministered two  schools— one  for  ordinary 
scholars,  the  other  for  half-timers.  The 
father  of  a  lad  employed  on  half-time  desired 
his  son  to  attend  the  ordinary  school  The 
School  Board  declined  to  receive  him  there ; 
and,  on  his  abstention  from  school  attend- 
ance, applied  for  an  attendance  order  under 
sec  9.  Held  that  the  father's  preference  for 
the  ordinary  school  did  not  amount  to  a 
reasonable  excuse  for  his  failure  to  send  the 
boy  to  school.  Smith  v.  Craig,  1895  (J.),  22 
R.  27  ;  32  S.  L.  R.  530  ;  3  S.  L.  T.  48. 

3.  Elementary  Education— Duty  to  Pro- 
vide— Excuse— Expulsion  of  Child  from 
School— Fhysical  Drill— Reftiaal  to  take 
Part  in. — A  parent  declined  to  permit  his 
child  to  take  part  in  the  physical  culture  of 
the  neighbouring  board  school,  being  advised 
by  a  medical  man  that  such  training  would 
not  be  for  her  benefit.  The  School  Board 
expelled  the  child.  There  was  nowhere  else 
convenient  for  her  education,  which  was 
accordingly  neglected.  Held  that  the  conduct 
of  the  School  Board  did  not  exempt  the 
parent  from  the  duty  of  providing  efficient 
elementary  education.  Barr  v.  SnMi,  1903 
(J.),  6  F.  24;  40  S.  L.  R.  547;  10  S.  L.  T. 
604. 

4.  Elementary— Failure  to  Provide  — 
Conviction — Suspension. — It  is  a  question 
of  fact  for  the  Sheriff,  and  not  for  inquiry  by 
the  High  Court,  whether  a  father  has  failed 
to  provide  elementary  education  for  his  child. 
The  Court  accordingly  refused  an  appeal  taken 
by  a  prosecutor  against  the  judgment  of  the 
Sheriff  acquitting  the  parent.  Brown  v.  Frame, 
1880,  4  Coup.  361. 

5.  Elementary  Education  —  Failure  to 
Provide  — Improper  Prosecution — Failure 
to  Inquire  into  Qrounds  of  Excuse— Edu- 
cation Act,  1872,  sec.  70. — Conviction  of  a 
parent  for  failure  to  provide  his  child  with 
elementary  education  set  aMe  on  the  ground 
that  no  inquiry  had  been  made    into   the 
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grounds  of  excuse  stated,  and  no  certificate 
granted  in  terms  of  sec.  70.  France  v. 
Anderson,  1877  (J.),  4  R.  42 ;  14  S.  L.  R.  639. 

6.  Elementary  Education  —  Failure  to 
Provide  —  Reasonable  Excuse  —  Education 
Act,  1872,  sees.  69,  70.— A  parent  in  a  High- 
land parish,  living  three  and  a  half  miles 
from  the  nearest  school,  refused  to  send  his 
daughter  of  five  so  far,  and  could  not  himself 
provide  means  of  education.  Held  that  the 
parent  had  not  failed  '*  grossly  and  without 
reasonable  excuse  "  to  discharge  the  duty  of 
providing  elementary  education  for  his  child. 
Campbell  v.  Jameson,  1877  (J.),  4  R.  17 ;  14 
•S.  xj.  R,  376. 

7.  Fees  —  Duty  of  Collectinir  Fees  — 
Education  (Scotland)  Act,  1872,  sees.  48, 
53,  55. — Held  that  the  duty  of  collecting  the 
school  fees  remained  with  the  schoolmaster 
lifter  1872,  and  was  not  by  the  Act  made  the 
duty  of  the  School  Board.  Buchanan  v. 
TuUiallan  School  Board,  1875,  2  K  793 ;  12 
S.  L.  R  540. 

8.  Poor  Child  —  Beftisal  of  Parochial 
Soard  to  Pay— Education  (Scotland)  Act, 
1872,  sec.  69. — A  parochial  board  refused  to 
pay  a  child's  school  fees  in  terms  of  sec  69  of 
the  Act  on  the  ground  that  they  were  not 
'''  satisfied  of  the  inability  of  the  parent  to 
pay  such  fees."  Action  against  the  board 
lor  recovery  of  the  fees  held  incompetent. 
€allachan  v.  Paterson,  1876  (J.),  4  R.  1. 

9.  School— Area  of  Parish— Deliyerance 
of  Soard  of  Education— All  Parties  not 
Heard— Jurisdiction— Education  Act,  1872, 
flee.  9. — Held  that  under  sec.  9  of  the  Educa- 
tion Act  the  decision  of  questions  relating  to 
the  area  of  any  parish  or  burgh  is  confined  to 
the  Board  of  Education  or  the  Sheriff,  but 
that  a  deliverance  of  the  Board  of  Education 
on  such  a  question  was  not  final,  as  all  the 
parties  had  not  been  heard.  Lochgilphead 
.School  Board  v.  South  Knapdale  School  Board, 
1877,  4  R.  389;  14  S.  L.  R.  279. 

10.  School  — Burgh  School  —  (Greenock 
Academy  —  Education  Act,  1872  —  Pay- 
ments out  of  Burgh  Common  Good.— Fe/^ 

that  the  Greenock  Academy,  which  incorporated 
two  earlier  burgh  schools,  which  was  managed 
l)y  directors  including  two  councillors  ex 
officio,  and  which  from  1851  had  received  con- 
tributions from  the  Common  Good,  was  a 
burgh  school  in  the  sense  of  sec.  46  of  the 
JBducation  Act,  1872 ;  and  that,  on  the  School 


Board  taking  over  the  academy,  they  were 
entitled  to  receive  the  contributions  from 
the  Common  Good  previously  made  to  the 
academy.  Greenock  School  Board  v.  Greenock 
Magis,,  1890,  17  R.  969;  27  S.  L.  R.  778. 

11.  School  — Burgh  School— Transfer — 
AthiiiaI  Payment  by  Town  Council  out  of 
Common  Good— Ayerage  cost  before  Act — 
Education  (Scotland)  Act,  1872,  sec.  46.— 
Held  that  under  sec.  46  the  Town  Council 
of  a  burgh  were  bound  to  pay  out  of  the  Com* 
mon  Good  a  sum  as  nearly  as  possible  equal  to 
what  the  school  had  actually  cost  the  town 
before  the  Act.  School  Board  of  Dunbar  v. 
Magistrates  and  Town  Council  of  Dunbar,  1876, 
3  R.  631 ;  13  S.  L.  R.  391. 

12.  School— Burgh  School  —  Customary 
Payment  by  Burgh— Chnat  — Education 
Act,  1872,  sec.  46. — After  partially  suspend- 
ing certain  customary  payments  to  the  burgh 
school,  prior  to  1872,  a  burgh  resolved  in  1869 
to  give  an  annual  grant,  rather  larger  than 
its  former  contributions,  in  lieu  thereof.  Held 
that  the  resolutions  were  a  fair  measure  of 
the  customary  obligation  of  the  Town  Council. 
iJunfermline  Scfiool  Board  v.  Magistrates  of  Dun- 
fermline, 1878,  6  R.  51 ;  16  S.  L.  R.  26. 

13.  School— Burgh  School  — Customary 
Payment  Prior  to  Act— Education  Act, 
1872,  sec.  46. — Held  that  wherever  before  the 
Act  of  1872  it  had  been  customary — even  for  a 
period  of  less  than  forty  years — for  the  burgh 
to  make  a  payment  to  the  burgh  school,  sec. 
46  of  the  Act  of  1872  applied,  whether  the 
payment  by  the  burgh  had  been  obligatory  or 
voluntary.  Perth  School  Board  v.  Magistrates 
of  Perth,  1878,  6  R.  45 ;  16  S.  L.  R.  22. 

14.  School— "Burgh  Schools  "—Property 
in  the  Schools — AthiiiaI  Contribution  — 
Education  (Scotland)  Act,  1872,  sees.  11, 
24,  46. — Hdd  that  in  virtue  of  the  provisions 
of  the  Act  of  1872,  two  burgh  schools  which 
existed  in  a  parish  partly  burghal  and  partly 
landward  prior  to  1872,  vested  in  the  School 
Board  elected  for  the  parish  including  the 
burgh,  and  that  the  magistrates  were  bound 
to  pay  to  the  School  Board  the  customary 
annual  contribution  of  ;£100.  School  Board  of 
Peebles  v.  Magistrates,  <Lx,  of  Peebles,  1874,  1  R. 
686;  11  S.  L.  R.  305. 

15.  School— ''Burgh  School"— Inclusion 
of  Schoolmaster's  House— Education  (Scot- 
land) Act,  1872,  sees.  23,  24.— Where  the 
schoolmaster's  house  and  the  school  formed 
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parts  of  the  same  building,  held  that  "  burgh 
school "  in  sec.  24  included  the  schoolmaster's 
house.  WhyU  v.  School  Board  of  Haddington^ 
1874, 1  R.  1124;  11  S.  L.  R.  662. 

16.  School— Property— Education  (Scot- 
land) Act,  1872,  sec.  38.— A.  held  the  estate 
of  Craigrothie  on  a  personal  title,  including  a 
schoolhouse  and  grounds.  In  1873  he  trans- 
ferred the  school  to  a  School  Board,  but  no 
formal  conveyance  was  executed.  B.  acquired 
Craigrothie  in  1883,  and  completed  his  title. 
The  School  Board  contended  that,  by  sec.  38 
of  the  Education  (Scotland)  Act,  1872,  the 
school  and  site  vested  in  them.  Held  (1)  that 
B.'s  right  was  not  affected  by  the  un feudalised 
feu-disposition  in  A.'s  favour;  (2)  that  the 
School  Board  could  have  no  better  title  than 
their  author.  Ceres  School  Board  v.  M'Farlane, 
1895,  23  R.  279 ;  33  S.  L.  R.  158 ;  3  S.  L.  T. 
198. 

17.  School— Property  in  School  Honae— 
Parish  partly  Landward  and  partly  Burghal 
before  1872  —  Education  (Scotland)  Act, 
1872,  sec.  23. — Held  that,  on  separate  School 
Boards  being  erected  for  the  landward  and 
partly  burghal  districts  of  a  parish  which  was 
partly  landward  and  partly  burghal  before 
1872,  the  school — which  was  formerly  the  sole 
parish  school — was  vested  in  the  School  Board 
of  the  landward  district  by  sec.  23  of  the  Act. 
Selkirk  Parish  School  Board  v.  Selkirk  Burgh 
School  Board,  1875,  2  R.  761 ;  12  S.  L.  R.  479. 

18.  School  Board— Election— Education 
Department— Qenend  Order— Ultra  vires 
—  Education  Acts,  1872,  1878.  —  General 
order  of  Scottish  Education  Department,  re 
election  of  School  Boards  held  ultra  vires. 
Du7ican  v.  Crighton,  1892,  19  R.  594;  29 
S.  L.  R.  448. 

19.  School  Board— Election— Dispute — 
Procedure  to  Settle— Education  Act,  1872, 
sec.  14. — ^A  disputed  election  of  a  member  of 
a  School  Board  should  be  settled  by  the 
Sheriff  summarily.  Bone  v.  Som  School  Boards 
1886, 13  R.  768  ;  23  S.  L.  R.  537. 

20.  School  Board— Election— Nomination 
— Returning  Officer. — A  School  Board  return- 
ing officer  received  a  nomination  paper  bear- 
ing to  be  signed  by  five  electors.  "He 
examined  it,  and  compared  it  with  the  valua- 
tion roll,  and  then  intimated  to  the  pursuer 
and  the  other  electors  that  the  said  nomina- 
tion paper  was  all  in  order,  and  accepted  the 
same  as  valid.''    Two  days  after,  he  rejected 


the  paper,  on  the  ground  that  one  of  the* 
signatories  was  disqualified,  and  proceeded  to 
carry  out  the  election.  Such  were  the  aver- 
ments  of  the  pursuer  who  sought  to  reduce 
the  election  on  the  ground  that  the  rejection 
was  invalid,  because  rule  9  of  the  (General 
Order  issued  by  the  Education  Department 
provides  that  returning  officers  shall  decide 
whether  any  nomination  is  valid,  and  their 
decisions  shall  be  final.  Held  that  acceptance 
of  a  nomination  paper  did  not  oonstitute  a. 
decision  as  to  its  validity.  Hodge  v.  Ballingry 
School  Board,  1897  (O.  H.),  35  S.  L.  R  634  ^ 
6  S.  L.  T.  153. 

21.  School  Board  — Election— Reduction. 
—Title  of  Ratepayer  to  Sue.— A  ratepayer 
held  in  titulo  to  reduce  a  bad  return  of  a^ 
member  of  a  School  Board.  Duncan  v.  CrighUmy 
1892,  19  R.  594;  29  S.  L.  R.  448. 

22.  School  Board— Election— Vacancy — 
Declinature  of  Nominee — Education  (Scot- 
land) Act,  1878  (41  A;  42  Vict.  c.  78),  sec.  15. 
— A  person  who  has  been  nominated  a  mem- 
ber of  a  School  Board,  in  terms  of  sec  15  of 
the  Education  Act,  may  decline,  and  so  never 
become  a  member  of  the  board.  The  right  of 
School  Boards  to  fill  a  vacancy  does  not  neoes-^ 
sarily  lapse  on  the  passing  of  eight  weeka 
from  the  date  of  the  vacancy.  School  Board 
of  Cabrach  v.  Macdonald,  1896,  23  R.  541  ;  33- 
S.  L.  R  394 ;  3  S.  L.  T.  291. 

23.  School  Board  —  Powers  —  Interven- 
tion in  Petitions  to  Court  as  to  Educa- 
tional Schemes— Intra  and  Ultra  vires. — 
Where  a  School  Board  lodged  answers  to  a. 
petition  for  the  approval  of  a  scheme  to  ad- 
minister funds  in  which  they  claimed  an  in- 
terest,— held  that  they  were  acting  intra  vires^ 
and  were  therefore  liable  to  pay  their  lawyer's 
bill;  but  where  they  had  in  similar  circum- 
stances endeavoured  to  extend  their  duties, 
in  relation  to  another  fund,  so  acting  ultror 
vires,  held  that  their  lawyer  had  no  daim 
against  them.  Fraser  v.  Largs  School  Boards 
1901  (O.  H.),  9  S.  L.  T.  272. 

24.  School  Board  — Powers— Agr6emeiit> 
with  Teacher— Government  Qiants.— i/«U 
that  it  was  within  the  powers  of  a  School 
Board  to  contract  with  a  schoolmaster  to- 
hand  over  to  him  all  Government  grants^ 
Smith  V.  Inveraray  School  Board,  1891,  19  R. 
247  ;  29  S.  L.  R.  204. 

25.  School    Board— Powers  — Use    or 
Buildings. — Held  that  a  School  Board  was. 
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entitled  to  allow  a  school  to  be  used  during 
vacation  as  a  sleeping  and  cooking  place. 
-Hunter  v.  School  Board  of  LoekgUphead,  1886, 
14  R  136  ;  24  S.  L.  R  140. 

26.  School  Boaxd — Powers  >- Bight  of 
Visitation— Interdict  to  Enforce— Educa- 
tion (Scotland)  Act,  1872,  sec.  23.— Held  that 
the  right  of  visitation  by  the  members  of  a 
^hool  Board  was  not  so  plainly  conferred  by 
the  Act  as  to  justify  the  granting  of  inter- 
dict to  enforce  it.  Kelso  School  Board  v. 
Hunter,  1874,  2  R  228;  12  S.  L.  R  163. 

27.  School  Board  —  Duties  —  Accommo- 
dation for  Children  "resident  in  Parish" 
— Orphan  Homes. — Persons  describing  them- 
selves as  "parents"  of  hundreds  of  children 
whom  they  cared  for  in  connection  with  or- 
phan homes,  brought  an  action  against  the 
School  Board  of  Kilmalcolm,  where  the  or- 
phanage was,  to  have  them  ordered  to  provide 
sufficient  accommodation  for  the  education  of 
the  children.  Action  dismissed  as  irrelevant. 
MacFadzean  and  Others  v.  Kilmalcolm  School 
Board,  1903,  6  F.  600;  40  S.  L.  R  440;  10 
S.  L.  T.  708. 

28.  School  Board— Duty  to  Provide  Edu- 
cation—Sufficient Accommodation — Edu- 
cation (Scotland)  Act,  1872  (35  A;  36  Vict, 
c.  62),  sees.  27  and  28— Powers  of  Educa- 
tion Board— Beview.— The  decision  of  a 
School  Board  as  to  the  amount  of  school 
4u;commodation  in  a  parish  having  caused  dis- 
satisfaction, the  Education  Department,  on 
4bpplication  by  the  Board,  sent  one  of  their 
members  to  inspect  the  locality  and  inquire. 
The  result  was  that  the  Education  Board 
4bpproved  the  decision  of  the  School  Board, 
And  subsequently  refused  to  alter  it  or  recall 
their  sanction  when  petitioned  to  do  so  by 
fiome  of  the  ratepayers.  Held  that  the  Board 
of  Education  having  complied  with  the  statu- 
tory regulations,  and  applied  their  minds  to 
the  question,  were  the  sole  and  exclusive 
judges,  and  that  their  resolution  could  not 
<!ompetently  be  reviewed.  McLean  v.  School 
Board  of  KUbrandoti  and  Kilchaitan,  1878,  15 
S.  L.  R  437. 

29.  School  Board— Duty  to  Provide  Edu- 
cation—Petition and  Complaint— Educa- 
tion (Scotland)  Act,  1872  (35  A;  36  Vict.  c.  62), 
sec.  36— Board  of  Education. — In  a  petition 
and  complaint  presented  by  the  Lord  Advocate 
4^^nst  a  School  Board  under  the  36th  section 
of  the  Education  Act,  1872,  the  duty  of  the 
Court  is  simply  ministerial,  and  they  will 


only  have  regard  to  the  question  of  the  regu- 
larity of  the  proceedings  under  the  statute. 
Observed  that  the  Board  of  Education  are 
quite  entitled,  after  refusing  sanction  to  ^^  an 
opinion  and  determination  "  of  a  School  Board, 
to  change  their  views  and  give  their  approval 
to  the  same.  The  Lord  Advocate  v.  School 
Board  of  Strathmiglo,  1876,  14  S.  L.  R  108.  ' 

30.  School  Board— Duties— Free  Educa- 
tion—Books—Education Acts,  1882,  1883 
—Scottish  Education  Code,  1897,  Titles  6 
and  (32)  J. — A  School  Board  is  not  bound  to 
supply  books  for  the  use  of  children  attend- 
ing the  school,  nor  is  it  bound  to  admit  to 
the  school  a  scholar  presenting  himself  unpro- 
vided with  such  books  as  are  necessary  for  his 
efficient  education.  Haddow  v.  Glasgow  School 
Board,  1898,  25  R.  988 ;  35  S.  L.  R  736 ;  6 
S.  L.  T.  52. 

31.  School  Board— Duties— Free  Educa- 
tion—Half-Timers—Charges for  School 
Books— Factory  and  Workshops  Act,  1878, 
sees.  23  and  25. — School  Boards  which  accept 
the  Government  grant,  which  precludes  them 
from  charging  their  scholars  ''  fees,''  can  make 
no  claim  against  them  for  the  cost  of  books, 
&c.  It  follows  that  they  can  make  no  such 
claim  under  the  Factory  and  Workshops  Act, 
1878,  against  employers  of  scholars  as  "  half- 
timers."  Dundee  School  Board  v.  Oilroy,  Sons 
<fc  Coy,  Ltd.,  1899,  1  F.  909 ;  36  S.  L.  R.  718 ; 
7  S.  ii.  T.  38. 

32.  School  Board— Foor  Bates— Lands 
Clauses  Act,  1845  (8  A;  9  Vict.  c.  19),  sec.  127 
—Education  (Scotland)  Act^  1872,  sec.  37— 
Education  (Scotland)  Act,  1878,  sec.  31.— 
A  School  Board  is  not  liable  to  make  good 
a  deficiency  in  poor  rates  in  terms  of  sec.  127 
of  Lands  Clauses  Act,  1845,  when  it  has 
acquired  the  land  by  voluntary  purchase  and 
without  recourse  to  the  procedure  of  the 
Education  Act,  1878.  Barony  Parish  Council 
of  Glasgow  v.  Glasgow  School  Board,  1895,  23 
R  221 ;  33  S.  L.  R  170;  3  S.  L.  T.  178. 

33.  School  —  Scholar— Expulsion. — Held 
that  a  teacher  who  had  contracted  to  give  to 
a  pupil  a  full  course  of  instruction  had  failed 
to  show  grounds  for  the  pupil's  dismissal 
before  the  course  was  complete.  Cadells  v. 
Balfour,  1890,  17  R  1138;  27  S.  L.  B.  942. 

34.  Teacher  —  Dismissal  —  Unfitness  — 
Summary  Warrant  to  Remoye  fh>m  School- 
master's House  —  Education  (Scotland) 
Act,  1872,  sec.  60.— Where  the  burgh  school- 
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master's  house  formed  part  of  the  school 
premises,  and  the  master  had  heen  deposed 
from  his  office  under  sec.  60,  held  that  the 
Board  were  entitled  to  a  summary  warrant 
to  remove  him  from  the  house,  h  hyte  v. 
School  Board  of  Haddington,  1874,  1  R  1124; 
11  S.  L.  R  662. 


35.  Teacher—School  Board- 
Committee  of  Council  on  Education  — 
Pablic  Teachers  Act,  1882,  sec.  3  (2).— 
The  Committee  of  Council  on  Education  in 
Scotland  made  a  grant  to  a  public  school  on 
condition  that  its  management  be  placed  in 
the  hands  of  a  committee  of  three,  to  include 
a  school  inspector.  Held  that  a  dismissal  of 
the  teacher  of  that  school  made  by  a  majority 
of  the  School  Board  and  concurred  in  by  two 
out  of  the  three  managers  was  valid.  Barvas 
School  Board  v.  Macgreijor^  1891,  18  R.  647; 
28  S.  L.  R.  543. 

36.  Teacher— School  Board  — Dismissal 
—  Suspension  —  Interim  Appointment  — 
Education  Acts,  1872  (sec.  55)  and  1882 
(sec.  3). — A  School  Board  engaged  a  teacher 
to  act  as  interim  for  three  months.  During 
the  currency  of  the  term  they  suspended  her 
and  paid  her  three  months*  salary.  In  an 
action  at  her  instance  for  arrears  of  salary, 
on  the  ground  that  she  had  not  been  legally 
dismissed  in  terms  of  the  Education  Acts  of 
1872  (sec.  55)  and  1882  (sec.  Z)—1ield  that 
the  Acts  had  no  application  to  the  circum- 
stances of  the  case.  Rohson  v.  Hawick  School 
Board,  1900,  2  F.  411 ;  37  S.  L.  R.  306. 

37.  Teacher— School  Board— Dismissal- 
Notice— Payment  in  Lieu  of— Education 
(Scotland)  Act,  1872,  sec.  55.— Held  that 
a  schoolmaster,  although  he  can  be  dismissed 
by  the  board  at  pleasure  in  terms  of  the 
Education  Act,  is  entitled  to  reasonable 
notice  or  payment  in  lieu  thereof.  Morrison 
v.  Aberuethy  School  Board,  1876,  3  R.  945;  13 
S.  L.  R.611. 

38.  Teacher— School  Board— Dismissal- 
Notice— Public  Schoohi  Teachers  Act,  1882, 
sec.  3. — A  certificated  teacher  was  engaged 
by  a  School  Board  on  the  condition  that  either 
party  might  terminate  the  engagement  by 
giving  three  months'  notice  to  the  other. 
The  School  Boards  without  complying  with  the 
provisions  of  sec.  3  of  the  above  Act,  passed 
a  resolution,  which  was  communicated  to  the 
schoolmaster  on  4th  July  1882,  to  dispense 
with  his  services  from  5th  October.  A  second 
resolution  to  the  same  effect,  but  which  com- 
plied with  the  provisions  of  the  Act,  was 


passed  on  12th  September.  Held  that  the 
dismissal  did  not  take  effect  till  three  months 
from  12th  September.  Hinds  v.  Dunbar  School 
Board,  1883,  10  R.  930  ;  20  S.  L.  R  632.  And 
see  Tarbert  School  Board  v.  Aird,  42  S.  L.  R. 
373 ;  12  S.  L.  T.  748. 

39.  Teacher— Dismissal— Private  School 
—Tenure  of  Office. — The  managers  of  a 
private  school  were  empowered  by  the  deed 
of  constitution  to  dismiss  the  teacher  for 
certain  specified  faults.  In  engaging  a  school* 
mistress  they  entered  into  a  contract  under 
which  either  party  might  terminate  the  en* 
gagement  on  three  months'  notice.  Held 
that  the  contract  was  not  ultra  vires  of  the 
managers,  and  that  the  schoolmistress  was 
bound  to  leave  on  receiving  three  months' 
notice.  Douglas  Cottage  School  Trs,  v.  Milne^ 
1884,  12  R.  141 ;  22  S.  L.  R  98. 

40.  Teacher  — ''  Old  Burgh "  —  DLEonissal 
—  Retiring  Allowance  —  Oppression  — 
Education  Act,  1872— Parochial  and  Buxsh 
Schoolmasters  Act,  1861.  —An  old  burgh 
schoolmaster  (entitled  ordinarily  to  a  retiring 
allowance)  was  dismissed  without  pension  for 
alleged  fault.  In  an  action  for  declarator 
that  he  was  entitled  to  a  retiring  allowance, 
he  averred  that  the  School  Board  had  pur- 
posely thwarted  his  efforts,  infiaenced  his. 
scholars  and  their  parents  against  him,  and 
thereby  brought  it  to  pass  that  the  Govern- 
ment inspector  reported  him  incompetent. 
The  Court  allowed  a  proof.  Marshall  v. 
Ardrossan  School  Board,  1879,  7  R.  359;  17 
S.  L.  R  242. 

41.  Teacher— "Parochial  Side  School" — 
Dismissal  —  Compensation  —  Damages.  — 

In  1862  the  heritors  of  a  parish  appointed 
the  pursuer  the  teacher  of  a  "  parochial  side 
school.''  In  1875  he  was  dismissed  by  the 
School  Board.  In  an  action  at  his  instance 
against  the  School  Board,  raised  in  1886,  held 
(1)  that  the  pursuer  was  a  parochial  school- 
master entitled  to  the  privileges,  as  regarded 
tenure  and  emoluments,  of  a  principal  parish 
schoolmaster ;  (2)  that  he  had  been  wrongously 
dismissed ;  and  (3)  that  in  the  circumstances 
of  the  case,  and  in  view  of  the  provisions  oi 
the  Acts  of  1861  and  1872,  compensation 
must  take  the  form  of  damages.  If^atson  t. 
The  School  Board  of  the  Parish  of  AvondaZe^ 
1886  (0.  H.),  24  S.  L.  R  480. 

42.  Teacher— Dismissal— Retiring  Allow* 
ance  —  Oppression  —  Education  (8cotlaiid> 
Act,  1872,  sec.  80.— Where  a  School  Board 
had  removed  a  schoolmaster  and  refused  him 
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a  retiring  allowance  on  the  ground  of  in- 
dolence, neglect  of  duty,  and  misconduct,  as 
evidenced  by  complete  absence  of  scholars, 
he  averred  in  an  action  for  a  retiring  allow- 
ance that  decrease  of  population,  political 
feeling  and  sectarian  rivalry  were  the  causes 
of  the  scarcity  of  scholars.  His  averment 
held  irrelevant,  and  School  Board  assoilzied. 
Bobb  v.  Logtealmond  School  Board,  1875,  2  R. 
698;  12  S.  L.  R.  469. 

43.  Teacher  — School  Board  — DismiBsal 
for  Fault— Retiring  Allowance— Education 
(Scotland)  Act,  1872,  sees.  55,  60— Parochial 
and  Burgh  Schoolmasters  (Scotland)  Act, 
1861,sec.  19. — Where  a  schoolmaster  appointed 
prior  to  1872  brought  an  action  for  a  retiring 
allowance  against  the  School  Board  who  had 
dismissed  him,  the  School  Board  produced  a 
resolution  showing  he  had  been  dismissed  for 
fault.  Held  that  the  resolution  excluded  his 
action  and  was  not  open  to  review.  Morison 
V.  Glenshiel  School  Board,  1875,  2  R.  715 ;  12 
S.  L.  R  473. 

44.  Teacher  —  Dismissal  for  Fault  — 
Retiring  Allowance.  —  If  a  School  Board 
dismiss  a  schoolmaster  for  fault,  they  may, 
notwithstanding,  make  him  a  retiring  allow- 
ance. On  the  question  of  fault,  as  dis- 
tinguished from  inefficiency,  the  Board  is  the 
sole  judge  ;  and  the  Court  will  not  review 
the  grounds  of  their  opinion  unless  a  strong 
case  of  oppression  be  stated.  May  v.  Fintry 
Farish  School  Board,  1901  (O.  H.),  9  S.  L.  T.  302. 

45.  Teacher— Dismissal  — Inefficiency— 
Power  of  School  Board  to  Dismiss.— ^e^cf 
that  a  School  Board  was  entitled  to  remove 
a  burgh  schoolmaster  upon  any  reasonable 
ground  without  resorting  to  the  statutory 
powers  conferred  by  section  60  of  the  Educa- 
tion Act,  1872.  Does  the  above  section 
apply  to  higher  class  public  schools  P  Mitchell 
V.  Elffin  School  Board,  1883,  10  R.  982;  20 
S.  L.  R.  608. 

46.  Teacher— School  Board  —  Dismissal 
—  Retiring  Allowance  —  Education  (Scot- 
land) Act,  1872,  sec.  eO.—Held  that  under 
the  Act  of  1872  a  schoolmaster  removed 
for  causes  other  than  old  age  or  infirmity 
might  be  entitled  to  a  retiring  allowance, 
if  he  were  not  removed  for  fault.  Robb  v. 
Logiealmond  School  Board,  1875,  2  R.  417 ; 
12  S.  L.  R  286. 

47.  Teacher  —  School  Board  —  Retiring 
Allowance— Parochial  Teacher^s  House.— 


A  School  Board  has  a  discretionary  power 
in  fixing  the  retiring  allowance  to  a  school- 
master ;  and  held  entitled  to  permit  him  to 
use  the  parochial  teacher's  house.  Eckford 
School  Board  v.  Rutherford,  1889,  16  R.  377 ; 
26  S.  L.  R.  298. 

48.  Teacher  —  School  Board  —  Retiring 
Allowance  —  "Salary"  —  Education  Act, 
1872,  sees.  55,  60  — Parochial  and  Burgh 
Schoolmasters  (Scotland)  Act,  1861,  sec. 
19. — In  reckoning  the  retiring  allowance  of 
a  schoolmaster,  under  the  Parochial  and 
Burgh  Schoolmasters  Act,  1861,  the  word 
**  salary,''  as  used  in  sec.  19,  does  not  include 
school  fees  or  interest  on  mortified  money 
received  by  the  schoolmaster.  Goldie  v. 
School  Board  of  ToH/i<moald,  1895,  23  R.  261 ; 
33  S.  L.  R.  197 ;  3  S.  L.  T.  186. 

49.  Teacher— School  Board— Salary  and 
Pees— Education  Act,  1872,  sec.  55.— A 
schoolmaster,  who  had  before  the  Act  of 
1872  voluntarily  employed  and  paid  an  as- 
sistant, had  up  to  the  passing  of  the  Act 
received  a  salary  and  school  fees.  Held  that 
after  the  Act  he  was  entitled  to  (1)  his  full 
salary,  although  his  voluntary  assistant  was 
now  replaced  by  an  assistant  paid  by  the 
School  Board ;  and  (2)  the  actual  school  fees 
paid,  so  long  as  the  school  remained  on  its 
old  footing.  Fraser  v.  School  Board  of  Carluke, 
1877,  4  R.  892. 

50.  Teacher  —  School  Board  —  Salary- 
Emoluments— Reduction  of  Pees  by  School 
Board  —  Compensation  —  Education  Act, 
1872,  sec.  55.  —  A  schoolmaster  appointed 
before  the  passing  of  the  Education  Act, 
1872,  raised  an  action  for  compensation  for 
loss  of  emoluments  against  the  School  Board 
of  the  parish,  who  after  the  passing  of  the 
Act  had  reduced  the  fees.  He  contended 
that  he  was  entitled  to  remuneration  on  the 
old  scale  of  fees.  After  the  reduction  the 
total  amount  of  fees  increased  in  consequence 
of  an  increased  attendance.  Held  that  the 
pursuer  was  not  entitled  to  compensation  as 
he  had  failed  to  prove  that  the  reduction  had 
caused  him  pecuniary  loss.  Doak  v.  Neilston 
School  Board,  1884,  11  R  574;  21  S.  L.  R.  405. 

51.  Teacher— Salary— Emoluments  prior 
to  Education  Act,  1872  —  Qoyemment 
Grant. — Where  at  the  date  of  the  passing 
of  the  Education  Act,  1872,  a  teacher's  emolu- 
ments amounted  to  £111,  held  that  he  was  not 
afterwards  to  demand  any  greater  sum  corre- 
sponding to  an  increase  in  the  Government 
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grant.     (Jrant  t.    UrquKari  and  GltnunoriiUm  \  exhibit  the  ragister.    School  Board  of  ModiTwn 
isAool  Board,  1886,  13  R  783;  23  S.  L.  R  MS.  '  t.  Macfarlane,  1875,  12  S.  L.  R.  457. 

56.  Teacher— School  Boud— "TennrB  of 

•  Office"— Lowering  of  Teadung  Standaid 
:  —Discretioii  of  School  Boud— BdncatioiL 
.  (ScoUaiul)  Act^  1872,  sec  SS.^-Held  that 
,  the  School  Board  were  entitled  to  unite  the 
I  higher  and  the  elementary  departments  of  a 
!  parochial  school,  to  the  effect  of  lowering  the 

standard  of  teaching,  bat  without  prejudice 
j  to  any  chum  for  compensation  by  the  school- 
j  masters  for  loss  of  emoluments  thereby  ooca- 
I  sioned.     Hunter  t.  Kelso  School  Board,   1875, 

•  2R530;  12S.  L.R354. 

56.  UniTenity— "Ordinance"  — Affiliar 
tion  of  Dundee  GoUese  to  St.  Andrews 
Univendty, — Held  that  a  declaration  by  the 
University    Commission    affiliating    Dundee 
University  College  to  St.  Andrews  University 
was  an  "ordinance"  in  the  meaning  of  the 
Universities  (Scotland)  Act,  1889,  and  there- 
fore required  to  be  published  in  the  Edinburgh 
,  Gazette,  laid  before  Parliament,  and  submitted 
j  to  the  Queen  in  Council  for  approval    Metcalfe 
I  V.  Cox,  1895,  A.  C.  328 ;  22  R  (H.  L.)  13;  32 
S.  L.  R.  402 ;  2  S.  L.  T.  599. 


52.  Teacher  —  "Old"  Bdioolmarter— 
Sabtfy  —  Feet  —  Ai^reement  —  Power  to 
ContZBct— Education  Act^  1872;  sec  56.— 

The  remuneration  of  an  ''old"  schoolmaster 
amounted  at  the  date  of  the  passing  of  the 
Education  Act  to  about  £94,  which  comprised 
the  fees  and  a  grant  of  about  £20.  After  the 
passing  of  the  Act  the  schoolmaster  agreed 
with  the  School  Board  to  accept  a  fixed  salary 
with,  in  addition,  "  the  Government  grant  in 
so  far  as  that  exceeded  £20."  Subsequently 
a  succeeding  board  resolved  to  limit  the  pro- 
portion of  Government  grant  to  the  average 
sum  the  teacher  had  received  in  the  three 
preceding  years.  Held  that  the  agreement 
between  the  parties  made  after  the  passing 
of  the  Act  must  receive  effect.  Somers  v.  The 
School  Board  of  TeviotAead,  1879,  7  R  121  ;  17 
8.  L.  R  29. 

53.  Teacher— School  Board  —  Salary— 
qoremment  Oiant— Contract  with  School 
Board. — A  parish  schoolmaster,  appointed  in 
1871,  raised  an  action  against  his  School 
Board  for  the  Government  grant  of  1892-93. 
He  averred  that  by  the  terms  of  his  contract 
and  by  usage  he  was  entitled  to  this,  in 
addition  to  his  salary.  Ko  specific  contract 
was  averred ;  but  entries  in  the  School  Board 
minutes  which  seemed  to  concede  that  he  had 
a  right  to  receive  the  grant  were  founded  on. 
The  Court  dismissed  the  action  as  irrelevant. 
M'Ficar  v.  KiUeam  School  Board,  1894,  21  R 
459 ;  31  S.  L.  R.  378 ;  1  8.  L.  T.  479. 

51  Teacher— School  Board  —  Salary- 
Agreement  Fixing — Partial  Betention— 
Begister  of  Scholars— Duty  of  Teacher  to 
fomiflh  Copy. — A  School  Board  in  December 
1873  by  a  resolution  fixed  the  salary  of  the 
parish  schoolmaster  at  a  certain  sum  per 
annum,  which  he  accepted.  Two  months 
thereafter  the  board  recalled  that  resolution. 
Subsequently  they  refused  to  pay  part  of  his 
salary,  on  the  ground  that  he  had  refused  to 
furnish  a  list  of  scholars  to  the  board.  In  an 
action  at  the  instance  of  the  master  for  his 
salary  as  fixed  in  December,  held  (I)  that  the 
salary  then  fixed  by  the  board  was  for  a  year, 
and  that  it  was  ultra  vires  of  the  School  Board 
to  alter  the  agreement  as  they  had  attempted 
to  do;  and  (2)  that  they  had  no  right  to 
withhold  any  part  of  the  salary  on  the  ground 
of  breach  of  contract,  there  being  no  implied 
condition  that  the  schoolmaster  should  furnish 
a  list  of  the  scholars,  and  he  having  offered  to 


57.  UniTerntj  —  Uniyersitj  (Scotland) 
Act,  1889  (52  A(  53  Vict,  c  53),  sees.  16,  15 
(3),  21  (2). — An  ordinance  of  the  University 
Commissioners,  under  sec.  16  of  the  University 
(SootUuid)  Act,  1889,  is  not  revocable  by  the 
University  Courts  in  terms  of  sees.  15  (3)  and 
21  (2).  Metcalfe  v.  Cox,  1896  (H.  L.),  23  R  60 ; 
34  S.  L.  R  6  ;  4  S.  L.  T.  102. 

58.  IJniYendty- Affiliation  of  College — 
Affiliation  and  Incorporation  distingnished 
— Uniyersitj  (Scotland)  Act,  1889,  sees.  15, 

16,  21.— Metcidfe  v.  Cox,  1896  (H.  L.),  23  R  60 ; 
34  S.  L.  T.  6  ;  4  S.  L.  T.  102.  McGregor  and 
Others  v.  Cox,  1897,  26  R  1216 ;  35  S.  L.  R 
273  ;  5  S.  L.  T.  215. 

59.  Uniyersity,  St.  Andrews— Appoint- 
ment of  Professor— Legality— Beftiaal  of 
Uniyersity  Court  to  recognise  Professor 
elected  by  Majority  of  Quomm.— On  16th 
January  1897,  Dundee  College  was  affiliated 
to  St.  Andrews  University  by  an  ordinance 
of  the  University  Commissioners,  in  terms  of 
which  the  principals  of  St.  Mary's  College,  St. 
Andrews,  and  of  Dundee  College,  became  ex 
officio  members  of  the  St.  Andrews  University 
Court.  As  it  was  proposed  to  test  the  validity 
of  this  amalgamation  by  process  of  law,  a 
resolution  was  passed  by  the  University  Court 
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on  10th  February,  postponing  any  action 
under  the  ordinance  till  the  question  of  its 
efficacy  should  be  determined.  This  resolu- 
tion did  not  cover  the  duty  of  electing  a  pro- 
fessor to  fill  the  '< Berry"  Chair  of  English 
Literature  in  St.  Andrews,  which  happened 
to  be  vacant.  On  19th  March  a  meeting  of 
the  University  Court  assembled  to  make  the 
election.  A  minority  of  the  members  present 
lodged  a  protest  against  proceeding,  on  the 
ground  that  it  was  the  effect  of  the  resolution 
of  the  10th  February,  to  exclude  from  taking 
part  in  the  election  the  principals  of  St.  Mary's 
and  Dundee  Colleges,  who  were,  if  the  ordi- 
nance stood,  members  of  the  Court.  The 
process  was  disregarded,  the  minority  with- 
drew; and  the  remainder,  being  a  quorum, 
elected  L.  Held  that  the  appointment  was 
good,  and  that  L.  was  entitled  to  interdict  the 
Senatus  Academicus  from  preventing  him 
;taking  his  seat  in  the  University  Court. 
LatDson  v.  St,  Andrews  University,  1898  (O.  H.), 
6  S.  L.  T.  269. 

60.  IJniyenity  Degree  —  Qlasgow  Uni- 
Teisity— Ordinance— Course  of  Lectures-— 
Uniyersities  (Scotland)  Act,  1898.— Quali- 
fication for  the  degree  of  M.A.  at  Glasgow 
University  demands  attendance  at  seven 
courses  of  lectures.  Certain  subjects  are 
dealt  with  in  half  courses — two  of  these  count 
as  one  course.  So,  where  a  student  had 
attended  six  full  courses  and  one  of  the  half 
courses, — held  that  he  had  not  the  qualifica- 
tion necessary  for  the  degree.  Johnston  v. 
Glasgow  University,  1900  (O.  H.),  7  S.  L.  T. 
407. 
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Appbobate  and  Repbobate,  1-10. 
Dbbtob,  Election  of,  25-29. 
Equitable  Compensation,  14-18. 
ExsBCiBE  OF  Right,  19-25. 

FOBFEITUBE  CLAUSE,  4,  11-13. 

WoBKMBN*8  Compensation,  30. 

1.  Approbate  and  Beprobate— Entail— 
Deed  of  DiTision— Was  the  Entail  a  Con- 
ditional Orant  l-^Held  that  an  heir  of  entail 
in  posseMion  of  two  estates  who  took  by  a 
Judgment  of  the  House  of  Lords  the  sum 
of  £25,000  provided  by  a  deed  of  division 
oxeouted  by  his  father  and  mother  in  terms 
of  a  power  in  their  antenuptial  marriage- 
contract,  was  not  put  to  his  election  between 
that  sum  and  the  estates,  and  not  bound  to 
apply  that  sum  to  extinguishing  the  entailer's 


debts,  with  which  the  estates  were  encum- 
bered to  that  amount.  McDonald  v.  McDonald, 
1876,  4  R  46 ;  14  S.  L.  R  26. 

2.  Approbate  and  Beprobate  —  Testa- 
mentary ProTisions— Faculty— Power  of 
Apportionment. — A  husband  had  power  to 
apportion  among  his  children  funds  held  by 
his  marriage-contract  trustees.  He  exercised 
the  power  in  his  testamentary  settlement,  but 
qualilied  the  apportionment  of  a  daughter's 
share  by  conditions  which  were  ultra  vires. 
By  his  settlement  he  also  made  a  provision 
to  his  daughter  out  of  his  own  estate,  and 
declared  that  the  sums  provided  to  his  chil- 
dren were  **  in  full  not  only  of  all  claims  of 
legitim  or  executry  competent  to  them  by  or 
through  my  decease  in  any  manner  of  way, 
but  also  in  full  of  all  claims  competent  to  them 
under  my  said  contract  of  marriage."  Held 
that  the  daughter  could  not  accept  the  pro- 
vision from  her  father's  estate  unless  she 
acquiesced  in  the  conditions  attached  to  the 
apportionment  of  the  marriage-contract  funds. 
Bonhotes  v.  Mitchell's  Trs,,  1885,  12  R  984 ; 
22  S.  L.  R  648. 

3.  Approbate  and  Beprobate— Intestate 
Estate. — A  beneficiary  under  a  will  is  en- 
titled to  claim  his  rights  under  it,  and  at  the 
same  time  to  assert  his  rights  as  heir  of  the 
testator  in  property  dealt  with  by  the  will 
but  which,  through  emerging  circumstances, 
or  because  the  testator  disposed  of  it  ineptly, 
falls  into  intestacy.  HeiciVs  Trs.  v.  Lawson, 
1891,  18  R  793 ;  28  S.  L.  R  528. 

4.  Approbate  and  Beprobate— Legal  and 
Conyentional  Provisions  —  Forfeiture  — 
Husband  and  Wife— Terce  and  Jus  relicta 
— Intestacy. — ^By  a  deed,  which  disposed  of 
his  whole  estate,  a  testator  bequeathed  to  his 
wife  a  liferent  provision,  qualified  by  a  de- 
claration that  it  should  be  taken  by  her  in 
full  of  her  claims  of  terce  and  jus  relidas. 
Through  the  death  of  the  persons  named  as 
fiars,  before  the  date  of  vesting,  the  fee  fell 
into  intestacy.  Held  that  the  widow  was 
entitled  to  jus  relictcB  and  terce  out  of  the 
intestate  succession  without  forfeiting  her 
testamentary  provision.  Naismith  v.  Boyes, 
1899  (H.  L.),  1  F.  79;  36  S.  L.  R  973. 
Followed  where  intestacy  produced  by  opera- 
tion of  Thellusson  Act,  Moon's  Trs,  v.  Moon, 
1899,  2  F.  201  ;  37  S.  L.  R  140 ;  7  S.  L.  T. 
257.  Farquharson  v.  Kelly,  1900,  2  F.  863  ; 
37  S.  L.  R  574 ;  7  S.  L.  T.  442. 

5.  Approbate  and  Beprobate— Legal  and 
Conyentional  Provisions  —  Terce  and  Jus 
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relictSB. — ^A  tnuter  left  to  his  widow  the  life- 
rent of  his  dwelling-house  and  gave  her  an 
absolute  right  to  the  furniture  contained  in 
it.  He  directed  his  trustees  to  allow  her  to 
carry  on  his  business  for  behoof  of  herself  and 
their  children  if  she  chose  to  do  so,  under 
burden  of  maintaining  the  children,  and  em- 
powered them  to  advance  her  on  her  personal 
bond  £1000  of  the  trust  funds  to  carry  on  the 
business.  These  provisions  were  declared  to 
be  in  satisfaction  of  her  legal  rights.  After 
the  truster^s  death  the  widow,  who  had  no 
separate  adviser  from  the  trustees,  lived  in 
the  house  with  her  children,  carried  on  the 
business  for  herself  and  their  maintenance  and 
received  the  advance  of  £1000.  She  granted 
an  obligation  to  the  trustees  by  which  she 
accepted  the  provisions  of  the  settlement  as 
in  full  of  her  legal  rights  *'so  long  as  she 
should  continue  to  carry  on  the  business  and 
the  loan  of  £1000  remained  unpaid."  Four 
years  after  her  husband's  death,  she  claimed 
her  legal  rights  in  his  estate.  Held  that  she 
was  entitled  to  do  so.  APFadyen  v.  M^Fadyen*s 
Trs.,  1882,  10  R.  285 ;  20  S.  L.  R  189. 

6.  Approbate  and  Reprobate— Legal  and 
Conyentional  Provisions  —  Husband  and 
Wife— Will  Disposing  of  Whole  Estate.— 

Where  a  husband's  mortis  cwiisa  settlement  dis- 
posed of  his  whole  estate,  held  that  his  widow 
could  not  both  take  provisions  under  it  and 
also  claim  her  legal  rights.  Caithfiess^  Trs.  v. 
CaithnesB,  1877,  4  R.  937 ;  14  S.  L.  R.  685. 

7.  Approbate  and  Reprobate— Legal  and 
Conyentional  Provisions  —  Provisions  in 
Marriage-Contract  not  Declared  to  be  in 
Satisfaction  — Power  to  Test. -—A  father 
bound  himself  in  his  daughter's  antenuptial 
contract  of  marriage  to  make  over  £8000  to 
trustees  to  hold  the  same  for  behoof  of  his 
daughter  and  intended  husband  ''in  life- 
rent for  their  and  the  survivor's  liferent  use 
allenarly,  and  of  the  child  or  children  "  of  his 
daughter  '*  or  their  issue  in  fee.''  It  was  de- 
clared that  failing  his  daughter's  children  the 
fee  should  belong  to  such  persons  as  he  might 
appoint  and,  failing  any  appointment  by  him, 
to  his  nearest  heirs  and  successors  whomso- 
ever, but  under  the  declaration  that  it  should 
be  in  the  power  of  the  daughter,  ''in  the 
event  of  her  having  no  children  or  if  they 
shall  all  predecease  her  without  leaving  issue, 
to  dispose  by  will  or  testamentary  deed 
executed  by  her  of  any  part  of  the  said 
trust  funds  not  exceeding  £4000."  After 
the  father's  death  the  daughter  claimed 
legitim,  which  the  Court  held  she  was  en- 


titled to.  After  her  husband's  death  she 
tested  upon  the  £4000.  Held  that  the  power 
of  testing  conferred  on  her  was  an  oneroT]& 
consideration  in  her  marriage-contract,  and 
that  she  was  not  barred  from  exercising  it  by 
having  claimed  legitim.  SomervUle*s  Trs.  v. 
DickiorCB  Trs.,  1887, 14  R  770;  24  S.  L.  R.  543. 

8.  Approbate    and    Reprobate  —  Con- 
tractual and  Testamentary  Provisions. — 

Held  that  a  lady  could  not  at  the  same  time 
take  a  provision  under  her  father's  settle- 
ment, which  provided  for  equal  division  of  his 
estate  among  his  children,  and  demand  pay- 
ment of  a  debt  due  by  his  estate  to  her 
marriage-contract  trustees,  the  will  expressly 
stating  that  the  bequest  was  given  in  lieu  of 
the  provision.  Crum  Evring's  Trs,  v.  Bayly*^ 
Trs.,  1888,  15  R.  507 ;  25  8.  L.  R  367. 

9.  Approbate  and  Reprobate— Marria^- 
Contract  and  Testamentary  Provisions. — 

In  terms  of  a  marriage-contract  the  children 
of  the  marriage  took  a  vested  interest  (sub- 
ject to  appointment)  in  a  sum  of  £4000.  By 
mutual  settlement  the  parents  divided  their 
estate,  including  the  £4000,  equally  between 
their  children,  but  restricting  their  interests 
in  these  provisions  to  liferents.  Held  that  the 
children,  in  claiming  the  fee  of  the  £4000,  were 
not  thereby  put  to  their  election  between  the 
marriage -contract  and  the  testamentary  pro- 
visions. McUtheics  Duncan^s  Trs.  v.  Matthews 
Duncan,  1901,  3  F.  533;  38  S.  L.  R.  401;  8 
S.  L.  T.  443. 

10.  Approbate  and  Reprobate  —  Legal 
and  Conventional  Provisions  — Clause  of 
Forfeiture. — A  truster  directed  her  trustees 
to  hold  four-tenths  of  residue  for  the  liferent 
allenarly  of  her  son,  the  fee  for  his  children^ 
and  on  his  death  to  pay  an  annuity  of  £100  to 
his  widow.  A  clause  of  forfeiture  excluded 
from  the  benefit  of  these  provisions  any  child 
who  might  claim  legitim.  The  son  survived 
his  mother  four  months,  died  childless,  and  left 
a  settlement  under  which  his  wife  took  every* 
thing.  His  testamentary  trustees  claimed 
legitim  out  of  his  mother's  estate.  His  widow 
claimed  her  annuity.  Held  (1)  that  the  two 
claims  might  competently  be  made  together  ; 
(2)  that  the  forfeiture  clause  did  not  apply  to 
the  widow's  provision.  GunrCs  Trs,  v.  Mae* 
farlave,  1897  (O.  H.),  4  S.  L.  T.  334. 

11.  Forfeiture— Legal  and  Conventional 
Provisions— Forfeiture  of  Descendant's  In- 
terests.— A  father  bequeathed  a  provision  to 
his  daughter  allenarly  and  her  children  in  f  ee» 
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declaring  her  provision  should  be  in  full  of 
her  legal  rights.  Held  that  the  right  of  her 
children  to  the  fee  was  not  affected  by  her 
repudiating  the  provision  and  claiming  her 
legal  rights.  IHxm  v.  Fisher,  1833,  6  W.  &  S. 
431.  Snodtfs  Trs.  v.  Gihsoii'i  Trs.,  1883, 10  R 
599 ;  20  S.  L.  R.  392. 

12.  Foifeitnre— Legal  and  Conyentional 
Proyi8ion8-~Claim  of  Legitim  by  Son— For- 
feiture of  his  Children's  Interest  nnder 
WilL — A  testator  directed  a  sum  to  be  paid 
over  to  his  son  *^  for  the  education  and  support 
of  his  children."  On  the  son  claiming  legitim, 
held  that  the  above-quoted  provision  lapsed. 
Chalmers*  Factor  v.  Chalmers,  1903,  5  F.  1154; 
40  S.  L.  R.  814 ;  11  S.  L.  T.  236. 

13.  Forfeiture  Clause— Legal  and  Con- 
ventional Provisions. — A  testator  directed 
his  trustees  to  pay  the  liferent  of  one-fourth 
of  his  estate  to  his  son  John,  the  fee  to  John'ct 
children,  under  condition  that,  if  any  of  his 
sons  should  repudiate  the  settlement,  he 
should  thereby  forfeit  his  own  and  his  chil- 
dren's provisions.  By  a  codicil  the  testator 
cut  off  John's  liferent,  and  directed  the 
trustees  to  hold  the  one-fourth  for  John's 
children.  John  claimed  and  received  legitim. 
Held  that  the  right  of  John's  children  was 
not  forfeited  by  their  father's  claim,  he  not 
being  a  son  in  the  sense  of  the  will.  Uriels 
Trs,  V.  line,  1896,  23  R  865  ;  33  S.  L.  R  671 ; 
4  S.  L.  T.  61.  Cf.  Crawford's  Trs,  v.  Crawford, 
1899  (0.  H.),  7  S.  L.  T.  205. 

14.  Equitable  Compensation.— Where  a 
provision  is  bequeathed  to  a  child  by  his 
parents'  settlement,  unless  it  be  stated  to  be 
in  full  of  legitim,  or  unless  there  be  a  clause 
of  forfeiture,  then,  in  the  event  of  the  child 
claiming  legitim,  his  conventional  provision 
is  not  forfeited;  but  he  takes  it  subject  to 
compensation,  out  of  it,  of  those  prejudiced 
by  his  assertion  of  his  legal  rights.  Mac- 
farlane's  Trs.  v.  Oliver,  1882,  9  R.  1138;  19 
S.  L.  R  850. 

15.  Equitable  Compensation.— A  testator 
gave  an  annuity  of  £900  in  full  of  her  legal 
rights  to  his  widow,  and  left  the  residue 
of  his  estate  to  his  daughters  in  liferent  and 
their  issue  in  fee.  The  widow  claimed  jus 
rtlictce,  thereby  forfeiting  the  annuity.  Held 
(1)  that  this  was  a  case  of  election,  not  for- 
feiture; (2)  that  the  doctrine  of  equitable 
compensation  applied;  and  (3)  that  the  annual 
instalments  of  the  £900  were  to  be  applied 
in  compensating  not  the  daughters  only,  but 


the  daughters  and  their  issue  in  proportion 
to  their  respective  losses  from  the  widow'a 
election.  (Harvei/s  Trs.  v.  Harvey's  Trs.,  1863, 
1  M.  345 ;  35  Sc.  J.  211  follo%ved.)  Russell's  Trs. 
V.  Gardiners,  1886,  13  R  989  ;  23  S.  L.  R  719. 

16.  Equitable  Compensation.— A  testator 
bequeathed  a  heritable  estate  to  his  widow  in 
liferent  and  his  sou  in  fee,  and  his  whole 
moveable  estate  to  the  widow.  The  son 
claimed  legitim.  It  was  conceded  by  him  (in 
a  minute)  that  the  fee  of  the  heritage  was  of 
smaller  value  than  the  sum  which  he  had 
withdrawn  as  legitim  from  the  moveable 
estate.  Held  that  the  widow  was  entitled 
to  the  fee  of  the  heritage  as  compensation  for 
the  sum  withdrawn.  Boss  v.  Boss,  1896,  23  R. 
1024  ;  33  S.  L.  R  765 ;  4  S.  L.  T.  89. 

17.  Equitable  Compensation.— A  parent 
in  his  settlement  directed  the  distribution  of 
his  estate  among  his  children  and  the  issue  of 
predeceasers.  He  also,  in  the  same  deed, 
exercised  a  power  of  appointment  over 
marriage-contract  funds  in  the  same  way. 
Quoad  the  issue  of  predeceasing  children  this 
exercise  was  bad.  Held  that,  if  the  children 
took  advantage  of  the  terms  of  the  marriage- 
contract  to  cut  down  the  exercise  of  the 
power  in  favour  of  grandchildren,  these  latter 
were  entitled  to  compensation  out  of  residue 
for  the  sum  which  they  would  have  taken  had 
the  power  been  validly  exercised.  Cattanach's 
Trs.  V.  Cattanach,  1901,  4  F.  205 ;  39  S.  L.  R. 
154  ;  9  S.  L.  T.  284. 

18.  Equitable  Compensation. — A  truster 
died  leaving  a  daughter  and  two  grandchildren. 
By  her  will  she  directed  her  trustees  to  pay 
the  liferent  of  her  estate  to  her  daughter,  the 
fee  (immediately  vested)  in  the  grandchildren. 
The  daughter  claimed  legitim.  The  trustees 
continued  to  hold  the  trust-estate  till  the 
grandchildren  attained  majority.  At  that 
date  the  income  had  not  compensated  the 
estate  for  the  amount  withdrawn  as  legitim. 
Held  that  the  heirs  were  entitled  to  immediate 
payment,  (1)  this  being  the  most  equitable 
way  of  compensating  them ;  (2)  because  it 
was  not  possible  that  compensation  would 
be  effected  within  twenty-one  years  of  the 
truster's  death,  and  accordingly  the  life- 
rentrix,4n  terms  of  the  Thellusson  Act,  had 
no  interest  to  object.  Lee's  Trs,  v.  Fingzies, 
1897  (0.  H.),  34  S.  L.  R  613;  4  S.  L.  T. 
227. 

19.  Exercise  —  Legal  and  Conventional 
Provisions  —  Legitim.  —  A   son's   election 
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between  a  testamentary  provision  and  legitim 
should  be  formally  made  in  knowledge  of  his 
legal  rights,  and  is  not  to  be  inferred  merely 
from  the  fact  that  he  has  acquiesced  in  the 
will,  and  received  payments  under  it.  Duffy 
1899  (O.  H.),  7  S.  L.  T.  46. 


20.  ExerciBe— Legal  and  Testamentary 
Provisions  —  Insanity  —  Becoyery.  —  An 
insane  person,  although  he  has  received 
temporary  support  out  of  the  estate,  may 
exercise  the  right  of  election  between  testa- 
mentary and  legal  provisions  on  his  recovery. 
If  he  does  not  recover,  the  right  may  be 
exercised  by  his  representatives  after  his 
death.  Morison^s  Curator  Bonis  v.  Moj'ison's 
Trs,,  1880,  8  R  205 ;  18  S.  L.  R.  160. 


21.  Exercise  —  Legal  and  Conyentional 
Provisions — Curator  Bonis. — A  curator  bonis 
held  entitled  to  elect,  on  behalf  of  his  insane 
ward,  between  legitim  and  a  conventional 
provision,  where  it  appeared  that  the  election 
was  made  in  the  interest  of  the  ward,  and 
that  there  was  no  probability  of  his  ever 
being  restored  to  a  sound  mind.  M^CuWs 
Trustee  v.  M'CalVs  Curator  Bonis,  1901,  3  F. 
1066  ;  38  S.  L.  R.  778 ;  8  S.  L.  T.  299. 


22.  Exercise  —  Legal  and  Conyentional 
Provisions — Bes  inter  alios.— By  marriage- 
contract  a  daughter  assigned  to  trustees  her 
interests  (not  then  vested)  under  her  father's 
settlement,  and  died  before  the  provision  had 
vested  or  intimation  on  behalf  of  the  marriage- 
contract  trustees  made  to  the  father's 
tnistees.  Held  that  her  representatives  were 
entitled  to  claim  legitim  from  her  father's 
estate^  her  intention  to  take  the  conventional 
provision^  as  evidenced  by  the  marriage- 
contract,  being  res  inter  alios.  Crellin  v. 
MuirheacTs  Judicial  Factor,  1892,  20  R  51 ;  30 
S.  L.  R  72. 


23.  Exercise  —  Legal  and  Conventional 
Provisions— Husband  and  Wife,— Circum- 
stances in  which  a  widow  who  had  acted 
without  independent  legal  assistance  was 
held  not  to  be  barred  from  claiming  her  legal 
rights  in  her  husband's  estate  by  having 
signed  a  minute  approving  of  her  husband's 
will  and  having  enjoyed  for  three  years  the 
liferent  given  her  by  the  will.  Donaldson  v. 
TainsKs  Trs.,  1886,  13  R  967  ;  23  S.  L.  R.  680. 
Cf.  Inglis  v.  Breen,  1890  (H.  L.),  17  R.  76 ;  27 
S.  L.  R  1033. 


24.  Exercise  —  Bevocability— Legal  and 
Conventional  Provisions  —  Husband  and 
Wife— Independent  Legal  Advice.— Three 

months  after  her  husband's  death  a  widow 
elected  to  take  the  provisions  offered  to  her 
by  his  trust  settlement  instead  of  her  legal 
rights.  It  was  a  stipulation  of  the  trust 
settlement  that  the  widow  should  forfeit  her 
provisions  in  the  event  of  mAlring  a  second 
marriage.  At  the  date  of  her  election  the 
widow  was  without  independent  legal  advice. 
The  agent  of  the  trust  gave  her  all  the  infor- 
mation and  explanation  she  desired ;  but  no 
statement  of  the  comparative  values  of  the 
provision  and  her  legal  rights  were  laid  before 
her.  Held  that  the  widow  was  entitled  to 
reduce  the  deed  of  election  two  and  a  half 
years  after  its  date — (1)  because  the  election 
had  been  made  at  too  early  a  date  after  her 
husband's  death  for  her  to  appreciate  the 
importance  of  the  conditions  attached  to  the 
provision ;  (2)  that  she  had  no  independent 
legal  advice,  or  information  as  to  the  com- 
parative values  of  the  provision  and  her  legal 
rights.  SUirart  v.  Bruce's  Trs,,  1898,  26  R  965; 
35  S.  L.  R  780 ;  6  S.  L.  T.  79.  Cf .  Youjiger 
V.  Youngei^s  Trs.,  1900  (0.  H.),  7  S.  L.  T. 
453. 


25.  Exercise  —  Bevocability  -—  Husband 
and  Wife— Legal  and  Conventional  Pro- 
visions— Jus  relictse — Locus  poenitentifle. — 

Six  months  after  her  husband's  death  a  lady 
intimated  to  his  trustees  that  she  accepted 
her  conventional  provision.  Then,  being  in 
doubt  as  to  the  wisdom  of  her  choice,  she 
argued  in  a  special  case  that  she  was  entitled, 
if  the  Court  thought  that  she  had  made  her 
election  while  under  a  misapprehension  on  a 
point  of  law,  to  recall  it.  Observed  by  Ld. 
Kinnear:  If  it  were  shown  that  she  acted 
under  a  false  impression  of  the  relative  value 
of  her  legal  rights  and  her  testamentary 
provisions,  it  may  be  that  she  might  still 
reconsider  her  position,  because  nothing  has 
followed  on  her  election  that  might  not  be 
easily  undone.  Dawson^s  Trs,  v.  Dawson,  1896, 
23  R  1006;  33  S.  L.  R  749;  4  S.  L.  T. 
101. 

26.  Debtor— Choice  of— A  firm  of  ship- 
brokers  having  unsuccessfully  sued  the  master 
of  a  ship  for  certain  disbursements,  then 
raised  an  action  against  the  owner.  Held 
that  the  doctrine  of  election  did  not  apply,  as 
the  pursuers  had  not  obtained  a  judgment. 
Meier  cO  Coy,  v.  Kuclienmeistsr,  1881,  8  R.  642  ; 
18  S.  L.  R  431.      Green,  Holland  <k  Sons  v. 
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"  Ctty  0/  Richmond;'  1894  (O.  H.),  1  S.  L.  T. 
483. 

27.  Debtor  — Choice  of— Principal  and 
Agent— Banking  on  Estate  of  Agent.— 
Where  a  creditor  in  a  contract  made  through 
the  intervention  of  an  agent  for  a  foreign 
principal  had  ranked  on  the  sequestrated 
estate  of  the  agent  and  obtained  a  dividend 
for  the  amount  due  under  the  contract,  held 
that  he  could  no  longer  sue  the  principal. 
Logan  d:  Son,  Ltd.  v.  Sdmldt,  1903  (O.  H.),  10 
S.  L.  T.  598. 

28.  Debtor  — Choice  of— Principal  and 
Agent  — Ship— Liability  to  Owners  for 
Necessaries  supplied  to  Master.— M.  and 

Coy.  were  managing  owners  of  a  number  of 
vessels,  including  the  Gordon  Castle,  and  they 
entered  into  a  continuing  contract  with  C,  a 
coalmaster,  to  purchase  from  hira  at  specified 
ports  the  coal  required  by  the  various  ships 
under  their  control.  The  Gordon  Castle  ob- 
tained at  one  of  these  ports  a  supply  of  coal, 
for  which  the  master  gave  in  payment  a  bill 
drawn  on  M.  &  Coy.  M.  &  Coy.  dishonoured 
the  bill,  and  C.  sued  the  owners  of  the  Gordon 
CaMle  for  the  price  of  the  coal.  The  ship- 
owners failing  to  prove  that  C.  had  given  up 
his  claim  against  them — held  that  they  were 
liable  for  the  price.  Cory  Bros,  v.  APLean, 
1898  (0.  H.),  6  S.  L.  T.  103. 

29.  Debtor— Choice  of— Accepting  Divi- 
dend in  Seauestration  of  Debtor.— Trust 
funds  by  the  will  of  the  testator  were  retained 
invested  in  a  firm  of  which  A.  B.  was  a  part- 
ner. By  a  fraudulent  breach  of  trust  the 
trustees  relieved  A.  B.  of  his  obligations  to 
repay  the  loan,  he  retiring  from  the  partner- 
ship and  the  loan  being  continued  to  the  new 
firm.  The  new  firm  became  bankrupt,  and 
a  dividend  was  paid  and  accepted  by  the 
trustees.  Held  that  they  were  not  precluded 
from  suing  A.  B.  for  a  reduction  of  the  dis- 
charge. Smith  V.  Patrick,  1901  (H.  L.),  3  F. 
14  ;  38  S.  L.  R.  613. 

30.  Workman  electing  between  Common 
Law  Remedy  and  Compensation  under 
Workmen's  Compensation  Act,  1897.— The 
Court  held  that  a  workman,  injured  in  the 
course  of  his  employment,  had  elected  to  take 
compensation  under  the  Workmen's  Com- 
pensation Act,  1897,  to  the  exclusion  of  his 
common  law  rights  where  (1)  he  had  accepted 
weekly  payments  under  the  Act,  and  (2) 
granted  receipts  for  the  sums  received  as  so 
made.  Little  v.  MacLellan,  1900,  2  F.  387  ;  37 
S.  L.  R.  287  ;  7  S.  L.  T.  313. 
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Building  Society,  133, 134. 

Burgh,  Boundaries,  1. 

Citation,  32. 

Claim,  10-42. 

Amendment,  10-13. 

Appeal,  14-16. 

Evidence  to  Support,  33-40. 

Form,  27-23. 

Objections,  15,  24-32. 

Signature,  41,  42. 
Defeasible  Tenure,  74, 105. 
Detached  Lands,  125. 
Disqualification,  43-62. 
Double  Voting,  68. 
Election,  63-71. 
Fire,  136. 
Fishings,  111. 
Form  of  Claim,  17-23. 

Objections,  27-30. 
Franchise,  Burgh,  72-92. 

County,  93-139. 

Lodger,  140-151. 

Service,  152-161. 
Husband  and  Wife,  92,  107. 
Interest  in  Lands,  94-96. 
Joint  Rights,  88,  90, 114-118, 126. 
Liferent,  106, 177. 
Minister,  93,  94. 
Minor,  50. 

Notice  of  Objection,  31. 
Occupancy,  44-49. 

Burgh,  72-87. 

County,  97-124. 
Ownership,  Burgh,  88-92. 

County,  125-139. 
Pauper,  57-60. 
Personation,  68. 
Proxy,  26. 

Rates,  Failure  to  Pay,  52-56. 
Recount,  69. 
Register,  162-170. 
Residence,  75,  98-102  ;  see  Occupancy, 
Returning  Officer,  70,  71. 
Sale  of  Subjects,  137. 
Schoolmaster,  86,  87, 130, 177. 
Sequestration,  61,  62, 135. 
Sheriff-Substitute,  51,  82. 
Shootings,  112, 113. 
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Sub-Tenant,  47,  48, 119-122. 
Succession,  123, 124. 
Successive  Ownebship,  139. 
Trust,  96, 108,  131,  132. 
Value  op  Subjects,  171-180. 

1.  Burgh— Boimdaries—Befonn  Act,  1832 
—  Bepresentation  of  People  Act,  1868.— 
Held  that  sec  5,  subsec.  4  of  the  Reform  Act, 
1832,  re  burgh  boundaries  apphes  to  burghs 
erected  by  the  Representation  of  People  Act, 
1868.     Cairns  v.  Steed  man,  1884,  12  R  44;  22 

o.  Li,  R.  35. 

2.  Bribery  and  Oormption— Bedaction 
of  Election  —  Competency  —  Corrupt  and 
Illegal  Practices  Act,  1890,  sec.  30.— Sec. 
30  of  the  Corrupt  and  Illegal  Practices  Act, 
1890,  enumerates  various  grounds  on  which 
An  election  may  be  challenged  by  election 
petition  alone.  Held  that  this  does  not  ex- 
clude challenge  by  way  of  reduction  in  the 
Court  of  Session  on  other  competent  grounds 
not  included  in  the  enumeration.  Hodge  v, 
Ballingry  ScJiool  Board,  1897  (O.  H.),  35  S.  L.  R. 
634 ;  5  S.  L.  T.  153. 

3.  Bribery  and  Corruption  — Authorised 
Excuse— Corrupt  Practices  Act,  1883,  sees. 
33,  34  —  Amendment  of  Petition— Intima- 
tion.— At  the  close  of  a  discussion  following 
upon  a  proof  under  a  petition  for  an  authorised 
excuse,  the  petitioner  asked  leave  to  amend 
the  petition  by  adding  an  averment  of  a 
further  error,  which  had  come  to  his  know- 
ledge during  the  proof,  and  a  crave  for  an 
excuse  therefor.  He  desired  that  the  amend- 
ment should  be  disposed  of  without  intima- 
tion. The  Court,  holding  intimation  necessary, 
refused  the  motion.  Clark  v.  Sutherland,  1897, 
.34  S.  L.  R.  555 ;  4  S.  L.  T.  363. 

4.  Bribery  and  Corruption  — Authorised 
Excuse  —  Election  Expenses  —  Corrupt 
Practices  Act,  1883,  sees.  33,  34.  —  A 
petition  under  sec.  34  of  the  Corrupt  Prac- 
tices Act,  1883,  for  an  authorised  excuse  must 
not  set  forth  that  there  was  nothing  to  be 
.excused,  i.e.  that  there  had  been  no  contra- 
vention. It  is  competent  for  any  elector  to 
appear  and  watch  the  case,  and  see  that  the 
iipplication  is  fully  scrutinised  before  being 
granted.  Clark  v.  Sutfierland,  1896,  24  R.  183 ; 
34  S.  L.  R.  153 ;  4  S.  L.  T.  178. 

5.  Bribery  and  Corruption— Authorised 
Excuse— Corrupt  Practices  Act,  1883,  sec. 
34  — Evidence— Admissibility.— In  a  proof 
.on  a  petition  under  the  Corrupt  Practices 


Act  for  an  authorised  excuse,  it  is  compe- 
tent for  the  respondent  to  cross-examine 
the  petitioner,  and  lead  substantive  evidence 
with  respect  to  irregularities  other  than  those 
founded  on  in  the  petition,  with  a  view  to 
showing  whether  the  errors  specified  were 
the  result  of  inadvertence  or  want  of  good 
faith.  Clark  v.  Sutherlami,  1897,  24  R.  821  ; 
34  S.  L.  R.  565 ;  4  S.  L.  T.  363. 

6.  Bribery  and  Corruption  —  Petition 
against  Return  of  Member— Specification. 

— Where,  in  an  election  petition,  charges  are 
made  of  bribery  and  treating,  dates,  places, 
and  form  of  bribery  must  be  specified;  and 
with  respect  to  illegal  payments  made  through 
clubs,  &c.,  the  persons  by  whose  hands  the 
payments  were  made  must  be  named.  Hood 
V.  Gordm,  1895,  23  R.  171 ;  33  S.  L.  R.  108; 
3  S.  L.  T.  173. 

7.  Corrupt  and  Illegal  Practices  Pre- 
yention  Act,  1883^  sec.  40,  subsec.  2  — 
Procedure. — An  application  in  terms  of  the 
above  section  for  leave  to  amend  a  petition 
under  the  Parliamentary  Elections  Act,  1868, 
and  the  Corrupt  and  Illegal  Practices  Act, 
1883,  should  be  presented  to  one  of  the 
Divisions  of  the  Court.  The  petitioner  may 
then,  without  remit,  take  his  amended 
petition  to  the  election  judges.  Hood  v. 
Gordon,  1895,  23  R  4;  33  S.  L.  R  3;  3 
8.  L.  T.  114. 

8.  Corrupt  Practices— Ohjection  not  in 

Special  Case. — Observations  to  the  effect  that 
an  objection  not  stated  to  the  Sheriff,  and 
not  alluded  to  in  the  Special  Case,  will  not 
avail  if  afterwards  maintained.  Adamson  v. 
Smith,  1879,  17  S.  L.  R.  158. 

9.  Corrupt  Practices  Preyention  Act^ 
1883  —Expenses— Limitation — Application 
for  Leaye  to  Pay  Additional  Expenses.— 

In  an  application  by  a  person  who  had  been 
a  candidate  at  a  Parliamentary  election  for 
leave  to  pay  certain  accounts  rendered  after 
the  time  required  by  the  Act,  the  Court,  in 
respect  that  the  amount  of  the  account  was 
small  and  that  no  prolonged  inquiry  was 
necessary,  remitted  the  accounts  to  the 
Auditor.  Observed  that  the  remit  was  so 
made  only  in  the  special  circumstances,  and 
that  the  case  could  not  be  regarded  as  a 
precedent.  Macfarlane,  Petitioner,  1886,  23 
S.  L.  R  649. 

10.  Claim— Amendment— Registration  of 
Voters  Act,  1856,  sec.  46.— A  lodger  claim- 
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mg  to  be  put  on  the  register  based  his  claim 
on  occupation  of  one  house,  whereas  during 
the  necessary  period  he  had  occupied  rooms 
in  several  different  houses.  The  Sheriff,  being 
of  opinion  that  the  omission  was  the  result  of 
casual  error,  allowed  him  to  amend  his  claim. 
Held  that  the  Sheriff  had  power  to  allow  the 
«tmendment.  lioss  v.  Carberry,  1897, 25  R.  98 ; 
35  S.  L.  R.  109 ;  5  S.  L.  T.  219. 

11.  Claim  —  Amendment.  —  A  statutory 
form  of  application  is  prescribed  for  persons 
claiming  registration  as  voters.  It  requires 
details  of  the  grounds  of  application  to  be 
entered  in  several  columns.  Where  an  appli- 
cant had  lodged  his  claim,  leaving  one  of  the 
columns  blank,  held  that  the  Sheriff  had  no 
authority  to  fill  it  up  by  way  of  amendment. 
Osborne  v.  Melville,  1899,  2  F.  266 ;  37  S.  L.  R. 
186. 

12.  Claim  —  Amendment  —  Proprietor 
amended  to  ''joint  proprietor."— ifis^  that 
it  was  competent  to  amend  a  claim  by  alter- 
ing the  word  "proprietor"  to  "joint  pro- 
prietor." Millar  v.  M'Kirdy,  1884,  12  R.  178 ; 
22  S.  L.  R  108. 

13.  Claim-— Amendment— Burgh  Voters 
Act»  1856,  sec.  46. — A  Sheriff  altered  a  claim 
from  being  a  claim  for  lodger  franchise  in 
respect  of  occupancy  of  a  lodgings  of  the 
annual  value  of  £10  unfurnished,  into  a  claim 
founded  on  joint-tenancy  of  lodgings  of  the 
annual  value  of  £20,  if  let  unfurnished.  Held 
that  the  amendment  was  competent.  Gray 
▼.  Craig,  1892,  20  R.  81  ;  30  S.  L.  R.  63. 

14.  Claim— Appeal  — Stated  Case— List 
of  Persons  appended  to. — ^A  special  case 
dealing  with  a  claim  may  have  annexed  a  list 
of  other  didmants  similarly  circumstanced 
<Reform  Act,  1868,  sec.  22).  This  applies 
only  to  new  claimants.  Neilson  v.  Robertson, 
1891, 19  R.  301 ;  29  S.  L.  R  242. 

15.  Claim— Objections— Appeal— Special 
Case— Separate  Cases  for  Objectors— 31 
A  32  Vict.  c.  48»  sec.  22.— The  regulations  with 
regard  to  appending  other  similar  cases  to  a 
special  case  is  limited  to  the  case  of  claimants. 
Objectors  must  each  take  a  special  case. 
M'Gowan  v.  Mather,  1879,  7  R  46 ;  17  S.  L.  R 
174. 

16.  Claim— Appeal— Stated  Case— Timo- 
ons  Appeal— County  Voters  Act,  1861, 
sees.  19,  29— Representation  of  the  People 
JLct,  1862y  sec.  22. — Where  a  claimant  whose 


claim  was  rejected  by  the  Sheriff  on  27th 
September,  asked  the  Sheriff  to  state  a  case, 
and  the  case  was  not  signed  by  the  Sheriff 
and  delivered  to  the  appellant  till  22nd 
October,  held  that  sec.  19  of  the  County 
Voters  Act,  1861  (whether  its  words  were 
peremptory,  or  merely  directory)  did  not 
invalidate  the  appeal — the  lateness  of  the 
appeal  being  due  to  the  omission  of  the 
Sheriff  or  his  clerk.  Brown  v.  M'CtUloch, 
1878  (R  A.  C),  6  R  24. 

17.  Claim— Form— Act  1868,  sec.  19,  Sched. 
(1),  Form  No.  1. — Thomas  Meech  claimed  to 
be  registered  as  a  voter  in  the  burgh  of  Ayr 
in  respect  of  the  occupation  of  lodgings.  In 
his  claim  he  set  forth  the  name  of  the  person 
to  whom  he  paid  rent,  but  not  the  description 
and  residence  as  required  by  the  Represen- 
tation of  the  People  (Scotland)  Act,  1868, 
Sched.  (1),  Form  No.  1.  Held  that  the  claim 
was  bad.    Meech  v.  Gait,  1892,  30  S.  L.  R  64. 

18.  Claim— Form  — Connty  —  Successiye 
Occupancy— Statement  of  CImxxl—HUI  v. 

Collins,  1868,  7  Macph.  283,  laid  down  that 
in  burghs  a  claimant  founding  on  the  succes- 
sive occupation  of  different  subjects,  must 
state  in  his  claim  all  the  subjects  occupied 
by  him  prior  to  31st  July  last.  Same  rule 
held  applicable  to  counties.  Wilson  v.  Kerr, 
1878  (R.  A.  C),  6  R  21. 

19.  Claim— Form— ''Nature  of  Qnaliflca- 
tion  "—"  Flace  of  Abode  "—Vague  Entry  in 
Assessor's  List— County  Voters  Registra- 
tion (Scotland)  Act,  1861,  sees.  8,  44,  and 
Sched.  B,  No.  1. — The  column  ''place  of 
abode  in  the  assessor's  list  **  with  reference  to 
a  person  entered  as  a  county  voter  in  respect 
of  ownership,  was  filled  up  "  Skinner,  Liver- 
pool." Description  held  sufficient.  Rutiier- 
ford  V.  IFiUon,  1873  (R  A.  C),  1  R  3;  11 
S.  Ij.  R  31. 

20.  Claim— Form— "Nature  of  Qualifica- 
tion"—The  County  Voters  Registration  Act, 
1861,  sec.  9,  Sched.  C. — A  person  claiming 
to  be  enrolled  as  a  voter  entered  in  a  schedule 
appended  to  his  claim,  his  qualification  as 
"owner  or  proprietor''  and  the  place  where 
the  property  was  situated  as  "  Scott  Street, 
Galashiels."  Held  that  the  notice  insufficiently 
described  the  claimant's  qualification.  John- 
ston, 1883,  11  R  175  ;  21  S.  L.  R  130. 

21.  Claim— Form— "Nature  of  Qualifica- 
tion "—Burgh  Occupation.  —  In  his  claim, 
under  the  head  "nature  of  qualification,"  a 
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claimant  filled  in  :  *'  Occupier,  occupied  whole 
of  house  last  year.  This  year  joint-tenant 
(half  and  half)  with  A.  B."  Held  that  the 
claim  was  good.  Lindtay  v.  Falconer^  1891 
(R.  A.  C),  19  R.  290;  29  S.  L.  R  142. 


!.  Claim— Form— ''Nature  of  Qoalifica- 
tion"— Immfficient  Description.— i/eU  that 
an  objection  on  the  ground  of  insufficient  de- 
scription where  a  party  claimed  as  '*  draper, 
Loanhead,  joint-tenant,  Loanhead,  Lasswade," 
was  not  tenable.  Anderson  v.  Mackie^  1879, 17 
S.  L.  R  169. 

23.  Claim— Form— ''Nature  of  Qoaliilca- 
tion  " — Partner  of  Firm.  —  In  his  claim^ 
under  the  head  "nature  of  qualification,"  a 
claimant  entered  ''Sole  partner  of  A.  B., 
printers,  in  possession  of  said  interest." 
Claim  held  bad.  Falconer  v.  Macleod,  1891, 
19  R.  291  ;  29  S.  L.  R.  143- 

24.  Claim— Objection— Title  to  Oldect.— 
A  person  who  is  entitled  to  vote  is  also  en- 
titled to  object  to  the  name  of  a  person  being 
entered  in  the  register.  Aitken  v.  Robertson, 
1880,  8  R.  12 ;  18  S.  L.  R.  68. 

25.  Claim— Objection— Title  to  Object- 
Entail— Propulsion— Jus  tertii.— The  pro- 
prietor of  an  entailed  estate  propelled  a 
portion  thereof  to  his  eldest  son,  and  the 
son  claimed  a  vote.  It  was  objected  to  his 
qualification  that  a  partial  propulsion  is  in- 
competent. Objection  repelled  on  the  ground 
that  it  weajus  tertii  of  any  one  not  an  heir  of 
entail  to  object  to  the  propulsion.  Skeete  v. 
Buchanan,  1879,  7  R.  15;  17  S.  L.  R.  173. 

26.  Claim— Objection— Objector  — Proxy 
—Terms  of  Mandate— Burgh  Registration 
Act,  1866,  sees.  22,  36.— An  objector  to  the 
entry  on  the  roll  of  electors  need  not  attend 
in  Court  himself,  but  may  be  represented  by 
a  proxy  in  whose  favour  he  has  granted  a 
general  mandate  to  take  objection  to  '^  parties 
appearing  in  the  assessor's  list  who  have  not 
a  valid  claim  to  be  enrolled.*'  Watson  v. 
Livingstone,  1902  (R.  A.  C),  5  F.  171;  40 
S.  L.  R.  267 ;  10  S.  L.  T.  421. 

27.  Claim— Otjection— Form— Notice  to 
Assessor. — The  omission  in  a  notice  of  ob- 
jection, sent  to  the  assessor  under  sec.  4  of 
the  Burgh  Voters  Act,  1856,  of  the  qualifica- 
tion of  the  person  objected  to,  as  appearing 
in  the  assessor's  list,  is  not  fatal.  Neilson 
V.  Robertson,  1891,  19  R  301 ;  29  S.  L.  R. 
242. 


I.  Claim  — Objection  — Fonn—Coantr 
Voters  Act^  1861,  sec.  44.- In  a  notice  of 
objection  sent  to  an  assessor  there  were  (I) 
no  dividing  lines  between  the  columns;  (2> 
no  headings  to  the  separate  columns ;  (3)  no 
mention  of  the  name  of  the  town  in  which 
the  objector  resided.  Held  that  these  omis- 
sions were  not  fatal  to  the  notice.  Lamont  v. 
Richardson,  1879,  7  R.  32;  17  S.  L.  R.  168. 

29.  Claim— Objection— Form— Spedflca- 
tion. — A  petition  to  the  Sheriff  for  the 
removal  of  a  name  from  the  roll  of  voters 
need  say  no  more  than  that  the  persons 
objected  to  "are  not  qualified,"  provided 
that  the  petitioner  write  out  in  Court  and 
hand  to  the  Sherifi'  a  note  of  the  specific 
objections  he  entertains.  Notice  of  the 
specific  grounds  need  not  be  given  to  the 
respondent.  Watson  v.  Watson,  1902  (R.  A.  C), 
6  F.  177 ;  40  S.  L.  R.  270  ;  10  S.  L.  T.  423. 

30.  Claim  —  Objection  —  Form  —  Bnrgk 
Registration  Act,  1856^  sec.  4.— Statutory 
regulation  provides  that  notice  of  objection 
to  the  insertion  of  a  person's  name  on  the 
list  of  voters  shall  be  in  scheduled  form,  and 
include  a  statement  of  the  qualification  on 
which  his  claim  is  based.  Held  that  a  notice 
of  objection,  which  gave  the  name  and  address- 
of  the  person  claiming  to  be  put  upon  a  list 
of  voters,  but  which  failed  to  state  the  quali- 
fication in  respect  of  which  he  claimed  to  vote, 
was  bad.  Johnstone  v.  HooU,  1903  (R.  A.  C.)^ 
6  F.  231 ;  41  S.  L.  R.  99 ;  11  S.  L.  T.  476. 

31.  Claim  —  Objection  —  Notice  of. —It 

being  statutory  that  notice  of  objection  to 
a  claim  for  the  County  Franchise  be  given 
''on  or  before  21st  September/'  held  that  a. 
notice  posted  at  Motherwell  on  the  evening 
of  the  21st  addressed  to  a  claimant  resident 
at  Shotts  was  not  in  time.  Neilson  v.  Robert-^ 
son,  1891,  19  R.  301  ;  29  S.  L.  K  242. 

32.  Claim— Objection— Citation— Failure 
of  Claimant  to  Appear— Connty  Voters 
Act,  1861,  sec.  27. — A  claimant  to  a  county^ 
vote,  to  whose  title  objection  was  taken,  was 
not  cited  by  the  objector,  and  did  not  appear 
to  support  his  claim.  A  similar  claim  by  him 
had  been  rejected  the  year  before  on  his  fail- 
ing to  appear  after  due  citation.  Held  that 
his  non-appearance  was  no  sufficient  ground 
for  rejection  of  his  claim.  Rutherford  v. 
Riddell,  1874  (R  A.  C),  2  R  4 ;  J2  S.  L.  R  32. 

33.  Claim— Evidence  to  Support- Claim 
andDeclaration— Registration  Amendment- 
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Act,  1885,  sec.  l^—Held  that  the  statutory 
presumption  in  favour  of  a  claimant's  declara- 
tion had  not  been  rebutted  by  hearsay  evi- 
dence tendered  by  the  assessor.  Dulyleisk  v. 
Doddx,  1894,  22  R.  198;  32  S.  L.  R.  156;  2 
S.  L.  T.  358. 

34.  Olaim— Evidence  to  Sup]K>rt— Owner 
— Title. — A  person  claiming  to  be  entered  in 
the  roll  of  voters  as  proprietor  of  subjects 
must  produce  some  written  title  to  them, 
although  not  necessarily  a  complete  or  formal 
title.  Jack  v.  Patrick,  1884,  12  R  46;  22 
S.  L.  R.  37.  BUickumd  v.  TfwmMu,  1881, 
9  R.  6  ;  19  S.  L.  R.  75. 

35.  Claim— Evidence  to  Sup]K>rt— Owner 
—Title— Evidence  of— Title  in  Name  of 
Third  Party— Back  Letter.— A  feuar  having 
borrowed  money  on  the  security  of  his  feu, 
the  title  was  taken  in  name  of  the  lender, 
and  the  feuar  received  a  back  letter  to  the 
effect  that  the  property  would  be  conveyed 
to  him  on  repayment  of  the  loan.  Held  that 
the  feuar  was  not  entitled  to  be  on  the 
register  of  voters.  Howden  v.  Blackwood, 
1881,  9  R.  1 ;  19  S.  L.  R.  73.  Rutherfurd  v. 
Sandemaru,  1883,  11  li.  171 ;  21  S.  L.  R  127. 
Bell  V.  Donaldsoji,  1879,  7  R.  34;  17  S.  L.  R. 
161.  Alexander  v.  Donaldson,  1879,  7  R.  36; 
17  S.  L.  R.  161. 

36.  Claim— Evidence  in  Support  of— 
Lease— Parole  Proof  of. ^  Held  that  it  is 
not  essential  for  a  person  claiming  as  joint- 
tenant  and  occupant  of  a  farm  to  prove  a 
lease  by  writing,  and  that  parole  proof  of  the 
lease  coupled  with  the  fact  of  occupancy  is 
sufficient  to  entitle  him  to  be  placed  on  the 

.  roll    Skeete  v.  A  Uan,  1879,  7  R.  15. 

37.  Olaim  —Evidence  to  Support- Title 
— Unstamped  Missive— No  Evidence  of 
Ownersllip. — A  party  in  1876  obtained  from 
a  proprietor  a  holograph  unstamped  letter 
accepting  an  offer  to  feu  certain  property. 
For  1877  and  187^^  his  name  appeared  on  the 
valuation  roll  as  proprietor,  and  he  held  a 
receipt  dated  May  1879  for  the  past  feu- 
duties  from  1876.  Held  that,  as  the  Court 
could  not  look  at  the  unstamped  document 
of  1876,  there  was  nothmg  to  instruct  the 
contract  prior  to  or  at  31st  January  1879, 
and  claim  rejected.  Skeete  v.  Tumbull,  1879, 
7R  14;  17  S.  L.  R.  180. 

38.  Claim— Evidence  to  Support— Owner 
— Title  of  Author— Accretion.— /f^M  that  a 
person  who  had  purchased  property  prior  to 


the  statutory  period  of  six  months  necessary 
to  qualify  him  for  a  vote  as  owner  of  the 
property  was  entitled  to  be  placed  on  the 
register  of  voters,  although  his  author's 
title  was  not  completed  till  within  the  six 
months.  Blackwood  v.  Rwkkhie,  1881,  9  R.  8 ; 
19  S.  L.  R.  76. 

39.  Claim— Evidence  to  Sup]K>rt— Title 
— Unstamped  Missives. — The  Court  will  look 
at  unstamped  missives  to  ascertain  the  date  of 
the  purchase  of  property,  if  these  have  been 
followed  by  a  duly  stamped  conveyance.  Black- 
wood V.  Ruickbie,  1881,  9  R.  8  ;  19  S.  L.  R  76. 

40.  Claim  —  Evidence  —  Confession  — 
Failure  to  Appear  as  Witness.  —  An 
objector  to  the  insertion  of  a  person's  name 
on  the  list  of  voters  cited  the  applicant  to 
appear  as  a  witness.  He  failed  to  appear. 
The  Sheriff  asked  the  objector  if  he  moved 
for  an  adjournment  and  second  diligence. 
This  offer  was  declined.  The  Sheriff  hM 
that  the  applicant  was  entitled  to  be  en- 
rolled, there  being  no  evidence  to  contradict 
his  statutory  declaration.  The  Court  adhered, 
Connolly  v.  Kyle,  1903  (R.  A.  C),  6  F.  236 ;  41 
S.  L.  11. 102 ;  11  S.  L.  T.  478.  Of.  M'Gowan 
V.  Mather,  1879,  7  R.  46  ;  17  S.  L.  R.  174.  But 
where,  after  second  citation,  the  claimant 
failed  to  appear,  the  Court  held  him  confessed, 
and  disallowed  his  claim.  Stirling  v.  Fletcher, 
1895,  23  R.  120 ;  33  S.  L.  R  122;  3  S.  L.  T. 
171.  Andrews  v,  Armstrong,  1897,  25  R.  95; 
35  S.  L.  R.  108 ;  5  S.  L.  T.  218.  But  held 
contra  in  Connolly  v.  Kyle,  1903,  6  F.  236 ;  41 
S.  L.R.  102;  lis.  L.  T.  478. 

41.  Claim  —  Signature.— A  claim  may  be 
signed  by  an  agent,  whose  authority  may  be 
proved  proid  de  jure,  Rutherford  v.  Lockie, 
1880,  8  R  6 ;  18  S.  L.  R.  71.  But  a  claim 
lodged  without  express  authority  is  bad. 
Bums  V.  Cassells,  1891,  19  R.  287 ;  29  S.  L.  R. 
141. 

42.  Claim  — Objection  — Signature.— An 
impressed  signature  is  good  enough  for  a 
notice  of  objection  to  the  entry  of  a  name 
on  the  register  of  voters.  Whyte  v.  Watt, 
1893,  21  R.  165 ;  31  S.  L.  R.  127;  1  S.  L.  T.  342. 

43.  DisauaUflcation  —  Son  Living  in 
Family  with  Father.  —  Held  that  a  son 
who  had  a  lease  of  premises  in  his  name  and 
stood  on  the  valuation  roll  as  "tenant  and 
occupant,"  was  not  entitled  to  be  enrolled 
as  a  voter,  in  respect  that  he  was  living  in 
family  with  his  father,  who  guaranteed  the 
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rent  he    paid. — Loudon  v.   Brown^   1879,   17 
8.  L.  R.  163. 


44.  Disqnaliflcation— Loss  of  Possession 
of  Suldects  —  Expiry  of  Lease  —  Land 
Possessed  —  House  given  up.— In  the  last 
year  of  his  lease  the  tenant  of  a  fann  had, 
under  the  lease^  given  up  the  house  but  still 
retained  possession  of  the  arable  land — of 
sufficient  value  by  itself  to  qualify.  Held 
that  he  could  no  longer  claim  as  tenant- 
occupier  of  the  farm  under  the  lease.  Miller 
V.  Robertson,  1878  (R.  A.  0.),  6  R  15;  16 
S.  L.  R.  82.  Cf.  t>tracha,n  v.  Bxnnie,  1888, 
16  U.  308 ;  25  S.  L  R.  236. 


45.  DisQnaliflcation— Loss  of  Possession 
of  Subjects— Change  of  Residence.— H^M 

that  a  person  who  had  occupied  a  dwelling- 
house  for  twelve  months  prior  to  31st  July, 
but  who,  prior  to  the  Registration  Court  in 
October,  had  removed  to  another  house  in 
the  same  division  of  the  county,  was  not  en- 
titled to  be  on  the  register  of  voters  Smith 
V.  McDonald,  1886,  14  U.  125;  24  S.  L.  R.  83. 

46.  Disqnaliflcation— Loss  of  Qualifying 
Subjects -Ez  Facie  Absolute  Disposition 
—Extrinsic  Evidence  to  prove  it  really  in 
Security. — A  voter  granted  an  ex  facie  ab- 
solute disposition  of  subjects  on  which  his 
qualification  depended.  Held  that  it  is  in- 
competent for  the  disponer  to  prove  by  the 
oath  of  the  disponee  that  the  disposition  was 
merely  in  security  and  that  he  remained  pro- 
prietor. {Jardine  v.  McCulloch,  1865,  4  M. 
138;  38  Sc.  J.  80, followed;  Stewart  v.  Suther- 
land, 1868,  7  M.  298,  overruled),  SkeeU  v. 
Stewart,  1879,  7  R  12 ;  17  S.  L.  R.  172. 

47.  Disqualification— Loss  of  Qualifying 
Subjects  —  Subjects  partly  Sub-let  and 
Others  taken  in  same  Tenement— Necessity 
of  new  Olaim. — Where  a  party  lost  his  quali- 
fication as  "tenant  and  occupant''  through 
the  sub-letting  of  a  portion  of  the  subjects 
which  gave  it,  but  at  the  same  time  became 
tenant  of  a  top  flat  of  the  same  house,  thus 
raising  his  qualification  to  the  necessary 
amount,  lield  that  a  new  claim  fell  to  be  put 
in.  AUan  v.  Smith,  1879,  7  R.  6  ;  17  S.  L.  R. 
158. 

48.  Disqualification— Loss  of  Possession 
—Sub-Letting— Personal  Occupajicy,— Held 
that  a  tenant  who  sub-let  his  house  for  three 
months,  leaving  only  his  servant  in  the  house 
with  the  sub-tenant,  had  ceased  to  retain 
such  occupancy  as  would  entitle  him  to  the 


franchise.  Kirkwood  v.  M*Gallum,  1874 
(R  A.  C),  2  R.  1  ;  12  S.  L.  R.  31. 

49.  Disqualification  —  Interrupted  Pos- 
session —  "  Inhabitant  -  Occupier  "  —  Im- 
prisonment.— For  purposes  of  the  franchise 
the  C)ourts  do  not  consider  that  imprison- 
ment elsewhere  interrupts  the  continuity  of 
residence  required  from  an  inhabitant-occu- 
pier. IVuU  V.  M'Guire,  1888,  16  li.  263;  26 
S.  L.  R  1 82. 

50.  Disqualification— Minority— Date  of 
—Reform  Act*  1868,  sec.  5,  subsec.  1.— A 

joint  proprietor  was  not  of  full  age  when  the 
assessor  made  up  his  list,  but  he  came  of  age 
before  the  Sheriff  proceeded  to  consider  the 
objection  to  his  being  entered.  Held  that 
he  was  entitled  to  be  put  on  the  roll.  Camp- 
bell V.  Richardson,  1879,  7  R  32;  17  8.  L.  R. 
169. 

51.  Disqualification  —  Honorary  SheriiT- 
Substitute. — Held  that  a  Sheriff  had  done 
wrong  in  removing  from  the  register  of 
voters  the  name  of  an  honorary  Sheriff-Sub- 
stitute. Question  whether  he  was  entitled 
to  vote  reserr-ed.  JFright  v.  Kellie,  1898,  1  F. 
209;  36  S.  L.  R  186 ;  6  S.  L.  T.  232. 

52.  Disqualification— Rates  — Arrears— 
Representation  of  the  People  (Scotland) 
Act,  1868,  sees.  8,  6.— Held  that  the  poor 
rates,  required  under  sees.  3  and  6  to  be  paid 
by  an  inhabitant-occupier  in  order  to  qualify 
for  the  franchise,  are  the  rates  payable  for 
the  year  up  to  the  preceding  15th  May,  and 
not  arrears  for  former  years.  Heicat  v.  Hen- 
derson, 1874  (R  A  C),  2  R  12  ;  12  S.  L.  R  :55. 

53.  Disqualification  —  Poor  Rates  — Re- 
presentation of  the  People  (Scotland)  Act» 
1868,  sec.  3. — An  inhabitant-occupier  was 
assessed  2s.  8d.  of  consolidated  rates,  of 
which  Is.  6d.  was  for  poor  rates.  He  paid 
Is.  in  May  and  another  Is.  before  20th  June, 
but  did  not  specially  appropriate  these  pay- 
ments to  the  poor  rate.  It  did  not  appear 
that  the  collector  had  made  an  appropriation. 
Held  that  he  had  failed  to  pay  his  poor  rates, 
and  was  not  entitled  to  be  placed  on  the  roll 
of  voters.  Bell  v.  Gait,  1896,  24  R  374 ;  34 
S.  L.  R  327  ;  4  S.  L.  T.  259. 

54.  Disqualification— Poor  Rate— Failure 
to  Pay— Notice  of  Assessment— Represen- 
tation of  the  People  (Scotland)  Act»  1868, 
sees.  6,  18. — Held  that  service  on  a  voter  of 
the  usual  notice  of  assessment  to  poor  rate. 


i 


581 


ELECTION  LAW 


582 


was  sufficient  to  satisfy  sec.  18  of  the  Act, 
.and  justify  his  name  being  struck  off  the  roll 
for  non-payment.  Mackenzie  v.  King,  1876 
<R  A  C),  3  R.  8 ;  13  a  L.  R.  35. 

55.  Disqualification  — Rates— Failnre  to 
Pay — Notice. — In  accordance  with  the  prac- 
tice of  the  district  where  he  lived,  A.'s  rates 
were  paid  by  his  landlord  and  he  was  entered 
on  the  roll  of  voters  as  tenant  and  occupier 
of  a  house  of  £3,  10s.  value.  The  landlord 
having  obtained  exemption  no  notice  to  pay 
was  sent  to  A.  Held  that  A.  had  not  failed 
to  pay  his  rates  in  terms  of  sec.  3  of  the 
Bepresentation  of  the  People  Act,  1868,  no 
notice  having  been  sent  him  in  accordance 
with  sec.  8  of  that  Act.  NeiUfm,  1890,  18  B. 
^38 ;  28  S.  L.  R.  193. 

56.  Disqualification— Bates— Failure  to 
Pay— Bepresentation  of  the  People  (Scot- 
land) Act^  1868,  sec.  3— Bepresentation  of 
the  People  Act^  1884,  sec.  9  (6).— With  respect 
to  certain  houses  occupied  by  weekly  tenants 
the  local  authority  had  passed  a  resolution 
that  rates  should  be  levied  on  the  owner.  By 
a  mistake  the  name  of  the  tenant  was  inserted 
in  the  valuation  roll  and  he  was  called  upon 
to  pay  poor  rates,  which  he  declined  to  do. 
Helil  that  he  was  not  thereby  debarred  from 
being  entered  on  the  list  of  voters,  the  rates 
not  being  **  payable "  by  him  in  the  sense  of 
-31  &  32  Vict.  c.  48,  sec.  3.  lydkie  v.  BuruSy 
1903  (B.  A.  C),  6  F.  233 ;  41  S.  L.  B  100 ;  11 
S.  L.  T.  477. 

57.  Disqnalification- Panperism— Qnali- 
ilcation— Ballot  Act,  1872,  sec.  7.— Held 
that  persons  in  receipt  of  parochial  relief 
whose  names  are  still  on  the  register  of 
voters  are  entitled  to  vote.  Arutruther  v. 
JFtlliam8<m,  1886,  13  B.  677 ;  23  S.  L.  B  393. 

58.  Disqualification- Parochial  Belief— 
^1  ft  32  Vict.  c.  48,  sec.  3.— A  voter  received 
•casual  parochial  relief  on  9th  August  1879, 
and  ordinary  relief  on  27th  August,  and 
continued  thereafter  to  receive  ordinary 
relief.  At  the  Begistration  Court  he  was 
objected  to  on  the  ground  of  his  having 
received  parochial  relief,  and  the  objection 
was  iuHained,  Held  that  he  was  entitled  to 
have  his  name  retained  on  the  roll  as  he  had 
not  been  in  receipt  of  parochial  relief  within 
the  twelve  months  prior  to  31st  July  1879. 
Cannon  v.  M'Keand,  1879,  7  R.  41 ;  17  S.  L.  B 
179. 

59.  Disqualification— Parochial  Belief.— 
Held  that  a  person  who  had  received,  under 


the  Poor  Law  Act,  1845,  a  sum  of  £1,  6s.  to 
assist  in  paying  his  house  rent  had  been 
in  receipt  of  parochial  relief  and  was  not 
entitled  to  be  entered  on  the  roll  of  voters. 
DoiigUu  V.  Ballingal,  1885,  13  B.  78;  23 
S.  li.  R.  51. 

60.  Disqualification— Parochial  Belief— 
Bepresentation  of  the  People  (Scotland) 
Act^  1868,  sec.  3. — ^A  father  had  living  with 
him  a  major  idiot  daughter  in  receipt  of 
parochial  relief.  Held  that  he  was  not  there- 
by disqualified.  Gilmour  v.  Cannon^  1873 
(B  A.  C),  1  B.  12  ;  11  S.  L.  R.  33. 

61.  Disqualification  —  Sequestration  — 
Joint-Tenant  and  Occupant.— The  estates 
of  a  voter  whose  qualification  was  joint- 
tenancy  of  a  farm  were  sequestrated.  The 
bankrupt  in  his  state  of  affairs  made  no 
mention  of  his  interest  in  the  lease  and  his 
trustee  made  no  claim  upon  it.  Held  that 
the  bankruptcy  brought  the  partnership  to 
an  end  and  so  terminated  his  qualification. 
M'Goioan  v.  Mather,  1879,  7  B.  46 ;  17  S.  L.  B 
174. 

62.  Disqualification  —  Sequestration.  — 
Held  that  the  bankruptcy  of  the  tenant  of  a 
house  and  garden,  and  the  appointment  of  a 
trustee  in  the  sequestration,  was  not  enough 
to  disqualify  the  tenant  from  being  entered 
on  the  register,  if  the  trustee  did  not  take  up 
the  right  under  the  lease.  Halley  v.  Eadie, 
1878  (B.  A.  C),  6  R.  11. 

63.  Election— Ballot— Irregular  marking 
of  Ballot  Papers— Eifect— Ballot  Act,  1872, 
sec.  2. — The  presiding  officer  at  a  municipal 
election  marked  the  voter's  registration  num- 
ber on  the  back  of  a  large  number  of  the 
voting  papers.  Held  that  the  effect  of  this 
irregularity  was  merely  to  invalidate  the  vot- 
ing papers  so  marked  and  that  the  election 
was  not  void  at  common  law.  Deane,  <tc.  v. 
Magistrates  of  Haddington,  1882,  9  B.  1077;  19 
8.  L.  B.  794. 

64.  Election— Ballot  — Irregularities  at 
Close  of  Poll— Ballot  Act,  1872,  sec.  13, 
sched.  1. — Held  that  certain  irregularities 
by  a  returning  officer  during  the  counting  of 
the  votes  and  afterwards,  which  violated  the 
rules  laid  down  in  schedule  1  of  the  Ballot 
Act,  but  which  did  not  affect  the  result  of 
the  election,  were  not  sufficient  grounds  for 
annulling  the  election.  Deans,  dkc.  v.  Magis- 
tratfs  of  Haddington,  1882,  9  B  1077;  19 
S.  L.  B  794. 
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65.  Election— Ballot  Paper— Ballot  Act, 
1872,  sec.  2— Official  Stamp.— Proo/  allowed 
to  explain  the  absence  of  the  official  stamp 
from  the  back  of  a  ballot  paper.  Query 
whether  such  evidence  competent.  Angtruiher 
V.  Williamson,  1886,  13  R.  677 ;  23  S.  L.  R 
393. 

66.  Election— Ballot  Paper— Necessity  of 
a  Gross— Position  of  Gross- Other  Marks 
on  Paper— Ballot  Act,  1912.— Held  (1)  that 
a  cross  is  essential  to  a  valid  ballot  paper  ; 
(2)  that  making  the  cross  with  the  pencil 
provided  is  not  essential ;  (3)  that  a  cross  to 
the  left  of  the  candidate's  name  spoils  a  paper ; 
(4)  that  any  mark  on  the  back,  or  any  super- 
fluous mark  on  the  face  spoils  a  ballot  paper. 
Hampell  v.  StewaH,  1874,  1  H.  926 ;  11  S.  L.  R 
633. 

67.  Election— Ballot  Papers— Elector's 
Mark-Ballot  Act,  1872,  sees.  2,  2S.—Held, 
in  accordance  with  Robertton  v.  Adamsonf  1876, 
3  R.  978,  that  ballot  papers  marked  with 
two  strokes  not  in  the  form  of  a  cross  were 
good.  AnstriUher  v.  WiUiaTtison,  1886,  13  B. 
577 ;  23  S.  L.  R.  393. 

68.  Election— Personation— Double  Vot- 
ing.—  A  voter  qualified  in  two  different 
burghs  forming  part  of  one  constituency, 
voted  in  each  in  the  belief  that  he  was  en- 
titled to  do  so.  Held  on  a  proof  that  the 
case  was  not  one  of  personation  but  of  mis- 
take, and  that  the  first  vote  should  be  ad- 
mitted, the  second  rejected,  Anstruther  v. 
n^Uliamson,  1886,  13  R  577;  23  S.  L.  R 
393. 

69.  Election  —  Becount  —  Eelevancy — 
Elections  Act,  1868— BaUot  Act,  1872.— 
Petition  against  the  return  of  a  member  of 
Parliament  on  the  ground  that  the  enumera- 
tors had  miscounted  the  votes,  held  relevant. 
Irwin  V.  Mure,  1874, 1  R  834  ;  11  S.  L.  R  348. 

70.  Election  —  Betuming  Officer— ''Tra- 
velling Expenses"  of  Presiding  Officers 
and  Glerks— Betuming  Officers  (Scotland) 
Act,  1891,  sec.  3,  sched.  1— Deputy  Be- 
tuming Officer  —  Ballot  Act,  1872,  sec.  a 
— Held  (1)  that  the  hotel  and  other  personal 
expenses  necessarily  incurred  by  presiding 
officers  and  clerks  fall  within  the  expression 
"  travelling  expenses  " ;  (2)  that  a  properly 
remunerated  deputy  returning  officer  is  not 
entitled  to  a  fee  for  acting  as  a  presiding 
officer.  Ivory  v.  Macrae,  1895,  23  R.  155 ; 
33  S.  L.  R.  104 ;  3  S.  L.  T.  272. 


71.  Election— Betuming  Officer's  Ex- 
penses—Gormpt  Practices  ProTention  Act^ 
1885. — Petition  by  election  agent  for  authority 
to  pay  accounts  of  returning  officer  at  an  elec- 
tion, which  were  admittedly  due,  but  had  not 
been  sent  in  within  fourteen  days  after  the 
poll  was  declared,  granted  de  piano,  Kyd  and. 
Others,  Petitioners,  1886,  23  S.  L.  R  288. 

72.  Burgh  — Occupancy  — Different  Pre- 
mises—Different Burghs  of  Oroup.— Occu- 
pancy in  one  burgh  of  a  district  of  burghs 
can  be  combined  with  occupancy  in  another 
burgh  of  the  same  district,  so  as  to  afford  a 
voting  qualification.  Duncan  v.  Gcdt^  1894^ 
22  R  190 ;  32  S.  L.  R  161 ;  2  S.  L.  T.  327. 

73.  Franchise  —  Burgli  —  Occupancy  — 
Lessee  —  Objection  to  Title  of  Lessor. 
— A  claim  to  be  enrolled  as  tenant  and 
occupier  of  subjects  in  a  burgh  was  ob- 
jected to  on  the  ground  that  the  granter  of 
the  lease  had,  before  granting  it,  executed  a 
disposition  omnium  honorum.  Objection  re- 
pelled. Question^  whether,  where  the  qualifica> 
tion  is  sufficient,  the  Registration  Appeal 
Court  can  inquire  into  the  author's  title. 
Douglas  v.  Adam,  1874  (R  A.  0.),  2  R  10  ; 
12  S.  L.  R  38. 

74.  Franchise  —  Burgb  —  "Lihabitant- 
Occupier"  —  Defeasibility  of  Tenure.  — A 

manager  of  a  gas  company  dismissible  at  one 
month's  notice,  who  had  been  nine  years  on 
the  roll  of  voters^  was  objected  to  on  the 
ground  of  defeasibility  of  tenure.  He  pro- 
duced as  his  contract  with  the  company  a. 
minute  of  the  board  of  directors  appointing- 
him  at  a  certain  salary  ''with  a  house  and 
other  perquisites  same  as  M.,"  the  former 
manager.  Held  that  this  was  not  a  case 
of  defeasible  tenure,  and  objection  rolled. 
SteicaH  v.  Adair,  1879,  7  R  39;  17  S.  L.  IL 
179. 

75.  Franchise  —  Burgh  —  Household  — 
"  Inhabitant-Occupier  "  —  Residence  —  Oc- 
casional Besidence.— if €U  that  the  lessee 
of  a  cottage,  which  he  used  as  Bummer 
quarters  for  three  months,  and  kept  shut- 
for  the  rest  of  the  year,  was  not  entitled 
to  the  franchise  in  respect  of  the  cottage. 
Stewart  v.  M'Fadzean,  1890,  18  R  349;  SS- 
S.  L.  R  196.  Kennard  v.  Allan,  1879,  7  R  1 ;. 
17  S.  L.  R  165.  But  where  a  person  with, 
a  town  and  country  house  passed  his  time 
equally  between  them,  held  that  he  was  en- 
titled to  a  burgh  vote.  Sim  v.  Gait,  1892^ 
20  R.  84  ;  30  S.  L.  R  75. 


585 


ELECTION  LAW 


586 


76.  Franchise— Burgh— '' Inhabitant-Oc- 
cupier "—Continuity  of  Occupation— Bepre- 
sentation  of  the  People  (Scotland)  Act, 
1861,  sec.  IS. — ^A  tenant  of  a  house  in  a 
burgh  left  his  house,  and  allowed  several 
days  to  elapse  before  he  took  and  occupied 
another  house,  during  which  space  of  time 
he  lodged  at  an  inn.  Objection  to  his  enrol- 
ment, on  the  ground  of  non-continuity  of 
occupation,  sustained.  Adair  v.  Kay^  1874 
(R.  A.  C),  2  R.  9 ;  12  S.  L.  R.  38. 

77.  Franchise  —  Burgh  —  Occupancy  — 
Besidence  as  Lodger  and  Tenant.— Occu- 
pancy as  a  lodger  may  not  be  combined  with 
occupancy  as  a  tenant  in  order  to  make  up 
the  year's  residence  necessary  to  qualify  for 
the  burgh  occupation  franchise.  Falconer  v. 
LesseU,  1890,  18  R.  351 ;  28  S.  L.  R.  195. 

78.  Franchise-Burgh— Household— Sub- 
Tenant  of  Boom— ''Dwelling-House "  — 
"Separate  Dwelling"— Bepresentation  of 
the  People  Act,  1884.— "  Dwelling-house " 
means  a  house  or  part  of  a  house  occupied 
as  a  *^ separate  dwelling"  (Representation  of 
the  People  Act,  1884,  sec.  7  (4)),  and  does  not 
include  a  room  to  which  access  is  obtained 
through  the  apartments  of  another  person 
who  keeps  the  key  of  the  house  door.  Bishop 
V.  Duffy,  1894,  22  R.  192 ;  32  S.  L.  K.  152;  2 
fi.  L.  T.  341. 

79.  Franchise  —  Burgh  —  Household- 
Tenant  and  Occupier— Lease.— The  tenant 
of  a  house  held  entitled  to  the  household 
franchise,  although  the  beneficial  interest  in 
the  lease  under  which  he  held  had  been  trans- 
ferred to  a  limited  liability  company.  Mac- 
kenzie V.  Fraser,  1890,  18  R.  346 ;  28  S.  L.  R. 
169. 

80.  Franchise  —  Burgh  —  Household  — 
Pigsty  —  Occupancy  —  Reform  Act,  1832, 
sec.  11. — A  person  was  entered  as  tenant  and 
occupant  of  part  of  a  farm  within  a  burgh. 
The  only  building  on  the  land  was  a  pigsty 
which  had  only  been  occupied  for  a  fortnight. 
Held  that  the  name  should  not  have  been 
entered  in  the  roll.  Johnston  v.  GuUdy  1884, 
12R.42;  22S.  L.  R.  34. 

81.  Franchise-— Burgh— Household — Oc- 
eupancy-Dwelling-House— Occupation  of 
Part   of  a   House  —  Separate   Bating.  — 

Separate  rating  is  necessary  to  make  part 
of  a  house  a  dwelling-house  in  the  sense  of 
the  Act  of  1868;  and  it  is  not  enough  to 
ahow  that  the  omission  to  rate  the  tenement 


arose  from  the  assessor's  fault.  Cannon  v. 
M'Keand,  1879,  7  R.  41 ;  17  S.  L.  R.  176. 
Sproule  V.  Alison,  1874,  12  S.  L.  R.  36. 

82.  Franchise  —  Burgh  —  Occupancy  — 
Besidence— Sheriff-Substitute.  — //0^(2  that 
a  Sheriff-Substitute  whose  commission  obliged 
him  to  reside  in  Forfarshire  had  no  title  to 
the  burgh  franchise  in  Edinburgh.  Smith  v. 
Falconer,  1890,  18  R.  343;  28  S.  L.  R.  165. 

83.  Franchise  —  Burgh  —  Occupancy  — 
Tenant  and  Occupier  —  Dwelling  in 
Father's  House— Occasionally  Sleeping  in 
another  Boom  in  same  Tenement.— ^e/cf 
that  a  son,  who  took  all  his  meals  and 
generally  slept  in  his  father's  house,  was 
not  entitled  to  the  franchise  in  respect  of 
the  tenancy  and  occupation  of  a  small  room 
rented  by  him  at  12s.  a  year  in  the  same  tene- 
ment, practically  unfurnished,  and  in  which 
he  only  occasionally  slept.  Adair  v.  Murray, 
1874  (R.  A.  C),  2  R.  11  ;  12  S.  L.  R.  38. 

84.  Franchise— Burgh— Tenant— Nominal 
Tenancy. — A  voter's  name  stood  on  the  valua- 
tion roll  as  tenant  of  certain  stores,  which 
were  also  occupied,  with  permission  of  the 
voter,  by  his  fat)ier  and  others.  The  store 
had  been  taken  by  the  voter's  father  in  name 
of  the  voter,  who  had  granted  bills  for  the 
rent  but  had  not  paid  any  money.  An 
objection  that  the  tenancy  of  the  voter  was 
merely  nominal  repelled,  Sproule  v.  M^Gredie, 
1874,  12  S.  L.  R.  37. 

85.  Franchise  —  Burgh  —  Occupancy  as 
Tenant  —  Occupancy  of  Different  House 
as  Owner— Bepresentation  of  the  People 
(Scotland)  Act,  1868,  sees.  3, 13.— Occupancy 
as  tenant  of  one  house  in  a  burgh  combined 
with  immediately  succeeding  occupancy  as 
owner  of  another  house,  held  to  qualify  for 
the  burgh  franchise.  Hannah  v.  Dodds,  1875 
(R.  A.  C),  3  R.  7  ;  13  S.  L.  R.  34. 

86.  Franchise  —  Burgh  —  Occupancy  — 
Schoolmaster— Tenancy  under  Agreement 
—Defeasible  Title— Beform  Act,  1832,  sec. 
11. — Circumstances  in  which  objection  that 
the  tenancy  of  a  house  was  defeasible,  repelled, 
APGregor  v.  Caldwell,  1873  (R.  A  C),  1  R.  15 ; 
11  S.  L.  R.  33. 

87.  Franchise  —  Burgh  —  Occupancy  — 
Tenant  —  House  Part  of  Bemuneration— 
Schoolmaster.  —  The  schoolmaster  of  an 
elementary  school,  who  ex  officio  occupied  a 
house   the  title  to  which  was  still  in  the 
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managers  of  said  school,  although  they  had 
now  transferred  its  management  to  the 
School  Board,  held  to  be  tenant  of  the  sub- 
jects, and  entitled  to  be  put  on  the  roll  of 
voters.     Tidly,  1874, 12  S.  L.  R.  37. 

88.  Franchifle— Barc^  Franchifle—Owner 
—  Joint  Occupancy  —  Befonn  Act,  1832, 
86C8.  10,  11. — A  joint  proprietor  in  a  burgh 
must  occupy  in  order  to  qualify  as  a  voter. 
Fairies  v.  APGuffie,  1873  (R  A.  C),  1  R.  13; 
11  S.  L.  R.  33. 


89.  Franchise  —  Burgh  —  Ownership  — 
"True  Owner."  —  A  "true  owner"  of  sub- 
jects in  burgh  is  entitled  to  be  registered 
as  a  voter  if  he  have  resided  within  seven 
miles  of  the  burgh  for  a  period  of  not  less 
than  six  months  before  31st  July,  and  that, 
notwithstanding,  he  has  let  the  subjects  for 
ninety-nine  years  and  not  been  entered  as 
owner  in  the  valuation  rolL  Irons  v. 
JVaucliope,  1892,  20  R  91 ;  30  S.  L.  R.  80. 

90.  Franchise  —  Burgh  —  Ownership  -- 
Joint— Representation  of  the  Feople  Act^ 
1884,  sec.  4,  sees.  2andS(ll).— One  of  several 
joint  owners  is  entitled  to  be  put  upon  the 
roll  of  voters,  "  subject  to  the  like  conditions 
as  if  he  were  the  sole  owner ; "  one  of  these 
conditions  being  that  he  need  not  be  in 
occupation.  Roughead,  1885,  13  B.  75 ;  23 
S.  L.  R.  52. 

91.  Franchise  —  Burgh  —  Ownership  — 
Length  of  Possession. — Lands  or  tenements 
in  burgh,  of  a  yearly  value  of  not  less  than 
£10,  entitle  the  proprietor  to  registration  on 
the  list  of  voters  irrespective  of  duration  of 
his  ownership.  Davidson  v.  Johnston,  1903 
(R.  A.  C),  6  F.  239;  41  S.  L.  R.  171;  11 
S.  L.  T.  503. 

92.  Franchise— Burgh— Owner— Husband 
and  Wife-Reform  Act,  1832  (2  ft  3  Will. 
IV.  c.  65),  sec.  7— Succession  to  Heritage. 

— 'Bymartis  causa  trust-disposition  and  settle- 
ment a  truster  conveyed  to  trustees  his  whole 
estate,  heritable  and  moveable,  with  direc- 
tions to  them  to  pay,  assign,  and  dispone 
the  free  residue  to  his  children,  bom  and  to 
be  born^  equally  among  them.  The  truster 
died  on  11th  February  1884.  After  his  death 
his  seven  children  held  a  meeting  at  which 
they  agreed  to  divide  the  estate  in  a  certain 
manner.  Held  that  the  husband  of  one  of 
the  truster's  daughters  was  entitled  to  have 
his  name  entered  in  the  register  as  proprietor, 
in  right  of  his  wife,  of  a  house  and  garden 


which  had  been  apportioned  to  her  at  this- 
meeting.  Main  v.  Hopper,  1884,  22  S.  L.  R. 
113. 

93.  Franchise  — County  — Interest— Be- 
form  Act,  1832,  sec.  7— Claim  of  Pariah. 
Minister  —  Induction  not  Appointmoi^ 
makes  Minister  Proprietor  of  Glebe.— A 

minister's  election  and  appointment  by  the 
congregation  took  place  on  14th  July.  Hi» 
appointment  was  sustained  by  the  Presbytery 
on  5th  August  and  he  was  inducted  on  25th 
August.  Held  that  he  did  not  become  pro- 
prietor of  the  manse  and  glebe  in  the  sense 
of  the  above  Act  until  his  induction,  which 
was  after  the  last  day  of  July.  Claim  rejected. 
Mitchell  V.  Halley,  1879,  7  R.  11  ;  17  S.  L.  R. 
173. 

94.  Franchise— County— Interest— Right 
to  Use  of  Manse— Dissenting  Minister- 
Representation  of  the  People  Act»  1868, 
sees.  5, 1^  59. — A  dissenting  minister  holding 
office  ad  vitam  aut  eulpam  had  right,  as  part 
of  his  emoluments,  to  the  use  and  occupation 
of  a  manse  valued  at  £18,  and  built  on 
ground  leased  for  116  years  by  trustees  for 
the  congregation.  Held  (diss.  Ld.  Craighill) 
that  he  was  entitled  to  the  franchise  under 
the  Act  of  1868,  as  liferent  proprietor.  Obser-* 
vations  on  admissibility  of  evidence.  Innes  v. 
Robertson,  1878  (R.  A.  C),  6  R.  4;  16  S.  L.  R. 
80. 

95.  Franchise  — County — Interest — Se- 
curity— Title. — A  person  holding  subjects 
under  a  disposition  which  showed  that  his 
right  in  them  was  of  the  nature  of  a  security, 
held  not  entitled  to  the  franchise  in  respect 
of  the  subjects.  M^Kenzie  v.  l^att,  il891, 19 
R.  297  ;  29  S.  L.  R.  239. 

96.  Franchise— County— Interest— Trust 
— Beneficiary. — A  beneficiary  having  an  in- 
terest of  sufficient  yearly  value  in  heritage 
held  by  trustees  for  his  behoof  along  with 
others,  is  entitled  to  be  placed  on  the  register 
of  voters  even  although  the  trust-deed  con- 
tains a  power  of  sale.  Anderson  v.  Niven,  1880, 
8  R  4 ;  18  S.  L.  R.  65. 

97.  Franchise  —  County  —  Occupancy  — 
Tenancy  in  Two  Parishes  —  Mistake  in 
Valuation  Roll  —  Representation  of  the 
People  (Scotland)  Amendment  Act,  1868, 
sec.  6.— A  person  was  on  the  roll  of  county 
voters  as  tenant  of  subjects  the  full  value  of 
which  had  for  years  appeared  in  the  valuation 
roll  as  if  they  were  situated  in  one  parish^ 
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whereas  they  were  in  two.  The  assessor  in 
correcting  the  error  omitted  from  the  current 
valuation  roll  the  part  situated  in  one  of 
the  parishes,  leaving  on  the  roll  only  the 
other  part  which  was  not  of  sufficient  value 
to  qualify.  Hdd  that  the  tenant  had  not 
lost  the  franchise.  Thomas  v.  M^Pherson, 
1873  (R  A.  C),  1  R.  7  ;  11  S.  L.  R.  32. 

98.  Franchise  —  County  —  Occupancy  — 
Absence. — A  voter  was  joint  tenant  with 
his  mother  of  a  house  in  Helensburgh  from 
Whitsunday  1878  to  Whitsunday  1879,  and 
paid  rent  of  a  sufficient  amount  to  give  him 
a  qualification.  He  occupied  it  till  September, 
and  from  that  time  till  Whitsunday  1879  he 
resided  in  lodgings  in  Helensburgh.  His 
mother  resided  in  the  house  until  December 
1878,  when  it  was  shut  up  and  the  claimant's 
furniture  remained  in  the  house  until  the 
term.  Held  that  the  voter  had  been  in 
actual  personal  occupancy  as  required  by  the 
statute.  Johnston  v.  Buchanan^  1879,  7  R.  7  ; 
17  S.  L.  R  163. 

99.  Franchise  —  County  —  Occupancy  — 
Absence — ^Fostman  employed  out  of  Con- 
stituency—Electoral Disabilities  Removal 
Act,  1891,  sec.  2. — An  Edinburgh  postman 
was  tenant  of  a  house  in  Milnathort.  There 
his  wife  and  two  children  lived,  and  there  he 
spent  his  yearly  holiday  (a  fortnight)  and 
Sundays  from  time  to  time.  He  was  never 
absent  continuously  for  more  than  two 
months.  Held  that  he  was  not  an  *4n- 
habitant-occupier "  of  the  house  at  Milna- 
thort. Rintoul  V.  Falconer^  1898,  1  F.  207; 
36  S.  L.  R.  185 ;  6  S.  L.  T.  233. 

100.  Franchise  — County  — Occupancy — 
Absence— Want  of  Occupancy.— A  party 
stood  on  the  roll  as  ^  tenant  of  the  lands  and 
farm  of  P."  His  lease  was  for  nineteen  years, 
but  his  son  was  now  in  the  farm  without  a 
lease,  and  had  paid  the  rent  in  his  father's 
absence.  The  latter,  who  only  owned  two 
horses  of  the  stock,  resided  in  a  neighbouring 
town,  but  took  some  small  share  in  the  man- 
agement, and  had  a  bed  at  the  farmhouse. 
The  son  allowed  his  father  part  of  the  profits. 
Held  that  upon  these  facts  stated  in  the 
Special  Case,  the  objector  had  failed  to  estab- 
lish an  objection  based  on  want  of  occupancy. 
Adamson  v.  Smith,  1879,  17  S.  L.  R.  168. 

101.  Franchise  — County— Occupancy— 
Interruption  —  Lease  of  House— BemoTal 
of  Tenant  to  Occupancy  of  another  House 
— Surrogatum. — The  tenant  of  a  house  under 


a  lease  for  a  year  removed  at  the  landlord's 
request  during  the  currency  of  his  lease  to 
the  occupation  of  another  house,  for  which  he 
paid  the  landlord  the  same  rent  as  for  the 
house  covered  by  the  lease.  Objections  to 
tenant's  claim  repelled,  Paterson  v.  Millar^ 
1878  (R.  A.  0.),  6  B.  22. 

102.  Franchise  —  County  —  Occupancy- 
Constructive— Occupation  by  Relatives.  — 
Held  that  the  tenant  of  a  farm,  who  resided 
elsewhere,  but  left  a  mother  and  brother  to 
occupy  and  manage  it,  was  entitled  to  the 
county  franchise  by  virtue  of  such  occupancy. 
JFeathtrhead  v.  Moffat,  1878  (R.  A.  C),  6  R. 
20. 

103.  Franchise  —  County  —  Occupancy- 
Firm  —  Constructive  Occupancy.  —  The 
carrpng  on  of  the  business  of  a  firm  by  its 
servants  in  premises  tenanted  by  the  firm 
entitles  its  partners  to  the  franchise.  Luhan 
V.  Allan,  1880,  8  R.  13 ;  18  S.  L.  R.  69. 

104.  Franchise  — County  — Occupancy  — 
Defeasible  Tenancy.— A  claimant  to  the 
county  franchise  was  tenant  of  lands  and 
houses  under  a  lease  giving  the  landlord 
power  to  resume  the  subjects  on  six  months' 
notice.  Held  that  his  right  under  the  lease 
did  not  entitle  him  to  the  franchise.  Broken 
V.  SmiUi,  1873  (R.  A.  0.),  1  R  5. 

105.  Franchise— County— Occupancy  — 
Defeasible  Tenancy  —  Defeasibility  of 
Tenure— Sub-Tenant  under  Verbal  Agree- 
ment.— A  sub-tenant,  who  held  lands  for 
twelve  years  under  a  verbal  agreement  with 
the  tenant  without  written  recognition  from 
the  landlord,  held  not  to  be  disqualified  by 
reason  of  defeasibility  of  title.  Livingstotie  v. 
Hamilton,  1873,  11  S.  L.  R  31. 

106.  Franchise  —  County  —  Occupancy — 
Liferent — A  father  in  his  daughter's  marriage- 
contract  bound  himself  to  give  her  during  his 
life  "  the  free  liferent,  use,  and  possession  "  of 
certain  heritable  property,  and  on  his  death 
to  convey  the  property  to  the  marriage-con- 
tract trustees  for  his  daughter  in  liferent  and 
her  children  in  fee.  Held  that  the  daughter 
was  liferentrix  during  her  father's  lifetime 
and  that  her  husband  was  accordingly  entitled 
to  be  enrolled.  Forbes  v.  Halley,  1882,  10  R 
4;  20S.  L.  R.  113. 

107.  Franchise  —  County  — Occupancy — 
Tenant  and  Occupier— Husband  Occupier — 
Wife  Tenant.  —Where  a  husband  occupied  a 
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house  along  with  his  wife,  who  was  the  tenant, 
/leld  that  he  had  no  qualification  for  a  vote  on 
the  ground  of  tenancy.  McQueen  v.  Dunn, 
1674  (R.  A.  C),  2  R.  3 ;  12  S.  L.  R.  32. 

108.  Franchise  — Troflt  — Connty—Occu- 
pancy— Beneficiary— Tenant.— iTtf/f^  that  a 
beneficiary  under  a  trust,  who  was  also  a 
trustee,  and  who  resided  upon  and  managed 
a  farm  for  the  trustees,  was  not  entitled  to 
be  entered  as  joint-tenant  and  occupant  of 
the  farm.  Gairns  v.  Blackwood,  1882,  10  U.  I ; 
20S.  L.  R  116. 

109.  Franchise  —  County  —  Occupancy — 
Tenant  and  Occupant — Tenant  of  Arable 
Land  with  Right  of  Grazing  over  other 
Land. — The  tenant  of  an  arable  farm  pos- 
sessed, along  with  other  tenants,  a  right  of 
hill  pasture.  Each  was  liable  only  for  his 
own  proportion  of  the  rent.  Hehl  that  the 
right  of  hill  pasture  must  be  taken  into 
account  in  estimating  the  value  of  the  hold- 
ing. Dunbar  v.  Rule,  1883,  11  R.  167;  21 
S.  L.  R.  125. 

110.  Franchise  — County  — Occupancy — 
Cottar— Crofters'  Holdings  (Scotland)  Act, 
1886,  sees.  9,  34. — A  claim  to  compensation, 
in  the  event  of  removal  from  his  holding,  does 
not  constitute  an  ^Mnhabitant-occupier "  a 
crofter  who  has  built  his  cottage  and  occupied 
it  without  any  agreement  with  the  owner  of 
the  land.  Campbell  v.  MacLachla7i,  1898,  1  F. 
212 ;  38  S.  L.  R.  188  ;  6  S.  L.  T.  321. 

111.  Franchise  — County  — Occupancy— 
Heritable  Right— Salmon  Fishings— Close 
Time — Reform  Acts. — Salmon  fishings  were 
occupied  for  twelve  months  prior  to  31st  July 
under  a  lease.  Held  that  the  fishings  were 
lands  and  heritages  in  the  sense  of  the  Re- 
form Acts,  and  that  the  annual  close  time 
did  not  make  such  a  break  in  the  occupancy 
as  to  disqualify  for  the  franchise.  Dunn  v. 
CoteswoHh,  1874  (R.  A.  C),  2  R  5 ;  12  S.  L.  R. 
31. 

112.  Franchise  — County— Occupancy— 
Shooting. — Held  that  a  tenant  and  occupant 
of  shootings  held  along  with  a  house  of  the 
necessary  value  is  entitled  to  the  franchise. 
Fatertcm  v.  Johnston,  1879,  7  R.  17 ;  17  S.  L.  R. 
152. 

113.  Franchise  — County— Occupancy- 
Tenancy  of  Lands— Tenant  of  Shootings 
and  Cottage. — Tenancy  of  shootings  and  a 
cottage  and  garden  —  where  the  cumulo 
value  was  entered  in  the  roll  at  £27,  but  the 


value  of  the  cottage  and  garden  did  not  exceed 
£5 — held  to  qualify  for  the  franchise  as  tenant 
and  occupant  of  lands  and  heritages.  Richai-d- 
son  V.  Steuart,  1878  (R.  A.  C),  6  R.  17  ;  16 
S.  L.  R.  76. 

114.  Franchise— County  — Occupancy- 
Joint. — Where  lands  and  heritages  in  a 
county  are  occupied  by  joint- tenants,  divide 
the  annual  value  by  the  number  of  tenants 
and  they  are  all  entitled  to  the  franchise  if 

!  the  dividend  be  not  less  than  £14.  Jf'atn- 
icrxght  v.  Aiken,  1893,  21  R.  164;  31  S.  L.  R, 
126;  1  S.  L.  T.  341. 

115.  Franchise  — County — Occupancy — 
Joint-Tenants  —  Representation  of  the 
Feople  Act,  1884  (48  ft  49  Vict,  c  3),  sec. 

4,  suhsec.  2. — The  Representation  of  the 
People  Act,  1884,  sea  4,  subsec.  2,  provides 
that  '^  where  two  or  more  men  are  owners 
either  as  joint-tenants  or  tenants  in  common 
of  an  estate  in  any  land  or  tenement,''  not 
more  than  one  shall  be  entitled  to  be  regis- 
tered as  a  voter.  He/d  that  this  restriction 
does  not  apply  to  joint-tenants  and  occu- 
pants under  an  ordinary  tenancy  from  year 
to  year,  such  tenants  not  being  owners  of  land 
either  as  joint-tenants  or  tenants  in  common. 
M'Kenzie  v.  Wilson,  1894,  32  S.  L.  R.  149 ;  2 

5.  L.  T.  326. 

116.  Franchise  — County  — Occupancy  — 
Joint-Tenants— Reform  Act^  1884,  sec  4. — 

Held  that  where  there  were  joint-tenants 
under  a  lease  for  fifty-seven  years,  only  one 
of  them  was  entitled  to  be  entered  on  the 
register  of  voters.  Cunninghame  v.  Grossart, 
1886,  14  R.  121  ;  24  S.  L.  R  84. 

117.  Franchise  — County— Occupancy  — 
Joint-Tenancy— Lease— New  Agreement- 
Stamps— Stamp  Act,  1870,  sec.  17.— To  a 
lease  granted  to  A.  and  his  heirs,  excluding 
assignees  and  sub-tenants  without  the  land- 
lord's consent,  was  added  a  minute  attesting 
that  it  was  understood  to  include  B.,  A.'s 
son,  as  joint-tenant,  and  that  B.  along  with 
his  father  undertook  the  whole  obligations 
in  the  lease.  The  lease  was  stamped — the 
minute  unstamped.  Held  (diss,  Ld.  Ormidale) 
that  the  minute  embodied  a  new  transaction, 
and,  being  unstamped,  could  not  instruct 
B.'s  title  to  the  franchise  in  virtue  of  joint- 
tenancy.  Miller  V.  M'Currach,  1878  (R  A.  C), 
6  R.  10 ;  16  S  L.  R.  75. 

118.  Franchise  —  County  —  Occupancy — 
Joint  -  Tenants  —  Verbal   Arrangement.  — 
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Two  sons  claimed  as  joint-tenants  with  their 
father  of  a  farm  of  sufficient  value  to  qualify. 
It  was  admitted  that  some  years  before  the 
claim  was  made  a  verbal  agreement  had  been 
made  with  the  landlord^  that  father  and  son 
should  be  joint-tenants,  and  that  thereafter 
the  receipts  had  been  made  out  in  their  name. 
Held  that  the  tenancy  had  been  instructed, 
and  that  they  were  entitled  to  be  put  on  the 
roll.  Crawford  v.  Johmto7i,  1879,  7  R  3;  17 
8.  L.  B.  164. 

119.  Franchise  — County— Occupancy — 
Sub-Tenant— Servant  of  Company— Sub- 
lioase. — A  farm  was  let  to  a  company  by  lease 
under  which  assignees  and  sub-tenants  were 
excluded.  Held  that  a  servant  of  the  com- 
pany who  occupied  the  house  was  not  en- 
titled to  be  entered  as  tenant  and  occupant. 
Strachan  v.  Clyde,  1882,  10  R.  2 ;  20  S.  L.  R. 
115. 

120.  Pranchise  — County  — Occupancy — 
Sub-Tenant— ABsignation  of  Lease  exclud- 
ing Assignees— Acquiescence— Beform  Act* 
1832,  sec.  9. — Assignees  to  a  lease,  with 
a  clause  excluding  assignees,  possessed  with 
the  landlord's  acquiescence  for  nine  months. 
Held  that  they  were  entitled  to  be  registered 
as  voters  in  the  county.  Young  v.  Nev>- 
bigging,  1873  (R  A.  C),  1  R.  1  ;  11  S.  L.  R. 
30. 

121.  Franchise  — County— Occupancy — 
Sub-Tenant— Date  of  Entry— No  Rent  paid 
for  First  Month. — Three  partners  of  a  com- 
pany entered  on  the  occupation  of  works  on 
1st  July,  but  during  the  whole  of  July  the 
works  were  under  repair.  On  31st  July  they 
were  returned  by  the  landlord  to  the  valua- 
tion assessor  as  tenants.  On  14th  August  a 
long  lease  was  executed  in  favour  of  one  of 
the  partners,  with  entry  as  at  1st  July,  but 
with  the  declaration  that  no  rent  should  be 
paid  for  July  in  respect  the  tenant  had 
not  enjoyed  possession  of  the  works  during 
that  month.  Held  the  individual  partners 
were  tenants  and  occupiers  from  Ist  July. 
Donaldson  v.  Arrol  and  Others,  1879,  7  R,  8 ; 
17  S.  L.  R.  159. 

122.  Franchise  —  County  —  Occupancy- 
Sub  -  Tenant  —  **  Personal  Occupancy  "  — 
Representation  of  the  People  (Scotland) 
Act,  1868,  sec.  6. — A  tenant  voter  sub-let 
two  furnished  rooms  in  his  house.  Held  that 
he  had  not  thereby  lost  the  "personal  occu- 
pancy" thereof.  7Tiomas  v.  Panion,  1873 
(R.  A.  C),  1  R.  17  ;  11  S.  L.  R.  34. 


123.  Franchise  —  County  —  Occupancy- 
Succession  during  the  Twelve  Months- 
Representation  of  the  People  Act,  1884. — 
The  son  of  a  tenant,  succeeding  in  April  as  his 
father's  heir  to  a  farm  held  on  a  fifteen  years' 
lease,  renewed  by  tacit  relocation,  held  en- 
titled to  be  enrolled  in  July  of  the.  same 
year.  Stalker  v.  Young,  1885,  13  R.  77;  23 
S.  L.  R.  52. 

124.  Franchise— County— Occupancy— 
Succession  to  Lease — Reform  Act^  1832 
(2  ft  3  WilL  IV.  c.  65),  sec.  9.  A.,  by  general 
mortis  causa  disposition,  assigned  and  disponed 
to  his  wife  in  liferent  and  his  son  in  fee  his 
whole  means,  including  a  lease.  He  died  upon 
2nd  September  1869,  survived  by  his  wife, 
who  took  the  liferent.  On  21st  October 
1873  she  conveyed  the  liferent  to  her  son, 
and  he  in  August  1874  claimed  to  be  put  on 
the  list  of  voters  as  at  31st  July.  Held  that 
the  fee  of  the  lease  not  having  come  to  the 
son  within  twelve  months  before  the  31st  July 
preceding  the  claim,  but  having  come  to  him 
by  virtue  of  the  mortis  causa  disposition  as  at 
the  date  of  his  father's  deaths  he  was  not 
entitled  to  the  benefit  of  the  succession 
clause  of  the  Reform  Act,  1832.  Hovmam  v. 
Scott,  1874;  12  S.  L.  R.  33. 

125.  Franchise  —  County  —  Ownership — 
Detached  parts  of  Counties.— Lands  in  de- 
tached parts  of  counties  qualify  in  the  county 
within  which  the  detached  part  is  situated, 
notwithstanding  the  provisions  of  the  County 
Voters  Act,  1861,  and  the  Reform  Act,  1868. 
Haliy  v.  Brown,  1877,  5  R.  7 ;  15  S.  L.  R  49. 

126.  Franchise  —  County  —  Ownership — 
Joint-Owners  —  Value.  —  Joint-owners,  no 
matter  how  many  there  be,  of  lands  of  a 
value  suflicient  to  give  each  an  interest  of 
an  annual  value  of  £10,  are  entitled  to  the 
franchise.  This  qualification,  provided  for  by 
the  Reform  Act,  1832,  sec.  8,  is  not  modified 
by  sec.  14  of  the  Representation  of  the  People 
Act,  1868.  Fox  V.  M'Kenzie,  1892,  20  R.  87 ; 
30  S.  L.  R.  78. 

127.  Franchise— County— Ownership  — 
AltematiTe  Proprietary— Qualifications.— 
A  person  claimed  to  be  put  on  the  roll  as 
"proprietor  or  joint-proprietor."  Establish- 
ment of  either  qualification  held  suflicient  for 
his  claim.  Wilson  v.  Malt  man,  1873  (R.  A.  C), 
1  R.  12. 

128.  Franchise  — County  — Ownership  — 
Husband   Proprietor  in   Wife's   Right  — 
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Estate  Bought  by  Tnutees.  —  Trustees 
under  an  antenuptial  trust-deed  by  a  lady 
bought  a  piece  of  ground  with  part  of  the 
trust-funds  and  built  a  house  thereon  which 
was  occupied  by  the  spouses.  Held  (diss, 
Ld.  Graighill)  that  in  respect  of  these  sub- 
jects the  husband  was  entitled  to  be  enrolled 
as  a  voter  as  proprietor  in  right  of  his  wife. 
Blacktcood  v.  VeitcJi,  1878  (R.  A,  C),  6  R.  1 ; 
16  S.  L.  R.  74. 

129.  Franchise  —  County  Franchise  — 
Ownership  —  Liferent  of  Fen-dnties  — 
Reform  Act,  1832,  sees.  7,  8.— The  pro- 
prietor of  a  piece  of  building  ground  gratui- 
tously disponed  part  of  it  to  his  son,  for  his 
liferent  use  allenarly,  and  assigned  the  rents, 
Ac.f  but  excepted  from  the  warrandice  a  feu- 
charter  feuing  the  same  piece  of  ground  to 
another  for  a  feu-duty  of  £11.  The  feu- 
duties  being  thereafter  paid  to  the  son,  held 
that  he  was  entitled  to  the  franchise  as  life- 
rent proprietor.  Halley  v.  Stirling,  1878 
(R.  A.  0.),  6  R.  12  ;  16  S.  L.  R.  82. 

130.  {"ranchise  — County— Ownership  — 
Schoolmaster  —  Defeasibility  of  Tenure 
RemoTed— Education  Act,  1878,  sec.  24.— 
Held  that  a  schoolmaster,  appointed  under 
the  Act  of  1872,  was  entitled  to  be  entered 
as  **  liferent  proprietor  ex  officio  "  of  the  house 
and  garden  if  of  the  annual  value  of  £5  which 
he  held  as  part  of  his  emoluments.  Murray  v. 
Morton,  1878  (R  A.  0.),  6  R.  26 ;  16  S.  L.  R 
84.  Of.  Ikovm  V.  Paterson,  1876,  4  R.  6 ;  14 
S.  L.  R.  76.  IVardrtyp  v.  Cockbum,  1874,  2  R. 
6  ;  12  S.  L.  R.  33.  The  law  prior  to  the  pass- 
ing of  the  Education  Act,  1878,  denied  the 
franchise  in  such  circumstances.  Kilgour  v, 
Hally,  1877,  5  R.  3;  15  S.  L.  R.  47.  Mitchell 
V.  M'Nicoll,  1877,  5  R.  7.  Boyle  v.  M'Gotcan, 
1877,  5  R.  10.  [In  the  last  cited  case  the  ques- 
tion arose  as  to  the  rights  of  the  husband  of 
a  schoolmistress.] 

131.  Franchise  — County— Ownership — 
Trust-Estate— Direction  to  Sell  on  Expiry 
of  Liferent.  —  Trustees  and  beneficiaries 
under  a  settlement  of  heritage  had  each  right 
to  a  share  of  the  rents  sufficient  to  qualify. 
Part  of  the  estate  was  burdened  with  a  life- 
rent, on  the  expiry  of  which  the  estate  was 
to  be  sold  and  divided  among  the  beneficiaries 
or  his  portion  conveyed  to  any  beneficiary  so 
desiring.  Held  that  they  were  qualified  as 
joint-proprietors  during  the  liferent.  !>keete 
V.  Duncan,  187.3  (R.  A.  C),  1  R.  18  ;  11  S.  L.  R 
35. 


132.  Franchise  — County— Ownership  — 
Trust  —  Direction  to  Sell  —  Conversion  — 
Heritable  and  Moveable.- When  there  is  an 
unqualified  direction  to  trustees  to  sell  heri- 
table property  forming  part  of  the  trust- 
estate,  that  operates  conversion,  and  the 
interest  of  the  beneficiaries  in  the  property 
being  moveable,  they  are  not  eligible  for  the 
owners*  franchise.  Anderson  v.  Ovens,  1879, 
7  R.  42  ;  17  S.  L.  R.  170. 

133.  Franchise  — County— Ownership  — 
Property  Allocated  by  Building  Society. — 
A  member  of  a  building  society  to  whom 
property  had  been  allocated  by  a*  minute  of 
the  society  held  not  to  have  a  good  ownership 
qualification.  (Bishop  v.  Dove,  1868,  7  Macph. 
301  ;  41  Sc.  J.  179,  followed.)  Dalglish  v. 
irright,  1874  (R.  A.  C),  2  R.  6 ;  12  S.  L.  R, 
34. 


134.  Franchise  — County— Ownership  — 
Property  Allocated  by  Building  Society — 
Contract  of  Sale. — A  member  of  a  building 
society  to  whom  property  had  been  by  minute 
allocated,  claimed  the  franchise  on  the  ground 
that  the  minute  disclosed  an  independent 
contract  of  sale  to  him  prior  to  31st  January 
of  the  current  year.  Held  that  there  was  no 
sufficient  binding  contract,  and  claim  to  vote 
rejected.  Dalglish  v.  JVright,  1874  (R.  A.  C), 
2  R.  6  ;  12  S.  L.  R.  34. 

135.  Franchise  — County— Ownership  — 
House  Proprietor — Sequestration  —  Recall 
before  Appointment  of  Trustee.— The  pro- 
prietor of  a  house,  qualifying  for  the  county 
franchise,  was  sequestrated,  but  the  seques- 
tration was  recalled  before  the  appointment 
of  a  trustee.  Held  that  the  continuity  of  his 
proprietorship  had  not  been  thereby  inter- 
rupted. Lennox  v.  Donaldson,  1878  (R.  A  0.)> 
6  R.  8  ;  16  S.  L.  R  77. 

136.  Franchise  — County— Ownership  — 
Destruction  of  Subjects  by  Fire— Interrup* 
tion  of  Occupancy. — A  person  claimed  to  be 
enrolled  as  proprietor  of  a  studio  and  garden. 
The  two  subjects  together  were  of  sufficient 
value,  but  neither  by  itself  was  of  sufficient 
value  to  entitle  him  to  a  vote.  In  the  begin* 
ning  of  February  the  studio  was  burned  down 
but  was  rebuilt  within  two  months.  Held 
that  the  qualification  had  not  been  interrupted. 
Hunter  v.  Uallantiiie,  1879,  7  R.  2  ;  17  S.L.  R. 
176. 

137.  Franchise  —  County  — Ownership — 
Sale  of  Subjects. — After  the  date  of   his 
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claim,  but  before  the  Sheriff  dealt  with  it, 
the  claimant  sold  the  subjects  on  which  his 
claim  was  based.  Held  that  the  claim  fell  to 
be  disallowed.  M^Kenzie  v.  Conirie,  1891,  19 
B.  292  ;  29  S.  L.  R.  143. 

138.  Franchise  —  County  —  Ownership  — 
Successive— Proprietor  and  Tenant— Be- 
presentation  of  the  People  (Scotland)  Act, 
1868,  sec.  13. — It  is  not  competent  to  com- 
bine occupancy  as  tenant  with  occupancy  of 
the  same  subjects  in  immediate  succession  as 
proprietor  in  order  to  found  a  county  qualifi- 
cation. Grdg  v.  MacCreath,  1882,  10  li.  11; 
20  S.  L.  R.  202. 

139.  Franchise  — Oonnty— Ownership  — 
Successive  Ownership  of  Diiferent  Premises 
—Representation  of  the  People  (Scotland) 
Act,  1868,  sec.  13. — Successive  ownership 
without  occupancy  and  of  diflferent  premises, 
heUl  not  to  qualify  for  the  county  franchise. 
Leui-mont  v.  Young,  1875  (R.  A.  C),  3  R.  5; 
13  S.  L.  R.  35. 

140.  Franchise  —  Lodger  —  Change  of 
Qualification  —  Verbal  Claim  —  Necessity 
for  new  Advertisement  —  Reform  Act, 
1868,  sec.  19,  subsec.  3.— A  lodger  who  has 
changed  his  lodgings  must  put  in  a  new  claim 
and  have  it  of  new  advertised  by  the  assessor. 
Adair  v.  M^Biide,  and  Donald  v,  Adair,  1879, 
7  R.  38  ;  17  S.  L.  R.  177. 

141.  Franchise  —  Lodger  —  Residence  — 
Absence  during  Three  Months  a  Tear.— 

Absence  for  three  months  a  year  from  lodgings 
taken  by  the  year,  held  not  to  deprive  the 
lodger  of  his  franchise.  Falconer  v.  Danlop, 
1890,  18  R  342;  28  S.  L.  R.  167. 

142.  Franchise  —  Lodger  —  "  Residence  " 
—Representation  of  the  People  (Scotland) 
Act,  1868,  sec.  4. — Held  that  occupation  of 
rooms  from  Friday  night  till  Monday  morn- 
ing on  every  week  during  the  year  did  not 
constitute  *^  residence  "  entitling  an  applicant 
to  a  lodger's  vote,  although  he  paid  for  the 
rooms,  which  lay  empty  for  his  use  during 
the  rest  of  the  week.  Miller  v.  Bruce,  1899, 
2  F.  265  ;  37  S.  L.  R.  186. 

143.  Franchise— Lodger— Sole  Tenant- 
Sole  occupancy  by  a  lodger  of  a  bedroom  of 
less  than  £10  a  year  in  value  and  common  use 
of  other  rooms  in  the  house  where  he  lodged 
held  not  to  entitle  the  lodger  to  the  franchise. 
Ch-ey  V.  Deuchar,  1890,  18  R.  341 ;  28  S.  L.  R. 
168. 


144.  Franchise— Lodger— Rooms  in  Hotel 
—"Sole  Tenant"— Tem]K>rary  Absence.— 

A  gentleman  hired  rooms  in  an  hotel  for  one 
year.  They  were  of  the  required '  value  to 
entitle  him  to  the  lodger's  franchise.  For 
three  months  he  resided  elsewhere  for  the 
benefit  of  his  health,  and,  in  his  absence,  the 
landlord,  without  his  tenant's  knowledge, 
allowed  other  parties  to  occupy  and  pay  for 
the  rooms  for  short  periods ;  making  no  charge 
against  his  tenant  for  such  periods.  Hell  that 
the  tenant  was  entitled  to  the  lodger's  fran- 
chise. Malcolm  v.  Browm,  1894,  22  R  188; 
32  S.  L.  R.  160;  2  S.  L.  T.  326. 

145.  Franchise— Lodger— "Sole  Tenant" 
— ^Wife. — A  lodger  remains  "sole  tenant"  of 
his  lodgings  although  his  wife  resides  with 
him.  Hamilton  v.  Baton,  1898,  1  F.  2()8 ;  36 
S.  L.  R.  186 ;  6  S.  L.  T.  233. 

146.  Franchise  — Lodger  — Son  residing 
with  Father. — A  son  who  occupies  rent  free 
rooms  in  his  father's 'house  is  not  eligible  for 
the  lodger  franchise.  Macdonald  v.  Dickson, 
1888,  16  R.  143 ;  26  S.  L.  R.  102.  But  held 
contra  where  valuable  consideration  passed 
from  the  son  to  the  father.  Brown  v.  Martins^ 
1885,  13  R  159;  23  S.  L.  R.  109. 

147.  Franchise— Lodger—  Sons  in  Father's 
House  —  Joint  Lodgers. — Held  that  sons 
having  in  their  father's  house  and  for  valuable 
consideration  the  exclusive  use  of  separate 
bedrooms  and  a  joint  use — also  exclusive — of 
the  parlour,  subject  to  occasional  permissive 
use  of  the  parlour  by  other  members  of  the 
family,  were  joint  lodgers  in  the  sense  of  the 
Representation  of  the  People  Acts.  Brown 
V.  Martins,  d-c.,  1885, 13  R.  159 ;  23  S.  L.  R.  109. 

148.  Franchise  — Lodger  — Lodgings  as 
Part  Salary  for  Services. —A  man  lield 
entitled  to  be  enrolled  as  a  lodger  though 
he  paid  no  money  rent  but  occupied  the  ac- 
commodation in  respect  of  which  his  claim 
was  made  as  part  of  his  remuneration  from 
his  employer.  Daly  v.  Broun,  1885,  23  S.  L.  K. 
111. 

149.  Franchise— Lodger— Lodgings  in 
diiferent  Parliamentary  Divisions.  —  The 
lodgings  in  respect  of  which  a  lodger  claims 
to  be  put  upon  the  roll  of  voters  for  any 
parliamentary  division  of  a  burgh  must  (all  of 
them,  if  the  lodgers  have  occupied  several) 
have  been  situate  within  that  division.  Broken 
V.  I'aterson,  1898,  1  F.  205  ;  36  S.  L.  R.  184  ; 
6  S.  L.  T.  232. 
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150.  Franchise  —  Lodger  FranduBe  — 
Valne  of  Kooms— Representation  of  the 
People  (Scotland)  Act,  1868  (31  ft  32  Vict. 
C.  48),  sec.  4. — Held  that  in  determining  the 
annual  value  of  lodgings,  the  fact  that  the 
house  of  which  they  formed  a  part  was  entered 
in  the  valuation  roll  as  of  a  less  annual  value 
than  £lO  was  not  conclusive  evidence  that  the 
lodgings  were  not  of  the  value  of  £10  or 
upwards.  Kellie  v.  Little,  1897,  24  R.  379;  34 
8.  L.  R.  329  ;  4  S.  L.  T.  259.  Flynn,  1899, 
2F.  269;  37  S.  L.  R.  187. 

151.  Franchise  —  Lodger  Franchise  — 
Annual  Valne  — Appeal  — Competency  — 
Representation  of  the  People  Act^  1868, 
sees.  4,  22. — A  Sheriff  found  in  fact  that  the 
lodgings  of  the  appellant  were  of  an  annual 
value,  if  let  unfurnished,  of  less  than  £10.  A 
case  stated  for  appeal  set  forth— That  the 
rent  of  the  whole  house  was  £12,  lOs  ;  that 
the  claimant  paid  8s.  per  week  for  his  room ; 
that  he  had  declared  itf  annual  value,  if  let 
unfurnished,  to  he  £10,  8s.,  i.e.  half  the  sum 
paid  hy  him  for  the  whole  year  ;  that  it  was 
the  practice  in  the  Valuation  Court  to  take 
this  criterion  of  value.  The  question  to  the 
Court  was — Whether  in  determining  the  value 
of  the  room,  if  let  unfurnished,  the  Sheriff  was 
right  in  taking  into  consideration  all  the  cir- 
cumstances admitted  and  proved,  or  was 
hound  to  accept  the  claimant's  declaration 
on  an  oath,  and  the  fact  that  the  rent  paid 
for  the  lodgings  was  8s.,  as  being  conclusive  ? 
The  Court  dumissed  the  appeal,  holding  that 
it  raised  no  question  of  law.  Hamilton  v. 
Ferguson,  1897,  25  R.  94 ;  35  S.  L.  R  107  ; 
5  S.  L.  T.  219. 

152.  Franchise  —  Service  —  "  Inhabitant- 
Occupier  "—Representation  of  the  Feople 
Act,  1884,  sec.  3.  — A  block  of  buildings  was 
used  by  the  owners,  partly  as  a  shop  and 
partly  for  the  housing  of  their  employees. 
The  manager  of  the  shop  occupied  a  suite  of 
apartments,  and,  in  a  separate  flat,  isolated 
from  the  manager's,  M^Guffie,  a  butler,  lived 
in  a  room  occupied  by  him  exclusively.  The 
manager  had  a  general  supervision  of  all 
domestic  servants,  including  M*Guffie.  Held 
that  M'Guffie  did  not  occupy  premises  in- 
habited by  the  manager,  and  was  entitled  to 
the  service  franchise.  Falconer  v.  M*Ouffi^, 
1891,  19  R.  295  ;  29  S.  L.  R.  237. 

153.  Franchise— Service— Boots  in  Hy- 
dropathic—Representation of  the  Feople 
Act,  1884^  sec.  3. — The  boots  of  a  hydro- 
pathic   occupied    a    room    in    one    of    the 


hydropathic  buildings.  Of  it  he  had  the 
sole  use,  with  the  power  of  excluding  others. 
The  manager  of  the  hydropathic  occupied 
another  part  of  the  same  building.  The 
manager  had  control  of  all  the  servants,  in- 
cluding the  boots.  Held  that  the  boots  was 
not  an  inhabitant-occupier  in  terms  of  the 
Representation  of  the  People  Act,  1884, 
because  he  was  truly  in  the  employment  of 
the  manager,  and  inhabited  the  same  dwell- 
ing-house. Colquhoun  v.  Young,  1897,  25  R. 
101 ;  35  S.  L.  R  110  ;  5  S.  L.  T.  218. 

154.  Franchise  —  Service  —  Clerk  of 
Hydropathic  —  "Dwelling-house"  —  Re- 
form Act,  1884,  sec.  Z.—Held  that  a  clerk 
in  the  employment  of  a  hydropathic  company 
and  who  lived  in  the  hydropathic  inhabited 
a  dwelling-house  within  the  meaning  of  the 
above  Act,  and  was  entitled  to  be  entered  on 
the  register  of  voters.  Ballingal  v.  Menzie», 
1886,  14  R.  127  ;  24  S.  L.  R.  81. 

155.  Franchise  —  Service  —  Coachman  — 
Representation  of  the  People  Act,  1884, 
sec.  3.  —  A  coachman,  who  occupies  a  house 
over  the  stables,  but  who  sleeps  and  takes 
his  meals  in  the  mansion-house,  is  not  en- 
titled to  the  franchise.  Campbell  v.  MorrU, 
1895,  23  R.  118;  33  S.  L.  R  121 ;  3  S.  L.  T. 
171. 

156.  Franchise — Service— Policeman  re- 
siding in  Barracks— Representation  of  the 
People  Act,  1884  (48  &  49  Vict.  c.  3),  sec. 
3. — A  police  constable,  who  resides  in  barracks 
where  he  has  a  separate  room,  is  an  inhabitant- 
occupier,  in  the  sense  of  the  statute  48  &  49 
Vict,  c  3.  Wallace  v.  Borrie  and  Another, 
1897,  24  R  376 ;  34  S.  L.  R.  326 ;  4  S.  L.  T. 
259. 

157.  Franchise  —  Service  —  Priest — Re- 
presentation of  the  People  Act,  1884,  sec.  3. 
— A  priest,  resident  in  separate  chambers,  in 
a  seminary  presided  over  by  his  rector,  held 
not  entitled  to  the  franchise:  (1)  he  had  no 
contract  of  service;  (2)  if  he  had,  then  his 
master  lived  in  the  same  house.  Monyhan, 
1894,  22  R.  195 ;  32  S.  L.  R.  154;  2  S.  L.  T. 
341.  Cruise  v.  Annan^  1892,  20  R  79;  30 
S.  L.  R  62. 

158.  Franchise  —  Service  —  Priest— Joint 
Occupancy- Religions  Brother. — As  mem- 
bers of  a  religious  body  a  number  of  clergy- 
men lived  together  in  a  house  where  each 
had  his  private  apartment  and  used  public 
rooms    in    common.      Held    that    each    was 
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entitled  to  the  franchise.      Walshe  v.  Annan^ 
1892,  20  R.  83 ;  30  S.  L.  R.  77. 

159.  Franchise  —  Service  —  Soldier.  — 
Soldiers  resident  in  barracks,  who  occupy 
separate  rooms  for  the  qualifying  period,  are 
entitled  to  the  service  franchise.  Gay  v. 
M'GxUj  1887, 15  R.  90 ;  25  S.  L.  R.  85. 

160.  Franchise  —  Service  —  County  — 
Representation  of  the  People  Act,  1884. 
— Exclusive  occupation  of  a  bedroom  in  the 
house  of  a  farmer  whom  he  served,  held  not 
to  entitle  the  manager  of  the  farm  to  the 
service  franchise.  Philip  v.  Roxburgh^  1888, 
16  R.  261;  26S.  L.R  181. 

161.  Franchise  —  Service  —  Servant  — 
Son  with  no  Contract.  —  A  son  worked 
on  his  father's  farm,  fed  at  his  father's 
table,  and  was  given  what  money  he  re- 
quired from  time  to  time.  He  slept  in  a 
separate  cottage.  There  was  no  contract 
of  service  between  him  and  his  father,  and 
there  was  no  evidence  that  his  occupancy 
of  the  cottage  was  connected  with  his  ser- 
vice. Hdd  that  he  was  not  entitled  to  the 
service  franchise.  Aitchison  v.  Lothian,  1890, 
18  R  337;  28  S.  L.  R.  167. 


162.  Register  —  Qnalilication— Entry  in 
Register. — It  is  not  necessary  to  insert  in 
the  qualification  column  of  the  register  of 
voters  the  word  "occupant."  Kennedy  v. 
Alexander,  1880,  8  R  I ;  18  S.  L.  R.  66. 

163.  Register— Amendment— Powers  of 
Sheriff  to  Correct  —  Burgh  Voters  Act^ 
1856^  sec  23. — Held  that  under  sec.  23  of 
the  Act  of  1856  the  Sheriff  has  no  power  to 
alter  the  voter's  qualification  from  tenancy 
to  proprietorship.  Anderson  v.  Ireland,  1876 
(R  A.  C),  4  R  1 ;  14  S.  L.  R  75. 

164.  Register  —  Amendment  —  Error  in 
Entry  of  Qualification.  —  A  voter  removed 
from  one  house  to  another  in  the  same  street. 
In  the  next  valuation  roll  he  was  correctly 
entered  as  '^  proprietor  and  occupant  of 
house  K.  Road,"  but  the  old  eutry  of 
''tenant  and  occupant  of  house  K.  Road'' 
was  allowed  to  remain  in  the  voters  roll. 
Held  that  he  could  not  vote  on  the  existing 
entry  in  the  voters  roll,  nor  was  it  competent 
to  correct  it  by  substituting  "proprietor" 
for  "tenant."  Liviny stone  v.  (Jnuin,  1877,  5 
R  1 ;  15  8.  L.  R  48. 

165.  Register  of  Voters— Amendment- 
Alteration  on  the  Register  by  the  Assessor 


—County  Voters  Act,   1861,  sec  8.  —  A 

voter  having  become  "joint  proprietor"  in- 
stead of  proprietor  made  a  correct  return 
to  the  assessor,  who  altered  the  register  of 
voters,  adding  the  word  "joint"  to  that  of 
"proprietor"  in  the  qualification  column. 
Held  that  the  assessor  was  entitled  to  do 
this,  and  that  it  was  not  necessary  that  a  new 
claim  should  have  been  lodged.  Anderson  v. 
Lees,lS79,  7  R  30;  17  S.  L.  R.  167. 

166.  Register  of  Voters— Amendment- 
County  Voters'  Registration  Act,  1861, 
sec  44. — The  Court  remitted  to  the  Sheriff 
to  correct  the  description  of  a  claimant's 
qualification  by  substituting  in  the  register 
of  voters  the  words  "tenant  and  occu- 
pant" for  "proprietor  and  occupant  and 
tenant  and  occupant  in  succession."  Murray 
V.  Donnan,  1882,  10  R  13;  20  S.  L.  R 
203. 

167.  Register  of  Voters— Amendment  by 
Sheriff— Amendment  rendered  necessary  by 
Mistake  of  Assessor— County  Voters  Act^ 
1861,  sec.  44. — ^A  voter  who  had  been  pro- 
prietor of  qualifying  subjects  became  joint 
proprietor  of  them.  He  mado  the  proper 
return,  but  by  a  mistake  on  the  part  of  the 
assessor  he  was  entered  on  the  register  as 
proprietor.  Held  that  the  Sheriff  was  en- 
titled to  correct  the  register  by  inserting 
the  word  "joint"  before  proprietor.  Ander-- 
son  V.  Mercer,  1879,  7  R  28 ;  17  S.  L.  R.  166. 
Nelson  v.  M'Gowan,  1876,  4  R.  3;  14  S.  L.  R 
74. 

168.  Register— Amendment  of— County^ 
Voters'  Registration  Act*  1861,  sec.  44.— 
Held  that  it  was  incompetent  for  a  Sheriff 
to  alter  an  entry  in  the  register  of  votera 
from  "proprietor"  to  "joint  proprietor." 
Millar  v.  Adarnson,  1884,  12  R  169;  22 
S.  L.  R  108. 

169.  Register  of  Voters— Amendment — 
Error   due   to  Proprietor's  Mistake.  — A 

joint  proprietor  made  a  return  correctly  to 
the  assessor  as  such ;  he  subsequently  became 
sole  proprietor.  The  assessor  discovered  this 
after  he  had  made  the  entry  in  the  register, 
and  accordingly  inserted  him  in  the  valuation 
roll  as  proprietor.  Held  that  the  Sheriff 
was  not  entitled  to  correct  the  register  by 
deleting  the  word  "joint,"  the  omission  having 
been  that  of  the  voter  himself,  who  ought  to 
have  put  in  a  new  claim.  Proprietor's  claim 
rejected.  Anderson  v.  Fairgrieve,  1879,  7  R.  31  ; 
17  S.  L.  R.  167. 
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170.  B«fistar  of  Voten— Amendmeiit— 
Ifigdmffliytian  of  Fkopiietor  —  Coontr 
Toten  Aet^  1861,  tec  41— Where  a  pnv 
prietor  wm  on  the  register  wrongly  described 
as  proprietor  of  a  fen-datj  in  place  of  a 
ground-annnaly  JwM  that  the  entry  ooold  be 
corrected.  Ferguton  t.  Laitgy  1878  (R.  A.  C), 
6R.  13;  16  S.  L.  R.  78. 

171.  Value  —  Altenition  of  AsseMox'B 
Taluatloii— Staadmrd  Pending  Appeal— 
Talnation  of  Lands  Aet^  18H  a^-  12— 
Talnation  Amendment  Aet^  1857,  aec.  2. 

— An  appeal  was  taken  against  an  alteration 
•of  the  assessor's  valuation  of  certain  subjects 
by  the  Commissioners  of  Supply.  The  Talna- 
tion roll,  as  altered,  hdd  conclusive  pending 
Appeal.  Thomas  v.  Etnng,  1873  (R.  A.  C), 
1  R.  10. 


172.  Valoe-Valnation  Boll— Finality.— 
The  valuation  roll  is  not  conclusive  evidence 
of  the  value  of  lands.  Dunbar  v.  RuUy  1883, 
1 1  R  167 ;  21  8.  L.  R  125.  But  see  Harkness 
V.  Scott,  1899, 2  F.  268 ;  37  8.  L.  R.  187.  Sttven- 
Mm  V.  Miller,  1880,  8  R.  8  ;  18  S.  L.  R.  69. 

173.  Valne— Valuation  Soll-Omiaaion  by 
Aaaeaaor— Proof  of  Value.— Where  subjects 
had  been  erroneously  omitted  from  the  valua- 
tion roll,  held  competent  for  the  proprietor  to 
prove  their  existence  and  value  by  extrinsic 
evidence.  Morrison  v.  Anderson,  1879,  7  R.  7 ; 
17  8.  L.  R.  164. 

174.  Value  —  Valuation  Roll— Nominal 
and  Real  Value.— /fe^  that  the  proprietor- 
ship of  ground  yielding  a  ground-annual  of 
£'19  was  a  good  qualification,  although  the 
value  of  the  ground  as  it  appeared  in  the 
valuation  roll  was  only  158.  per  annum. 
Ferguson  v.  Lang,  1878  (R.  A.  C),  6  R.  13; 
16  S.  L.  R.  78. 

175.  Value  —  Valuation  Rell  — School- 
master.— Held,  in  the  circumstances  of  the 
•case,  that  it  was  not  competent  to  go  behind 
the  entry  in  the  valuation  roll.  WUkie  v. 
Adair,  1879,  7  R.  49  ;  17  8.  L.  R.  178. 

176.  Value  —  Valuation  Roll  — County 
Pzanchiae- Lease  of  Ailaa  Oraig— Valua- 
tion of  Lands  (Scotland)  Act^  1854,  sec.  34. 
— Ailsa  Craig  was  let  to  two  joint-tenants  for 
£30  a  year,  with  a  cottage  thereon  and  right 
to  kiJl  wild-fowl,  &c.,  under  restrictions.  It 
was  entered  on  the  valuation  roll  hb  land, 
value  £'30  a  year.     Held  that  in  a  question  of 


the  tenant's  qualification  to  vote  the  valua- 
tion was  conclusive.  Girvan  v.  Campbell,  1875 
(R.  A  C),  3  R.  1 ;  13  S.  L.  R  32. 

177.  Yalne  —  Liferenter  Ptoprietor — 
Boaid    BrhoolmasteT  —  Edueation    Act^ 

'  1878  (41  Ik  42  Viet  c  78X  mc  24r- 
Yalne — ^Fen-Doty. — A  schoolhouse,  teacher's 
house,  and  garden  were  entered  in  a  county 
valuation  roll  at  an  annual  value  of  £8.    All 

;  rates  and  taxes  were  paid  by  the  School 
Board,  who  also  paid  to  the  superior  of  the 
whole  lands  a  feu-duty  of  £7, 10s.  per  annum. 
Held  that  the  value  of  the  teacher's  house 
was  thereby  reduced  below  the  statutory 
qualification,  it  being  necessary  to  deduct 
one-half  of  the  fen-duty  paid  as  in  respect  of 
the  whole  lands  from  the  annual  rental  of 
the  house,  there  having  been  no  allocation; 
and  objection  to  the  claim  sustained.  Paterson 
V.  Brown,  1878,  16  S.  L.  R.  83. 


178.  Value  —  False  Declaration  —  In- 
dependent Evidence. — A  claimant  of  the 
lodger  franchise  stated  in  his  declaration  that 
he  occupied  a  bedroom  and  parlour  of  the 
annual  value,  unfurnished,  of  £10.  He 
admitted  in  evidence  that  he  occupied  only 
a  bedroom.  Held  that  the  effect  of  this 
admission  was  to  annul  the  testimony  of 
his  declaration  as  primd  facte  evidence  of 
value;  and  that  the  value  must  be  proved 
otherwise.  The  claimant  occupied  the  room 
in  a  farmhouse  in  part  pajrment  for  his 
services  on  the  farm.  His  full  wages  should 
have  been  £35  to  £40  and  board  in  a  bothy. 
He  received  12b.  a  week  and  his  lodging  as 
stated.  The  rent  of  the  farm  was  £137. 
Held  that  there  was  no  sufficient  evidence  of 
the  value  of  the  room.  Green  v.  Donaldson, 
Green  v.  Stewart,  1901  (R.  A.  0.),  4  F.  245 ; 
39  S.  L.  R.  186. 

179.  Value  —  Deduction — Refonn  Act, 
1832,  sec.  7  —  Representation  of  the 
People  (Scotland)  Act,  1868,  sec.  5.— Held 
that  in  assessing  the  annual  value  of  land 
for  qualification  as  a  voter  under  the  above 
Acts,  the  interest  on  money  reserved  to 
the  disponer  as  a  real  burden  in  the  disposi- 
tion of  the  land,  in  respect  of  which  a  claim  is 
made,  need  not  be  deducted.  Blackwood  v. 
Ferguson,  1882,  10  R  6;  20  S.  L.  R.  199. 

180.  Value— Building  erected  by  Tenant. 

— In  the  valuation  roll  subjects  were  entered 
as  of  the  value  of  £9.  In  another  column 
headed  "remarks,"  it  was  stated  that  the 
tenant  only  paid  £9,  10s.  to  the  landlord,  but 
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had  himBelf  erected  buildings  of  the  annual 
value  of  £10.  Held  that  the  value  of  the 
subjects  must  be  held  to  be  £19,  10s.  and 
tenant's  claim  admitted.  Ferguson  v.  Kerr, 
1879 ;  7  R  7. 
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Annual  Rent,  Bond  of,  87-89. 

Annuity  to  Widow,  154-158.    See  Pro- 

vuiona, 
BUBDEN,  60,  61,  109-116. 
Compensation  Money,  125. 
Consents  to  Disentail,  42-64. 
Consigned  Money,  162-165. 

Consolidation    of    Supebiority    and 
Pbopebty,  199. 

constbuction  of  deeds,  11-14. 

Cbown  Chabter,  28,  192. 

curatob  bonis,  84-86. 
cubatob  ad  litem,  52-54,  144. 
Date  of  Bntail,  5-8. 
Debt,  Chabging  on  Estate,  117,  118. 
Deed  of  Entail,  5-30. 
Descent,  Sbcubed,  55,  56. 
Descbiption  by  Refebence,  23,  44. 
Devolution,  32,  137,  160. 
DiBECTiON  TO  Entail,  31-40. 

Disentail,  80,  37,  38,  41-83 ;  and  see  Pro- 

visiofu. 
Effect   of   Disentail,  56-58;  and    see 

Proviaions, 

Election  between  two  Estates,  81. 
Entailed  Money,  153, 166, 167. 
Estate  Duties,  119. 
Evacuation,  196. 
excambion,  168. 

EXSCUTOBY  Tbust,  35. 

Expectancies,  62-77. 
Expenses,  80, 195. 
Falsa  demonstbatio,  9. 
Fabm  Buildings,  100, 101. 
Feu,  169-173. 

PiSHINGS,  183. 

'*  Fbee  yeably  bent,"  128-140, 149. 

'*  Heib-Appabent,''  43. 

'*  Heib  direct  and  collatebal,"  33. 

Heir,  Nearer,  123. 

Heir,  **  Nearest,"  120. 

"  Heirs  whatsoever,"  34. 

Improvements,  86-108. 

Instrument  of  Disentail,  41. 

Insurance  Money,  96-98. 

Irritant,  &c.,  Clauses,  13-23. 


Jus  qu^situm,  78,  79. 

Lapsed  Provision,  36. 

Lease,  176-186. 

Mansion-House,  97-99,  121. 

Moveables,  Entail  of,  1-4,  26. 

Nearer  Heir,  123. 

"  Nearest  Heib,"  120. 

Nomination,  30, 190. 

*'  Otheb"  Childben,  151. 

Patbonage,  197. 

Possession  of  Otheb  Estate,  198. 

Pbopulsion,  82, 191. 

Pbovisions,  61,  126-161. 

Railway  Impbovements,  103. 

Recobd,  190-192. 

Renouncing,  123. 

Repayment  of  Expenditube,  105, 106. 

Requisites  of  Valid  Entail,  35. 

Resebvkd  Poweb,  7. 

Rbstbiction  of  Secubity,  116. 

Rights  of  Heibs  in  Possession,  117-124  ; 
and  see  Feu,  Lease,  Sale, 

Road,  111,  112. 

Sale  of  Estate,  187-189. 

Salmon,  183. 

Shop,  102. 

Sinking  Fund,  38. 

Subject  op,  1-4. 

Succession,  107,  108,  115. 

Succession  to  Otheb  Estate,  81. 

*'  Thibd  Pabties,"  193,  194. 

Timbeb,  84,  122. 

Title  to  Disentail,  81-83. 

Tbust,  38-40. 

Validity,  5-30. 

"Younqeb"  Child,  141. 

1.  Snbject  of  Entail  —  Moveables— Pic- 
tures.— Held  in  accordance  with  Kinnear  v. 
Kinneary  1877,  4  R.  705,  that  an  entail  of 
moveables  (in  the  present  case  of  pictures) 
was  ineffectual.  Sandys  v.  Bain*s  7V«.,  1897, 
25  R  261  ;  35  S.  L.  R.  211  ;  5  a  L.  T.  238. 

2.  Snbject  of  Entail— MoTeable&— Valid- 
ity.— An  entail  of  moveables  held  ineffectual, 
even  inter  haredes,  Kinnear  v.  Kinnear,  dx., 
1877,  4  R.  705.  FoWnced :  Sandys  v.  Bain's 
Trs.,  1897,  25  R  261 ;  35  8.  L.  R  211 ;  6 
S.  L.  T.  238. 

3.  Snbject  of  Entail— MoTeables— Heir- 
looms.— A  testatrix  in  her  trust-settlement 
directed  that  certain  jewels  and  plate  should 
be  *^  held  as  heirlooms  and  settled  upon  "  her 
son,  and  after  him  on  the  heirs  entitled  to 
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succeed  to  a  certain  estate  in  England.  Held 
that,  as  by  the  law  of  England  personal  pro- 
perty can  be  settled  as  heirlooms,  the  son  had 
only  a  life-interest  in  the  jewels  and  plate. 
Marquess  of  Bute  v.  Lady  Bute^s  Trs.y  die.,  1880, 
8  R.  191  ;  18  S.  L.  R.  124. 

4.  Suluect  of  Enttdl— Predoiifl  MetalA— 
Lands  and  Mineralfl  Sepaiately  Acquired— 
Entail  of  the  Lands— Parts  and  Pertinents 
— Statute  1592,  c.  31. — A  proprietor  of  lands, 
who  had  obtained  from  the  Crown  a  separate 
charter  of  the  mines  and  precious  metals 
under  the  Act  of  1592,  entailed  the  lands 
without  mention  of  the  mines  and  minerals. 
Held  that  they  fell  under  the  entail  as  part 
and  pertinent.  Earl  of  liread/xlbane  v.  Jamie- 
sou,  1875,  2  R.  826 ;  12  S.  L.  R.  559. 

5.  Deed  of  Entail— Date — Mortis  causa 
Deed  prior  to  1848— Death  occurring  after 
1848— Entail  Amendment  (Scotland)  Act, 
1848,  sec.  3. — An  entail  created  by  a  mortis 
causa  deed  dated  prior  to  Ist  August  1848, 
helil  to  be  an  entail  dated  prior  to  that  date 
although  the  deed  did  not  come  into  operation 
till  the  grantor's  death  subsequent  to  that 
date.  Riddell  v.  Poltcarth,  1876,  3  U.  879;  13 
S.  L.  R.  567. 

6.  Deed  of  Entail— Date— Deed  subse- 
sequent  and  Grantor's  Death  prior  to  1st 
August  1848  — Entail  Amendment  (Scot- 
land) Act,  1848,  sec.  43.— An  entail  was 
created  by  two  mx)rtis  causa  deeds,  both  exe- 
cuted before  1st  August  1848.  The  grantor 
of  the  deeds  died  on  11th  December  1849. 
HM  that  this  was  a  *^  tailzie  dated  prior  to 
the  Ist  day  of  August  1848,"  in  the  sense  of 
the  Act.  Riddell,  1874,  1  R.  462 ;  11  S.  L.  R. 
243. 

7.  Deed  of  Entail  —  Date  —  Besenred 
Power  to  alter  Destination— Deed  Alter- 
ing Destination— Entail  Amendment  Act, 
1848,  sec.  2. — An  entailer,  having  in  a  deed 
of  entail  dated  prior  to  1st  August  1848  re- 
served power  to  alter  the  destination,  exe- 
cuted after  1st  August  a  deed  of  alteration 
striking  out  the  heirs  called  in  the  second 
branch  of  the  destination.  Held  that  the 
entail  was  an  entail  dated  prior  to  1st  August 
1848.  Blair,  1877,  4  R.  308;  14  S.  L.  R. 
244. 

8.  Deed  of  Entail— Date— Private  Act 
—Entail  Amendment  Act,  1848,  sec.  28.— 
Held  that  where,  under  authority  of  a  private 
Act  of  Parliament,  lands  were  disentailed  and 
other  lands  were  substituted  for  them  in  the 


entail,  the  date  of  the  entail  was  the  date  of 
the  private  Act.  Budianan  v.  Jameson,  1883. 
10  R.  809  ;  20  8.  L.  K.  534. 

9.  Deed  of  Entail— Destination— Falsa 
demonstratio. — Under  a  destination  in  a 
deed  of  entail  "the  nearest  legitimate  male 
issue  of  my  ancestor  A.,  viz.  B.  and  his  heirs 
male,"  were  inter  alios  called  as  heirs.  In  & 
competition  for  service  between  B.'s  eldest 
son  and  a  person  claiming  to  be  *'  the  nearest 
legitimate  male  issue  of  A.,"  lidd  that  th& 
destination  in  favour  of  B.  and  his  heirs  male 
must  receive  effect,  even  although  they  were 
not  the  nearest  legitimate  male  issue  of  A. 
Lord  Lovat  v.  Fraser,  1884,  11  R.  1119;  21 
S.  L.  R.  759. 

10.  Deed  of  Entail— Destination— *'  Heirs 
whatsoerer" — Meaning. — Terms  of  a  deed 
of  entail  in  which  the  words  *'  heirs  whatso- 
ever "  construed  to  mean  "  heirs  whatsoever  of 
the  body."  Earl  ofNoHhesk,  1882.  10  R  77  ; 
20  S.  L.  R.  62. 

11.  Deed  of  Entail— Oonstruction.—0&- 
servfitious  as  to  the  rules  of  construction  ap- 
plicable to  entails.  Waudkope  v.  Waw^pe^ 
1884,  11  K.  424 ;  2L  S.  L.  R.  310. 

12.  Deed  of  Entail— Construction— Con- 
ditions as  to  Succession.- The  granter  of 
an  entail  of  the  estate  of  H.  with  the  express 
purpose  of  keeping  it  distinct  from  his  lord- 
ship and  estate  of  A.,  destined  it  to  the 
second  son  of  his  only  son  and  the  heirs  male 
of  his  body,  whom  failing  to  the  third  son 
and  the  heirs  male  of  his  body,  and  so  on. 
There  was  an  express  provision  that  in  case 
of  the  second  son  of  his  only  son  succeeding 
to  the  lordship  of  A.,  or  he  or  any  of  the  heirs 
or  substitutes  named  coming  to  stand  next 
in  succession  thereto,  the  succession  should 
devolve  upon  the  next  immediate  heir.  The 
succession,  on  the  failure  of  the  second  or 
other  younger  sons  and  their  heirs,  opened 
to  the  heirs  male  whomsoever  of  the  granter. 
Held  that  the  condition  as  to  the  suocessioii 
to  the  lordship  did  not  apply.  NicoUon  ▼. 
Arbuthnott,  1878,  5  R  872  ;  15  S.  L.  R  596. 

13.  Deed  of  Entail— Construction— Iiri- 
tancy— Surname  and  Anns  of  Entailer — 
Lyon  King  of  Arms. — Held  that  a  condition 
in  a  deed  of  entail  that  the  heir  of  entail 
should  ''use,  bear,  and  constantly  retain''  a 
certain  surname  might  be  complied  with  by 
using  it  (1)  as  his  only  surname,  (2)  in  addition 
to  another  name  putting  the  assumed  name 
last,  or  (3)  along  with  one  or  more  surnames 
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putting  them  in  any  order.  The  Court  will 
assume  the  correctness  of  a  patent  of  arms 
^^ranted  by  the  Lyon  King  of  Arms,  unless 
regular  proceedings  have  been  taken  for 
setting  it  aside.  Hunter  v.  Jf^eston,  1882,  9  R. 
492  ;  19  S.  L.  B.  416. 

14.  Deed  of  Entail— Constmction— Pro- 
hibitory, Irritant,  and  Resolutive  Clauses 
— Contracting  Debt— Acts  and  Deeds.-— 

HM  (1)  that  '^contracting  debt"  in  the 
irritant  clause  of  a  deed  of  entail  covered 
voluntary  securities;  and  that  the  words 
**  acts  and  deeds  so  done ''  in  the  same  clause 
referred  to  all  the  cardinal  prohibitions. 
Speirs  v.  Speir^  Trs.,  1878, 5  R.  923  ;  15  S.  L.  R 
649. 

15.  Deed  of  Entail— Prohibitory  Clauses 
—Several  Estates  —  Insertion  of  Fetters 
with  Reference  to  whole  in  Charter  relat- 
ing to  a  Part^Statute  1685,  c.  22.— When 
the  fetters  of  an  entail  cover  several  estates, 
heirs  of  entail  cannot  be  required  in  taking 
charters  by  progress  applicable  to  one  of  the 
estates  to  insert  in  the  charter  a  declaration 
that  the  fetters  apply  not  only  to  that  one 
estate  but  to  the  other  parts  of  the  entailed 
estate  also.  Padwick  v.  Stewart,  1874,  1  R. 
697  ;  11  8.  L.  R.  261,  318. 

16.  Deed  of  Entail— Irritant  Clause- 
Construction. — Held,  on  a  sound  construc- 
tion of  an  irritant  clause  in  a  deed  of  entail, 
that  it  was  broad  enough  to  cover  acts  and 
deeds  whereby  the  order  of  succession  to  the 
estates  should  be  altered,  as  well  as  acts 
or  deeds  resulting  in  eviction.  Wallace  v. 
Wallaces  Tr$,,  1880,  7  R.  902 ;  17  8.  L.  R.  642. 

17.  Deed  of  Entail— Irritancy— Assigna- 
tion of  Sond  by  Institute  in  Possession.— 

An  institute  in  possession  of  entailed  estates, 
who  was  in  right  of  a  bond  over  them  con- 
taining a  power  of  sale,  assigned  the  bond. 
Held  that  he  was  entitled  to  keep  the 
bond  up  as  a  charge  against  the  estate  and 
had  incurred  no  irritancy  by  assigning  it. 
McDonald  v.  M'Donald,  1877,  4  R.  280;  14 
S.  L.  R  206,  211. 

la  Deed  of  Entail-Validity— Prohibi- 
tive Clauses. — Deed  of  entail  which  contained 
no  clause  directly  forbidding  the  alteration  of 
the  line  of  succession,  but  only  a  prohibition 
from  contracting  debts  which  should  lead  to 
the  disappointment  of  substitutes,  held  in- 
valid. Gillon  Fergusson  v.  Gillon  FergiLsson, 
1902  (O.  H.),  10  S.  L.  T.  36a 


19.  Deed  of  Entail— Validity— Prohibi- 
tive, Irritant,  and  Resolutive  Clauses — 
Rutherftird  Act,  sec.  43. — Held  that  a  deed 
of  entail  was  invalid  in  respect  that  the 
resolutive  clause  was  not  directed  against 
heirs  of  entail  descended  from  the  entailer's 
body.  Ohservaiums  as  to  the  rules  of  con- 
struction applicable  to  entails.  Waiichope  v. 
JVauchope,  1884,  11  R.  424 ;  21  S.  L.  R  310. 

20.  Deed  of  Entail— Validity— Resolu- 
tive Clause— Ambiguity— Construction  of 
Deeds  of  P-Tititil — An  entail  was  impeached 
on  the  ground  that  by  reason  of  ambiguous 
phraseology  in  the  resolutive  clause  it  failed 
to  cover  the  cardinal  prohibitions.  Held  that 
the  clause  was  sufficient.  Per  Ld.  Chancellor 
(Cairns).  The  same  rule  of  construction  must 
be  applied  to  entails  as  to  other  deeds. 
M*Donald  v.  McDonald,  1874,  1  R  868;  11 
S.  L.  R  394 ;  1875,  L.  R  2  Sc.  App.  446 ;  2  R. 
(H.  L.)28;  11  S.  L.  R409. 

21.  Deed  of  EntoQ- Validity— Prohibi- 
tory and  Irritant  Clauses— Statute  1685, 
c.  22— Entail  Amendment  (Scotland)  Act, 
1848,  sec.  43. — A  deed  of  entail  contained  a 
prohibitory  clause  against  altering  the  line 
of  succession,  and  an  irritant  clause  declaring 
that  **all  tacks,  alienations,  debts,  or  deeds 
.  .  .  done  in  the  contrary  hereof "  should  be 
null  and  void.  Held  that  the  prohibition 
against  altering  the  succession  was  fenced  by 
the  irritant  clause,  and  the  entail  therefore 
valid.  Ogilvy  v.  OgUvy,  1874,  1  R  450;  11 
8.  L.  R.  234. 

22.  Deed  of  Entail  — Prohibitory  and 
Irritant  Clauses— Contraction  of  Debt- 
Act  1685,  c.  22— Rutherfurd  Act,  1848^  sec. 
43.  (CkUhcart  v.  Gatficart,  1863,  1  M.  759; 
35  Sc.  J.  450  followed.)— Fraser  v.  Fraser, 
1879,  7  R  134  ;  17  S.  L.  R  64. 

23.  Deed  of  Entail— Validity— Prohibi- 
tory and  Irritant  Clauses— Imposition  by 
Reference. — Entail  fetters  cannot  be  effec- 
tually imposed  by  reference.  Kenny  v.  Taylor, 
1875,  2  R  636  ;  12  S.  L.  R  393. 

24.  Deed  of  Entail— Validity— Direction 
— Invalid  Execution  by  Trustees— Effect— 
Rutherftird  Act»  1848,  sec.  43.— Trustees 
who  had  been  instructed  to  execute  a  strict 
entail  of  certain  lands  executed  an  entail 
which  thirty-six  years  later  was  discovered 
to  be  invalid.  The  institute  claimed  the 
lands  in  fee-simple,  and  the  next  heir  main- 
tained that  the  institute  had  only  right  to 
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the  lands  under  a  strict  entail.  Held  (1) 
that  the  trustees  had  not  executed  the  trust 
direction,  but  (2)  that  the  institute,  who 
was  a  beneficiary  in  the  trust,  could  take 
from  the  error  no  benefit  which  would  pre- 
judice succeeding  heirs.  Ochterlony  v.  Ochter- 
Umy  and  Others,  1877,  4  R  587  ;  14  S.  L.  R 
385. 

25.  Deed  of  Entail— Validity—Power  of 
Sale  with  conBent  of  Trustees. — In  terms 
of  a  trust-disposition  and  settlement,  trustees 
executed  a  deed  of  entail  containing  a  pro- 
vision that  the  heir  of  entail  was  to  have 
power  to  sell  the  estate  with  the  consent  of 
the  trustees.  Held  that  this  constituted  a 
valid  entail.  Hay's  Exrs.  v.  Hay's  Trs.,  1895 
(0.  H.),  3  S.  L.  T.  86. 

26.  Deed  of  Entail— Validity— Intention 
— Direction  to  entail  Moveables.— Where  a 
testator  expressed  a  clear  intention  that  cer- 
tain moveables  should  be  entailed  along  with 
landed  estate,  held  that  the  invalidity  of  the 
entail  directed  was  not  so  plain  that  the 
Court  could  disregard  the  testator's  inten- 
tion, in  the  absence  of  a  direct  challenge  by 
the  institute  in  a  competent  process.  Kinnear 
V.  Kinnear's  Trs.,  1875,  2  R.  765;  12  S.  L.  R. 
463. 


27.  Deed  of  Entail— Validity— Exercise 
of  Power  to  Entail  reserved  in  llarriage- 
€k>ntract  —  Challenge  by  Institute  on 
Ground  of  different  Destination  —  Ultra 
vires — Title  to  Sue. — A  husband  in  an  ante- 
nuptial marriage-contract  settled  an  estate 
on  himself  and  his  intended  wife,  in  conjunct 
fee  and  liferent,  and  on  a  certain  series  of 
heirs,  but  reserved  power  to  himself  to  entail 
the  estate  on  the  same  series  of  heirs,  or  such 
other  series  as  he  might  think  proper.  Sub- 
sequently he  executed  an  entail  in  favour  of 
his  eldest  son  as  institute,  and  the  heirs  male 
of  his  body,  whom  failing,  on  a  series  of  heirs 
otherwise  different  from  that  in  the  marriage- 
contract.  On  the  institute  endeavouring  to 
reduce  the  entail  as  ultra  vires  of  the  entailer, 
held  that  he  had  no  title  to  sue,  his  jus  crediti 
under  the  marriage-contract  having  been 
satisfied  by  the  deed  of  entail.  McDonald  v. 
McDonald,  1877,  4  R.  271  ;  14  S.  L.  R.  206. 

28.  Deed  of  Entail— VaUdity—Infeft- 
ment  by  Crown  Charter— Erasures  in  Crown 
Charter — ^Effect. — Infeftment  was  taken  on 
the  precept  in  a  crown  charter  of  resignation 
following  on  a  good  deed  of  entail  In  the 
dispositive  clause  of  the  crown  charter  were 


numerous  erasures,  interpolations,  &c.  Held 
that  the  flaws  in  the  crown  charter  did  not 
invalidate  the  entail.  Observed,  per  Lord  Deas, 
that  the  statutes  relating  to  the  testing  of 
deeds  are  inapplicable  to  crown  writs.  Cation 
V.  Mackemie,  1874,  1  R.  488 ;  11  S.  L.  R  278. 

29.  Deed  of  Entail— Validity— Two  Deeds 
-First  superseded  by  Second— Failure  of 
Fetters. — An  estate  was  entailed  in  1816,  and 
in  1823,  by  virtue  of  a  power  of  revocation 
therein,  a  second  deed  was  granted  supersed- 
ing the  former  destination  by  a  new  one,  and 
containing  an  obligation  to  infeft  under  the 
fetters  imposed  in  the  first  deed  and  a  de- 
claration that  the  lands  should  be  held  on 
the  original  deed  and  these  presents.  Held 
(following  GammeU  v.  CathcaH,  1849,  12  D.  19) 
that  the  second  deed  was  an  unlimited  con- 
veyance, superseding  the  deed  of  1816  and 
freeing  the  estate  from  the  fetters  of  the 
entail  Kenny  v.  Taylor,  1875,  2  R  636 ; 
12  S.  L.  R  39a 

30.  Deed  of  Entail— Deed  of  Nomination 
— Validity— Destination  to  Heiis  to  be 
named — Title  made  up  without  Reference 
to  Deed  of  Nomination. — A  deed  of  nomina- 
tion of  heirs  relative  to  a  deed  of  entail 
nominated  a  series  of  heirs  in  the  event  of  a 
pardon  being  obtained  for  one  person  and  the 
loyalty  of  another  being  ascertained.  An 
heir  taking  under  the  deed  of  nomination 
made  up  his  title  under  the  deed  of  entail 
alone.  Held  that  as  the  deed  of  nomination 
merely  supplemented  the  destination  in  the 
deed  of  entail,  the  title  had  been  validly  com- 
pleted. Padwick  v.  StewaH,  1874,  1  R  697  ; 
11  S.  L.  R.  261,  318. 

31.  Direction  to  Entail  —  Condition  — 
Possession  of  certain  Estate  —  Beneficial 
Enjoyment. — A  testator  directed  his  trustees 
to  buy  an  estate  and  entail  it  in  favour  of 
a  line  of  heirs  '^  so  long  as  the  estate  of  O.  is 
theirs."  At  the  date  when  the  entail  fell  to 
be  made  the  person  indicated  as  institute 
had  the  beneficial  interest  in  C.  which  was 
held  for  him  in  liferent  by  trustees.  Held 
that  the  condition  of  the  entail  was  satisfied. 
Mouhraxfs  Trs.  v.  Moubray,  1895,  22  R  801 ; 
32  S.  L.  R  593  ;  3  S.  L.  T.  56. 

32.  Direction  to  Entail  —  Condition — 
Possession  of  certain  Estate— Devolution 
Clause. — ^A  testator  directed  his  trustees  to 
purchase  lands  as  near  as  possible  to  Cock- 
aimie,  and  entail  them  ''  on  my  heirs  so  long 
as  Gockaimie  is  theirs."    The  heir  in  posses- 
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sion  of  Cockaimie  held  the  estates  on  the  con- 
dition that,  if  he  succeeded  to  certain  English 
properties,  Cockaimie  should  devolve  upon 
his  younger  brother.  This  younger  brother 
accordingly  contended  that  the  trustees 
should  insert  a  clause  of  devolution  in  the 
entail  to  be  executed  of  the  lands  he  had 
purchased,  in  order  to  ensure  that  the  nevr 
estate  and  Cockaimie  should  be  possessed 
together.  Held  that  no  such  clause  need  be 
inserted.  Movhray's  Tr$,  v.  Monday,  1896, 
23  R.  809;  33  S.  L.  R.  643  ;  4  S.  L.  T.  43. 

33.  Direction  to  Entail— OonBtmction  of 
Trnst— Destination  ''to  Heirs  direct  and 
collateral." — A  valid  entail  may  be  made 
wherever  the  legal  succession  is  altered.  For 
every  heir  who  succeeds  must  take  as  heir  of 
provision.  It  is  of  no  importance  that  the 
succession  is,  for  a  long  time,  or  it  may  be 
4ilways,  coincident  with  the  legal  succession. 
That  happens  or  may  happen  in  many  entails 
of  the  validity  of  which  there  can  be  no 
•question.  The  material  point  is  that  on  the 
occurrence  of  certain  events  the  coincidence 
will  cease,  and  therefore  the  legal  succession 
is  excluded.  Per  Ld.  Kutherfurd  Clark. 
^,  where  trustees  were  directed  to  make  an 
entail  in  favour  of  the  testator's  ^'  heirs  direct 
And  collateral"  and  with  a  substitution  in 
favour  of  the  members  of  a  branch  family  in 
the  event  of  failure  of  the  family  first  called, 
held  that  there  was  a  valid  direction  to  entail. 
Movhray's  Trs,  v.  Ifoubra^,  1895,  22  R.  801; 
^2  S.  L.  R  693  ;  3  S.  L.  T.  56. 

34.  Direction  to  Entail— Construction  of 
Trust— "Heirs  whatsoever."— A  testator 
•directed  his  trustees  to  execute  a  strict  entail 
of  estates  in  favour  of  his  natural  son  **  and 
his  heirs  whatsoever,"  whom  failing  to  '*my 
'Own  heirs  whatsoever."  Held  that  the  son^ 
dying  without  issue,  was  entitled  to  dispose 
-of  the  estate  by  will.  Gordon  v.  Gordon^s 
Tr$.,  1882  (H.  L.),  9  R.  101  ;  19  S.  L.  R  899. 

35.  Direction  to  Entail  — Beqnisites  of 
Valid  Entail— Trust— Execntory  Trust— 
Oonstruction—Suhstitute— Conditional  In- 
.stitute. — A  truster  directed  his  testamentary 
trustees  to  convey  heritable  property  to  a 
series  of  conditional  institutes.  [This  was 
the  construction  which  the  Court  put  upon 
the  destination.]  He  added  a  provision  : ''  It 
ehall  not  be  in  the  power  of  (naming  the  con- 
ditional institutes)  who  may  succeed  under 
these  presents  to  my  said  estates  to  sell  or 
dispose  of  the  same,  ...  or  to  contract  debt 
whereby  the  same  may  be  affected,  or  to  alter 


the  order  of  succession  herein  prescribed ;  and 
for  the  purpose  of  rendering  these  prohibitions 
effectual,  I  direct  my  trustees  to  cause  these 
presents  to  be  registered  in  the  Register  of 
Tailzies,  it  being  my  express  desire  that  the 
said  lands  shall  remain  in  perpetuity  in  the 
family  of  A.,  in  terms  of  the  foregoing  destina- 
tion." Ld.  Kincaimey  held  that  this  direction 
amounted  to  an  executory  trust,  obliging  the 
trustees  to  execute  an  effectual  entail  of  the 
lands.  The  Court  reversed  this  judgment, 
holding  that  the  truster  having  clearly  de- 
fined the  manner  in  which  his  intention  was 
to  be  carried  into  effect,  it  was  not  competent 
to  interfere  with  these  explicit  instructions, 
in  order  to  carry  out  what  was  presumed  to 
have  been  the  object  at  which  the  truster 
aimed.  Ohservai.ions  by  Ld.  Kinnear  on  the 
construction  of  wills  and  on  executory  trusts. 
Sandys  v.  Bain's  Trs.,  1897,  25  R  261;  36 
S.  L.  R.  211 ;  5  S.  L.  T.  238. 

36.  Direction  to  Entail  —  Disentail — 
Burden  —  Lapsed  Provision. — A  testator 
directed  his  trustees  to  effect  an  entail  of 
his  estates  on  a  series  of  heirs  of  whom  M. 
was  a  substitute,  the  deed  to  contain  "  a  pro- 
vision in  the  form  of  a  real  burden,  that,  in 
the  event  of  the  failure  of  the  said  M.,  the 
heirs  succeeding  to  or  called  after  her,  and  the 
said  lands,  shall  be  burdened  with  the  pay- 
ment of  £5000  to  P."  The  institute  of  the 
proposed  entail  having  obtained  a  conveyance 
in  fee-simple  from  the  trustees  by  virtue  of 
the  Entail  Acts, — held  that  the  provision  of 
£5000  had  lapsed.  JDalgleish  v.  Rudd,  1897, 
25  R  225 ;  35  S.  L.  R.  144 ;  5  S.  L.  T.  214. 

37.  Direction  to  Entail— Disentail— Pre- 
mature—Petition— ButherAird  Act,  1848, 
sees.  27,  28— Entail  Amendment  Act,  1882, 
sec.  28. — A  testator  who  held  several  farms 
on  lease  directed  his  trustees  to  carry  them 
on  till  the  current  leases  expired,  then  to 
realise  the  stock,  &c,  and  after,  inter  alia,  pro- 
viding for  an  annuity  to  his  widow  to  invest 
the  residue  not  exceeding  £10,000  in  land  to 
be  strictly  entailed  in  terms  of  his  settlement. 
At  his  death  in  1884  he  was  tenant  of  five 
farms  under  two  leases  expiring  in  1885  and 
three  expiring  in  1897.  On  the  expiry  of  the 
two  first  mentioned  leases  the  stock,  <&c.,  on 
the  farms  was  realised.  The  proceeds,  to- 
gether with  the  rest  of  the  residue,  remained 
liable  for  the  said  annuity  and  for  the  obliga- 
tions of  the  leases  still  current.  In  these 
circumstances,  the  institute  of  entail  pre- 
sented a  petition  under  the  above  Acts  and 
sections  to  acquire  the  entailed  fund  in  fee- 
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simple.  Held  as  there  were  at  the  date  of  the 
petition  no  funds  in  the  hands  of  the  trustees 
which  could  be  applied  in  carrying  out  the 
truster's  directions  to  entail,  the  petition  must 
therefore  be  dismissed.  Opinion  that  the  peti- 
tioner had  no  vested  interest  under  the  trust- 
deed.  Craig  v.  PickerCs  Trs,,  1886,  13  R.  603; 
23  S.  L.  R.  411. 

38.  Direction  to  Entail— Insoi&ciency  of 
Estate  —  Trust  —  Disentail  —  Bntherftutl 
Act,  1848  (11  &  12  Vict.  c.  36),  sees. 
27,  28. — Effect  of  provision  that  the  estate 
to  be  entailed  was  to  remain  in  the  hands  of 
trustees  until  a  sinking  fund  had  been  built 
up  to  meet  certain  family  provisions.  Clarkf 
Petitioner,  1888  (O.  H.),  26  S.  L.  R  172. 

39.  Direction  to  Entail— Lands  retained 
by  Trostees— Price  of  Crops— Exception.— 

The  proprietor  of  large  heritable  and  move- 
able estate  in  Scotland  conveyed  the  whole  to 
trustees,  with  directions  to  settle  the  heritage, 
"  as  soon  as  practicable "  after  his  death,  on 
a  series  of  heirs  in  strict  entail ;  the  corporeal 
moveables  on  the  lands  he  directed  his  trustees 
to  settle  upon  the  same  series  of  heirs,  "  under 
strict  prohibition  against  selling  or  disposing 
of  the  same,  except  such  articles  and  portions 
thereof  as  shall  be  necessary  to  be  sold  or 
parted  with  in  the  usual  or  ordinary  course 
of  business  in  the  management  of  my  farms ; " 
all  other  moveable  estate  he  directed  to  be  in- 
vested in  land,  to  be  entailed  on  the  same  series 
of  heirs.  The  trustees  having  in  the  course 
of  management  of  the  farms  sold  certain 
crops  and  stocking — held  that  the  price  so  ob- 
tained fell  to  be  paid  to  the  first  of  the  series 
of  heirs  of  entail,  the  exception  above  quoted 
being  an  exception  from  the  prohibition  only, 
and  not  from  the  conveyance.  Duke  of  Port- 
land V.  Duke  of  Portland's  Trt.,  1882, 19  S.  L.  R. 
500. 

40.  Direction  to  Entail— Lands  retained 
by  the  Trustees— Improvement— Expendi- 
ture—Petition  by  first  Heir's  Representa- 
tive to  have  Trustees  ordained  to  execute 
Bond  therefor. — A  truster  conveyed  certain 
lands  to  trustees,  with  powers  of  sale,  direct- 
ing them  to  apply  the  price  in  payment  of 
debts  and  other  objects,  and  finally  to  pur- 
chase with  the  price  other  lands  to  be  entailed 
on  a  certain  series  of  heirs.  The  trustees  held 
the  lands  so  conveyed  for  several  years,  pay- 
ing the  annual  proceeds  to  the  first  heir  of 
the  appointed  series.  Certain  sums  of  money 
were  expended  on  the  improvement  of  the 
estate,  and  the  first  heir  having  died,  be- 


queathing to  his  widow  the  amount  of  the 
sums  so  expended,  she  presented  a  petition 
craving  that  the  trustees  should  be  ordained 
to  execute  in  her  favour  bond  over  the  estate 
for  the  amount.  Held  (per  Ld.  McLaren  > 
that  the  petition  was  incompetent  imder  the 
Entail  Acts,  first,  because  the  estate  was  not 
"  holden  by  virtue  of  a  tailzie,"  and  secondly^ 
because,  the  truster  not  having  contemplated 
that  the  estate  should  continue  to  be  held  by 
the  trustees  in  fomia  apecifica^  it  did  not  fall 
within  the  scope  of  these  Acts.  Gordon^  Peti- 
tioner, 1881  (O.  H.),  19  S.  L.  R  161. 

41.  Disentail  —  Instrument  of— Sche- 
duled Perm— -Entail  Amendment  Act^ 
1848  (ButherAird  Act),  sec  32  and  Sche- 
dule.— The  schedule  form  of  instrument  of 
disentail  declares  the  lands  ''free  from  the 
conditions,  provisions,  and  clauses  prohibi- 
tory, irritant  and  resolutive  of  the  entaiL" 
Held  that  the  omission  of  the  word  '*  pro- 
hibitory '*  from  an  instrument  of  disentail  did 
not  render  the  disentail  invalid.  Lindsay  v. 
RobeH»ony  1904,  6  F.  406;  41  S.  L.  R.  304;  11 
S.  L.  T.  649. 

42.  Disentail— Consent.— The  deed  of 
consent  may  be  executed  by  the  petitioner  if 
duly  authorised.  Munro,  Petitioner,  1902 
(O.  H.),  10  S.  L.  T.  58. 

43.  Disentail  — Consent— "Heir-Appar- 
ent"—Entail  Amendment  Act,  1848,  sees. 
2,  52.— An  heir  of  entail  is  none  the  less  '*  heir- 
apparent  "  in  the  sense  of  the  Rutherfurd  Act 
because,  in  the  event  of  another  succession 
opening  to  him,  he  will  forfeit  all  right  and 
interest  in  the  entailed  estate.  That  is  a 
resolutive  condition.  Forbes  v.  Bumess,  1888,. 
15  R.  797 ;  25  S.  L.  R.  592. 

44.  Disentail  — Consent— Reference  to 
Recorded  Deed  of  Entail— A.  S.  November 
18»  1848  — Titles  to  Land  ConsolidatioxL 
(Scotland)  Act,  1868,  sees.  3,  9.— It  is  not 
necessary  for  an  heir  of  entail  to  set  forth, 
at  length,  in  a  deed  of  consent  to  a  petition 
under  the  EntaU  Acts,  the  destination  under 
which  the  entail  is  held.  It  is  sufficient  if 
he  refer  to  the  entail^  as  set  forth  in  a  pro- 
perly recorded  deed  of  entail.  M^Lagan,  1896 
(O.  H.),  34  S.  L.  R.  18. 

45.  Disentail  —  Consents  —  Portion  of 
Estate. — The  Entail  Acts  apply  equally  to 
the  case  of  a  disentail  of  a  part  and  of  the 
whole  estate.  Duke  of  Svikerland  v.  Marque» 
of  Stafford,  1892,  19  R  604;  29  S.  L.  R  422. 
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46.  Disentail— Oonsents— Only  Heir  of 
Entail— Date  of  Entail— Entail  Amend- 
ment Act»  1848,  sees.  3»  27,  28.— The  only 
lieir  of  entail  in  existence  and  unmarried  at 
the  date  of  a  deed  of  entail,  held  entitled  to 
disentail  without  consents,  the  Court  holding 
that  on  a  true  construction  of  sec.  28  the  date 
of  the  entail  was  prior  to  1st  August  1848. 
Black  V.  AvU,  1873,  1  B.  133;  11  S.  L.  R.  48. 

47.  Disentail  —  Ck>n8ent  —  Petition  by 
Xast  Heir  under  Fetters  of  EntaiL— A 
deed  of  entail,  dated  prior  to  1st  August 
1848,  provided  that  "the  foresaid  lands  and 
estates  hereby  disponed  shall,  upon  the  expiry 
of  the  term  and  period  of  sixty-eight  years 
from  and  after  the  date  hereof  and  the  lifetime 
of  the  person  then  in  possession,  become  a  fee 
aimple  in  the  person  of  the  next  heir  or  sub- 
etitute  who  shall  succeed  in  virtue  hereof." 
A  petition  for  disentail  was  presented  by  the 
heir  of  entail  in  possession  on  the  expiry  of 
the  sixty-eight  years.  Held  that  the  consent 
of  the  next  heirs  was  required.  Bruce  Gardyne 
V.  Bruce  Gardynes,  1883,  11  R.  60 ;  21  S.  L.  R 
56. 

48.  Disentail— Consent— Three  Nearest 
Heirs— Birth  of  Nearer  Heir  before  Oon- 
sents or  their  Equivalent  obtained — Entail 
Acts,  1848  and  1853.— In  an  application  for 
•disentail  by  an  heir  of  entail  in  possession,  a 
remit  was  made  to  ascertain  the  value  of  the 
expectancy  of  the  third  nearest  heir  who 
declined  to  consent  along  with  the  first  two 
nearest  heirs,  and  before  the  report  thereon 
was  presented  an  heir  nearer  than  any  of  the 
oonsenters  was  born.  Held  that  the  birth 
was  fatal  to  the  application.  Shand  v.  Sha?id*8 
Curator,  1876,  3  R.  644  ;  13  S.  L.  R.  348. 

49.  Disentail  — Consent— Next  Heirs— 
dliild  in  ntero  —  Entail  Amendment  Act, 
1848^  sec.  3— Entail  Act,  1853,  sec.  19.— In 
a  petition  for  disentail,  held  {per  Ld.  Kinnear) 
that  with  regard  to  consents  to  disentail,  a 
child  in  utero  was  not  to  be  regarded  as  in 
existence,  and  that  the  rights  of  the  petitioner 
oould  not  be  affected  by  the  birth  of  an  inter- 
vening heir  subsequent  to  the  date  of  the  first 
interlocutor  and  of  the  consents.  Douglas  v. 
Campbell,  d-c,  1886, 12  R.  916 ;  22  S.  L.  R.  600. 

50.  Disentail— Consent— New  Entail- 
Defective  Consent— No  Heir-Apparent  in 
ISxistence— Entail  Act,  1848,  sec.  1.— An 
heir  of  entail  in  possession  under  a  new 
ontail,  and  bom  before  the  date  of  the  entail, 
presented  a  petition  for  disentail  with  con- 


sent of  the  three  next  heirs^  at  a  time  when 
he  had  no  heir-apparent  in  existence,  and 
under  it  his  title  to  the  lands  in  fee-simple 
was  completed.  Held  that  the  warrant  and 
title  fell  to  be  reduced,  as  he  could  only 
disentail  with  the  consent  of  an  heir-apparent 
who  had  attained  twenty-five  years.  Viscount 
Fincastle  v.  Earl  of  Dunmore,  1876,  3  R.  346  ; 
13  S.  L.  R  410. 

51.  Disentail  — Consent  — Agreement  — 
Supenrening  Legislation.— In  terms  of  an 
agreement  between  a  father  and  son  in  1878, 
the  latter  consented  to  a  disentail  of  an 
entailed  estate  to  which  he  was  heir,  and  his 
father  agreed  to  execute  a  new  entail  of  the 
said  lands  along  with  others,  the  son  being 
next  heir  of  entail  Held  that  the  father  was 
entitled  subsequently  to  take  advantage  of 
the  provisions  of  the  Entail  Act  of  1882  and 
to  disentail  without  his  son's  consent.  Duhe 
of  Sutherland  v.  Marquess  of  Stafford,  1892,  19 
R.  604  ;  29  S.  L.  R.  422. 

52.  Disentail — Consent— Separate  Cura- 
tor ad  litem  to  each  Minor— Bntherftird 
Act,  1848  (11  &  12  Vict.  c.  36),  sec.  Si- 
Entail  (Scotland)  Act  1882  (45  &  46  Vict, 
c.  53),  sec.  12. — In  a  petition  for  disentail 
where  there  are  two  minor  heirs,  whose 
consents  are  required,  a  separate  curator  ad 
litem  must  be  appointed  to  each.  Somervell, 
Petitioner,  1887  (0.  H.),  24  S.  L.  R.  726. 

53.  Disentail  —  Consent  by  Curator  ad 
litem  —  Entail  (Scotland)  Act,  1882  (45  & 
46  Vict.  c.  53),  sec.  12.— By  the  Rutherfurd 
Act,  1848,  sec.  1,  an  heir  of  entail  in  possession 
under  an  entail  dated  after  1st  August  1848, 
and  bom  before  the  date  of  the  entail,  may 
disentail  with  consent,  and  not  otherwise^  of 
the  heir-apparent,  being  twenty-five  years  of 
age.  The  12th  section  of  the  Entail  Amend- 
ment Act,  1882,  authorises  a  curator  ad  litem 
to  consent  for  a  person  under  disability 
in  any  application  to  which  the  consent 
of  a  person  ''disabled  under  the  Entail 
Acts  or  otherwise  from  consenting  by 
reason  of  his  being  under  age ''  is  necessary. 
Held  that  a  curator  ad  litem  could  consent  on 
behalf  of  the  heir-apparent,  who  was  under 
age,  to  a  disentail  of  an  estate  entailed  under 
an  entail  dated  after  1848,  by  the  heir  in 
possession,  who  was  born  before  the  date  of 
the  entail.  Earl  of  Dunmore,  Petitioner, 
1884  (O.  H.),  21  S.  L.  R.  789. 

54.  Disentail  —  Consent  of  Curator  ad 
litem — Next  Heir  —  Negligence — Corrup- 
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tdon  —  Entail  (Scotland)  Act,  1882,  sec. 

12. — A  curator  ad  lUem  gave  his  ooDsent  to 
a  disentail  and  rested  satisfied  with  security, 
quite  inadequate,  for  payment  of  the  price  of 
his  ward's  interest.  On  attaining  majority 
the  ward  raised  an  action  against  the  curator 
for  the  sum  so  lost.  There  being  no  aver- 
ment of  corruption  (Entail  Act,  1882,  sec.  12) 
on  the  part  of  the  curator,  the  Court  dis- 
missed the  action.  Maxwell  Heron  v.  Dunl/tp, 
1893,  21  R.  230 ;  31  S.  L.  R  193;  1  S.  L.  T. 
368. 

55.  Disentail— Descent  seemed  hj  Mar- 
riage -  Contract  —  Consent  of  Marriage- 
Contract  Trustees  —  Entail  Act,  1882, 
sees.  3,  7. — Trustees  acting  under  an  ante- 
nuptial contract  of  marriage  purchased  land 
which,  as  directed  by  the  marriage-contract, 
they  settled  by  deed  of  entail  on  the  wife 
and  the  heirs  male  of  her  body.  No  children 
were  bom  of  the  marriage.  In  a  petition  to 
disentail,  presented  by  the  spouses,  held  that 
the  consent  of  the  trustees  was  required. 
Scott  Douglas,  1883,  10  R.  952 ;  20  S.  L.  R  647. 

56.  Disentail— Descent  secured  by  Mar- 
riage -  Contract  —  Entail  (Scotland)  Act, 
1882,  sec.  17. — Terms  of  a  marriage-contract 
which  held  not  to  secure  the  descent  of  the 
estate  upon  the  heir  of  the  marriage.  Pringle 
V.  PringU,  1891,  18  R.  895 ;  28  S.  L.  R.  702. 

57.  Disentail  —  Effect  —  Evacoation  of 
Special  Destination.— After  the  disentail  of 
an  estate  the  special  destination  in  the  entail 
remains  effectual  until  evacuated  habili  modo. 
Gray  v.  Oray'i  Trs.,  1878,  5  R.  820;  16 
8.  L.  R.  571. 

58.  Disentail— Effect— Oeneral  Disposi- 
tion-Special Destination— Presumed  In- 
tention.— Held  that  an  entailed  estate  which 
had  been  disentailed  must  be  presumed  in 
the  circumstances  to  have  been  intended  to 
be  included  in  a  general  trust-disposition  of 
all  her  property,  granted  by  the  disentailer 
two  months  after  the  disentail.  Gray  v. 
Gray's  Trs.,  1878,  5  R.  820  ;  15  S.  L.  R  571. 

59.  Disentail— Marriage-Contract— Obli- 
gation to  Entail. — Held  that  an  heir  of  entail 
in  possession  was  entitled  to  disentail  an 
estate  which  he  had  himself  entailed  in  per- 
formance of  a  stipulation  in  his  antenuptial 
contract  of  marriage.  Campbell,  Petitioner, 
1902  (O.  H.),  10  S.  L.  T.  284. 

60.  Disentail  —  Burden  —  Declarator  ab 
ante — Bes  judicata. — A  truster  directed 


his  trustee  to  execute  an  entail  of  lands  on 
a  series  of  heirs,  and  to  insert  in  the  deed  a 
provision  which  should  impose  upon  the  lands 
a  burden  in  favour  of  third  parties  in  a  cer- 
tain contingency.  The  institute  iu  1883^ 
commenced  disentail  proceedings,  in  which 
he  set  forth  the  above  burden  as  being  a 
burden  upon  the  lands.  The  Court  granted 
decree,  ordaining  the  trustees  to  convey  the 
lands  in  fee-simple  to  the  institute  subject 
to  the  burden.  They  conveyed  without 
reference  to  it.  The  parties  in  whose  favour 
the  burden  was  conceived  were  not  parties 
to  the  disentail  proceedings.  In  1896  the 
institute  raised  an  action  of  declarator,  that 
he  held  the  lands  free  of  the  burden.  Held 
(1)  that  the  action  was  competent ;  (2)  that 
the  disentail  proceedings  were  not  res  judicata' 
as  to  whether  the  burden  had  lapsed  or  no. 
Dalgleisk  v.  Rudd,  1897,  25  U.  225 ;  35  S.  L.  R. 
144;  6  8.  L,  T.  214. 

61.  Disentail  —  Bnrden  —  Bond  of  Pro- 
vision to  Yonnger  Children.  —  A  deed  of 
entail  dated  1769  authorised  bonds  of  pro- 
vision in  favour  of  younger  children,  and 
indicated  that  the  amount  of  such  provision 
should  be  paid  off  by  heirs  of  entail  in 
possession  out  of  one-half  the  income  of 
the  estate.  Standing  such  a  bond,  an  heir 
of  entail  in  possession  paid  off  no  part  of  it. 
A  succeeding  heir  of  entail  presented  a 
petition  to  disentail  He  contended  that 
the  amount  of  the  bond  was  a  debt  due  by 
the  personal  representatives  of  his  pre- 
decessor. Held  that  the  disentailer  must 
pay  off  the  bond.  Jardvne  v.  Grants  1891,  18 
R.  870 ;  28  S.  L.  R.  671. 

62.  Disentail— Valnation  of  Bzpectanciea 
—Procedure— Entail  Act,  1882,  sec.  13.— 
The  procedure  indicated  by  the  Entail  Act, 
1882,  for  carrying  through  of  disentails  must 
be  followed  absolutely.  So  held  that  a  dis- 
entail granted  on  consignation  of  a  sum 
roughly  estimated  to  be  in  excess  of  the 
interest  of  the  next  heirs  (which  had  not  yet 
been  valued)  was  incompetent.  Baird  v. 
Baird,  1891,  18  R.  1184  ;  28  S.  L.  R  878. 

63.  Disentail— Valtiation  of  Expectancies 
— Date  of. — Value  expectancies  as  at  date 
of  execution  of  instrument  of  disentail. 
PHngle  v.  Pnngle,  1892,  19  R.  926  ;  29  S.  L.  R. 

820. 

64.  Disentail— Valuation  of  Expectancies 
—  Date  at  which  Ascertained  —  Entail 
Amendment  Act,  1875  (38  &  39  Vict.  c. 
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61),  sec.  5. — In  an  application  for  authority 
to  disentail,  held  that  the  value  of  expectancy 
of  one  of  the  nearest  heirs  who  was  in  pupil- 
arity  was  to  be  ascertained  as  at  the  date  of 
the  instrument  of  disentail.  Sprot^  Petitioner, 
1882  (O.  H.),  19  S.  L.  R.  738. 

65.  Disenttdl— Valuation  of  Expectancies 
—Provision  for  Payment.— J?e/t2  that  under 
sec.  18  of  the  Entail  Act,  1882,  the  three 
next  heirs  of  entail,  who  had  refused  to  con- 
sent to  a  disentail,  could  not  require  the 
value  of  their  expectancies  to  be  paid  to 
them,  but  must  accept  bonds  and  dispositions 
in  security  for  the  amounts  over  the  estates. 
SomervelVs  Truttee,  Petitioner,  1903  (0.  H.),  10 
S.  L.  T  780. 

66.  Disentail— Valuation  of  Expectancies 
— How  secured. — The  right  of  an  heir  entitled 
to  compensation  on  the  disentail  of  an  estate 
is  to  have  his  expectancy  valued,  and  a  bond 
on  the  estate  executed  in  his  favour  for  the 
amount.  The  terms  of  substitution  are  ele- 
ments of  consideration  in  valuing  expectancies. 
SomerveWs  Trustee  v.  Dawes,  1903, 5  F.  1065 ;  40 
S.  L.  R.  802;  US.  L.  T.  259. 

67.  Disentail— Valuation  of  Expectancy 
—''Proper  Security'*— Entail  Amendment 
Act,  1875,  sec.  5,  subsec.  2  (b).— The  term 
'^proper  security,"  in  sec.  5,  subsec.  2  of 
the  above  Act,  construed  to  mean  such  as 
a  prudent  lender  would  accept.  If  such 
security  cannot  be  obtained  the  value  of  the 
next  heir's  interest  in  the  estate  to  be  dis- 
entailed must  be  paid  into  bank.  Farqvharsmi 
V.  Farquharsan's  Curator  ad  litem,  1886,  14  R. 
231 ;  24  S.  L.  R  200. 

68.  Disentail— Valuation  of  Expectancy 
— Partial  Disentail — Opinion  that,  where  an 
estate  is  partially  disentailed,  the  valuation 
of  the  interests  of  the  nearest  heirs  should 
take  account  of  the  diminished  value  of  the 
estate  so  far  as  remaining.  Dake  of  Sutherland 
V.  Marquees  of  Stafford,  1892,  19  R  504 ;  29 
S.  L.  R  422. 

69.  Disentail  -Valuation  of  Expectancy 
— ^Average  Life.  —  In  valuing  expectancies 
special  facts  relevant  to  the  heir's  expectancy 
of  life  may  be  taken  into  account.  Pringle 
V.  Pringle,  1892,  19  R.  926 ;  29  S.  L.  R.  820. 

70.  Disentail— Valuation  of  Expectancy 
—  Chance  of  Succeeding  in  Pee-Simple. — 

Held  that  in  valuing  the  expectancy  of  an 


heir  substitute  in  a  petition  for  disentail^  the 
chance  of  his  ultimately  succeeding  to  the 
estate  in  fee-simple  is  an  element  to  be  taken 
into  consideration.  McDonald  v.  M'Donaldy 
1880,  7  R  (H.  L.)  41 ;  17  S.  L.  R  503. 

71.  Disentail— Valuation  of  Expectancy 
—Woods  and  Plantations.— See  per  Ld.  Low, 

p.  899.     Pringle  v.  Pringle,  1891,  18  R  895  ; 

28  S.  L.  R  702. 

« 

72.  Disentail— Valuation  of  Expectancies 
—Years  Purchase  of  Estate.— Estate  valued 
for  purposes  of  expectancies  at  twenty-six 
years'  purchase,  that  being  the  average 
value  of  estates  in  the  district.  Pringle  v. 
Pringle,  1891,  18  R.  895 ;  28  S.  L.  R  702. 

73.  Disentail— Valuation  of  Expectancies 
—Factors  of  Valuation  — Procedure  — Re- 
mit.— Held  that,  in  estimating  the  value  of 
expectancies  of  heirs  of  entail,  the  contingent 
rights  of  (1)  charging  the  estate  with  pro- 
visions, and  (2)  disentailing,  were  factors  in 
the  calculation.  The  respondent  in  a  petition 
for  disentail  may  demand,  as  of  right,  formal 
inquiry  by  way  of  proof  into  the  value  of  the 
estate  and  his  expectancy.  But  where  a  re- 
spondent had  consented  to  a  remit  to  a  man 
of  skill,  held  that  he  was  precluded  from 
thereafter  moving  for  proof  on  objections  to 
the  man  of  skill's  report.  Bankes  v.  Anderson 
and  Others,  1899,  1  F.  1194  ;  36  S.  L.  R  936; 
7  S.  L.  T.  146. 

74.  Disentail— Valuation  of  Expectancies 
— ^Health  of  Heir  in  Possession— Inquiry- 
Remit.  —  Held  that  an  averment  by  the 
respondent  in  a  petition  for  disentail  as  to 
the  health  of  the  heir  in  possession  was  rele- 
vant; and,  the  only  point  of  inquiry  being 
the  heir's  present  health  as  evidenced  by  her 
symptoms  at  the  time,  proof  reftised,  and  a 
remit  made  to  a  man  of  skill  to  examine  and 
report.  Bankes  v.  Anderson  and  Others,  1899, 
1  F.  1194 ;  36  S.  L.  R  936  ;  7  S.  L.  T.  146. 

75.  Disentail— Valuation  of  Expectancy 
of  Litermediate  Heirs— State  of  Health.— 
In  valuing  the  expectancy  of  the  second  and 
third  heirs  substitute  in  a  petition  for  disentail, 
held  that  the  probable  duration  of  the  life  of 
the  first  heir  substitute  was  an  element  to  be 
considered,  and  was  to  be  ascertained  from  an 
inquiry  into  his  actual  state  of  health  and  not 
to  be  taken  from  life  tables  on  the  basis  of 
his  age.  M'Dcmald  v.  M'Donald,  1880,  7  R 
(H.  L.)  41 ;  17  S.  L.  R.  503. 
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76.  Disentail—Valuation  of  Expectancies 
—  Succession    Duty  —  Deduction.  —  The 

succession  duty  which  an  heir  of  entail  would 
have  to  pay  should  he  succeed  to  the  entailed 
estate  does  not  form  a  deduction  to  be  made 
from  the  value  of  his  expectancy.  Pringle  v. 
PHngU,  1892,  19  R.  926 ;  29  S.  L.  R.  820. 


77.  Disentail— Valuation  ol 
—Deduction  of  Improvement  Expenditure. 

— ^In  valuing  expectancies  deduct  the  whole 
amount  of  improvement  expenditure  charged 
on  the  estate  by  way  of  annual  rent  in  so  far 
as  due  at  the  date  of  disentail.  Pringle  v. 
Pnngle,  1892,  19  R  926  ;  29  S.  L.  R.  820. 

78.  Disentail  — Jus  qussitum.  —  A.,  the 
heir  in  possession  of  two  entailed  estates,  X 
and  Y,  disentailed  Y,  having  obtained  the 
necessary  consents  in  consideration  of  execut- 
ing a  trust  conveyance  of  Y.  The  purposes 
of  the  trust  were  (1)  to  sell  Y  and  use  the 
proceeds  in  paying  the  debts  on  the  entailed 
estate  X,  and  (2)  to  use  the  remainder  in 
buying  other  lands  to  be  entailed  in  terms 
of  the  destination  of  X.  The  trust-deed  was 
executed  but  Y  was  not  sold.  A  subsequent 
heir  in  possession  of  X  disentailed  it  and 
thereafter  sought  declarator  that  the  purposes 
of  the  trust  had  become  inoperative  owing  to 
the  disentail  of  X,  and  that  the  trustees  were 
boimd  to  denude  in  his  favour  as  heir-at-law 
of  A. ;  or  alternatively  that  the  trustees  were 
bound  to  pay  the  debts  on  X  prior  to  its 
disentail.  The  defenders  were  assoilzied.  As 
A.  was  not  a  fee-simple  proprietor  but  merely 
a  beneficiary  under  the  trust,  and  as  the  subse- 
quent heirs  had  a  jus  qu^Bsitum  under  the 
trust,  A.*s  heir-at-law  could  not  set  aside  the 
deed  ;  and  as  X  had  been  disentailed  the 
pa3rment  of  the  debts  on  it  was  no  longer  a 
trust  purpose.  Gordon  v.  Gordon's  Trs.^  1886, 
13  R.  934 ;  23  S.  L.  R.  673. 

79.  Disentail  —  Jus  quasitum  tertio  — 
Declaration  of  Trust— Power  of  Bevo- 
cation. — A  father  desirous  of  disentailing  his 
estates  procured  the  consent  of  his  eldest  son, 
the  next  heir.  The  minute  of  agreement 
between  them  provided  that  the  father  should 
pay  absolutely  to  the  son  £4000,  and  also  pay 
to  trustees  £3000  for  the  son's  benefit,  it 
being  open  to  the  father  to  limit  the  control 
of  the  son  over  the  £3(XX)  to  such  extent, 
and  in  such  manner  as  he  should  think  proper, 
''  and  in  particular  "  to  direct  the  trustees  to 
hold  it  for  the  son's  behoof  ''  in  liferent  only, 
and  for  the  issue  of  his  body  in  fee,  whom 
failing,  to  his  nearest  heirs  and  assignees." 


Three  months  later  the  father  executed  as 
security  for  the  £3000  a  bond  in  favour  of  the 
trustees  and  for  the  ends,  uses,  and  purposes 
expressed  in  a  declaration  of  trust  of  even 
date.  The  deed  of  declaration  restricted  the 
son's  interest  to  an  alimentary  liferent ;  and 
failing  his  issue,  gave  the  fee  to  his  aunt  and 
her  children.  The  son  acquiesced  in  the  bond 
and  declaration  of  trust,  which  were  delivered 
to  the  trustees  who  paid  the  son  the  income 
of  the  £3000.  The  son  married  after  the 
father's  death,  and  then  died  survived  by  a 
widow  and  no  issue.  He  left  a  deed  by  which 
he  revoked  the  destination  in  favour  of  his 
aunt  and  her  children,  and  bequeathed  the 
£3000  to  his  widow.  Held  {affirming  Second 
Division)  that  the  destination  in  favour  of 
the  aunt  and  her  children  being  purely  tes- 
tamentary had  been  efifectually  revoked,  and 
that  no  jiis  qusesitum  tertio  had  been  created. 
Ji^'ightman  v.  Costine^  1879  (H.  L.),  4  App. 
Ca.  228 ;  6  R.  13 ;  16  S.  L.  R  496. 

80.  Disentail— Expenses— Lands  Clauses 
Act»  sacs.  67,  68,  79— Petition  to  acQuire 
Money  in  Fee-Simple. — An  heir  of  entail 
presented  a  petition  to  acquire  in  fee-simple 
compensation  money  which  the  promoters  of 
an  undertaking  had  invested  in  consols  in  the 
name  of  trustees.  Held  that  the  promoters 
were  liable  in  the  expenses  of  the  application, 
including  the  expense  of  the  transfer  of  the 
stock  and  a  discharge  of  the  trustees.  Inglis 
V.  Caledonian  Rly,  Coy.,  1899,  1  F.  747 ;  36 
S.  L.  R  551 ;  6  S.  L.  T.  374. 

81.  Disentail  —  Succession  to  another 
Entailed  Estate  —  Condition  of  Second 
Entail— Election  before  Disentail— An  heir 
of  entail  in  possession  of  an  entailed  estate 
succeeded  to  another  which  imposed  the 
condition  that  he  should  denude  of  one  of 
them.  Held  that  he  must  elect  between 
them  before  he  could  either  make  up  a  title 
to,  or  disentail,  the  second.  Home  v.  Homs^ 
1876,  3  R.  591 ;  13  S.  L.  R  376. 

82.  Disentail— Title  to  Petition— Pro- 
pellee  in  Possession. — Held  that  a  propellee 
in  possession  of  an  entailed  estate  luider  a 
deed  of  propulsion  was  heir  of  entail  in  pos- 
session in  virtue  of  the  tailzie  within  the 
meaning  of  the  Entail  Acts,  and,  as  such, 
entitled  to  disentail.  Brander,  Petitioner^ 
1902  (0.  H.),  9  S.  L.  T.  321. 


83.  Disentail  — Title  to  Petition— 
rent  or  Fee— Fiduciary  Fee  in  Parents — 
Petition  by  Widow  and  Eldest  Daughter — 
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Heir  of  Entail  in  Possession  —  Entail 
Amendment  Act^  1848,  sec.  3.— A  father  in 
a  marriage-contract  entailed  an  estate  in 
favour  of  himself  in  liferent,  and  after  his 
death  the  spouses  and  the  longest  liver  also 
in  liferent  (under  certain  restrictions),  and 
the  heir  male,  whom  failing  the  heir  female 
of  the  marriage  in  fee.  There  was  no  heir 
male,  and  on  the  father's  death  his  widow 
and  eldest  daughter  presented  a  petition  for 
disentail.  Held  (1)  that  the  interest  of  the 
spouses  was  restricted  to  a  liferent ;  (2)  that 
the  spouses  had  a  fiduciary  fee  till  dissolution 
of  the  marriage ;  (3)  that  on  the  dissolution 
of  the  marriage,  the  eldest  daughter  became 
heir  of  entail  in  possession  and  was  therefore 
entitled  to  disentail,  with  the  statutory  con- 
sents.   MaiUey  1876, 3  R.  831 ;  13  S.  L.  R.  532. 

84.  Heir  under  Curatory  —  Powers  of 
Curator— Chitting  Wood.— A  curator  bonis 
to  an  heir  of  entail  in  possession  of  an  entailed 
estate  applied  to  the  Court  for  power  to  cut 
wood.  The  ward  was  a  lady  eighty- six  years 
of  age,  and  rich ;  she  would  have  been  entitled 
herself  to  cut  the  trees,  but  no  reason  for  the 
cutting  was  assigned  by  the  curator  except 
that  the  effect  of  his  operations  would  be 
to  enrich  her  moveable  succession.  Power 
refused.  Macqneen  v.  Tod,  1899,  1  F.  1063 ;  36 
S.  L.  R  854 ;  7  S.  L.  T.  90. 

85.  Heir  under  Curatory  —  Powers  of 
Curator  —  Provisions  to  Widow  and  Chil- 
dren—Authority to  Grant  Bond.— On  the 
motion  of  the  curator  bonis  of  an  heir  of  entail 
in  possession,  made  with  the  concurrence  of 
the  next  heirs,  the  Court  granted  him  autho- 
rity to  burden  the  estate  with  provisions  in 
favour  of  the  ward's  wife  and  children.  Gor- 
don's Curator  Bonis,  Petitioner,  1902,  4  F.  577  ; 
39  S.  L.  R  396 ;  9  S.  L.  T.  451. 

86.  Heir  under  Curatory  —  Powers  of 
Curator  —  Improvement  Expenditure  — 
Authority  to  Charge. — ^An  heir  of  entail  in 
possession  being  lunatic,  a  curator  bonis  ad- 
ministered her  estate,  including  the  entailed 
estates.  On  these  latter  he  made  considerable 
improvements  during  a  period  of  twenty 
years,  paying  for  them  out  of  funds  accumu- 
lated in  his  hands.  The  ward  was  rich  and 
eighty-six  years  of  age,  when  a  succeeding 
curator  bonis  applied  to  the  Court  for  autho- 
rity to  charge  the  entailed  estates  with  the 
amount  of  these  improvement  disbursements. 
The  Court,  being  of  opinion  that  it  was  not 
shown  to  be  **  for  the  benefit  of  the  ward " 
that  the  succession  to  her  entailed  estates 


should  suffer  for  the  enrichment  of  her  move- 
able succession,  and  taking  into  considera- 
tion the  fact  that  the  ward's  personal  comfort 
and  happiness  were  not  involved,  refused  the 
petition.  Macqueen  v.  Tod,  1899,  1  F.  1063 ; 
36  S.  L.  R  854 ;  7  S.  L.  T.  90. 

87.  Improvement  Expenditure— Bond  of 
AwTiinti  Bent — Entail  Amendment  Act, 
1875,  sec.  8. — When  an  heir  of  entail  in 
possession  asks  authority  to  grant  a  bond 
of  annual  rent  at  the  rate  of  £7,  2s.  per  cent, 
in  terms  of  sec.  8  of  the  Entail  Amendment 
Act,  1875,  the  Court  will  order  intimation  to 
the  hext  heirs,  and  give  them  an  opportunity 
of  objecting  that  the  rate  is  too  high.  If 
they  do  not  appear,  the  Court  will  grant  the 
prayer  of  the  petition.  Murray  Stewart, 
Petitioner,  1898  (O.  H.),  36  S.  L.  R  623 ;  7 
S.  L.  T.  183. 

88.  Improvement  Expenditure— Bond  of 
Afi«im.i  Bent— Entail  Amendment  (Scot- 
land) Act,  1875,  sec.  8.— An  heir  of  entail 
may  exercise  the  powers  of  borrowing  which 
are  conferred  on  him  by  the  Entail  Amend- 
ment (Scotland)  Act,  1875,  sec  8,  by  execut- 
ing bonds  of  annual  rent.  Gadell,  Petitioner, 
1897  (O.  H.),  34  S.  L.  R.  640. 

89.  Improvement  Expenditure — Bond  of 
AfiwuAi  Bent— Bond  and  Disposition  in 
Security— Butherftird  Act,  1848,  sees.  15, 
18. — An  heir  of  entail  in  possession  made  im- 
provements on  the  estate  before  1848,  con- 
stituting three-fourths  of  the  expenditure  a 
debt  against  succeeding  heirs,  but  died  with- 
out creating  a  security  over  the  estate  for 
such  three-fourths  by  bond  of  annual  rent,  or 
for  two-thirds  of  such  three-fourths  by  bond 
and  disposition  in  security.  Held  that  his 
executors  were  entitled  under  sec.  15  of  the 
Rutherfurd  Act  to  demand  of  the  succeeding 
heir  of  entail  a  bond  of  annual  rent  for  three- 
fourths  of  the  improvement  expenditure. 
Nasmyth's  Exrs,  v.  Nasmyth,  1877,  4  R.  973 ; 
14  S.  L.  R.  601. 

90.  Improvement  Expenditure— Bond  and 
Disposition  in  Security— Three-fourths  of 
Expenditure  so  Charged— Entail  Amend- 
ment Act,  1875  (38  &  39  Vict.  c.  61),  sees. 
7,  8. — In  a  petition  to  charge  an  entailed 
estate  by  bond  and  disposition  in  security 
with  improvement  expenditure  to  the  extent 
of  three-fourths  of  such  expenditure,  held  {per 
Ld.  Trayner,  Ordinary)  that  not  the  whole 
expenses  of  the  application  and  of  obtaining 
the    loan,    but    only    three-fourths    thereof, 
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could  competently  be  included  in  the  bond 
and  disposition  in  security.  Gillon-FergussoUf 
Petitioner,  1886  (O.  H.),  24  S.  L.  R  113. 

91.  Improvement  Expenditure  —  Bond 
and  Disposition  in  Security— Legatee  of 
Heir— Entail  Acts,  1875,  sees.  8,  11 ;  1882, 
sec.  6.— The  legatee  of  an  heir  of  entail,  to 
whom  has  been  bequeathed  the  heir's  claims 
against  the  estate  for  improvement  expendi- 
ture, is  entitled  to  a  bond  and  disposition  in 
security  over  the  estate  for  three-fourths  of 
the  sums  expended  plus  three-fourths  of  the 
cost  of  the  application  to  Court  to  charge, 
and  to  nothing  more.  Leith  v.  Leith,  1888,  15 
R.  944;  25  S.  L.  R.  671. 

92.  Improvement  Expenditure— Petition 
to  Charge— Entail  Amendment  Act,  1875, 
sec.  7— Crofters'  Holdings  Act,  1886.— As 
the  definition  of  improvements  for  which  a 
crofter  is  entitled  to  compensation  is  much 
wider  than  the  definition  given  in  the  Entail 
Acts  of  improvements  which  the  heir  is  en- 
titled to  charge  upon  the  estate,  authority 
cannot  be  given  to  charge  an  estate  with 
compensation  to  be  paid  to  crofters,  until 
their  claims  have  been  formulated,  and  inquiry 
shows  that  the  improvements  claimed  are 
such  as  are  contemplated  by  the  Entail  Acts. 
TJwmson  Sinclair,  l'894  (O.  H.),  1  S.  L.  T.  531. 

93.  Improvement  Expenditure- Petition 
to  Charge — Process— Expenses— Authority 
to  Charge -Entail  Amendment  Act,  1875, 
sec.  7,  subsec.  6;  and  sec.  12,  subsec.  6.— 
Held  that  under  the  Entail  Act  of  1 875,  the 
Court  had  no  power  to  authorise  an  heir  in 
possession  under  an  entail  dated  subsequent 
to  1st  August  1848,  who  had  petitioned  to 
charge  improvement  expenditure,  to  charge 
upon  the  estate  the  expenses  of  process  and 
of  getting  the  loan.  Maclaine  v.  Rankeny  1878, 
5  R.  1053;  15  S.  L.  R  703. 

94.  Improvement  Expenditure— Petition 
to  Charge  —  Process  —  Improvement  of 
Land  Act,  1864  (27  &  28  Vict.  c.  114), 
sec.  21— Remit  to  the  Lord  Ordinary  on 
the  Bills  during  Vacation.— An  heir  of 
entail  in  possession  of  estates  to  which  his 
two  pupil  children  were  next  heirs  after 
him,  presented  a  petition  to  the  Court  for 
authority  to  proceed  with  an  application, 
under  sec.  21  of  the  Improvement  of  Land 
Act,  1864,  to  charge  said  estate  with  £8000. 
The  Court  ordered  intimation  and  service  on 
the  three  next  heirs  of  entail  and  remitted  to 
the  Lord  Ordinary  on  the  Bills  to  proceed 


with  the  petition  during  vacation.     Dtike  of 
Montrose^  Petitioner,  1881,  18  S.  L.  R  712. 

95.  Improvement  Expenditure— Petition, 
to  Charge— Process— Death  of  Petitioninir 
Heir— Bi^t  of  his  Representatives  to  be 
Sisted  —  Entail  Amendment  Act^  1875, 
sec.  12,  subsec.  3. — Held  that  sec.  12  of 
the  Entail  Amendment  Act,  1875,  did  not 
transmit  to  the  representatives  of  a  deceased 
heir  of  entail  who  had  presented  a  petition 
for  charging  an  improvement  debt,  and  died 
before  decree,  a  right  to  be  sisted  in  his  place. 
Maxwell,  1877,  4.  R.  1112 ;  14  S.  L.  R  659. 

96.  Improvement  Expenditure— Rebuild- 
ing after  Fire— Insurance.— An  heir  of 
entail  rebuilt  a  mill  destroyed  by  fire  out  of 
sums  recovered  from  an  insurance  company. 
The  heir  of  entail  had  paid  the  premiums,  and 
was  found  entitled  to  repayment  of  the  sum 
spent  on  restoring  the  mill,  as  being  a  per- 
manent improvement.  Earl  of  Morion^  1895 
(O.  H.),  3  S.  L.  T.  163. 

97.  Improvement  Expenditure— Rebuild- 
ing after  Fire— Insurance— Obligation  to 
Rebuild. — The  mansion-house  on  an  entailed 
estate  was  partly  destroyed  by  fire,  and  the 
heir  in  possession,  who  had  insured  it  against 
the  risk,  received  a  sum  of  money  in  respect 
of  the  damage  done.  He  died  without  having 
rebuilt.  The  next  heir  having  done  so,  pre- 
sented a  petition  under  the  Entail  Acts  of 
1875  and  1882  for  authority  to  charge  the 
entailed  estate  with  the  amount  expended. 
It  was  objected  on  behalf  of  subsequent  heirs 
that  the  sum  recovered  by  the  late  heir,  in 
so  far  as  it  exceeded  his  life  interest  in  the 
subjects  destroyed,  was  received  by  him  as 
trustee  for  the  subsequent  heirs,  and  ought 
to  be  recovered  by  the  petitioner  from  his 
executor,  and  applied  jpro  tanto  to  repay  the 
expense  of  rebuilding,  and  that  the  amount 
with  which  the  petitioner  was  entitled  ta 
charge  the  estate  was  the  amount  expended 
under  deduction  of  that  sum.  Held  that  the 
sum  received  by  the  late  heir  was  his  own 
absolute  property,  that  he  was  not  bound 
to  rebuild,  and  that  his  executor  was  not 
liable  to  the  next  heir  for  any  part  of  the 
sum  recovered  from  the  insurance  company. 
Pollok,  Petitioner,  1889  (O.  H.),  26  S.  L.  R 
515. 

98.  Improvement  Expenditure— Rebuild- 
ing after  Fire — Insurance— Mansion-House. 

— An  heir  of  entail  rebuilt  a  mansion-house 
destroyed  by  fire  out  of  sums  recovered  from 
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an  insurance  company.  The  heir  of  entail 
had  paid  the  premiums,  and  in  a  question 
with  the  next  heirs  was  found  entitled  to 
repayment  of  the  sum  spent  in  rebuilding 
the  mansion-house  as  being  a  permanent 
improvement.  Blair  Maxwell,  1893  (O.  H.)i 
1  S.  L.  T  323. 

99.  Improyement  Expenditure  —  Man- 
sion-Hanse— Entail  Amendment  Act,  1875, 
sec.  7. — Improvements  on  the  mansion-house 
and  policies  of  an  entailed  estate,  which  greatly 
increased  its  value  as  a  lettable  subject  (there 
were  shootings  also)  allowed  as  a  good  im- 
provement charge  on  the  estate.  Fogo^  1877, 
5  R.  319  ;  16  S.  L.  R.  221. 


100.  Improyement  Expenditure  —  Farm 
Suildings  — Repairs— Entail  Amendment 
Act,  1875  (38  &  39  Vict.  c.  61),  sec.  3.— 
Held  (by  Lord  Low)  that  repairs  on  the  roofs 
of  farm  buildings  which  made  the  buildings 
practically  as  good  as  new,  the  walls  being  in 
good  order  and  capable  of  lasting  out  new 
roofs,  were  improvements  in  the  sense  of  the 
Entail  Amendment  Act,  1875.  Marquess  of 
Ailsa,  Petitioner,  1892  (O.  H.),  30  S.  L.  R.  244. 

101.  Improvement  Expenditure  —  Farm 
Cottages  Erected— Dam  and  Mill-lade. — 
Expenses  of  erecting  cottages  for  accommoda- 
tion of  farm  labourers,  allowed  as  improve- 
ment expenditure.  Expenses  of  erecting  new 
dam,  mill-lade, &c.,  for  threshing  mill  disallowed. 
DalhoHsie  Trs.  v.  Dalhousie,  1878,  6  R.  141; 
16  S.  L.  R.  66. 

102.  Improvement  Expenditure— Shop  or 
Store— Rutherford  Act,  1848  (11  &  12  Vict, 
c.  36),  sec.  26— Entail  Amendment  Act, 
1875  (38  &  39  Vict.  c.  61),  sec.  Z.—Held  that 
the  erection  of  a  store  or  shop  was  a  per- 
manent improvement  in  the  sense  of  sec.  26 
of  the  Rutherfurd  Act,  but  was  not  an  im- 
provement in  the  sense  of  the  Entail  Amend- 
ment Act,  1875.  Marquess  of  Ailsa,  Petitioner, 
1892  (O.  H.),  30  S.  L.  R.  244. 

103.  Improvement  Expenditure  —  Sub- 
scription towards  Branch  Railway  —  Im- 
provement of  Land  Act»  1864,  sees.  21, 78, 
80. — Held  that  an  heir  of  entail  in  possession 
who  applied  under  the  Improvement  of  Land 
Act,  1864,  to  the  Court  for  authority  to 
charge  on  the  estate  the  amount  of  his  sub- 
scription to  the  stock  of  a  branch  railway  to 
be  made  through  the  estate,  did  not  require 
to  show  that  the  making  of  the  railway 
depended  on  his  subscription.  Edmonstone, 
1877,  4  R.  585  ;  14  S.  L.  R.  388. 


104.  Improvement  Expenditure  —  Tele- 
phonic Communication— Montgomery  Act 
(10  Oeo.  m.  c.  51) ;  Rutherford  Act,  1848 
(11  &  12  Vict.  c.  36).— In  a  petition  by  an 
heir  in  possession  of  entailed  estates  held 
under  a  deed  of  entail  dated  in  1874,  for 
authority  to  uplift  and  apply  consigned 
money,  and  to  charge  the  said  estates  with 
improvement  expenditure,  the  reporters,  to 
whom  the  Lord  Ordinary  remitted,  reserved 
for  his  Lordship's  consideration  a  sum  of 
£218,  6s.  8d.  sought  to  be  charged  by  the 
petitioner  against  the  entailed  estate  for 
fitting  up  telephonic  communication  between 
the  mansion-house  on  the  estate  and  the 
stables,  and  between  the  mansion-house  and 
the  factor's  house.  The  petitioner  relied 
mainly  on  the  case  of  Ead  of  Eglinton^ 
January  31,  1857,  19  D.  .346;  29  Sc.  J.  161. 
The  Lord  Ordinary  (Einnear)  alloioed  the 
charge.  Oswald,  Petitioner,  1882  (O.  H.);  19 
S.  L.  R.  780. 

105.  Improvement  Expenditure— Repay- 
ment—Obligation  by  Heir-Apparent  to 
Repay.  —  Held  that  neiiher  the  heir  nor 
personal  representatives  of  an  heir-apparent 
who,  under  an  agreement  with  the  heir  in 
possession,  had  bound  himself  and  ''  his  heirs 
and  successors  "  to  repay  money  expended  in 
improvements  were  bound  by  the  agreement. 
Sinclair's  Trs,  v.  Sinclair,  dec,  1881,  8  R.  749 ; 
18  S.  L.  R.  539. 

106.  Improvement  Expenditure— Repay- 
ment—Repayment  of  Tenant's  Meliora- 
tions—Proceeds of  Partial  Sale — Entail 
Amendment  Act,  1848,  sec.  26.— Part  of 
an  entailed  estate  having  been  sold,  held  that 
the  price  might  be  applied  in  repayment  of 
improvements  made  in  that  part  before  the 
sale ;  and  that  repayments  under  obligation  to 
tenants  for  meliorations  made  by  them  were 
entailer's  debts  in  the  sense  of  the  statute. 
Hay,  1879,  6  R.  1104 ;  16  S.  L.  R  645. 

107.  Improvement  Expenditure — Succes- 
sion —  Heir  in  Possession  —  Executor  — 
Liability  for  Drainage  Debt  —  Drainage 
Act,  1864,  sec.  66. — Where  money  has  been 
borrowed  under  Act  of  Parliament  for  drainage 
expenditure  upon  an  entailed  estate,  both 
capital  and  interest  to  be  repaid  by  instal- 
ments, held  that  the  heir  in  possession 
when  each  instalment  fell  due  was  liable  to 
pay  it.    Muitland  v.  Maitland,  1877,  4  R  422. 

108.  Improvement  Expenditure— Succes- 
sion—Heritable  or  Moveable— Not  Charged 
on  Estate— Entail  Amendment  Act,  1875, 


€31 


ENTAIL 


632 


sec.  11. — An  heir  of  entail  in  posseBsion 
expended  Bums  of  money  in  improvement  ex- 
penditure, bat  died  without  charging  them 
on  the  estate.  Held  that  the  right  to  the 
sums  was  in  bonis  of  the  deceased  and  was 
heritable,  and  accordingly  did  not  fall  to  be 
included  in  the  legitim  fund.  Earl  of  Kintore 
V.  Countess- Dowager  of  Kintore,  <fcc.,  1885,  12  R. 
1213;  22S.  L.  B.  762. 

109.  Burden— Competency  to  Impose— 
Commutation  of  Multures— Prescription. 

— An  heir  of  entail  in  possession  of  lands 
which  were  astricted  to  a  mill  entered  into 
a  contract  with  the  owner  of  a  dominant  mill 
to  pay  a  yearly  sum  in  lieu  of  multures.  The 
mill  was  allowed  to  fall  into  ruin.  For  ninety 
years  the  succeeding  heirs  of  entail  paid  the 
commuted  sum.  Held  that  there  was  no 
burden  imposed  on  the  estate  so  as  to  bind 
succeeding  heirs  of  entail.  Grant^s  Trs,  v. 
Leith  Hay,  1903,  5  F.  868 ;  40  S.  L.  R.  658  ; 
11  S.  L.  T.  95. 

110.  Burden— Competency  to  Impose— 
Conveyance  of  Claims  in  Settlement  of 
Heir — Declarator. — Held  that  a  debt  for  en- 
tail improvements  was  validly  constituted 
by  a  clear  expression  of  intention  in  the 
settlement  of  the  heir  of  entail,  who  had  in 
terms  of  the  deed  of  entail  raised  an  action 
of  declarator  to  constitute  the  debt,  but  died 
before  decree.  Earl  of  Dalhousi^s  Trs,  v.  Earl 
of  Dal/fousie,  1876,  3  R.  882. 

111.  Burden— Bead  Expenditure— Bond 
for— Whether  Beal  or  Personal— Stat.  1 
Oeo.  IV.  c.  47,  sec.  47 ;  4  Oeo.  IV.  c.  49, 
sec.  25. — An  heir  of  entail  borrowed  money 
for  the  making  and  maintenance  of  certain 
roads,  and  granted  bonds  for  the  money  under 
a  local  Road  Act  (1  Geo.  IV.  c.  47),  and  under 
the  General  Turnpike  Act,  1823  (4  Geo.  IV. 
c.  49),  binding  "  his  heirs,  not  only  of  line  and 
provision,  but  also  of  tailzie,  and  his  executors 
and  successors."  On  his  death  the  bonds  were 
paid  by  his  testamentary  trustee  out  of  his 
moveable  funds.  Held  that  the  bonds  were 
sua  natura  moveable,  and  had  been  rightly  so 
paid^  and  were  thereby  extinguished,  and  that 
therefore  they  could  not  be  reared  up  by  a 
subsequent  heir  of  entail  to  afifect  the  entailed 
estates  and  relieve  the  executry.  {Breaded- 
banes  Trs.  v.  Breadalbane,  1846,  8  D.  1062;  18 
Sc.  J.  483  followed.)  Steuart  v.  Steuart,  1877, 
14  S.  L.  R.  238. 

112.  Burden— Bead  Expenditure— Bond 
for— Bight  of  Heir  to  Charge— 51  Qeo.  HI. 
c.  198  (Local  (Perthshire)  Road  Act,  1811), 


sees.  46  and  54— Boads  and  Bridges  (Scot- 
land) Act,  1878  (41  &  42  Vict  c.  51),  sec  70 ; 
43  Vict.  C.  7. — A  proprietor  succeeding  as 
heir  of  entail  and  as  general  representative  to 
a  predecessor,  who  had  borrowed  money  on  his 
bond  for  the  construction  of  certain  roads 
under  a  local  Act,  and  had  by  the  terms  of 
the  bond  bound  his  heirs,  executors,  and  suc- 
cessors, held  entitled  to  charge  the  sum  so 
borrowed  on  his  entailed  estate  under  the 
70th  section  of  the  Roads  and  Bridges  Act, 
1878,  and  the  Act  43  Vict.  c.  7,  as  being 
'*  personally  liable  for  payment  of  "  the  debts. 
Viscount  Strathallan,  Petitioner,  1881  (O.  H.), 
18  S.  L.  R.  447. 

113.  Burden  —  Obligation  to  Believe 
Estate— Subsequent  Purchase  of  another 
Entailed  Estate— Succession  of  Institute 
under  both  Entails— Liability  to  Believe 
First  Estate. — The  maker  of  an  entail  con- 
taining a  clause  binding  himself  and  his  heirs, 
executors,  and  successors,  to  relieve  the  lands 
and  the  heirs  succeeding  thereto  of  debt, 
bought  another  estate,  entailed  it  on  the 
same  series  of  heirs,  and  bound  himself  and 
his  heirs  and  representatives  to  relieve  the 
second  estate  of  the  granter^s  debts,  reserving 
power  of  revocation.  The  first  entailed  estate 
was  at  his  death  burdened  with  entailer's 
debts.  On  the  institute  under  both  entails 
succeeding,  Jield  that  he  was  not  bound,  in 
respect  of  succeeding  to  the  second  estate, 
to  relieve  the  first  of  the  entailer's  debts. 
M'Donald  v.  M' Donald,  1877,  4  R.  280;  14 
S.  L.  R.  206. 

114.  Burden— Effect  of  Bonds  over  En- 
tailed Estate— Be-Entail— Entailer's  Debt. 

— An  heir  of  entail  granted  bonds  over  the 
estate  good  for  his  life  only.  He  then  re- 
entailed  the  estate  under  the  Rutherfurd 
Act.  Qiiestion :  Whether  this  transaction  had 
the  effect  of  setting  up  the  bonds  as  burdens 
upon  the  estate  preferable  to  the  entail? 
SomerveWs  TrvMee  v.  Dances,  1903,  5  F.  1065 ; 
40  S.  L.  R.  802  ;  11  S.  L.  T.  259. 


115.  Burdens^Death  of  Heir  in  Posses- 
sion —  Succession  —  Liability  of  Heir  or 
Executor. — The  rents  of  an  entailed  estate 
were  postponed.  The  heir  in  possession  died 
the  day  after  Whitsunday  term-day.  Held 
that  the  next  heir,  and  not  the  executrix  of 
the  deceased  heir,  was  liable  for  burdens 
eifeiring  subsequent  to  Whitsunday.  Matt" 
land  V.  Maitland,  1877,  4  R  422. 

116.  Burden  —  Security  over  entailed 
Estates— Deed  of  Bestriction— Beduction. 
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-A.  was  an  heir  of  entail  in  possession  of 


two  estates,  X  and  Y,  held  under  similar 
destinations.  He  granted  a  bond  and  dis- 
position over  the  two  estates  in  security  of 
provisions  to  children,  under  sec.  21  of  the 
Rutherfurd  Act.  It  was  afterwards  decided 
that  the  entail  of  Y  was  bad,  and  that  he 
held  that  estate  in  fee- simple.  His  creditors 
thereupon  gave  him,  gratuitously,  a  deed  of 
restriction,  releasing  the  estate  of  Y  from 
the  burden  of  their  security,  and  limiting 
themselves  to  the  security  of  the  entailed 
estate  X.  A  died  and  bequeathed  Y  to  his 
widow.  B.  (A.'s  successor  in  the  entailed 
estate)  raised  an  action  for  reduction  of  the 
deed  of  restriction.  He  averred  that  the 
whole  burden  which  had  been  thrown  on  X 
was  greater  than  the  heir  of  entail  of  that 
estate^  taken  alone,  would  have  been  entitled 
to  put  upon  it.  Held  that  the  action  was 
irrelevant.  The  creditors  were  entitled  to 
restrict  their  security  if  they  pleased.  Earl 
of  Lindsay  v.  Cuninghame's  Trs,,  1898  (O.  H.), 
6  S.  L.  T.  101. 

117.  Bight  of  Heir  in  Possession— Power 
to  Ohaige  with  Debt— Consents— Entail 
Amendment  Act,  1848,  sec.  4.— An  heir  of 
entail  who  can  disentail  without  any  consents 
is  entitled  under  sec.  4  of  the  above  Act  to 
charge  the  entailed  estate  with  debt  without 
any  consents.  Scott  Plummer,  1885,  12  B. 
1340;  22S.  L.  R.  901. 

118.  Bight  of  Heir  in  Possession— Debt 
Charge  —  Consents  —  Butherfurd  Act,  1848 
(11  &  12  Vict.  c.  36),  sees.  2,  3  —  EntoU 
(Scotland)  Act,  1882  (45  &  46  Vict.  c.  53), 
sees.  3,  4.— The  Entail  (Scotland)  Act,  1882, 
sec.  4,  allows  the  heir  in  possession  of  an 
entailed  estate,  held  under  an  entail  dated 
after  Ist  August  1848,  to  charge  the  estate 
with  debt  "  with  the  like  consents  "  as  if  the 
entail  were  dated  prior  to  that  date.  In  a 
petition  to  charge  an  entailed  estate  with 
debt,  where  the  entail  was  dated  after  Ist 
August  1848,  and  the  next  heir  was  bom 
after  that  date,  but  before  the  date  of  the 
entail — held  that  the  words  "with  the  like 
consents ''  implied  the  consents  mentioned  in 
the  third  section  of  the  Rutherfurd  Act,  1848. 
CampbeU,  Petitioner,  1883  (O.  H.),  20  S.  L.  R. 
474. 

119.  Bi^t  of  Heir  in  Possession— Power 
to  Charge  Entailed  Estate  with  Estate 
Daties— Expenses  of  ascertaining  Duties 
—Finance  Act,  1894,  sees.  9,  23— Entail 
Amendment  Act,  1868,  sec.  11.— Held  (1) 


that  it  was  competent  for  an  heir  of  entail  in 
possession  to  petition,  under  sec.  11  of  the 
Entail  Amendment  Act  of  1 868,  for  authority 
to  charge  estate  duty  and  settlement  estate 
duty  as  a  burden  upon  the  entailed  estates, 
by  granting  a  bond  and  disposition  in  security; 
(2)  that  he  was  not  entitled  to  add  the  ex- 
penses either  of  ascertaining  the  amount  of 
these  duties  or  of  his  petition ;  and  found 
that  the  petitioner  was  entitled  to  burden 
the  estates  accordingly.  Laurie,  Petitioner, 
1898,  25  R.  636 ;  35  S.  L.  R.  496 ;  5  S.  L.  T. 
334. 

120.  Bight  of  Heir  of  Entail  in  Possession 
—Disentail— Nearest  Existing  Heir  with 
defeasible  Bight— Entail  Amendment  Act, 
1848,  sees.  2,  27,  29,— Held,  by  a  majority  of 
seven  judges,  that  the  nearest  existing  heir 
in  possession  of  an  entailed  estate  under  the 
deed  of  entail  is — in  spite  of  the  possibility  of 
his  right  being  superseded  by  that  of  a  nearer 
heir — the  heir  of  entail  in  possession  in  the 
sense  of  the  Act,  and  warrant  to  record  an 
instrument  of  disentail  granted  to  him.  Bruce, 
1874, 1  R.  740;  11  S.  L.  R.  398. 

121.  Bight  of  Heir  in  Possession  —  De- 
molition of  Mansion-House— Bona  fides — 
Heir  and  Executor. — Where,  in  good  faith,, 
an  heir  of  entail  in  possession  demolished 
the  greater  part  of  the  mansion-house,  and 
began  to  rebuild  it  on  a  larger  scale,  but  died 
before  the  new  house  was  completed,  held  that 
his  actings  were  within  his  powers  as  heir, 
and  no  obligation  to  rebuild  transmitted 
against  his  executors.  Earl  of  Breadalbane  v. 
Jamiesoa,  1877,  4  R.  667  ;  14  S.  L.  R.  420. 

122.  Bight  of  Heir  in  Possession— Power 
to  cut  Timber  —  Proceeds. — Held  on  con- 
struction of  Deeds  of  Entail  that  the  heir  in 
possession  was  not  bound  to  apply  the  pro- 
ceeds of  sales  of  timber  to  reduce  the  capital 
debts  of  the  estate.  Huntlxfs  Trs,  v.  HcUly- 
burton's  Trs,,  1880, 8  R  50 ;  18  S.  L.  R.  46. 

123.  Bight  of  Heir  in  Possession— Power 
to  Benoonce- Personal— Nearer  Heir. —A 
deed  of  renunciation,  executed  by  an  heir  of 
entail  on  his  succession  to  another  estate,  in 
favour  of  his  younger  brother,  held  to  confer 
an  invalid  title  on  the  younger  brother  in 
competition  with  a  child  of  the  renouncer,. 
subsequently  born,  and  entitled  to  succeed 
in  terms  of  the  original  entaiL  Logan 
Hume  V.  Logan,  1880,  7  R.  1137;  17  S.  L.  R. 
762. 
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124.  Bight  of  Heir  in  Possesuon— Not 
infeft— Title  to  gnat  Bond— Gonveyaadiig 
Act,  1874^  sec.  9— Aberdeen  Act,  sec  1.— 

An  heir  of  entail  who  had  succeeded  to  the 
estate  and  granted  a  bond  of  annuity  under 
the  Aberdeen  Act  in  favour  of  his  widow,  died 
without  completing  a  title.  Held  that  in 
virtue  of  sec.  9  of  the  Act  of  1874,  he  had  a 
right  and  title  to  grant  the  bond.  M'Adam 
Y.  M'Adam,  1879,  6  R.  1256 ;  16  S.  L.  R.  761. 

125.  Bii^t  of  Heir  in  Possession— Com- 
pensation  Money  paid  by  Railway  Com- 
pany for  nnworked  Seams  of  Coal— Lands 
Clauses  Consolidation  (Scotland)  Act,  1845 
(8  Vict.  c.  19),  sec.  68— Railways  Clauses 
Consolidation  (Scotland)  Act  (8  &  9  Vict, 
c.  33),  sec.  71. — ^An  heiress  of  entail  in  pos- 
session held  entitled  to  uplift  and  acquire  in 
fee-simple  a  sum  of  £653,  which  had  been 
consigned  in  bank  by  a  railway  company  as 
the  amount  of  compensation  due  to  her  as 
heiress  of  entail,  in  respect  of  certain  pillars 
of  coal  under  her  lands,  which  had  been  left 
unworked  on  their  demand  in  terms  of  the 
Railways  Clauses  Act,  on  the  ground  that 
this  sum  came  in  lieu  and  place  of  the  lord- 
ships which  would,  if  the  coal  had  been 
worked  out  in  the  ordinary  course,  have  been 
paid  over  to  the  heiress  of  entail  by  her 
mineral  tenant  prior  to  the  date  at  which 
compensation  actually  took  place.  Ruthven 
V.  Hamilton't  Curator  Bonis,  1881  (0.  H.),  18 
S.  L.  R.  724. 

126.  Provisions  to  Widow  and  Children 
—  Petition  to  Fix  —  Competency.  —  It  is 
competent  for  an  heir  of  entail  to  have  pro- 
visions to  widow  and  children  fixed  by  way 
of  petition.  Ld,  BeUuxvtn  and  Stenton,  1896 
(O.  H.),  4  S.  L.  T.  259. 

127.  Provisions  to  Widow  and  Children 
— Petition  to  Fix— Competency— Aberdeen 
Act,  1824^  sees.  1,  4^  7.  —  Petition  to  fix 
the  utmost  amount  chargeable  on  an  entailed 
estate  as  provisions  to  wife  and  children — 
held  competent.  Pater  son' 8  Tutors,  1899 
<0.  H.),  7  S.  L.  T.  170. 

128.  Provision  to  Widow— "Free  Tearly 
Rental"  —  Qtobs  Bental  —  Deductions  — 
Upkeep  and  Management.— In  ascertaining 
the  "  free  yearly  rental  "  of  an  entailed  estate 
to  fix  the  annuity  pa3rable  to  the  widow  of 
the  last  heir  in  possession — held  that  (1)  up- 
keep of  buildings  and  fences  and  (2)  costs  of 
management  did  not  fall  to  be  deducted. 
Earl    of  Galloway  v.   Countess    of    Galloway^ 


1902,  6  F.  48;  40  S.  L.  R.  82;  10  S.  L.  T. 
312.  Affirmed  1903,  6  F.  (H.  L.)  1;  41 
S.  L.  R.  90;  11  S.  L.T.  432. 

129.  Provision  to  Widow—"  Free  Tearly 
Bent"  —  Restriction  —  Mineral  Bents  — 
Aberdeen  Act»  sees.  1,  7.  —  Held  that  in 
estimating  the  rent  of  an  entailed  estate 
for  the  purpoae  of  restricting  to  statutory 
limits  a  bond  of  annuity  provided  to  the 
widow  of  an  heir  of  entail,  the  rent  payable 
under  a  lease  of  minerals  current  at  the 
granter^s  death  was  to  be  taken  as  part  of 
the  rental.  ChristU  v.  Christie,  1878,  6  R. 
301 ;  16  S.  L.  R.  204. 


130.  Provisions  to  Widow  and  Children 
—"Free  Tearly  Bent"— Minerals— Aber- 
deen Act  (5  Geo.  IV.  c.  87X  sees.  1,  4. — 
Held  by  a  majority  of  seven  judges  that,  in 
estimating  the  provisions  for  a  widow  and 
children  under  sees.  1  and  4  of  the  Aberdeen 
Act,  royalties  pa3rable  under  mineral  leases 
during  the  year  current  at  the  date  of  the 
granter's  death  fall  to  be  taken  as  part  of 
the  ''  free  yearly  rent "  of  the  entailed  estate. 
Ld.  BeUiaven  and  Stenton,  1896,  23  R.  423 ;  33 
S.  L.R299;  3  S.  L.  T.  246. 

131.  Provision  for  Daughter  —  Free 
Bental  —  Deductions.  —  An  heir  of  entail 
having  made  a  provision  for  his  daughter  by 
virtue  of  a  power  conferred  on  the  heirs  of 
entail  by  the  deed  of  entail,  the  succeeding 
heir  of  entail  presented  a  petition  for  power 
to  charge  the  estate  with  the  amount  of  the 
provision,  in  which  he  alleged  that  the  amount 
of  the  provision  was  in  excess  of  three  years* 
rental  of  the  estate,  as  he  was  entitled  to 
deduct  **  one-third  of  the  clear  rents  assigned 
or  about  to  be  assigned  by  him  to  a  creditor 
in  respect  of  improvements  under  sea  16  of 
the  Montgomery  Act."  The  debt  in  question 
consisted  of  improvement  expenditure  made 
during  the  lifetime  of  the  preceding  heir,  but 
had  not  been  constituted  by  decree.  Held  that 
the  one-third  of  the  rents  about  to  be  assigned 
by  the  petitioner  in  respect  of  this  debt  did 
not  fall  to  be  deducted  from  the  free  rental 
of  the  lands  in  estimating  whether  the  amount 
of  the  provision  to  the  daughter  of  the  pre- 
ceding heir  was  within  the  power  granted  by 
the  deed  of  entail.  CamUhers,  Petitioner, 
1889  (O.  H.),  27  S.  L.  R  244. 

132.  Provisions  to  Wife  and  Children— 
"Free  Bent"— Deductions— Construction. 

— Terms  of  a  deed  of  entail  under  which  held 
that,  in  estimating  "free  rent"  with  regard 
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to  younger  children's  provisions,  the  annuity 
provided  for  the  widow  was  not  to  be  de- 
ducted. Lord.  Lovat  v.  Fraser,  etc.,  1885,  12  R. 
1179;  22S.  L.  R.  786. 

133.  Provisions  to  Widow  and  Children 
—Free  Bent— Deductions— Aberdeen  Act 
<5  Cteo.   rv.    c.    87),   sees.    1    and    5.— 

In  a  petition  by  an  heir  of  entail  for  autho- 
rity to  fix  annuity  to  the  widow  of  the  pre- 
ceding heir,  and  charge  younger  children's 
provisions  —  held  that  in  estimating  the 
amount  of  the  free  rent  the  petitioner  was 
entitled  to  deduct  the  whole  amount  of  the 
current  rent-charges.  Lord  S(Utounj  Petitioner, 
1887  (O.  H.),  24  S.  L.  R.  352. 

134.  Provisions  to  Wife  and  Children- 
Free  Bent — Hiansion-hoose  Improvements. 
— ^In  remitting  to  a  man  of  skiU  to  ascertain 
the  free  rents  of  lands  which  had  been  dis- 
entailed, under  burden  of  provisions  to  widow 
and  children,  the  Lord  Ordinary  ordered  de- 
duction of  yearly  rental  of  mansion-house 
and  policies  and  of  increased  rent  resulting 
from  permanent  improvements  made  after  the 
date  of  the  disentail.  Dalrymple  and  Others 
V.  Blair,  1900  (O.  H.),  7  S.  L.  T.  351. 

136.  Provisions  to  Younger  Children — 
Free  Bental — Deductions— Policies — Bent 
of  Policies.  —  The  mansion-house  of  an  en- 
tailed estate  was  dilapidated,  and  the  policies 
were  let  as  grass  parks  from  year  to  year. 
Held  that  the  heir  was  entitled  to  deduct 
the  rent  so  earned  in  estimating  the  free 
rental,  for  the  purpose  of  fixing  provisions  to 
younger  children.  Marquess  of  Northampton^ 
Petitioner,  1898  (0.  H.),  36  S.  L.  R.  941. 

136.  Provisions  for  Wife  and  Children- 
Free  Bental— Deductions  —  Bent-Charges 
—  Annuity  —  Interest.  —  In  a  petition  for 
disentail,  hdd  that  in  estimating  the  amount 
of  security  which  ought  to  be  provided  in 
reepect  of  provisions  granted  by  the  petitioner 
in  favour  of  his  wife  and  children  (1)  the  year 
of  the  disentail  must  be  taken  in  computing 
the  free  rental  of  the  estate,  but  (2)  that  no 
deductions  should  be  made  therefrom  of  the 
amount  of  terminable  rent-charges  affecting 
the  estate  and  a  subsisting  annuity  in  favour 
of  the  widow  of  a  former  proprietor,  nor  in 
estimating  the  security  for  the  children's 
provisions  the  amount  of  the  annuity  to 
the  petitioner's  wife,  nor  in  estimating  the 
security  for  said  annuity,  the  interest  on  the 
estimated  amount  of  said  provisions.  Earl 
of  Glasgow,  1886, 14  R.  59  ;  24  S.  L.  R  51. 


137.  Provisions  to  Widow  and  Younger 
Children— Free  Bent  —  Devolution  —  Dis- 
entail—  Aberdeen  Act. — An  heir  of  entail 
having  granted  bonds  of  provision  over  an 
estate  which  passed  from  him  during  his  life, 
through  the  operation  of  a  clause  of  devolu- 
tion, it  was  held  that  the  bonds  were  valid, 
and  that  the  free  rent  of  the  estate  was 
to  be  estimated  as  at  the  grantor's  death, 
although  the  person  succeeding  under  the 
devolution  clause  had  meanwhile  disentailed 
the  estates.  Hunter  Blair  v.  Hunter  Blair, 
1899,  1  F.  437 ;  36  S.  L.  R.  329 ;  6  S.  L.  T. 
334. 

138.  ProvisionstoChildren— Free  Yearly 
Bent — Casualties— Aberdeen  Act  (5  Cteo. 
IV.  c.  87),  sees.  1,  4. — Casualties  of  superiority 
not  being  duplicands  of  feu-duty  payable  at 
fixed  periods,  do  not  form  part  of  the  rent  of 
the  entailed  estate  in  the  sense  of  the  Aber- 
deen Act,  and  do  not  therefore  fall  to  be 
computed  in  estimating  the  amount  of  the 
children's  provisions.  Murray  v.  Hume  Camp- 
beU,  1895  (O.  H.),  2  S.  L.  T.  435. 

139.  Provisions  to  Younger  Children  — 
Free  Bent  — Deduction— Burdens— Super- 
vening Legislation. — A  deed  of  entail  dated 
1808  entitled  heirs  of  entail  to  make  pro- 
visions for  their  widows  calculated  on  the 
rental  of  the  estate,  under  deduction  of 
''feu-duties  and  all  other  legal  and  annual 
burdens.  .  .  "  Held  that  rent-charges  and 
bonds  of  annual  rent,  put  upon  the  estate 
under  powers  conferred  by  statutes  later  in 
date  than  the  entail,  did  not  fall  within  the 
class  of  burdens  specified.  Balfour  MelviUe  v. 
Mylne,  1901,  3  F.  421 ;  38  S.  L.  R.  313 ;  8 
S.  L.  T.  464. 

140.  Provision  to  Widow  — Free  Yearly 
Value  of  Subjects— Feu-Duty-Duplicands 
—Interest  on  Compensation  Money.— In 
estimating  the  free  yearly  value  of  an  entailed 
estate  as  at  the  death  of  the  granter  of  an 
annuity  payable  out  of  its  yearly  rents,  &c., 
held  included  (1)  feu-duties  although  in  arrear ; 
(2)  the  average  amount  of  recurring  dupli- 
cands ;  (3)  the  interest  earned  at  the  time  of 
the  granter's  death  by  compensation  money 
which  had  not  been  paid  over.  Lamxmt  Camp- 
bell V.  Carter  Campbell,  1895,  22  R.  260;  32 
S.  L.  R.  203 ;  2  S.  L.  T.  430. 

141.  Provision  to  Younger  Children  — 
Construction  of  Words  *' Younger  Child." 
— Held  that  the  expression  "  younger  child  " 
occurring  in  an  entail  provision  means,  unless 
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the  contrary  appears,  "child  not  succeeding 
to  the  entailed  estate."  Chancellor's  Trs,^ 
1896  (O.  H.),  34  S.  L.  R.  167  ;  4  S.  L.  T.  182. 

142.  Provisionfl  to  Younger  Children  — 
Irrevocability. — A  bond  executed  by  an  heir 
of  entail  in  possession,  in  order  to  secure  pro- 
visions to  younger  children  granted  in  respect 
of  an  obligation  contained  in  a  marriage-con- 
tract, held  irrevocable.  Hope-^ohnstone  v.  Hope- 
JohnHone,  1880,  7  R.  766;  17  S.  L.  R  547. 

143.  ProTisions  to  Younger  Children-- 
Discharge — Disentail  —  New  EntaiL— An 
heir  of  entail  in  possession  having  in  his 
marriage-contract  burdened  his  estate  with 
provisions  to  his  younger  children  to  the 
amount  of  three  years'  free  rent,  was  after- 
wards, on  securing  a  fixed  sum  for  the  children, 
discharged  by  them  of  his  obligation.  The 
estate  was  thereafter  disentailed  and  re- 
entailed  along  with  other  lands,  which  on 
account  of  burdens  diminished  the  free  rents 
of  the  whole.  The  new  deed  of  entail  con- 
tained a  declaration  that  the  whole  estate  was 
subject  to  the  real  burden  of  the  provisions 
in  the  marriage-contract.  Held  (1)  that,  not- 
withstanding the  discharge,  the  younger  chil- 
dren were  entitled  to  the  provisions  in  their 
father's  marriage-contract;  and  (2)  that  the 
amount  thereof  fell  to  be  determined  as  if  no 
disentail  and  re-entail  had  taken  place.  Duke 
of  Razburghe  v.  Rumlly  1881,  8  R  862 ;  18 
S.  L.  R.  614. 

144.  Provisions  for  Younger  Children- 
Pupil  Respondents— Lesion— Consents  not 
Binding— Rutherford  Act,  1848,  sec.  Si- 
Entail  (Scotland)  Amendment  Act,  1882, 
sec.  24. — An  heir  of  entail  in  possession  ob- 
tained authority  to  charge  the  entailed  estates 
with  a  sum  of  £150,000.  The  three  persons 
called  as  next  heirs  were  his  eldest  daughter, 
her  child — a  pupil — and  his  second  daughter, 
also  in  pupillarity.  One  curator  ad  litem  was 
appointed  to  the  two  pupil  respondents,  and 
he  on  their  behalf  granted  a  deed  of  consent 
to  the  charge.  By  his  marriage-contract  the 
heir  of  entail  made  certain  provisions  for  his 
younger  children,  the  amount  of  which  de- 
pended on  the  amount  of  the  free  rental  of 
the  entailed  estates.  He  became  bankrupt, 
and  in  1885  conveyed  his  estate  to  trustees, 
inter  alia,  for  payment  of  his  creditors.  It 
appeared  in  the  settlement  of  his  affairs  that 
the  interests  of  his  second  daughter  as 
"  younger  child  "  had  been  prejudiced  by  the 
estates  being  charged  with  the  above  sum. 
She  raised  an  action  concluding,  inter  alia,  for 


reduction  of  the  decree  authorising  the  charge. 
Held  that  the  deed  of  consent  was  not  bindings 
and  decree  granted  in  terms  of  the  above 
conclusions.  Boyle  v.  Earl  of  Glasgow ^  1888 
(O.  H.),  26  S.  L.  R.  204. 

145.  Provisions  to  Younger  Children — 
—Disentail— Agreement  with  next  Heirs 
of  Entail  —  Re-Entail— Aberdeen  Act   (5 
Cteo.  IV.  C.  87). — G.,  an  heir  of  entail  in  pos- 
session, granted  a  bond  of  provision  in  favour 
of  his  younger  children  for  £20,000,  and  there> 
after  became  a  partner  to  the  marriage-con- 
tract of  his  son  and  apparent  heir,  whereby 
certain  provisions  were  made  for  the  benefit 
of  the  son's  widow  and  younger  children ;  he 
subsequently  disentailed  and  re-entailed  the 
estate    under  the   terms    of    an    agreement 
with  his  three  elder  sons  whereby  all  these 
provisions     were     made    burdens     on     the 
estate.      Held,    on    a    construction    of    the 
terms  of  the  agreement  and  the  deed  of  en- 
tail following  on  it,  that  G.  was  not  there- 
by barred  from  increasing  the  provision  of 
£20,000  to  the  extent  allowed  by  the  Aber- 
deen Act.     Suttie  V.  SMie,  1880,  18  S.  L.  R. 
26. 

146.  Provisions  to  Younger   Children- 
Previous  Provisions— Aberdeen  Act,  sec.  6. 

— Where  the  power  of  granting  provisions  to 
younger  children  over  an  entailed  estate  has 
been  exercised  by  a  former  heir  to  the  full 
extent  allowed  by  the  Act  and  these  pro- 
visions are  subsisting?,  a  bond  of  provision  by 
the  heir  in  possession  in  favour  of  younger 
children  is  ah  initio  null,  and  can  never  be- 
come effectual.  Hill  v.  Byres,  1895  (0.  H.)^ 
3  S.  L.  T.  44. 

147.  Provisions  to  Younger  Children  — 
Authority  to  Charge.— The  Court  authorised 
an  heir  of  entail  in  possession  to  charge,  by 
bond  and  disposition  in  security,  provisions 
to  younger  children  granted  by  a  former  heir 
of  entail,  although  the  provisions  were  pay- 
able in  ten  yearly  instalments.  Hope-Johnstone 
V.  Hope-Johnstone,  1880,  8  R  160 ;  18  S.  L.  R. 
106. 

148.  Provisions  to  Younger  Children — 
Apportionment  among  Them — Aberdeen 
Act. — Where  an  heir  of  entail  makes  pro- 
vision for  his  younger  children  in  terms  of 
the  Aberdeen  Act,  it  is  competent  for  him  to 
apportion  among  his  younger  children  in  un- 
equal shares  the  sum  which  he  is  entitled  to 
provide.  Paterson  v.  Paterson,  1888,  15  R. 
1060 ;  25  S.  L.  R.  765. 
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149.  Provisions  to  Younger  Children  — 
Security  —  Free  Bental— Aberdeen  Act 
(6  Geo.  rV.  C.  87).— The  heir  of  entail  in 
poBsession  of  an  entailed  estate  had  in  his 
marriage-contract,  under  the  Aberdeen  Act, 
granted  an  annuity  to  his  wife  in  which  she 
was  infeft,  and  also  provisions  in  favour  of  his 
children  other  than  the  heir  of  entail,  to  the 
full  extent  of  the  three  years'  free  rent  allowed 
under  the  Aberdeen  Act.  In  a  petition  by 
him  for  disentail,  when  only  one  child  had 
been  bom  of  his  marriage,  and  there  was 
possibility  of  future  issue — held  that  before 
the  disentail  could  be  carried  out,  the  peti- 
tioner must  secure  over  the  estate  the  chil- 
dren's provisions  to  the  amount  of  three 
years'  free  rental,  and  that  the  free  rental 
must  be  calculated  without  deducting  there- 
from the  amount  of  the  annuity.  Stewart, 
Petitioner,  1883  (0.  H.),  20  S.  L.  R.  867. 

150.  Provisions  to  Children— Proposed 
Postponement  to  Borrowing  Power— Mar- 
riage Contract  —  Butherftird  Act,  1848 
(11  ft  12  Vict.  c.  36),  sec.  6.— An  heir  of 
entail  in  possession  bound  himself  by  his 
marriage-contract  to  secure  certain  provisions 
in  favour  of  his  younger  children  by  bond  and 
disposition  in  security  over  his  estates.  In  a 
petition  for  disentail  he  proposed  to  make 
these  provisions  a  burden  on  the  estate  post- 
poned to  a  limited  power  of  borrowing  over 
the  estate.  Opinion  that  they  ought  not  to 
be  so  postponed,  and  in  accordance  therewith 
a  bond  and  disposition  in  security  of  the 
younger  children's  provisions  was  executed  in 
favour  of  trustees.  Baron  Poltoarth,  Peti- 
tioner 1888  (O.  H.),  26  S.  L.  R.  212. 

151.  Provisions  to  Children  —  Beserved 
Power— "Other"  Children  of  Entailer.— 
A  disposition  and  deed  of  entail  provided  that 
the  institute  and  heirs  and  substitutes  men- 
tioned in  it  should  have  power  **  to  grant  to 
their  other  children^  if  any  they  shall  have 
besides  the  apparent  heir,  provisions  "  which 
should  affect  the  entailed  estate.  An  heir  in 
possession  granted  in  favour  of  an  only  child, 
a  daughter,  who  was  not  called  to  the  suc- 
cession, a  bond  of  provision  bearing  to  be 
executed  in  exercise  of  this  power.  Held  that 
the  clause  in  the  entail  entitled  him  to  make 
the  provision.  Byres^  Petitioner,  1884  (O.  H.), 
21  S.  L.  R.  371. 

152.  Provisions  to  Children  —  Action 
against  Heir  of  Entail— Aberdeen  Act  (5 
Geo.  IV.  c  87),  sec.  10— Process.— The  Act  5 
Geo.  IV.  c.  87  provides  that  in  case  of  an  heir 


of  entail  in  possession  being  sued  for  payment 
of  provisions  granted  under  the  Act  to  the 
children  of  a  former  heir,  he  shall  be  dis- 
charged from  such  suit  upon  conveying  to 
a  trustee,  'Ho  be  named  by  the  Court  of 
Session,"  one-third  part  of  the  rents  of  the 
estate.  In  such  an  action  the  Court,  on  a 
report  by  the  Lord  Ordinary,  and  foUowing 
the  precedent  of  the  case  of  Maxwells  v.  Max- 
well, June  26,  1840,  2  D.  1225^  instructed  his 
Lordship  to  appoint  a  trustee.  Miller  v. 
Miller  and  Tutors,  1876, 14  S.  L.  R  132. 

153.  Provisions  to  Younger  Children- 
Interest  on  Entailed  Money.- In  calculating 
the  sums  due  to  younger  children  under  a 
bond  granted  by  an  heir  of  entail  in  terms  of 
the  Aberdeen  Act,  held  that,  to  the  rents  of 
the  estate  there  fall  to  be  added  the  interest 
on  money  held  on  trust  for  investment  in 
terms  of  the  deed  of  entail  of  the  estate. 
Paterson  v.  Paterson,  1888,  15  R.  1060;  25 
S.  L.  R  765. 

154.  Provisions  to  Widow  — Annuity — 
Bestriction— Aberdeen  Act  (5  Cteo.  IV.  c. 
87),  sec.  1— Free  BentaL— In  a  petition  by 
an  heir  of  entail  to  restrict  the  provisions 
granted  by  the  preceding  heir  in  favour  of 
his  widow  to  a  third  of  the  free  rental  of  the 
estate  under  sec.  1  of  the  Aberdeen  Act,  held 
that  the  petitioner  in  estimating  the  gross 
rental  was  not  bound  to  include  the  rent  of 
the  grass  park  adjoining  the  mansion-house, 
although  actually  let  from  year  to  year  for 
grazing ;  that  he  was  not  entitled  to  deduct 
from  the  gross  rental  the  expenses  of  main- 
taining the  farm  buildings,  of  paying  a  factor 
to  collect  the  rents  and  manage  the  estate, 
nor  the  annual  amount  of  a  rent-charge,  of 
which  the  last  instalment  had  been  paid  off 
immediately  before  the  preceding  heir's  death ; 
but  that  he  was  entitled  to  deduct  the  in- 
terest of  a  bond  for  improvement  expenditure 
charged  upon  the  estate,  although  no  interest 
had  been  demanded  or  paid  thereon  during 
the  granter's  lifetime.  Grierson,  Petitioner, 
1887  (O.  H.),  26  S.  L.  R  649. 

155.  Provisions  to  Widow— Annuity- 
Bestriction  of  Security— Aberdeen  Act, 
1824. — The  widow  of  an  heir  of  entail  was 
entitled  to  an  annuity  of  £800,  if  that  sum 
did  not  exceed  one-third  of  the  free  yearly 
rental  of  the  entailed  estates  (of  which  there 
were  two)  ;  if  it  did,  then  the  annuity  was  to 
be  restricted.  In  security  of  the  right  the 
widow  was  infeft  in  the  two  estates.  Sub- 
sequently she  granted  a  deed  restricting  her 
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security  to  one  of  them.  Held  that  in  com- 
puting the  amount  of  her  annuity  the  combined 
income  of  both  estates  must  be  taken,  the 
deed  of  restriction  applying  only  to  the  secu- 
rity given.  Hunter  Blair  v.  Hunter  Blair,  1899| 
IF.  437 ;  36  S.  L.  R.  329 ;  6  S.  L.  T.  334. 

156.  ProTiflioiiB  to  Widow— Annuity- 
Series  of  Provisiona— "Expanding"  Pro- 
vision—Aberdeen Act,  sees.  1, 3.— The  Aber- 
deen Act  permits  an  heir  of  entail  to  grant  to 
his  wife  an  expanding  annuity — that  is  to 
say,  an  annuity  which  shall  increase  on  the 
free  rental  as  at  the  date  of  the  death  be- 
coming enlarged  by  the  lapse  of  some  previous 
annuity.  (Per  Ld  Kyllachy.)  Morison  v. 
MoriMn,  1894,  21  R.  638  ;  31  S.  L.  R.  423 ; 
1  S.  L.  T.  509. 

157.  Provisions  payable  to  Divorcing 
Wife— Aberdeen  Annuity— Calculation  of. 

—SomerveWs  Trustee,  Petitioners,  1903  (0.  H.), 
10  S.  L.  T.  780. 

158.  Provisions  to  Widow— Annnity— 
Excessive— Beduction—Bepetition  of  Over- 
payments.— Where  a  provision  to  a  widow 
was  in  excess  of  the  limit  set  by  the  deed  of 
entail,  held  that  the  remedy  of  the  heir  of 
entail  in  possession  was  to  have  it  reduced 
by  a  petition  under  the  Entail  Acts,  and  that 
an  action  for  repetition  of  over-payments  was 
incompetent.  Balfour  Melville  v.  Duncan,  1 903, 
41  S.  L.  R.  149  ;  11  S.  L.  T.  472. 

159.  Provisions  to  Widow  and  Children 
—Provision  or  Debt  on  'Esta,te,—Held  that 
a  sum  charged  upon  an  entailed  estate,  and 
which  had  been  borrowed  to  pay  provisions  to 
the  children  of  a  prior  heir  of  entail,  did  not, 
on  a  construction  of  the  deed  of  entail,  fall  to 
be  deducted  in  estimating  the  free  income  of 
the  estate  available  for  a  widow's  annuity. 
Balfour  Melville  v.  Duncan,  1903,  41  S.  L.  R. 
149;  11  S.  L.  T.  472. 

160.  Provisions  to  Widow  and  Yonnger 
Children  —  Devolution  —  Aberdeen  Act, 
1824. — Bonds  of  provision  by  an  heir  of  entail 
in  possession,  made  in  favour  of  widow  and 
children  under  the  Aberdeen  Act,  1824,  are 
valid,  notwithstanding  that  the  deed  of  entail 
contains  a  clause  of  devolution,  and  that  the 
heir  who  made  the  provision  has  been  obliged 
to  denude  under  the  devolution  clause  before 
his  death.  Earl  of  KinnouVs  Trs.  v.  Drum- 
mond,  1869,  7  M.  676;  41  Sc.  J.  311  followed. 
Hunter  Blair  v.  Hunter  Blair,  1899,  1  F.  437  ; 
36  S.  L.  R.  329 ;  6  S.  L.  T.  270. 


161.  Provisions  to  Widow  and  Children 
—  Bond  of  Pro  vision  —  Whether  Bights 
of  Children  Beal — Competition  betweem 
Trustees  and  Becniity-holder  — Aberdeen 
Act  (5  Cteo.  rV.  c.  87),  sees.  4,  8,  9. — 
A  bond  of  provision  in  favour  of  younger 
children  was  granted  under  the  Aberdeen 
Act,  and  was  registered  in  the  register  of 
sasines.  The  sums  due  to  the  children  were 
not  paid  by  the  suceeeding  heir,  but  the 
children  assigned  their  rights  to  a  third 
party,  who  advanced  the  amount,  and  to 
whom  the  heir  paid  interest  for  several  years. 
The  heir  on  succeeding  granted  a  bond  con- 
veying to  trustees  in  security  his  rights  in 
the  entailed  estates.  The  trustees  under  this 
bond  were  duly  infeft,  and  subsequently  in- 
timated to  the  tenants  on  the  estate  the 
assignation  to  the  rents  contained  in  their 
bond.  After  the  date  of  this  intimation  the 
holder  of  the  bond  of  provision  obtained 
decree  for  the  amount,  and  used  arrestments 
thereon  in  the  hands  of  the  tenants.  In  an 
action  of  furthcoming  raised  by  the  holder  of 
the  bond  of  provision,  held  that  the  holder 
of  the  bond  of  provision  had  a  personal 
right  merely^  and  that  the  arrestments 
used  by  him  must  be  postponed  to  the 
prior  intimated  assignation  to  the  rents, 
and  the  tenants  accordingly  assoilzied,  Clyn€ 
V.  Gavin  and  Others,  1882  (0.  H.),  19  S.  L.  R. 
481. 

162.  Consigned  Money  —  Petition  to 
Uplift— Appointment  of  Curator  ad  litem 
to  Next  Heir  of  'R"*'-»-il — Where  in  a  peti- 
tion to  uplift  consigned  money  a  curator  ad 
litem  had  to  be  appointed  to  the  next  heir  of 
entail  on  the  ground  that  he  was  a  pupil,  Ld. 
Kinnear  held  that  as  the  interests  of  the 
petitioner  and  the  pupil  were  antagonistic, 
the  curator  should  be  nominated  by  the  Court, 
and  should  not  be  suggested  by  the  peti- 
tioner. Cochran,  Petitioner,  1884  (O.  H.),  21 
S.  L.  R.  675. 

163.  Consigned  Money— Application  by 
Heir— Purchase  of  Lands  for  New  Entail- 
Lands  Clanses  Consolidation  Act,  1845,  sea 
67. — ^An  heir  of  entail  in  possession  of  an 
entailed  estate  near  Glasgow,  a^Uhortsed  to 
apply  money  consigned  under  the  Lands 
Glauses  Act  in  the  purchase  of  a  Highland 
estate, — the  value  of  the  mansion-house, 
timber  for  its  protection,  and  shootings  and 
fishings  being  alUnoed  to  be  paid  out  of  the 
consigned  money,  and  of  other  houses  and 
timber  disallowed,  Oswald,  1875,  2  R  931 ; 
12  S.  L.  R  622. 
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164.  Gonsi^ed  Money— Loan  to  Heir.— 

The  Court  sanctioned  the  loan  of  consigned 
money  to  the  heir  of  entail  in  possession,  on 
the  security  of  estate  held  by  him  in  fee- 
simple.  Earl  of  Ronebery,  1888,  15  R.  824; 
25  S.  L.  R.  602. 

165.  Consigned  Money— Petition  to  Up- 
lift—Lands Clauses  Act,  1845,  sec.  67— 
Expenses. — The  heiress  in  possession  of  an 
entailed  estate  presented  a  petition  under 
sec.  26  of  the  Entail  Act,  1848,  for  authority 
to  uplift  money  consigned  by  a  railway  com- 
pany, who  had  taken  part  of  the  estate  under 
sec.  67  of  the  Lands  Clauses  Act,  and  apply  it 
in  repayment  of  improvement  expenditure. 
She  also  craved  the  expenses  of  the  applica- 
tion. Held  that  these  must  be  borne  by 
the  petitioner  and  the  company  equally. 
Drummond  Hay  v.  N,  B.  lUy.  Co.,  1873,  1 
R.  180;  11  S.  L.  R81. 

166.  Entailed  Money  —  Investment — 
Entail  Act,  1882,  sec.  23.- Money  repre- 
senting entailed  lands  must  be  invested  by 
trustees,  in  terms  of  sec.  23  (1)  of  the  Entail 
Act,  1882,  i.e.  on  bank  deposit-receipts  or 
consols.  Marqtiis  of  Queen$herry,  1898  (B.  C), 
5  S.  L.  T.  365. 

167.  Entailed  Money  —  Petition  to 
Acquire  in  Fee-Simple  —  Competency  — 
Entail  Amendment  Act,  1848,  sec.  47— 
Entail  Act,  1882,  sees.  19,  23,  26.— Money 

originally  disponed  in  trust  for  the  purpose 
of  purchasing  land  to  be  entailed,  which  the 
Court  has,  in  virtue  of  section  26  of  the 
Entail  Act,  1882,  authorised  to  be  dealt  with 
and  applied  as  entailed  money  becomes  en- 
tailed estate  for  all  purposes  as  nearly  as 
money  can  so  become.  The  47th  section  of 
the  Entail  Amendment  Act,  1848,  provides 
that  a  person  who  is,  in  virtue  of  any  settle- 
ment or  trust-disposition  in  lawful  possession 
of  lands  or  estate,  or  who  was  born  after  the 
date  of  the  settlement  or  trust-disposition,  is 
not  to  be  affected  by  limitations  intended  to 
regulate  the  future  succession  thereof  con- 
tained in  the  trust-disposition  and  settle- 
ment, and  also  that  a  person  so  situated  may 
petition  the  Court  to  acquire  the  lands  or 
estate  in  fee-simple.  This  section  does  not 
apply  to  money  left  in  trust  for  the  purchase 
of  lands  to  be  entailed  which  has  become 
entailed  estate.  Dalrymple  v.  7'^  Cleland 
ErUaU  Trs,,  1904  (0.  H.),  11  S.  L.  T.  796. 

168.  Excambion— Power  to  Fen— Fen— 
Servitude  of  Aqosdnctns.  —  An   heir  of 


entail  in  possession  obtained  power  to  feu 
part  of  the  entailed  estates,  taking  the  feuars 
bound  to  take  and  pay  for  the  water  supply 
provided  by  another  part  of  the  entailed 
estate.  The  feuing -ground  was  afterwards 
excambed  for  lands  held  in  fee-simple  by  the 
heir  of  entail,  who  thus  became  fee-simple 
proprietor  thereof.  Held  that  feu-charters 
granted  before  the  excambion  had  created 
servitudes  of  aqtissductus  over  the  entailed 
estate,  and  feu-charters  granted  after  the 
excambion  had  not.  Stewart  v.  Steuarty  1877, 
4  R.  981  ;  14  S.  L.  B.  608.  See  also  sub 
voce  Recompense, 


169.  Feu  — Consent  of  Nearest 
The  Court  authorised  feuing  of  an  entailed 
estate  to  be  made  subject  to  the  consent  of 
the  next  heir,  whose  consent  would  have 
entitled  the  heir  in  possession  to  disentail. 
Christie,  1888, 15  R  793 ;  26  S.  L.  R.  609. 

170.  Feu— Consent— Petition  to  Feu- 
Service— Butherftard  Act,  sec.  24.— In   a 

petition  by  an  heir  of  entail  in  possession  for 
authority  to  feu,  which  required  the  consent 
of  only  one  heir,  under  the  24th  section  of  the 
Rutherfurd  Act,  service  was  asked  on  that 
heir  only,  but  the  Court  ordered  intimation 
on  the  three  next  heirs,  on  the  ground  that 
that  was  the  settled  practice.  DvJce  of  Port- 
land, Petitioner,  1893,  1  S.  L.  T.  144. 

171.  Feu  — Buildings  Erected  prior  to 
date  of  Charter— Reduction  of  Charter- 
Entail  Amendment  Act,  1868,  sec.  5.— A 
feu-charter  which  bore  that  buildings  had 
been  erected  on  the  lands  feued  of  the  annual 
value  of  double  the  feu-duty,  was  reduced  on 
the  ground  that  in  terms  of  sec.  5  of  the 
Entail  Amendment  Act,  1868,  under  which 
the  charter  was  granted,  the  buildings  must 
be  erected  after  the  execution  of  the  charter. 
EtewaH  v.  Murdoch,  1882,  9  R  458 ;  19  S.  L.  R. 
366. 

172.  Feu— Formation  of  Streets,  Sewers, 
&c.— Charges  on  Feuars  whether  payable 
to  Heir  in  possession  or  Executors  of  Heir 
at  time  of  Expenditure. — Circumstances  in 
which  held  that  sums  payable  by  feuars  in 
respect  of  the  formation  of  streets,  sewers, 
&c.,  by  the  superior  belonged  to  the  heir  of 
entail  in  possession  at  the  time  they  were 
payable,  and  not  to  the  executors  of  the  heir 
in  possession  at  the  time  of  the  expenditure, 
to  whom  the  free  residue  of  the  estate  was 
payable.  Cariwriffht,  etc.  v.  Stirling  Maxwell, 
(Lx.y  1882,  9  R.  1009;  19  S.  L.  R  756. 
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173.  Feu— Fen  to  Agant— Interest— Be- 
duction  by  next  Keir, —Hdd  that  an  heir 
of  entail  in  poesession  of  an  entailed  estate 
had  a  title  to  sue  for  redaction  of  a  feu- 
contract  granted  by  his  predecessor.  Cleland 
V.  Morriion,  1878,  6  R.  166 ;  16  8.  L.  R  90. 

174.  Fen  and  Long  Leases— Execution 
of  Oharteis  at  Sight  of  Gonrt.— On  a  peti- 
tion by  an  heir  of  entail  in  possession,  pre- 
sented with  the  consents  of  the  three  next 
heirs,  the  Court  authorised  the  fpranting  of 
feus  and  long  leases  ''  without  the  said  feu- 
charters  and  other  writs  being  executed  at 
sight  of  the  Court."  Lockhartj  Petitioner, 
1901  (0.  H.),  8  S.  L.  T.  606. 

176.  Lease— Building  Lease— Obligation 
to  erect  Dwelling-Houses  — Erection  of 
Factory  —  Montgomery  Act,  sec.  5.  — 
Question  whether  the  erection  of  a  factory 
would  satisfy  the  provision  of  the  Mont- 
gomery Act,  which  requires  that  dwelling- 
houses  be  built  on  portions  of  entailed 
estates  let  on  building  leases.  Carter  v. 
Lomie,  1890,  18  R  363 ;  28  S.  L.  R.  197. 

176.  Lease  —  Building  Lease  — Mont- 
gomery Act,  sees.  4  and  5. — Lease  of  a 
portion  of  entailed  estate  with  dwelling- 
house  held  not  to  be  a  bond  fide  exercise  of 
the  power  to  grant  long  leases  conferred  by 
the  Montgomery  Act.  M^Dotvel  v.  M'Dowelf 
1904,  6  F.  675  ;  41  S.  L.  R.  401 ;  11  S.  L.  T. 
817. 

177.  Lease — Building  Lease  — Bight  of 
Tenant  to  cut  Timber— Montgomery  Act. 
— A  tenant  under  a  building  lease  granted 
under  the  Montgomery  Act  is  entitled  to  cut 
timber  growing  on  the  land  leased  to  him. 
Gordon  v.  Rae^  1883,  11  R.  67  ;  21  S.  L.  R. 
61. 

178.  Lease— Liability  of  Heir  in  posses- 
sion for  Obligations  undertaken  by  Pre- 
decessor—  Benunciation  of  Lease- Dis- 
charge.— Held  that  the  terms  of  a  renuncia- 
tion of  a  lease  discharged  an  heir  of  entail  in 
possession  of  obligations  undertaken  by  his 
predecessor.  Is  an  heir  of  entail  in  possession 
liable  for  obligations  in  a  lease  granted  by 
his  predecessor?  JVoUerson  v.  Stewart,  cfcc., 
1881,  9  R.  165 ;  19  S.  L.  R  130. 

179.  Lease— Liability  of  Heir  of  Entail 
for  Injury  caused  during  Lifetime  of  Pre- 
decessor—Damage by  Flooding  from  Opera- 


tions by  LsAdlord. — Held  that  an  heir  of 
entail  in  possession  was  not  liable  to  a  tenant 
for  damage  caused  through  the  operations 
of  his  predecessor  prior  to  the  time  he  was 
notified  that  damage  was  being  done.  Mae- 
donald  v.  Johiui(me^  1883,  10  R  959 ;  20 
S.  L.  R  661. 

180.  Lease  "  Mansion-House."— An  heir 
of  entail  may  not  let  the  mansion-house  for 
a  term  to  exceed  his  life.  What  is  a  mansion- 
house  is  a  question  of  fact.  "A.  residence 
cannot  be  regarded  as  a  mansion-house  unless 
it  has  been  appropriated  to  the  use  of  a 
mansion-house  either  by  having  been  built 
for  that  purpose,  or  having  been  used  as 
such.'*  {Per  Ld.  IfLaren.)  Montgomerie  v. 
Vernon,  1896,  22  R  465  ;  32  S.  L.  R  393;  2 
S.  L.  T.  548. 

181.  Lease— Mineral  Lease  Capital  or 
Income— Restoration  of  Surflace — Grassum. 

— ^An  heiress  of  entail  in  possession  granted 
a  mineral  lease,  with  obligations  on  the  tenant 
to  restore  the  surface  or  pay  compensation. 
At  the  termination  of  the  lease  the  tenants 
determined  to  pay  compensation.  Held  that 
the  heiress  of  entail  was  entitled  to  reoeive 
payment  of  the  sum  in  fee-simple.  She  was 
entitled  to  grant  mineral  leases  {Muirheetd 
V.  Young,  1855,  17  D.  875;  27  Sc.  J.  454; 
1858,  20  D.  692;  30  Sc.  J.  307)  without  any 
clause  obliging  the  tenants  to  restore  {Bread- 
albane,  1877,  4  R  667).  The  clause  was  there- 
fore a  stipulation  in  her  own  favour.  Gould 
Y.  Goulds  Trs,  and  Othere,  1899,  2  F.  130 ;  37 
S.L.  R89;  7  S.  L.  T.  236. 

182.  Iiease-~Rent— Inadequate    Bent.— 

See  Montgomerie  v.  Vernon,  1896,  22  R.  465 ; 
32  S.  L.  R  393 ;  2  S.  L.  T.  548. 

183.  Lease— Bent— Consideration  other 
than  Bent. — The  consideration  for  a  lease 
for  eighty-one  years  granted  by  an  heir  of 
entail  was  £36  a  year,  payable  £26  by  the 
tenant,  £10  by  an  insurance  company  under 
a  bond  of  annuity.  Held  that  the  lease  was 
invalid,  being  granted  for  a  consideration 
other  than  rent.  (Rutherfurd  Act,  sec.  24.) 
CaHer  v.  Lomie,  1890, 18  R.  353;  28  &  L.  R 
197. 


184.  Lease- Salmon-Fishing-— Trout  — 
Ultra  vires. — It  is  within  the  power  of  an 
heir  of  entail  in  possession  to  grant  an 
ordinary  lease  of  salmon-fishing,  but  not  of 
trout-fishings  for  a  period  beyond  his  own 
possession.     So,  where  an  heir  of  entail  in 
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possession  had  granted  a  lease  of  trout  and 
ealmon-fishing  for  a  period  of  twenty-one 
years,  and  died  within  one  year,  held  that  the 
whole  lease  fell,  it  heing  thought  not  com- 
petent for  the  lessee  to  renounce  the  lease  as 
regards  the  trout-fishing.  Earl  of  Galloway 
V.  Duke  of  Bedford,  1902,  4  F.  861 ;  39  S.  L.  R. 
692 ;  10  S.  L.  T.  128. 

185.  Lease  —  Beduction  —  Liability  of 
Execntor  of  Grantor  —  Warrandice.  —  A 
lease  by  an  heir  of  entail  in  possession  was 
reduced  by  a  succeeding  heir  of  entail,  on  the 
death  of  the  grantor.  The  lease  contained  a 
clause  which  bound  the  grantor  and  his  suc- 
cessors in  the  entailed  estate  to  warrant  the 
lease  at  all  hands.  On  the  reduction  of  the 
lease,  held  that  the  personal  representatives 
of  the  grantor  were  not  liable  under  the 
clause  of  warrandice.  Duke  of  Bedford  v. 
Earl  of  Galloway,  1904,  6  F.  971 ;  41  S.  K  R. 
804 ;  12  S.  L.  T.  259. 

186.  Lease— Valuation  of  Stock— Obli- 
gation on  Lessor  to  bind  incoming  Tenant 
to  take— Construction— Transmission  of — 
An  heir  of  entail  in  possession  granted  a  lease 
of  a  farm,  binding  himself  "on  the  expiry 
of  this  lease  to  bind  the  next  as  incoming 
tenant "  to  take  over  the  stock  at  valuation. 
On  the  expiry  of  the  lease,  the  original  lessor 
being  dead,  the  representative  of  the  tenant 
sued  the  heir  of  entail,  concluding  (1)  that  he 
should  find  a  new  tenant  to  take  over  the 
stock,  or  (2)  take  it  over  himself.  The  Lord 
Ordinary  dismieeed  the  action  as  irrelevant. 
Panton  v.  Mackintosh,  1903  (0.  H.),  10  S.  L.  R. 
763. 

187.  Sale— Agreement  of  Sale— Action 
to  Enforce  by  Purchaser— Judgment  of 
Validity— Bes  judicata.— An  heir  of  entail 
in  possession  having  unsuccessfully  challenged 
in  Court  the  validity  of  the  entail,  entered 
into  an  agreement  for  selling  the  estate  on 
the  footing  that  the  purchaser's  entry  was  to 
be  at  the  heir  in  possession's  death,  and  the 
price  paid  after  the  validity  of  the  sale  should 
have  been  ascertained.  Beld  that  the  pur- 
chaser was  the  successor  and  representative 
of  the  heir,  and  that  he  could  not  enforce  the 
agreement,  the  decision  in  the  action  as  to 
the  validity  of  the  entail  being  res  jfidicata 
against  him.  Pad^vick  v.  Stewart,  1874,  1  R. 
697;  11  S.  L.  R.  318. 

188.  Sale  — Sale  of  Part  of  Entailed 
Estate— Servitude  over  portion  remaining 
Unsold— Entail  Act,  1882,  sec.  Id.—Held 


that  under  sec.  19  of  the  Entail  Act,  1882,  a 
proprietor  of  an  entailed  estate  may  include 
in  the  sale  of  a  portion  of  it  a  right  of  servi- 
tude over  the  remainder  in  favour  of  the  sub- 
jects sold.  Ballantine,  1883,  10  R  1061 ;  20 
S.  L.  R.  718. 

189.  Sale— Bigbts  of  Third  Parties  over 
Subjects  Sold. — An  heir  of  entail  in  posses- 
sion applied  to  the  Court  for  authority  to  sell 
a  harbour  which  was  part  of  the  entailed  estate 
and  in  which  a  railway  company  had  acquired 
certain  rights.  Held  that  although  the  rights 
had  not  been  made  real,  the  company  were 
entitled  to  have  them  protected.  The  Court 
adjusted  clauses  for  that  purpose.  Earl  of 
Eglinton  and  Winton  v.  Glasgow  cfc  S,'W. 
Rly,  Coy.,  1886, 12  R.  643 ;  22  S.  L.  R  409. 

190.  Record- Deed  of  Nomination  Re- 
corded after  Deed  of  Entail— Competence 
— Statute  1685,  c.  22.— Objection  that  an 
entail  had  not  been  properly  recorded  because 
the  deed  of  entail  was  recorded  before  a  re- 
lative deed  of  nomination  of  heir,  repelled. 
Padwick  v.  Stewart,  1874,  1  R  697 ;  11  S.  L.  R. 
318. 

191.  Record— New  Entail— Two  Deeds 
of  Propulsion  Relating  to  same  Entailed 
Estate. — Where  an  heir  of  entail  had  ob- 
tained two  deeds  propelling  to  him  different 
parts  of  an  entailed  estate,  and  expede  thereon 
two  separate  crown  charters  setting  forth  the 
fetters  as  applicable  to  the  separate  parts 
of  the  entail  only,  held  that  the  two  charters 
did  not  make  new  entails  requiring  to  be  re- 
corded. Padwick  V.  Stewart,  1874,  1  R.  697  ; 
11  S.  L.  R.  318. 

192.  Record  — Crown  Charter  by  Pro- 
gress—Forfeiture—Act 1690,  c.  33.— A 
crown  charter  by  progress  and  unrecorded, 
held  not  to  give  substitute  heirs  of  entail  the 
benefit  of  the  Act  1690,  c.  33,  which  would 
otherwise  have  saved  them  from  the  penalties 
of  their  predecessors*  treason.  Earl  of  Perth 
V.  Lady  WUloughby  de  Ereebtfe  Tre.,  1877 
(H.  L.),  3  A.  C.  295  ;  3  R  26  ;  15  S.  L.  R. 
238. 

193.  "  Third  Parties  "  —  Bon&  fides  — 
Reduction  of  Disentail— Effect  on  Security 
granted  before  Reduction  of  Disentail— 
Entail  Act ,  1848,  sec.  1— Entail  Amend- 
ment Act,  1853,  sea  2A*—Hdd  that  a  bond 
and  disposition  in  security  granted  to  a 
creditor  after  the  disentail  of  lands — which 
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disentail  was  subsequently  reduced  on  the 
ground  of  having  been  made  without  the 
required  consents — was  a  good  security,  the 
creditor  who  had  acted  in  good  faith  being 
protected  by  sec.  24  of  the  Act  of  1853,  which 
made  the  judgment  of  disentail  final  as 
regards  him.  Viscount  Fincast/e  v.  Earl  of 
Dunmore,  1876,  3  R  345;  13  S.  L.  R  410. 

194.  "Third  Parties"  —  Bon&  fides  — 
Bedaction  of  Decree  of  Ezcambion  — 
Entail  Amendment  Act,  1858,  sec.  24.— 

Held  that  the  marriage-contract  trustees  of 
a  daughter  of  an  heir  of  entail  were  '*  third 
parties  "  in  the  sense  of  the  above  section. 
Mackenzie  v.  CattonU  Trt.^  1877,  6  R  313 ;  15 
S.  L.  R  223. 

195.  Expenses  —  Substitation  of  Bond 
and  Disposition  in  Security  for  Bent- 
charge  —  Entail  Amendment  (Scotland) 
Act,  1875,  sees.  7  (vi)  and  9. --An  heir  of 
entail  who  obtains  the  sanction  of  the  Court 
under  sec.  9  of  the  Entail  Amendment  (Scot- 
land) Act,  1875  (38  &  39  Vict.  c.  61)  to  sub- 
stitute a  bond  and  disposition  in  security  for 
the  amount  of  the  unpcud  portion  of  a  rent- 
charge  created  over  the  entailed  estate  by  a 
preceding  heir  of  entail  under  the  Improve- 
ment of  Land  Act,  1864,  is  not  entitled  to 
charge  the  expenses  of  the  application,  or  of 
obtaining  the  loan  and  granting  the  bond,  on 
the  fee  of  the  estate.  Steirart,  Petitioner, 
1886,  13  R.  568 ;  23  S.  L.  R  388. 

196.  Evacuation — Whether  "Heir  and 
Disponee"  of  a  Substitute  is  within  a 
Clause  of  Devolution  which  Struck  at 
Substitutes. — By  a  disposition  and  deed  of 
settlement  certain  lands  were  disponed  in 
favour  of  a  series  of  heirs,  which  terminated 
in  the  settler^s  daughters,  **  equally  among 
them,  share  and  share  alike,  their  heirs  and 
disponees."  The  deed  recited  an  entail  of 
even  date,  by  which  the  settler  entailed  other 
lands  in  favour  of  his  eldest  son  and  a  series 
of  heirs,  and  contained  this  further  clause, 
that  in  case  the  disponee  under  the  deed 
of  settlement,  "or  any  of  the  heirs  of  h\» 
body,  or  any  of  the  other  substitutes  before 
mentioned,  shall  succeed  as  heir  of  tailzie 
under  the  said  deed  of  entail,"  he  should  be 
bound  to  denude  ''as  to  the  lands  hereby 
disponed''  in  favour  of  certain  other  heirs. 
The  son  of  the  eldest  daughter  succeeded  as 
heir  of  tailzie,  he  having  previously  succeeded 
his  mother  in  her  portion  of  the  lands  dis- 
poned by  the  deed  of  settlement.  Held  that 
he  was  not  bound  to    denude,  as    he    had 


succeeded  his  mother  as  heir-at-law  and  not 
as  a  substitute  within  the  meaning  of  the 
clause  of  devolution.  Murphy  and  Others  v. 
Smith,  1879,  16  S.  L.  R  436. 


197.  Patronage— Ck)mpensation— Heir  or 
Executor.  —  Compensation  for  loss  of  the 
patronage  of  a  parish  church  is  personal  to 
the  heir  of  entail  in  possession  at  the  time 
when  the  claim  emerges,  and  any  unpaid 
compensation  passes,  at  his  death,  to  his 
executor.  Pateraon  v.  Pater  son,  1888,  16  K. 
1060 ;  25  S.  L.  R.  766. 

198.  Heir  —  Substitution  —  Heirs  of 
Another  Entail  —  Possession  of  other 
Estate  a  Ck)ndition7— "And"— "Whom 
Failimr." — ^A  testator  directed  his  trustees 


to  execute  an  entail  of  the  estate  N  on  a 
series  of  heirs,  whom  failing  **  to  the  heir  in 
possession  of  the  estate  of  H,  and  other  heirs 
substitute  under  the  said  entail  [of  H] 
successively."  The  trustees  executed  a  deed 
of  entail  in  these  terms,  naming  the  sub- 
stitutes as  narrated  in  the  entail  of  H.  While 
the  estate  of  N  was  in  possession  of  an  heir 
of  the  line  first  called,  the  estate  of  H  was 
disentailed,  and  the  heir  in  possession  of  N 
brought  an  action  of  declarator  that  he  was 
now  fee-simple  proprietor.  Held  that  the 
substitution  of  the  heir  in  possession  of  H 
failed;  but  that  the  substitution  of  the 
**  other  heirs  substitute  under  the  said  entail " 
remained  valid  : — *'  and  "  [in  italics  above] 
being  equivalent  to  *'  whom  failing."  Inglis  v. 
Gillanders  [1895],  A.  C.  507  ;  22  R  (H.  L.)  51 ; 
32  S.  L.  R  478  ;  3  S.  L.  T.  30. 

199.  Consolidation  of  dominium  utile 
with  Superiority— Prescription.— A  deed  of 
entail  executed  in  1715  contained,  inter  alia^ 
the  superiority  of  the  lands  of  B.  The 
dominium  utile  of  these  lands  was  soon  after- 
wards acquired  by  one  who  subsequently  in 
1733  succeeded  as  heir  under  the  entail.  He 
took  no  infeftment  either  on  the  entail  or  on 
the  disposition  of  the  lands  of  B,  but  possessed 
the  latter  on  apparency  till  his  death  in  1741. 
His  son  made  up  separate  titles  under  the 
entail  and  the  disposition,  and  was  infeft  in 
both.  His  son,  again,  thereafter  made  up  the 
title  under  the  entail  only  and  was  infeft, 
and  possessed  the  lands  of  B  for  more  than 
forty  years  along  with  the  entailed  estate. 
Held  that  the  dominium  utile  had  not  been 
consolidated  with  the  superiority,  and  was 
not  brought  under  the  fetters  of  the  entaiL 
Earl  of  Glasgow  v.  Boyle,  1887, 14  R  419;  24 
S.  L.  R  329. 
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Calculi,  1,  2. 
Clebical,  3-7. 
condictio  indebitl,  8-16. 
Contract,  16-41. 
CoNVEBSiON  OP  Goods,  45. 
DiSCHAKGE,  32-34,  48. 

inteblogutob,  6,  7,  42,  43. 
Judicial,  44. 
Unilatebal  Deed,  46-50. 

1.  Calculi— Building  Oontract— Schedule 
Bates— Lump  Sum. — ^A  joiner  filled  in  the 
schedule  rates  at  which  he  was  prepared  to 
do  work,  adding  the  total  brought  out.  The 
schedule  provided  that  the  work  should  be 
measured  and  paid  at  the  schedule  rates.  His 
offer  was  accepted  for  the  lump  sum,  which 
was  afterwards  found  to  have  been  wrongly 
calculated  from  the  rates.  Held  that  on  the 
contract  the  joiner  was  entitled  to  be  paid  at 
the  schedule  rates  for  the  work  done,  and 
was  not  bound  to  the  lump  sum.  WilkU  v. 
Hamilton  Lodging- Hovse  Coy.y  1902,  4  F.  951  ; 
39  S.  L.  R.  743 ;  10  S.  L.  T.  163. 

2.  Calculi  —  Schedule  in  Building  Con- 
tract.— ^A  builder  made  an  offer  to  do  work, 
which  was  based  upon  wrong  calculations  in 
working  out  schedule  rates.  His  schedule 
was  not  before  the  other  party,  who  had  no 
means  of  discovering  the  mistake.  Held 
that  there  was  here  no  ground  for  avoiding 
the  contract.  Seaton  Brick  and  Tile  Coy.  v. 
Mitchell,  1900,  2  F.  560 ;  37  S.  L.  R.  400 ;  7 
S.  L.  T.  384. 

a  Clerical  Error— Citation  of  Statute  in 
Complaint. — After  service  a  clerical  mistake 
in  the  citation  of  a  statute  was  corrected.  It 
would  not  have  affected  the  relevancy  of  the 
complaint  had  the  error  remained.  Held  that 
the  accused  (who  had  been  convicted)  was  not 
entitled  to  have  the  conviction  quashed.  6W- 
iiiack  V.  Mackenzie,  1897  (J.),  24  R.  36;  34 
S.  L.  R.  429 ;  4  S.  L.  T.  384. 

4.  Clerical  —  Summona  —  Small  Debt 
Summons— Misnomer— Personal   Citation. 

— In  a  small  debt  summons  the  Christian 
name  of  the  defender  was  stated  as  ''Isa- 
bella" instead  of  "Barbara.''  Decree  in 
absence  having  been  obtained  the  pursuer 
proceeded  to  poind  the  furniture  of  Barbara. 
The  Court  tuspeaded  the  diligence  and  refused 


to  allow  the  pursuer  to  prove  that  Barbara 
was  cited  and  charged  personally,  and  repre- 
sented to  the  officer  who  executed  the  charge 
that  she  was  the  person  designed  in  the  sum- 
mons. Brovm  v.  Eodgtr,  1884,  12  R.  340 ;  22 
S.  L.  R.  225. 

5.  Clerical  —  Summons  —  Misnomer.  — 
A  small  debt  summons  was  served  personally 
on  W.  V.  Gruickshank  while  it  bore  to  be 
raised  against  W.  Gruickshank.  W.  V.  C. 
wrote  a  letter  to  the  pursuers  saying  he  knew 
nothing  about  their  claim.  But  he  did  not 
defend  the  action,  and  decree  was  pronounced 
against  him.  The  Court  held  the  decree  valid. 
Cruickshank  v.  Gow  d-  Sons,  1888,  15  R.  326 ; 
25  S.  L.  R.  292. 

6.  Clerical  —  Error  in  Decree  —  Nobile 
oi&cium. — Authority  granted  to  alter  datea 
in  extract  decree  and  record  copy  thereof 
where  the  dates  of  a  feu-contract  had  been 
inserted  wrong  in  a  note  presented  to  the 
Court  and  copied  thence  into  the  decree. 
Benhar  Coal  Coy.  Ltd.,  1891 ;  19  R.  108 ;  29 
S.  L.  R.  137. 

7.  Clerical  Error  —  Correction  by  Clerk 
of  Court  before  Extract— Nobile  oi&cium. 
— A  clerk  of  court  corrected  a  clerical  error 
in  a  decree  before  extract.  The  judge  did 
not  initial  the  correction.  The  defender  in 
the  action  presented  a  note  of  suspension  of 
a  charge  foUowing  on  an  extract  of  the 
corrected  interlocutor.  The  pursuer  there* 
upon  presented  a  petition  praying  the  Court 
to  confirm  and  authenticate  the  clerk'a 
amendment.  On  the  Lord  Ordinary  on  the 
Bills  reporting  the  suspension,  the  Court 
intimated  that,  as  the  corrected  interlocutor 
accurately  expressed  the  judgment  of  the 
Court,  it  was  unnecessaiy  to  proceed  with 
the  petition.  Clark  d;  Macdonald  v.  Bain, 
1895,  23  R.  102 ;  33  S.  L.  R.  86  ;  3  S.  L.  T. 
159. 

8.  Condictio  indebiti.  —  Money  paid  in 
error  restored.  Credit  Lyonnais  v.  Stevenson 
db  Coy.  Ltd.,  1901  (0.  H.),  9  S.  L.  T.  93. 

9.  Condictio  indebiti  —  Knowledge.  — 
A  man  who  pays  a  sum  of  money  in  the 
belief  that  it  is  not  due  cannot  afterwards 
recover  it.  Dalmellington  Iron  Coy.  v.  Glasgow 
d:  S.'W.  Ely.  Coy.,  1889, 16  R.  623 ;  26  S.  L.  R. 
373. 

10.  Condictio  indebiti  — Money  Paid  in 
Knowledge  of  Facts.  —  A  deed  of  entail 
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restricted  the  amount  of  a  widow's  annuity 
to  one-fifth  the  free  rental,  and  made  it  sub- 
ject to  diminution  in  certain  circumstances. 
An  annuity  having  been  fixed  in  excess  of 
the  limit  it  was  paid  for  a  number  of  years 
although,  in  addition,  the  circumstances 
calling  for  diminution  had  arisen.  The  heir 
who  paid  was  in  full  knowledge  of  these 
facts.  Held  that  an  action  at  his  instance 
for  repetition  was  incompetent.  Balfour 
Melville  v.  Duncan,  1903,  41  S.  L.  R.  1  49 ;  11 
S.  L.  T.  472. 

11.  Oondictio  indebiti  —  Marriage-Oon- 
tract  ProTiflions— Agreement.— R,  by  ante- 
nuptial contract  between  one  of  his  daughters 
and  0.  in  1825,  became  bound  to  provide  the 
spouses  and  their  issue  with  certain  provisions. 
R.  died  in  1842,  and  the  sums  so  provided  were 
subsequently  paid  in  full  to  0.  by  U.*s  son 
and  successor.  In  1870  the  latter  sued  O.  for 
repetition  of  a  considerable  part  of  the  sums 
so  paid,  founding  upon  a  letter  gi'anted  by  O. 
and  his  spouse  to  R.  in  1827,  and  discovered 
by  the  pursuer  shortly  before  the  raising  of 
the  action,  which  the  pursuer  construed  as  a 
binding  agreement  on  them  to  restrict  their 
marriage-contract  provisions.  Held  that  the 
letter  in  question  was  of  a  tentative  character, 
which  might  or  might  not  be  acted  upon  in 
the  option  of  R.,  and  that  R.'s  whole  subse- 
quent actings  showed  that  he  had  resolved  not 
to  act  upon  it;  and  the  defender  assoilzied. 
Fowler  v.  Mackenzie,  1874  (H.  L.),  11  S.  L.  R. 
485. 

12,  Oondictio  indebiti— Payment  to  next 
Heirs  of  Entail  in  Error. — In  a  petition  for 
disentail  of  an  estate  the  heir  of  entail  in 
possession  and  the  three  next  heirs  agreed 
that  the  interests  of  the  latter  should  be 
valued.  In  terms  of  the  actuary's  report  the 
parties  agreed  by  minute  that  the  surplus 
funds  remaining  after  valuation  should  be 
distributed  proportionately  to  the  several 
interests  as  already  valued,  and  the  surplus 
was  distributed  accordingly.  The  Court,  after 
remit  to  a  man  of  business,  approved  of  the 
proceedings  and  disentailed  the  estate.  Four 
years  thereafter  the  former  heir  in  possession 
sued  the  three  next  heirs  for  repayment  of 
the  surplus  funds,  on  the  ground  that  the 
payment  had  been  made  in  error,  and  that  he 
had  not  been  properly  represented,  as  the 
same  agent  acted  for  all  the  parties.  Held 
that  as  the  payments  had  been  made  under 
an  agreement  approved  of  by  the  Court,  and 
that  as  the  pursuer  at  the  time  of  the  trans- 
action was  sui  juris,  and  had  enjoyed  inde- 


pendent advice,  the  action  was  incompetent, 
and  the  defenders  assoilzied.  Mackintod^  v. 
Rose  and  Others,  1889,  26  S.  L.  R.  450. 

13.  Oondictio  indebiti— Oonstmction  of 
Lease— Payment  by  Instalments— Interest 
IMdd  in  Error  — Repetition.— The  lessees 
under  a  mineral  lease  bound  themselves  to 
take  over  the  machinery  at  a  valuation,  and 
to  pay  therefor  by  ten  equal  instalments  ex- 
tending over  ten  years,  each  of  the  instalments 
to  be  due  at  Whitsunday  and  to  bear  interest 
at  5  per  cent,  in  case  of  failure  in  the  punctual 
payment  on  the  amount  remaining  due  until 
payment.  For  three  years,  acting  on  what 
was  afterwards  held  to  be  a  wrong  construc- 
tion of  the  bargain,  they  paid  each  year  an 
instalment  along  with  interest  at  5  per  cent, 
on  the  unpaid  balance  of  the  whole  valuation 
price.  Held  that  the  lessees  being  only  liable 
for  interest  on  instaknents  in  arrear,  were 
entitled  to  credit  for  the  overpayments  made 
in  error.  Baird*s  Trs.  v.  Baird  d:  Coy.,  1877, 
4  R.  1005 ;  14  a  L.  R  623. 

14.  Oondictio  indebiti— Essential— Over- 
payment of  Accoont. — Where  a  person  who 
had  employed  a  firm  of  contractors  overpaid 
their  aocoimt  to  the  extent  of  £100  owing  to 
their  sending  him  an  account  overstated  to 
that  amount  when  he  was  not  in  a  position  to 
check  it,  held  that  he  made  a  case  relevant  to 
support  a  condicito  indebtti,  and  proof  allowed. 
Balfour  v.  Smith  d-  Logan,  1877,  4  R  454 ;  14 
S.  L.  R.  316. 

15.  Oondictio  indebiti  —  Ignorance  of 
Title— Teinds—Olanse  of  Belief  not  as- 
signed.— Owners  infeft  in  lands  which  had 
originally  been  feued  with  a  clause  of 
warrandice  against  augmentation  of  stipend, 
had  not  obtained  an  express  assignation  of 
the  clause  of  warrandice.  During  many  years 
augmentations  had  been  made,  and  the  supe- 
riors paid  them,  in  ignorance  that  the  vassals 
had  no  completed  title  to  the  clause  of  relief. 
Held  that  the  sums  so  paid  could  not  be  re- 
covered. Hope  V.  Oraham,  1903  (0.  H.),  10 
S.  L.  T.  629. 

16.  Contract  —  Consent  —  Induced  hy 
Misrepresentations  —  Ignorance  of  Legal 
Eights— Family  Arrangement.— An  heir  of 
entail  got  into  debt  and  went  to  his  father's 
law-agent,  who  told  him  that  the  only 
possible  way  in  which  he  could  clear  himself 
was  by  consenting  to  disentail  the  estates, 
and  re-entail  them,  in  accordance  with  the 
wishes  of  his  father.    The  heir  believed  him. 
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took  no  separate  advice,  and  executed  the 
deed  of  disentail  In  point  of  fact  the 
necessary  money  could  have  been  easily 
raised  by  post-obit.  The  Court  set  aside  the 
deeds  as  granted  under  essential  error  in- 
duced by  his  father's  agent.  Menzies  v. 
Menzies,  1893  (H.  L.),  20  B.  108 ;  30  S.  L.  R. 
530.     Cf.  1890,  17  R.  881 ;  27  S.  L.  R.  721. 

17.  Contract  —  Error  in  Essentials  — 
Induced  by  other  Party.  —  In  a  contract 
an  error  as  to  the  nature  of  the  rights  flow- 
ing from  it,  if  induced  by  one  party,  forms  a 
ground  of  reduction  of  the  contract  by  the 
other  party.  Stewart  v.  Kennedy,  1890  (H.  L.), 
17  R.26;  27S.  L.  R.  469. 

18.  Contract  —  Consent  —  Error  —  Com- 
pany—Preference Shares  —  Ultra  vires- 
Interest. — ^A  company,  ultra  vires^  issued  a 
niunber  of  shares  as  preference  shares.  A. 
applied  for  and  received  an  allotment.  On 
its  being  discovered  that  the  issue  was  uUra 
viresy  the  company  and  A.  presented  a  special 
case,  they  maintaining  that  he  remained  an 
ordinary  shareholder,  he  that  he  was  entitled 
to  rescind  the  contract  (never  having  got 
what  he  bargained  for)  and  recover  back  the 
price  paid.  The  Court  sustained  A.'s  conten- 
tion, and  fixed  interest  at  4  per  cent. 
JVaverley  Hydropathic  Coy,  Ltd.  v.  BQ.rrowman^ 
1895,  23  R.  136 ;  33  S.  L.  R.  131 ;  3  S.  L.  T. 
161. 

19.  Contract— Consent— Error.— Opinion 
by  Ld.  Young,  that  a  contract  about  a  sub- 
ject which  was  non-existent  at  its  date  is 
void  ah  initio.  Sibson  do  Kerr  v.  ^*  Barcraig** 
Coy.  Ltd.,  1896,  24  B.  91 ;  34  S.  L.  R.  114 ;  4 
S.  L.  T.  129. 

20.  Contract  —  Consensus  in  idem.  —  A 

man  undertook  in  writing  to  see  paid  a  debt 
secured  by  a  bond  "over  subjects  in  the 
parish  of  G."  He  was  under  the  impression, 
when  he  wrote,  that  the  security  subjects 
were  in  W.  Quadrant.  They  were  really  in 
W.  Circus.  Held  that  the  error  was  not  one 
on  which  he  could  found  to  avoid  the  obliga- 
tion to  pay  the  debt.  Bennies  Trs.  v.  Couper, 
1890,  17  R.  782;  27  S.  L.  R.  621. 

21.  Contract  — Consents- Ambiguity.— 
Where  the  terms  of  a  contract  were  ambiguous 
and  one  of  the  parties  read  in  one  meaning 
and  the  other  a  different  meaning,  held  that 
there  was  no  contract.  Buchanan  v.  Duke  of 
Hamilton,  1878  (H.  L.),  5  R.  69 ;  16  S.  L.  R. 
513. 


22.  Contract— Consent— Error— Innocent 
Misrepresentation— Contract  for  Sale  of 
Land. — In  innocence  the  seller  of  land  repre- 
sented its  extent  as  132  acres  with  a  rental  of 
£157,  the  true  figures  being  125  acres  at  £120, 
10s.  held,  that  the  misrepresentation  was 
not  in  essentialibus :  "  I  know  of  no  authority 
in  the  law  of  Scotland  for  the  proposition  that 
an  innocent  misrepresentation  not  warranted, 
and  not  inducing  essential  error,  can  invali- 
date a  contract."  {Per  Ld.  Kyllachy.)  Woods 
V.  Tulloch,  1893,  20  R.  477 ;  30  S.  L.  R.  497. 

23.  Contract— Consent— Misrepresenta- 
tions —  Innocent     Misrepresentations.  — 

Innocent  misrepresentations  made  by  a  man 
as  to  the  size  and  growing  nature  of  his 
business,  lield  a  good  ground  for  rescinding 
a  contract  of  copartnery  entered  into  on  the 
faith  of  the  representations.  Ferguson  v. 
fViUon,  1904,  6  F.  779 ;  41  S.  L.  R  601 ;  12 
S.  L.  T.  117. 

24.  Contract— Consent  — Error— Misre- 
presentation—Contract  to  take  Shares- 
Prospectus. — Representations  in  a  prospectus 
that  certain  individuals  will  be  directors  in  a 
company  about  to  be  formed  are  materia], 
and  will  entitle  a  person  applying  for  shares 
on  the  faith  of  the  representation  to  rescission. 
Blakiston  v.  London  and  Scottish  Banking,  dec. 
C(yrpu.  Ltd.,  1894,  21  R.  417;  31  S.  L.  R. 
342 ;  1  S.  L.  T.  462.  Cf .  Chambers  v.  Edin- 
burgh and  Glasgow  Aerated  Bread  Coy.  Ltd., 
1891,  18  R  1039 ;  28  S.  L.  R  803.  [See  also 
voce  Companies,  "  Shares."] 

26.  Contract— Consent— Misrepresenta- 
tion—Concealment— Sale  of  Heritage— 
Unosnal  Bestrictions.— Heritage  was  sold 
by  the  law-agent  of  the  proprietors  to  Soeder, 
who  was  without  professional  assistance. 
The  titles  contained  restrictions  of  an  unusual 
description.  The  sellers  made  no  disclosure 
of  this  fact  to  Soeder.  Held  tliat  Soeder 
was  not  bound  to  implement  the  contract. 
Smith  V.  Soeder,  1896,  23  R.  60 ;  33  S.  L.  R. 
44  ;  3  S.  L.  T.  135. 

26.  Contract— Consent— Misrepresenta- 
tion—Innocent  Misrepresentation— Fraud 
— Damages. — Innocent  misrepresentations  in- 
ducing a  contract  may  be  a  ground  of  rescis- 
sion, but  will  not  found  a  claim  for  damages. 
Manners  v.  IHiitdiead,  1898,  1  F.  171;  36 
S.  L.  R  94 ;  6  S.  L.  T.  199. 

27.  Contract— Consent— Misrepresenta- 
tions Inducing— Fraud.— When  a  pursuer 
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had  been  induced  into  a  contract  by  the 
fraudulent  misrepresentations  of  the  defender, 
but  did  not  propose  to  rescind  the  contract — 
held  that  he  was  entitled  to  damages.  Camp- 
bell V.  Blairy  1897  (O.  H.),  5  S.  L.  T.  28. 

28.  Contract  — Oonflent  —  Fraad  — Mis- 
representation—Ck)ntntct  to  take  Shares.— 

Semble  that  where  a  person  seeks  to  rescind  a 
contract  to  take  shares  in  a  company,  on  the 
ground  that  the  prospectus  was  false  and 
fraudulent,  he  must  show  that  he  read  the 
prospectus  and  was  misled  by  it.  Observa- 
tions on  sec.  38  of  Companies  Act,  1867. 
Facts  which  held  not  to  constitute  fraudu- 
lent concealment  on  the  part  of  a  director. 
M^Morland^s  Trs,  v.  Fraser  and  Others,  1896,  24 
R  65 ;  34  S.  L.  R.  99  ;  4  S.  L.  T.  128. 

29.  Contract- Ck)nsent— Error— Fraud— 
Concealment— Dnty  of  Disclosure.— ^««^ 

Co,  V.  Tosh's  Trs,,  1898  (O.  H.),  6  S.  L.  T.  96. 

30.  Contract— Consent— Fraud— Contract 
to  take  Shares— Company — Prospectus — 
Belevancy  —  Specification.  —  Averments  of 
fraud  which  held  irrelevant,  as  wanting  in 
specification.  Liverpool  Palace  of  Varieties  v. 
Miller,  1896  (0.  H. ),  4  S.  L.  T.  153. 

31.  Contract— Consent— Fraud — Part- 
nership.— One  of  three  partners  raised  an 
action  for  reduction  of  the  contract  of  co- 
partnery, on  the  ground  that  it  had  been 
procured  by  fraud,  &c.,  of  one  of  the  other 
two.  The  second  of  the  two  was  not  accused 
of  conspiracy,  and  he  was  anxious  that  the 
contract  should  stand;  action  dismissed  as 
irrelevant.  Hose  and  Others  v.  McDonald,  1899 
(O.  H.),  7  S.  L.  T.  288. 

32.  Contract— Discharge— Abandonment 
of  Bights— Settlement  of  Claim— Unfair 
Advantage. — Where  parties  had  effected  a 
settlement  of  a  dispute,  and  one  of  them,  a 
poor  widow,  had  lodged  in  the  process  of  an 
M.P.,  in  which  they  were  both  convened  as 
claimants,  a  minute  withdrawing  her  claim  ; 
the  L.  0.,  on  being  satisfied  that  she  was  not 
aware  of  the  effect  of  her  withdrawal,  allowed 
her  to  withdraw  the  minute  and  pursue  her 
claim.  Scottish  Life  Assurance  Coy,  Ltd,  v. 
Donald  Ltd,,  1901  (0.  H.),  9  S.  L.  T.  200. 

33.  Contract— Discharge  of  Claim— Error 
induced  by  Misrepresentations.— A  work- 
man, who  had  been  injured  in  the  service  of  his 
employers,  authorised  a  notary  to  execute  for 
him  what  bore  to  be  a  discharge  of  all  claims 


against  his  employers  for  a  pajrment  of  £25. 
As  a  result  of  his  injuries  the  man  died.  His 
widow  raised  an  action  in  the  Sheriff  Court 
for  damages  against  the  employers ;  was  met 
by  the  discharge ;  and  sought  to  reduce  it  by 
way  of  exception.  Her  averments  came  to 
this: — That  at  the  date  of  the  execution  of 
the  discharge  her  husband  was  in  a  weak  con- 
dition in  mind  and  body,  and  had  no  direct 
communication  with  the  defenders ;  that  she 
(his  wife)  acted  as  go-between ;  tliat  she  was 
misled  by  the  defenders  into  the  belief  that 
they  would  pay  her  husband  a  simi  of  money  if 
he  would  execute  a  receipt ;  that  she  explained 
to  her  husband  that  a  receipt  only  was  to  be 
granted,  and  that  he  executed  the  discharge 
in  the  belief,  so  induced,  that  it  was  a  simple 
receipt.  Held  that  these  averments  were 
irrelevant.  Matiiieson  v.  Hawthorns  <fr  Coy.  Ltd., 
1899,  1  F.  468  ;  36  S.  L.  R,  356;  6  S.  L.  T. 
311.  Of.  Steu>art  Brothers  v.  Kiddie,  1899,  7 
S.  L.  T.  92. 

34.  Contract— Discharge— Compromise — 
Error  in  Essentials  —  Mutual  Error.  — 
Alexander  Taylor  became  insane  in  1870. 
Wink  was  appointed  his  curator  bonis  in  1872, 
but  his  mother  managed  his  estate  till  her 
death  in  1873.  Mrs.  Taylor's  representatives 
effected  a  compromise  with  the  curator  bonis 
on  questions  of  accounting  for  Alexander 
Taylor's  estate.  Alexander  Taylor  died  in 
1893,  and  it  was  discovered  that  he  had  left  a 
will,  made  when  sane,  by  which  Mrs.  Taylor's 
representatives  were  excluded  from  the  estate. 
Opinion  by  Ld.  Kincairney  that  the  compro- 
mise was  not  reducible  on  the  ground  of 
essential  error.  Scott  v.  Grains  Reps,,  1897, 
24  R  462 ;  34  S.  L.  B.  304 ;  4  S.  L.  T.  264. 
[See  also  voce  Discluirge,'] 

35.  Contract  — Error  taken  Advantage 
of  —  Concealment  —  Duty  to  Disclose  — 
Settlement  of  Action. — ^Welsh  was  pursuing 
Cousin,  who  made  a  judicial  tender  of  £50 
with  expenses.  Before  acceptance  of  the 
tender,  Welsh  and  Cousin  met,  and  Welsh, 
who  did  not  know  that  any  tender  had  been 
made,  offered  to  accept  £20,  took  the  money, 
and  gave  a  written  discharge  of  his  whole 
claims.  In  an  action  at  Welsh's  instance,  for 
reduction  of  the  discharge,  he  averred  that 
the  tender  was  concealed  from  him,  that  ad- 
vantage was  purposely  taken  of  his  ignorance, 
and  that  his  understanding  was  that  the  £20 
should  be  a  clear  payment  to  him,  not  subject 
to  his  lawyer's  bill.  Held  that  the  averments 
were  irrelevant.  Welsh  v.  Cotmn,  1899,  2  F. 
277  ;  37  S.  L.  R.  199. 
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36.  Oontract  — Error  taken  Advantage 
of— Sale  of  Heritage— Subsequent  Oonvey- 
ance. — A.  was  proprietor  of  adjoining  stances, 
X  and  Y,  held  by  him  on  distinct  titles.  On 
the  titles,  a  piece  of  ground,  Z,  was  part  of 
X,  but  it  was  used  by  A.  as  part  of  Y.  The 
properties  were  simultaneously  exposed  for 
sale  by  auction.  It  was  A/s  intention  to  sell 
Z  along  with  Y,  and  there  was  added  to  the 
description  of  Y  a  marginal  note  to  this 
effect.  This  note  was  not  referred  to  in  the 
testing  clause,  nor  was  a  corresponding  note 
inserted  in  the  description  of  X.  Moncrieff, 
in  the  knowledge  of  this  error,  bought  X, 
and,  immediately  tabling  his  construction  of 
the  titles,  demanded  a  conveyance  of  X,  in- 
cluding Z.  A.  after  some  demur  granted  the 
conveyance  asked.  Lawrie  bought  Y  and 
occupied  Z  along  with  it,  as  it  had  been  done 
by  A.  Held  that,  as  the  titles  stood,  Z  be- 
longed to  Moncrieff,  and  Lawrie  must  remove. 
Moncrieff  v.  Lawrie,  1896,  23  R.  677;  33 
S.  L.  R  452 ;  3  S.  L.  T.  298. 

37.  Contract — Mutual — Discliarge.  —  A 

workman  gave  a  discharge  of  a  claim  under 
the  Workmen's  Compensation  Act,  1897,  in 
return  for  a  small  payment,  and  on  being 
shown  a  report  by  the  master's  doctor  that 
he  would  be  fit  for  work  in  two  weeks.  This 
report  turned  out  to  be  ill-founded.  The 
workman  claimed  compensation ;  the  employer 
met  him  with  the  discharge.  Held  that  the 
correctness  of  the  report  was  not  a  condition 
of  the  discharge,  and  that  the  defence  was 
good.  Doman  v.  Allan  d;  Son,  1900,  3  F.  112  ; 
38  S.  L.  R.  70 ;  8  S.  L.  T.  265. 

38.  Contract— Mutual  Error— Opinion  or 
Fact. — A  piursuer  averred  that  he  had  paid 
£250  to  B.  in  consideration  of  an  assignation 
of  a  decree  in  B.'s  favour,  and  of  arrestments 
used  by  B.  on  the  decree ;  that  the  arrest- 
ments had,  as  it  proved,  attached  nothing ; 
and  that,  at  the  date  of  the  deal,  he  and  B. 
were  of  opinion  that  the  arrestments  had 
attached  valuable  interests.  [The  record  does 
not  seem  to  have  averred  that  the  validity  of 
the  arrestment  as  attaching  something  was 
made  a  condition  of  the  transaction.]  The 
pursuer  sought  reduction  of  the  assignation. 
Action  dismissed  as  irrelevant.  Sutherland  v. 
Bremner^s  Trs,,  1903,  40  S.  L.  R.  324;  10 
S.  L.  T.  566. 

39.  Contract  —  Error  of  Seller  in  Pur- 
chaser's  Knowledge  —  Restitutio  in  In- 
tegrum.— Where  a  formal  contract  of  sale 
was  entered  into  under  an  essential  error  on 


the  part  of  the  seller  of  which  the  purchaser 
was  aware,  held  that  the  seller  was  entitled  to 
reduction  and  restitution  on  reimbursing  the 
purchaser  for  improvements  made  on  the  sub- 
jects, but  that  it  was  incompetent  to  reform 
the  contract  so  as  to  rectify  the  error. 
SteuaH's  Trs.  v.  HaH,  1875,  3  R.  192;  13 
S.  L.  R  106. 

40.  Contract— Essential  Error— Induced 
by  Fraudulent  Misrepresentations.— In  an 
action  for  reduction  of  a  deed  appointing  the 
defender  sole  executor  of  a  deceased  testator, 
the  Court  approved  of  an  issue  in  this  form : 
Whether  the  defender  falsely  and  fraudulently 
represented  to  the  deceased  that  the  said 
trust  -  disposition  and  settlement  merely 
appointed  the  defender  as  trustee  or  manager 
of  the  estate,  and  that  the  relatives  of  the 
deceased  were  to  have  the  beneficial  interest 
therein ;  and  whether  the  said  deceased  A.  B. 
executed  the  said  deed  under  essential  error 
as  to  its  nature  and  effect  induced  by  the  said 
false  and  fraudulent  representation.  Collie  v. 
Pt/per,  1891,  18  R  419 ;  28  S.  L.  R  294. 

41.  Contract— Error  induced  by  Third 
Party. — Essential  error  induced  by  a  third 
party  is  not  a  ground  of  setting  aside  a  con- 
tract.—Fown^  V.  Clydesdale  Bank,  1889,  17  R 
231  ;  27  S.  L.  l\,  135. 

42.  Interlocutor  —  Error  —  Interlocutor 

Cancelled. — Between  the  date  of  an  under- 
taking by  a  defender,  and  the  date  of  an 
interlocutor  founded  on  it,  performance  of 
the  undertaking  had  become  impossible. 
This  fact  was  not  before  the  Court  when  the 
interlocutor  was  pronounced.  The  Court 
cancelled  the  interlocutor  and  continued  the 
cause.  Rottenburg  v.  Duncan  and  Others,  1896, 
24  R  35 ;  34  S.  L.  R  35 ;  4  S.  L.  T.  125. 

43.  Interlocutor— Interlocutor  "of  Con- 
sent"— Error — Evidence. — Where  an  inter- 
locutor pronounced  in  the  Sheriff  Court  bears 
to  be  of  consent,  and  the  party  denies  having 
given  consent,  the  Court  has  full  power  to 
deal  with  the  representation  on  equitable 
principles,  by  remit  to  the  Sheriff  or  other- 
wise. JVhyte  V.  Whyte,  1895,  23  R  320 ;  33 
S.  L.  R  227 ;  3  S.  L.  T.  225. 

44.  Judicial  Error— Arbiter— Constitu- 
tion of  Reference— Error  in  Essentials- 
Audit  in  Ignorance  of  Principal  Contract. 
— Teacher  agreed  to  lend  Calder  for  invest- 
ment in  his  business  of  timber  merchant 
£15,000,  in  return  for  interest  and  a  share  in 
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the  profits.  It  was  agreed  that  there  should 
be  an  annual  audit  of  the  firm's  business 
books  by  a  firm  of  accountants,  and  that  their 
certificate  should  be  conclusive  evidence,  as 
between  Teacher  and  Oalder,  as  to  the  profits 
of  the  business.  Teacher  acquainted  one  of 
the  partners  of  the  accountant's  firm  with  the 
terms  of  the  agreement,  but  the  member  of 
the  firm  who  actually  made  the  audit,  and 
granted  certificates  from  time  to  time,  was 
not  aware  of  the  agreement,  although  he 
knew  that  some  one  else  besides  Calder  had 
an  interest  in  the  profits.  In  an  action  of 
accounting  between  Teacher  and  Calder,  held 
(1)  that  there  never  was  a  valid  reference; 
and  (2)  that  it  was  essential  to  an  audit  under 
the  agreement  that  the  accountant  should  be 
aware  of  its  terms ;  (3)  that  it  was  not  proved 
that  this  audit  had  not  been  affected  by  the 
auditor's  ignorance ;  and  (4)  that  as  between 
Teacher  and  Calder  the  certificates  were  not 
conclusive  of  profits.  Teacher  v.  Calder^  1899 
(H.  L.),  1  F.  39 ;  36  S.  L.  R.  949  ;  7  S.  L.  T. 
153. 

45.  Mistake  in  Delivery  of  Qoods  — 
Liability  of  Third  Parties  to  whom  sach 
Delivery  is  made  — Where  Oounterclaim 
pleaded.  —  A  railway  company  by  mistake 
delivered  goods  to  A.  on  the  order  of  B.  who 
had  no  right  to  them.  B.  became  bankrupt, 
and  the  seller  claimed  the  price  from  the  rail- 
way company.  The  railway  company  paid 
the  price  and  then  claimed  re-delivery  of  the 
goods,  or  alternatively  payment  of  the  price 
from  A.  Held  that  as  A.  could  not  show 
that  he  had  suffered  any  prejudice  by  the 
mistake  he  was  liable  to  restore  the  goods 
or  to  pay  their  price.  Galedotiian  lily.  Coy.  v. 
Harrison  db  Coy.,  1879,  7  R.  151 ;  17  S.  L.  R. 
87. 

46.  Unilateral  Deed— Sine  causa.— Essen- 
tial error,  however  induced,  is  a  ground  of 
setting  aside  a  unilateral  deed  granted  sitie 
causa.  M'Caig  v.  Glasgow  University  Courts 
1904,  6  F.  918;  41  S.  L.  R.  700  j  12  S.  L.  T. 
174. 

47.  Unilateral  Deed— Failure  to  under- 
stand Deed. — ^An  averment  that  a  testatrix 
had  failed  to  understand  the  meaning  of  a 
deed  she  had  executed  luld  irrelevant  to  sup- 
port a  plea  of  essential  error.  Yeaiman  v. 
Proctors,  1877,  5  R.  179 ;  15  S.  L.  R  107. 

48.  Unilateral  Deed — Discharge  based 
on  Transaction — ^Due  Deliberation.— fTe^ 
that  a  discharge  granted  after  due  delibera- 


tion by  a  daughter  to  her  father's  testamentary 
trustees  in  consideration  of  a  payment  then 
made  to  her,  could  not  be  reduced  on  the 
ground  of  error  in  law,  and  barred  all  sub- 
sequent claims  by  her  against  the  estate. 
Kippen  v.  Kippen's  TrusUe,  1874, 1  R.  1171  ; 
11  S.  L.  R.  686. 

49.  Unilateral  Deed— Sine  causa— Elec- 
tion.— ^A  lady  who  had  elected  to  take  her 
legal  as  against  a  conventional  provision, 
being  in  error  as  to  the  extent  of  her  respec- 
tive rights,  held  not  barred  from  subsequently 
claiming  her  conventional  provision.  Inglis  v. 
Brem,  1890  (H.  L.),  17  R.  76;  27  S.  L.  R. 
1033.  [See  voce  Election  and  other  similar 
cases.] 

60.  Unilateral— Error  caused  by  Mis- 
representation—Form of  Issne.— Where  a 
will  was  sought  to  be  reduced  on  the  ground 
of  essential  error  caused  by  the  misrepre- 
sentation of  the  defender,  held  that  in  the 
issue  the  alleged  mbrepresentation  must  be 
clearly  stated.  Munro  v.  Strain,  1874,  1  R. 
522  ;  11  S.  L.  R.  583. 


EVIDENCE 

Abortion,  25. 

Account,  Settled,  188. 

Accounting,  177, 188. 

Accused,  28,  257,  258. 

Adminicle,  238,  239. 

Admissibility,  1-74,  215,  226,  245. 

Admission,  15,  67, 180, 186,  226,  276. 

Admissions  and  Confession,  1-6,  44,  261 

Adultery,  42-48,  208-211,  274. 

Advance  op  Money,  177,  187. 

Adventure,  Joint,  163. 

Affidavit,  7,  260,  264. 

Affiliation,  8,  69,  68-70. 

Agency,  99-101,  149,  150,  244. 

Agreements,  152-168. 

Anonymous  Letter,  131. 

Annuity,  234. 

Apprenticeship,  148. 

Assault,  14-16. 

Bab,  32-34. 

Bill  of  Exchange,  33,  71-77,  183,  190; 

and  see  voce. 
Bill  of  Lading,  229. 
Birth,  78-80. 
Breach  of  Promise,  103-105. 
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Business  Books,  76,  103-114,  132, 181-183 
191,  200. 

Cebtifigatb,  Medical,  213. 

CEBTIFI CATION,  214. 

Character,  10-13,  42. 

Cheque,  184. 

Children,  47. 

Civil  Cause,  14-17. 

Citation,  81,  248-256,  261,  262. 

Collision,  121-122,  231. 

Commission  to  Examine,  81-95,  270. 

Commissioner,  86-87, 93, 193, 195. 

Conjunct  Probation,  60. 

Condonation,  43. 

Confession,  1-6,  44,  261, 262. 

Confidentiality,  99-146,  193,  196. 

Conflict,  146, 147. 

Contempt  of  Court,  269;  see  voce  Ad- 
minittrcUion  of  Juttict. 

Contract,  9,  118,  148-173. 

Correspondence;  see  Letters. 

Credibility,  70,  174-177. 

Credit,  108. 

Crime,  10-30,  65,  267. 

Criminal   Trial,   Evidence  at,    17-19, 
263-266. 

Cross-Eicamination,  20,  29,  123,  203. 

Cruelty  to  Children,  40. 

Culpable  Homicide,  40. 

Day  Trespass,  273 ;  see  voce  Game, 

De  Recbnti,  24. 

Debt,  177-190 ;  see  voce. 

Deceased  Person,  35-37. 

Declaration,  1,  2. 

Deposit,  226,  227. 

Deposition,  17-19,  82,  217,  218. 

Diary,  97, 114,  125. 

Diligence,  55,  56,  58,  60,  63,  97,  99-135, 

138-145,  151,  191-204,  207. 
Divorce,  42-48,  66,  83, 116,  208-211,  274. 

DOMINUS  LITIS,  117. 

Donation,  243  ;  see  voce. 
Entail,  129 ;  see  voce. 
Exhibition  of  Documents,  205. 
Exhibition  of  Machine,  206. 
Extradition,  88. 

Facility  and  Circumvention,  124. 
Failure  to  Appear,  251. 

Give  Notice,  233. 

Object,  32-34. 
Family  Tradition,  35. 
Fiscal,  Reports,  135,  141,  142. 
FoREiQN  Documents,  198. 
Foreign  Suit,  85-88. 
Fraud,  56, 114, 123,  126. 


Fugitive  Witness,  38. 
Havers,  194. 
Hearsay,  35-39. 
Hostile  Witness,  268. 
Husband  and  Wife,  40-50,  66,  116,  207, 
21-2,  243. 

Identification,  21,  45,  46. 
Implication,  67. 
I.  O.  U.,  178,  238  ;  see  voce  Loan. 
Incest,  30. 
Income,  103-110. 

Incriminating  Question,  208-211. 
Infanticide,  23. 
Initials,  170,  235. 
Inland  Revenue,  137-139. 
Innominate  Contract,  149-160. 
Insanity,  22, 125,  213,  236,  270. 
Inspection,  206. 
Insurance,  99, 126-129. 
Interest,  Payment  of,  189,  190. 
Interrogatories,  90,  91. 
Intimidation,  269. 

Land,  Contract  relating  to,  162-171. 
Legitimacy,  49. 

Letters,  37,  102,  116,  120-126,  138,  196, 
207. 

OF  Accused,  23. 

Registered,  251. 

Stolen,  66. 
Loan,  178-185  ;  and  see  voce. 
Mandate,  187,  244. 
Mandatory,  95. 
Marriage,  207. 
Married  Woman,  50,  222. 
Master  and  Servant,  96, 118-123. 
Medical  Certificate,  213. 
Medical  Reports,  124-130. 
Mercatoria,  Document  in  re,  188. 
Minutes  of  Trustees,  234. 
Missives,  170. 
Mother  and  Child,  160. 
Newspaper,  131, 132. 
Notary,  153. 

Notes  of  Evidence,  214. 
Nudum  pactum,  164. 
Oath,  Agents.  216. 
Oath  on  Reference,  215-224. 
Onus,  225-233. 
Particeps  criminis,  30,  41. 
Partnership,  133,  246. 
Pass  Book,  235. 
Payment,  178,  219,  234-237. 
Pedigree,  7,  35. 
Photograph,  45,  46. 
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Plan,  53,  54. 

Pleadings,  see  Admistioru. 

Police,  271. 

Reports,  119. 
Statements  to,  3-6. 
Post  Office  Papebs,  144. 
Precognition,  36.  87. 134, 135, 196. 
Presumption,  236 ;  and  see  voce. 
Prevarication,  271. 
Previous  Conviction,  14-16,  27. 
Productions,  204,  264,  265. 
Proof,  180-191  ;  and  see  voce  Process. 
Prostitutes,  176. 
Proving  the  Tenor,  238,  239 ;  and  see 

Process. 
Public  Interest,  134-143. 
Orders,  240. 
Service,  20. 
Qualifications,  219,  220,  226,  276. 
Rape,  11, 16. 

Records,  79,  80, 192,  202. 
Registers,  79,  80. 

Replication,  241. 

Report,  95, 101, 118-130. 

Res  gestae,  11,  24,  25. 

Res  inter  alios,  59, 184. 

Res  ipsa  loquitur.  146. 

Reservation,  241.  270. 

Reset,  12, 13. 

Sedition,  26. 

Seduction.  110. 

Sheriff,  199. 

Shipping,  61, 112,  120-122.  229-231. 

Similar  Crime,  25-27. 

Sketch,  264. 

Slander,  62-64,  113,  131,  132.  232.  241. 

Smuggling,  112. 

socius  criminis.  30. 41. 

Solvency,  Proof  of,  191. 

Stamping,  201. 

Technical  Terms,  98. 

Telephone,  21, 140. 

Tradition,  78. 

Trust,  160,  1G3,  242-247  ;  and  see  voce. 

Trustee.  Removal  of.  213. 

Untested  Deed,  239. 

Valuation.  206. 

Value.  76,  77. 

Weather,  61, 147. 

Witness,  28-30,  47.  48,  70,  81-95,  174-177, 
215,  248-275. 
English,  250,  263-255. 
Scottish,  84.  88. 
Skilled,  252,  253. 


Workmen's  Compensation,  233. 
Writ,  148, 180, 181,  190.  276-279. 

OF  Beneficiary,  184. 

Executor,  184. 

Firm,  182. 

or  Oath,   71,  149-159,  178-181,  242- 
246. 
Written  Adminicle,  238,  239. 

Agreement,  280. 

Obligation,  237. 


1.  AdmiBsibility— AdmiBsions  and  Con- 
f essionfl  —  Declaration  of  Accnsed.  —  A 
declaration  was  t4iken  from  an  accused  person 
who  was  charged  with  mobbing  and  rioting 
and  breach  of  the  peace.  Held  that  it  was 
competent  to  use  the  declaration  in  a  trial 
for  breach  of  the  peace  only.  Macdougall  v. 
MacluUich,  1887,  14  R.  (J.)  17;  24  S.  L.  R. 
347. 


2.  Admiflsibility — AdmiBsions  and  Ck>n- 
fessions — Declaration  of  Illiterate  Person. 
— The  declaration  of  an  illiterate  woman 
emitted  by  her  in  ignorance  that  she  was 
entitled  to  the  assistance  of  a  law-agent, 
not  admitted  as  evidence  against  her.  H.M. 
AdvocaU  V.  Goodall,  1888  (J.),  15  R  82  ;  25 
S.  L.  R.  456. 

3.  Adnussibility — ^Admissiona  and  Con- 
fesaiona— Statements  to  F6\ioe.—0bsen)a- 
tions  on  the  admissibility  of  evidence  by  the 
police  of  statements  made  to  them  by  a 
prisoner  when  being  apprehended.  Grade  v. 
StuaH,  1884.  11  R.  (J.),  22 ;  21  S.  L.  R  526. 

4.  Admissibility— Admissions  and  Con- 
fessions—Statements to  Police— While  in 
Prison  — Time  for    stating   Oluection.— 

Statements  by  an  accused,  elicited  from  him 
while  in  prison  by  the  interrogations  of  police 
officials,  are  not  admissible  in  evidence  against 
him.  But  objection  to  such  evidence  should 
be  taken  when  it  is  tendered.  Russell  v. 
Paton,  1902  (J.),  4  F.  77  ;  39  S.  L.  R.  647; 
10  S.  L.  T.  94. 

5.  Admissibility— Admissions  and  Ck>n- 
fessions— Statements  to  Police— While  out 
on  BaiL — A  prisoner  who  was  out  on  bail 
made  a  voluntary  statement  to  the  policeman 
who  had  arrested  him.  Jhld  that  the  state- 
ment might  be  proved  in  evidence  against 
him.  Smith  v.  Lamh,  1888  (J.),  15  R  54 ;  25 
S.  L.  R.  429. 

6.  Admissibility— Admissions  and  Con- 
fessions—Statements to  Police— Warning. 
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— A  prison  official,  withoat  warning  a  prisoner 
that  his  answer  might  be  used  as  evidence 
against  him,  asked  him  whether  he  intended 
to  injure  himself.  Held  that  the  answer  of 
the  panel  was  not  admissible  as  evidence. 
A  warder  after  informing  a  prisoner  that  he 
had  better  not  tell  him  anything,  added  that 
he  did  not  believe  his  evidence  would  be  used 
against  the  prisoner.  Held  that  a  voluntary 
statement  by  the  prisoner  to  the  warder  was 
inadmissible  as  evidence.  H,M,  Advocate  v. 
Proudfoot,  1882,  9  R  (J.)  19  ;  19  S.  L.  R. 
725. 

7.  Admissibility  —  Afidavit.  —  Per  hdi 
McLaren  :  **  Where  an  affidavit  bears  internal 
evidence  of  having  been  drawn  by  a  solicitor 
and  merely  sworn  to  by  the  witness  I  should 
not  receive  the  document,  even  in  a  case  of 
pedigree,  as  secondary  evidence  of  the  de- 
ponent (deceased).''  Tennent  v.  Tennenty  1890, 
17  R  1205  ;  27  S.  L.  R  841. 

8.  Admissibility— Aifiliatioii  and  Ali- 
ment —  Familiajities  three  Years  alter 
Birth  of  Child« — In  an  action  of  affiliation 
and  aliment  the  pursuer,  without  notice  on 
record,  led  evidence  of  familiarities  with  the 
defender  three  years  after  the  birth  of  child. 
Held  that  the  evidence  was  admissible.  Scott 
V.  Daw9on,  1884,  11  li.  518 ;  21  S.  L.  R  351. 

9.  Admissibility— Contract— Parole — In- 
formal Writings— Receipt.— Where  parole 
evidence  is  admitted  to  prove  an  agree- 
ment, informal  writings  —  including  letters 
and  receipts  (although  neither  holograph  nor 
tested) — may  be  spoken  to  by  witnesses,  and 
so  made  part  of  the  evidence  in  the  case. 
{Per  Ld.  M'Laren.)  Grant  v.  Mackenzie^  1899, 
1  F.  889  ;  36  S.  L.  R  671 ;  7  S.  L.  T.  23. 

10.  Admissibility— Crime — Character  of 
Accused  —  Question  tending  to  show 
Prisoner  goilty  of  Crime  other  than  that 
Charged. — In  a  criminal  charge  it  is  in- 
competent to  lead  evidence  tending  to  show 
that  the  prisoner  committed  any  crime  other 
than  that  charged.  HM.  Advocate  v.  Moruon^ 
1893  (J.),  21  R  5  ;  31  S.  L.  R  289 ;  1  S.  L.  T. 
405. 

11.  Admissibility— Crime — Character  of 
Complainer  —  Rape  —  Conduct  of  Victim 
with  other  Men— Bes  gestae.- In  a  trial 
for  rape  or  attempt  to  ravish  "it  is  com- 
petent to  lead  evidence  to  impeach  the 
chastity  of  the  party  alleged  to  have  been 
injured,   provided   always   that    due    notice 


thereof  be  given,  but  such  evidence  must 
be  confined  to  evidence  of  general  character 
and  repute  in  that  respect  existing  at  the 
time  of  the  alleged  crime.  It  is  not  com- 
petent to  prove  specific  acts  of  connection 
with  other  men,  unless  such  acts  are  so 
closely  connected  with  the  crime  charged  as 
to  form  part  of  the  res  gegta,  i.e,  would  or 
might  furnish  evidence  tending  to  account 
for  the  physical  condition  and  appearance  of 
the  woman.  It  is  also  competent  to  prove 
previous  connection  with  the  panel  himself.'' 
{Per  Ld.  Adam.)  Dickie  v.  H.M,  Advocate, 
1897  (J.),  24  R  82 ;  35  S.  L.  R  5  ;  5  S.  L.  T. 
120. 

12.  Admissibility— Crime— Character  of 
others  than  Accused — Beset — ^Person  fh>m 
whom  Accused  states  he  received  the 
alleged  Stolen  Goods.'— A  panel  charged 
with  reset  of  theft  stated  in  his  declaration 
that  he  had  obtained  the  articles  from  a 
certain  person.  Held  that  it  was  competent 
for  the  prosecutor  to  lead  evidence  as  to  the 
character  of  such  person,  although  he  was 
not  on  the  Grown  list  of  witnesses  and  did 
not  appear  for  the  panel.  Gracie  v.  Stiuirt^ 
1884  (J.),  11  R  22 ;  21  S.  L.  R  526. 

13.  Admissibility— Crime— Character  of 
ethers  than  Accused— Beset — Other  Pur- 
chasers from  Thief.  —  In  the  trial  of  a 
butcher  for  reset  of  stolen  sheep,  it  is  in- 
competent for  him  to  prove  in  support  of 
his  bond  fides  that  the  thief  sold  other  stolen 
sheep  to  other  batchers,  who  bought  in  good 
faith.  Kennedy  v.  H.M,  Advocate,  1896  (J.), 
2  Adam,  51 ;  23  R  28 ;  33  S.  L.  R  265 ;  3 
S.  L.  T.  236. 

14.  Admissibility— Crime— Civil  Cause- 
Assault- Previous  Conviction  for  same 
Assault. — Held  that  in  a  civil  action  for 
damages  for  assault,  it  is  not  competent  to 
prove  against  the  defender  a  previous  con- 
viction for  the  same  assault.  Devlin  v.  Earl, 
1895,  3  S.  L.  T.  166. 

15.  Admissibility— Crime— Civil  Cause— 
Offence  under  Coal  Mines  Begulation  Act, 
1877  —  Previous  Conviction  for  the  act 
founded  on  —  Admission  —  Negligence — 
Criminal  Conviction  for  the  Act  founded 
on.— It  is  an  offence  under  the  Coal  Mines 
Regulation  Act,  1877,  for  an  engineman  to 
raise  a  cage  without  signal  given.  In  an  action 
for  damages  against  an  engineman  who,  with- 
out signal,  had  raised  a  cage  and  so  caused  an 
injury  to  the  pursuer,  Ld.  Trayner  allowed 
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ib«  io\\tfWifi$^  tine^tuiDM:   Were  joa  ^mrged 
with  the  r^<;nc»  in  tba  SberilT  Court  ?    Did 

H,  L,  T.  321. 


16.  A4iiiiiilUlity--Ciliiia--C»TU 
Bape— ATtmiMitt  of  panllal 

Beteraacjr.— The  portoer  of  so  action  of 
damAf^e*  for  rape  arerred :  ^  The  defender  is 
a  man  of  brutal  and  Uoentioos  dispontion, 
and  for  a  number  of  yeara  past  be  baa  aougbt 
ayat^matically  to  gratify  bia  Inat  by  rariabing 
girU  and  yomif;  women/*  Two  inatanoes  of 
bia  attempt*  were  apecified.  Held  tbat  tbe 
avermenta  were  irrelevant.  A,  v.  Bs,  1895, 
22  R.  402  ;  32  B.  L.  R.  297  ;  2  a  L.  T.  515. 

17.  AdmiMibility  —  Orime  —  Criminal 
Trial— Dapofition  in  prerioui  Oivil  Cnae.— 

Tbe  depo«itir)n  of  a  witneaa  in  a  civil  caae 
may  be  uaed  against  bim  in  a  subsequent 
trial  on  a  criminal  cbarge.  Banatjkan  r.  HM, 
Advocate,  18H8  (J.),  15  R.  39;  25  8.  L.  R 
311. 


18.  AdmiMibility  —  Orime  — 
Trial— Deposition  in  preyiona  similar  Oaae, 

adoption  of. — In  a  prosecution  for  tbe  sale  of 
unsound  food  a  scientific  witness  was  referred 
to  evidence  which  he  liad  f(iven  in  an  earlier 
similar  case.  He  said  he  adhered  to  it.  Held 
thttt  the  magistrate  was  entitled  to  refer  to 
and  rely  on  the  previous  deposition  of  the 
witness.  Uihton  v.  Ayr  Town  Council^  1892  (J.), 
20  K.  47 ;  30  8.  L.  R.  331. 

19.  Admissibility  —  Crime  —  Criminal 
Trial— Depositions  in  previous  Trial,  parole 
Proof  of.— The  depositions  of  witnesses  at 
an  earlier  trial  may  be  proved  by  parole. 
sli'diveran  v.  AnUi,  1894  (J.),  21  R  69;  31 
8.  L.  R  901. 

80.  Admissibility  —  Crime— Exclusion— 
Publio  Servloe  —  Cross-examination  of 
Polioe  Officers  as  to  the  Sources  of  their 

Knowledge.  —  In  the  trial  of  a  prisoner 
charged  with  broaches  of  the  Acts  against 
Itotting,  police  officers  deponed  to  having  seen 
such  and  sucli  actions  in  a  named  street. 
Aakeil  from  what  spot  they  bad  viewed  tbe 
siH^ne,  they  said — a  house;  but  declined  to 
give  its  address.  Tbe  fiscal  offered  to  write 
down  the  address,  on  condition  that  the  de- 
fending pnvurHtor  should  make  no  public 
use  of  it.  Tliia  condition  being  declined,  and 
the  prisoner  convicted,  the  Court  euMained  an 
ap|H^l.  ThomsitH  v.  SnisoH^  1900  (J,),  3  F. 
3;  a:  &  U   R  9;K>  ;  8  S.  L.  T.  147. 


2L  aA»i— ifcnrty_ 

'TdflphflBflL — PenoDs  speaiing  throngb 
tefephonea  may  be  identified  by  persona  hear- 
,  ing  and  reoo^oiaiiig  tbeir  voioeaw    M^Giveran 
'  T.  Aui^,  1894  (J.),  21  R  e9;  32  &L.  R  901. 

!  21  AdminihililF -~  Grime  —  Insanity — 
Hsfttditaiy  Insanity.— A  panel  pleaded  in- 
aaoity  at  tbe  time  of  committing  tbe  crime 

'  charged.  Ld.  Toung  admitted  evidence  of 
bereditaiy  insanity.  H.il.  Advocate  v.  Gal- 
braUh,  1897  (J.),  5  S.  L.  T.  65. 

23.  Admifldhilitj  —  Crime  —  Letters  of 
Accased— Tnftoticldft  —At  a  trial  of  a  yonn^ 
woman  for  culpable  homicide  of  her  child  at 
birtb,  counsel  proposed  to  put  in  letters 
written  by  tbe  accused  from  time  to  time 
to  her  mother,  for  the  purpose  of  showing 
tbat  her  periods  of  menstruation  bad  been 
irregular.  He  proposed  to  found  on  this 
evidence  an  argument  that  she  did  not  know 
aocurately  when  her  child  would  be  bom. 
Ld.  Young  held  the  evidence  inadmissible. 
HM.  AdvocaU  v.  ScoU,  1892  (J.),  19  R.  63 ; 
29  S.  L.  R  629. 

24.  Admissibility— Crime— Res  gestn— 
Statements  made  de  recentL — Obsei-vaiims 
by  Lord  Justice-Clerk  Macdonald  as  to  the 
weight  attached  to  statements  made  de  recenti 
to  near  relatives  by  a  person  said  to  have  been 
assaulted.  Anderson  v.  Af^Farlane,  1899  (J.), 
1  F.  36 ;  36  S.  L.  R  316;  6  S.  L.  T.  291. 

26.  Admissibility  —  Crime  —  Similar 
Crime— Commission  of— Abortion.— In  try- 
ing a  charge  of  procuring  abortion,  held  com- 
petent to  prove  that  the  accused  bad  on  an 
earlier  occasion  offered  to  procure  abortion  in 
tbe  case  of  another  woman.  HM.  Advocate  v. 
Rae,  1888  (J.),  16  R  80. 

26.  Admissibility  —  Crime  —  Similar 
Crime— Commission  of—  Sedition  —  Con- 
spiracy Act»  1848— Proof  of  Accomplice's 
connection  with  Fenian  Society. —At  a 

trial  for  contravention  of  the  Act  11  Vict,  c 
12,  sec.  3,  and  for  "  wickedly  and  feloniously 
conspiring  to  effect  an  alteration  of  tbe  law 
and  constitution  of  the  realm  by  force  and 
violence/'  of  certain  persons  who  were  allied 
to  be  members  of  a  secret  Ribbon  society  in 
Glasgow,  having  for  its  object  the  subverting 
and  overthrowing  of  the  royal  authority  in 
Ireland  by  force  and  violence,  and  who  were 
alleged  to  have  done  certain  acts  in  Glasgow, 
a  witness  who  had  belonged  to  a  Fenian 
organisation  in  Ireland^  and  who  resided  in 
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Ireland,  was  tendered  by  the  Crpwn  for  the 
purpose  of  showing  that  there  existed  in 
Ireland  a  society  for  the  same  purpose  as  that 
for  which  the  society  to  which  the  prisoners 
belonged  existed,  and  that  an  accomplice  of 
the  prisoners  named  in  the  indictment  be- 
longed to  that  society.  It  was  not  proposed 
to  connect  the  prisoners  themselves  with  the 
Fenian  society.  The  Court  admitted  the  evi- 
dence. M'Dermott  and  Others,  1883  (J.),  21 
S.  L.  R  265. 

27.  Admiasibility  —  Orime  —  Similar 
Grime— PrevioTiB  Oonviction  of— Beset— 
Prevention  of  Grimes  Act,  1871,  sec.  19.— 
If  it  appear  that  a  person  has  had  stolen 
goods  in  his  possession,  and  he  be  charged 
with  reset,  it  is  competent  to  prove  previous 
convictions  against  him  within  five  years. 
JFatson  v.  H.M.  Advocate,  1894  (J.),  21  R  26  ; 
31  S.  L.  R.  339 ;  1  S.  L.  T.  468. 

28.  Admissibility  —  Grime  —  Witness — 
Accused  Parent  in  Prosecution  under  the 
Education  Act  — Evidence  Act,  1866.— 
Question  whether  it  is  competent,  in  the 
prosecution  of  a  parent  under  the  Education 
Act,  1872,  for  not  providing  elementary  edu- 
cation for  his  child,  to  examine  the  parent 
himself  as  an  exculpatory  witness.  France 
V.  Anderson,  1877  (J.),  4  R.  42 ;  14  S.  L.  R. 
639. 

29.  Admissibility  —  Grime  —  Witness, 
Conduct  of  —  Gross -Examination.  —  A 
father  was  convicted  of  an  assault  upon  a 
doctor  sent  by  the  Local  Authority  to  vac- 
cinate his  child.  In  cross-examination  the 
doctor  was  asked  :  Q.  Were  you  drunk  at  the 
time?  A,  No.  Q.  Were  you  under  the 
influence  of  drink  any  time  during  the  day  ? 
Question  disallowed.  Q.  What  quantity  of 
drink  had  you  that  day?  Question  dis- 
allowed. These  questions  were  not  put  by 
way  of  insult.  The  Court  was  of  opinion 
that  the  questions  should  have  been  allowed, 
and  quashed  the  conviction.  Falconer  v. 
Brotm,  1893  (J.),  21  R.  1 ;  31  S.  L.  R  52 ; 
1  S.  L.  T.  277. 

30.  Admissibility  —  Grime  —  Witness — 
Particeps  criminis— Incest.— ^«/(2  that  a 
daughter  of  full  age  was  not  an  admissible 
witness  to  give  evidence  against  her  father 
in  a  charge  made  against  him  of  incest  with 
her.  The  panel  was  accordingly  discharged. 
H,M.  AdvocaU  v.  A,  E,,  1888  (J.),  15  R.  32. 
[The  above  was  a  decision  of  Ld.  Young. 
The  contrary  appears  to  have  been  decided 


by  Ld.  Fres.  Inglis  and  Ld.  Ivory  in  1858. 
See  note  foot  of  p.  33  of  15  R  (J.)],  and  see 
HM,  AdvocaU  v.  Rae,  1888  (J.),  15  R.  80. 

31.  Admissibility  —  Grown  —  Acts     of 
Oificials,  Adoption  of  by  Grown.— In  an 

action  to  interdict  officials  of  the  Crown  from 
continuing  to  follow  a  line  of  conduct,  the 
Ld.  Advocate,  as  representing  the  Crown, 
appeared  and  adopted  and  ratified  the  acts 
of  the  officials.  The  complainer  offered  to 
prove  that  the  acts  complained  of  had  been 
done  without  authority.  Held  that  the  state- 
ment of  the  Ld.  Advocate  must  be  taken  by 
His  Majesty's  Courts  to  be  true,  and  that  the 
offer  of  proof  was  incompetent.  PoU  v.  Ld, 
AdvocaU,  1897  (0.  H.),  1  F.  823 ;  35  S.  L.  R. 
637 ;  5  S.  L.  T.  167. 

32.  Admissibility— Failure  to  Object  to 
Leading  of  Incompetent  Evidence— Bar.— 

In  an  action  of  damages  for  written  slander, 
the  judge  during  the  trial  ruled  that  the 
letters  containing  the  statements  complained 
of  were  privileged.  No  averment  of  malice  was 
made  on  record,  but  the  pursuers  led  proof  of 
malice  without  objection  being  taken  to  its 
competency.  The  pursuers  obtained  a  verdict 
for  £300.  On  a  motion  for  a  new  trial  on  the 
grounds  (1)  that  the  evidence  led  in  support 
of  malice  was  incompetent,  and  (2)  that  the 
damages  were  excessive, — held  (1)  that  the 
defender  was  now  barred  from  objecting  to 
the  competency  of  the  evidence,  and  (2)  that, 
as  the  pursuers  admitted  they  had  suffered  no 
financial  loss,  the  defender  was  entitled  to  a 
new  trial  on  the  ground  of  excessive  damages. 
Of  consent,  the  Court  restricted  the  amount 
to  a  sum  in  name  of  solatium,  Ritchie  d;  Son 
V.  BaHon,  1883,  10  R.  813 ;  20  S.  L.  R.  530. 

33.  Admissibility  —  Failure  to  Otject 
to  Leading  of  Incompetent  Evidence  — 
Personal  Bar  — Bill  of  Exchange.- In  a 

multiplepoinding,  a  claim  was  made  which 
was  founded  upon  an  indorsation  of  a  pro- 
missory note.  The  debtor  imder  the  note 
was  a  competing  claimant,  and  admitted  the 
granting  of  the  note,  but  averred  that  the 
payee  in  the  note  had  abandoned  all  claim 
under  it,  and  that  the  indorsation  was  made 
after  it  had  prescribed.  The  Lord  Ordinary 
allowed  a  proof  prout  de  jure,  which  was  taken. 
Held  that  the  proof  ought  to  have  been 
limited  to  the  writ  or  oath  of  the  granter, 
but  that  proof  at  large  having  been  taken 
without  objection,  it  must  be  given  effect  to. 
A'^rr**  Trs,  v.  Ker,  dx,,  1883,  11  R.  108;  21 
S.  L.  R  89. 
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34  AdmiBBilnlily— Fulive  to  Otdect  to 
Incompeteiit  QiiestioDS  — Bar  — CariMe-> 
Qnestioii  implyinc  AceiuatioiL  of  Grime — 
Oriminal  Erideiice  Act^  1896L— When  any 

person  charged  in  a  criminal  prosecution 
tenders  himself  as  a  witness  ^he  shall  not 
be  asked,  and  if  asked  shall  not  be  required 
to  answer,  any  question  tending  to  show  that 
he  has  been  conunitted,  or  been  convicted,  or 
been  charged  with  any  oflfenoe  other  than  that 
wherewith  he  is  then  charged,  or  is  of  bad 
character  "  (Criminal  Evidence  Act,  1898,  sec 
1  (/)).  Being  charged  with  assaulting  a 
servant,  a  prisoner  offered  himself  as  a 
witness.  He  was  asked — Had  he  not  on  a 
previous  occasion  assaulted  another  servant  ? 
The  question  was  not  objected  to  at  the  time. 
A  conviction  followed.  In  a  suspension  the 
accused  pleaded  that  the  conviction  had  been 
irregularly  obtained  by  means  of  incompetent 
questions  asked  him.  Held  that  the  question 
should  have  been  objected  to  at  the  time. 
Anderson  v.  Mae/aHane,  1899  (J.),  1  F.  36 ;  36 
S.  L.  R.315;  6  S.  L.  T.  291. 


85.  AdmiBsibility  —  Heanay— Deceased 
PeTBon— Statements  of— Family  Tradition 
— Qnestions  of  Pedigree. — Family  tradition 
as  to  propinquity  in  a  question  of  pedigree, 
held  capable  of  proof  by  evidence  of  the  state- 
ment of  a  deceased  person  with  special  means 
of  knowledge.  Macpherson^  dbc,  v.  Duncan^  dcc.y 
1877, 4  R.  (H.  L.)  87. 

36.  Admissibility  — Hearsay  — Deceased 
Person  —  Statements  of  with  a  View  to 
Precognition. — The  evidence  of  a  law-agent 
in  regard  to  what  a  deceased  person  said  to 
him  when  being  interviewed  with  a  view  to 
being  subsequently  precognosced  is  incom- 
petent. Robertson  v.  Robertson^  1894  (O.  H.), 
2  S.  L.  T.  354. 

37.  Admissibility  — Hearsay— Deceased 
Person— Statements  of  taken  for  Use  in 
subseqaent  Legal  Proceedings. — Held  that 
a  statement  taken  from  a  person  for  use  in 
any  subsequent  legal  proceedings  that  might 
arise  was  of  the  nature  of  a  precognition, 
although  no  action  was  then  in  dependence, 
and  did  not  become  evidence  by  the  death  of 
the  person  making  such  statement.  Stevenson 
V.  Stevenson  db  Fairte,  1893,  31  S.  L.  R.  129. 

38.  Admissibility  —  Hearsay  —  Fugitive 
Witness,  Statements  of— Grime.- Of  two 
prisoners  charged  with  murder  one  escaped 
and  was  outlawed.  Held  incompetent,  at  the 
trial  of  the  other,  to  lead  evidence  of  state- 


ments made  by  the  fugitive  outwith  the 
presence  of  the  prisoner.  H.M.  Advocate  v. 
Monsw,  1893  (J.),  21  K  5 ;  31  S.  L.  K  289. 

39.  Admiflsiliility  — Hearsay  — Vacdna- 
tion  —  Beftiaal  to  allow  Operation.  —  A 
public  vaccinator,  after  due  notice  given, 
called  at  a  man's  house  to  vaccinate  his  child. 
The  child's  mother  informed  the  operator 
that  *^she  was  expecting  him,  but  that  her 
husband,  who  was  not  at  home,  had  instructed 
her  on  no  account  to  allow  the  child  to  be 
vaccinated."  Held  that  the  vaccinator's 
report  to  this  eflfect  was  not  evidence  of  a 
refusal  of  the  child's  father  which  would 
justify  his  conviction  of  a  contravention  of 
the  Vaccination  (Scotland)  Act,  1863.  CockeU 
V.  Beattte,  1897  (J.),  24  K  62  ;  34  &  L.  R.  673 ; 
5  S.  L.  T.  32. 


40.  Admissibility— Hnsband  and  Wife— 
Grime— Culpable  Homicide— Prevention  of 
Cmelty  to  Children  Act»  189i  mcs.  1, 12.— 
A  parent  being  charged  at  common  law  with 
culpable  homicide  of  his  child  aged  twelve 
months,  or  alternatively  with  a  contravention 
of  the  Prevention  of  Cruelty  to  Children 
Act,  1894,  held  that  the  wife  of  the  accused 
was  a  competent  witness  in  respect  of  both 
charges.  Lord  Advocate  v.  Frasery  1901  (J.), 
3  F.  67 ;  38  S.  L.  R.  511  ;  8  S.  L.  T.  416. 

41.  Admissibility— Hnsband  and  Wife- 
Crime— Evidence  of  socins  criminis— Act 
and  Part — Concorrence— Violence  by  one 
of  the  Persons.— (1)  A  husband  and  wife 
were  indicted  together  with  having  murdered 
their  child.  A  witness  deponed  that  she  had 
seen  the  wife  after  the  date  of  the  alleged 
crime.  Q.  *'Did  she  tell  you  that  the  child 
was  buried  in  Princes  Street  Gardens  P " 
Question  objected  to.  If  admitted  as  against 
the  wife,  cross-examination  might  bring  out  in- 
competent evidence  against  the  husband.  Ob- 
jection repelled,  (2)  Per  Kingsburgh  (L.J.C.) 
— If  there  be  no  evidence  of  concurrence  on 
the  part  of  the  prisoners,  and  the  jury  be  not 
satisfied  that  the  evidence  proved  which  of 
the  parties  inflicted  the  violence,  they  must 
find  the  charge  not  proven.  HM.  Advocate  v. 
Robertson,  1896  (J.),  2  Adam,  92  ;  3  S.  L.  T.  264. 

42.  Admissibility— Hnsband  and  Wife- 
Divorce  —  Character  —  Co-defender — BCis- 
condnct  with  other  Women.  —  Held  in- 
competent for  the  pursuer  of  an  action  of 
divorce  against  his  wife  to  lead  evidence  of 
misconduct  of  the  co-defender  with  another 
woman  nine  years  previously.     Johnston  v. 
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Johnston,  1903,  5  F.  659 ;  40  S.  L.  R.  499 ;  10 
S.  L.  T.  740. 

43.  Admissibility— Husband  and  Wife- 
Divorce — Condonation— Evidence  of  Acts 
Condoned. — Evidence  may  be  led  of  acts  of 
adultery  which  have  been  condoned  in  order 
to  throw  light  on  acts  subsequent  to  the  con- 
donation which  might  be  equally  capable  of  an 
innocent  or  a  sinister  meaning.  Robertson  v. 
Robertson,  1888,  15  R.  1001 ;  25  S.  L.  R.  708. 
CoUim  V.  CoUins,  1884,  9  A.  C.  205;  11  R 
(H.  L.)19;  21  S.  L.  R.  579. 


44.  Admissibility— Husband  and  Wife 
Divorce— Confession  of  Defender— Whether 
Evidence    against    Co-defender.  —  In    an 

action  of  divorce  where  the  alleged  paramour 
is  called  as  a  co-defender,  a  written  confes- 
sion by  the  defender  that  she  has  committed 
adultery  with  the  co-defender  is  not  evidence 
against  him.  Laidlaw  v.  Laidlaw,  1894  (0.  H.), 
2  S.  L.  T.  168. 

45.  Admissibility— Husband  and  Wife- 
Divorce  —  Identification  —  Photogiaph.  — 

Where  the  defender  in  an  action  of  divorce 
has  been  cited  but  fails  to  appear,  it  is  com- 
petent to  use  a  photograph  for  purposes  of 
identification.    L,  v.  X.,  1890,  17  R  754. 

46.  Admissibility— Hnsband  and  Wife- 
Divorce  —  Identification  —  Photograph.  — 

In  an  action  of  divorce  held  (per  Ld.  Fraser) 
that  a  photograph  can  only  be  used  for  the 
purpose  of  identifying  the  defender  if  at 
the  time  of  the  trial  the  defender  is  abroad. 
Grieve  v.  Grieve,  1885  (O.  H.),  12  R  969;  22 
S.  L.  R  647.  [Practice  has  not  followed  this 
ruling.] 

47.  Admissibility  —  Hnsband  and  Wife 
—Divorce  —Witness — Child— Adultery.— 
The  Lord  Ordinary  refused  to  examine  a 
child  of  seven  years  on  a  question  of  adultery. 
Robertson  v.  Robertson,  1888,  15  R.  1001  ;  25 
S.  L.  R.  708. 

48.  Admissibility  —  Hnsband  and  Wife 
—Divorce— Witness— Paramour's  Wife.— 

In  an  action  of  divorce  objection  was  taken 
to  the  husband,  pursuer,  calling  as  a  witness 
the  wife  of  a  man  with  whom  defender  was 
alleged  to  have  committed  adultery,  and  who 
had  himself  been  examined  as  a  witness  for 
the  pursuer  on  the  ground  that  it  was  not 
competent  to  bring  a  wife  to  prove  facts 
which  would  infer  a  criminal  charge  against 
her  husband.  Objection  repelled,  Auld  v. 
Anld,lS74,  1  R.  1015. 


49.  Admissibility  —  Hnsband  and  Wife 
— Legitimacy. — ''While  it  would  be  against 
principle  to  allow  the  presumption  of 
legitimacy  to  be  taken  away  by  the  direct 
evidence  of  a  parent,  yet  statements  of  the 
parent  made  without  reference  to  present 
or  prospective  litigation,  and  especially  if 
these  statements  were  made  in  circumstances 
which  naturally  called  for  explanation,  are 
part  of  the  history  of  the  case  and  are  re- 
ceivable in  evidence."  (Per  Ld.  McLaren.) 
Tennent  v.  Tennent^  1890,  17  R  1205 ;  27 
S.  L.  R  841. 


50.  Admissibility— Hnsband  and  Wife 
—Married  Women's  Property  Act,  1881— 
Consent  of  Hnsband  to  Deed  of  Wife.— 
The  consent  of  a  husband  to  the  act  of  his 
wife  in  alienating  her  separate  estate  may  be 
given  orally  and  proved  by  parole.  Dick  v. 
General  Assurance  Coy,,  1900  (0.  H.),  7  S.  L.  T. 
446. 

51.  Admissibility  — Letters  of  a  Living 
Person.  —  Letters,  admittedly  genuine,  of  a 
living  person  received  as  evidence  that  the 
writer  made  the  statements  therein  con- 
tained. Coles  V.  Homer  db  TuUoh,  1895,  22 
R  716;  32  S.  L.  R  483 ;  3  S.  L.  T.  17. 


52.  Admissibility  —  Parole  —  Title  to 
Complain— Prosecutor's  Title.— In  a  prose- 
cution under  the  Merchandise  Marks  Act, 
1887,  the  complainer  prosecuted  in  respect 
of  infringements  of  the  Act  made  by  the 
accused  using  the  name  of  a  business  which 
complainer  had  acquired  by  written  deed. 
I/eld  the  complainer  need  not  produce  his 
title,  but  might  prove  by  parole  his  right 
to  the  business,  and  accordingly  his  title  to 
sue.  Jenkinson  di  Inglis  v.  Neilson  Bros.,  1899 
(J.),  3  Adam,  88  ;  37  S.  L.  R.  100. 


53.  Admissibility  —  Plan  —  Property — 
March. — An  ancient  plan  admitted  as  evi- 
dence of  boundaries,  although  no  evidence 
available  as  to  how  it  came  to  be  made. 
Reid  V.  Haldane's  Trs.,  1891,  18  R  744;  28 
S.  L.  R  511. 

54.  Admissibility— Private  Uncorrobor- 
ated   Plan  —  Property  —  Boundary.  —  In 

questions  of  boundary  or  possession,  observed 
that  private  uncorroborated  plans  of  estates 
are  in  general  of  little  value  as  evidence. 
Place  V.  Earl  of  Breadalbane,  1874,  1  R  1202; 
11  S.  L.  R  704. 

55.  Admissibility  —  Scope  of  Inquiry- 
Correspondence   as   to  Debt  Alleged  to 
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be  that  of  a  Finn— Diligence.— ffe/d  that 
a  creditor  in  the  sequestration  of  a  firm  and 
its  partners,  having  founded  his  claim  on 
certain  correspondence  as  instructing  a  debt 
to  be  that  of  the  firm,  an  objecting  creditor 
was  entitled  to  recover  the  remainder  of  the 
correspondence.  Clavering  v.  M*Cunn,  1881, 
19  S.  L.  R.  139. 

56.  AdmiBsibility  —  Scope  of  Inquiry— 
Fraud,  (General  Ayennent  of — Diligence 
for  Becoyery  of  Private  Documents.  — 

In  an  action  against  the  representatives  of  a 
deceased  debtor  of  the  City  of  Glasgow  Bank, 
for  the  reduction  of  a  compromise  which  he 
had  (fraudulently,  it  was  averred)  effected 
with  the  liquidator,  one  or  two  specific  aver- 
ments were  backed  up  by  a  general  averment 
of  fraud.  The  Court  granted  diligence  for  the 
recovery  of  documents  directed  to  establish 
the  general  averments.  Assets  Coy,  Ltd.  v. 
Shirres'  Trs.,  1897,  24  R.  418  ;  34  S.  L.  R.  353 ; 
4  S.  L.  T.  224. 

57.  AdmisBibility- Scope  of  Inquiry- 
Pleadings. — In  an  accident  case  the  pursuer 
averred  that  '*  no  effort  was  ever  made  by  the 
defenders  or  their  officials  to  inspect  or  test '' 
a  chain  which  had  broken  and  caused  the 
damage.  The  defender  denied  the  statement, 
with  this  explanation  : — '*  If  there  was  any 
fault  causing  the  accident,  it  was  that  of  a 
fellow-servant  of  the  pursuers."  He  added  a 
plea  of  common  emplo3na[ient.  The  Sheriff- 
Substitute  allowed  a  proof,  at  which  he  ex- 
cluded evidence  in  support  of  the  above  aver- 
ment of  the  defenders.  The  Court  recalled 
the  interlocutor  of  the  Sheriff-Substitute,  and 
remitted  back  to  him  to  admit  the  evidence. 
McNeill  V.  Kinneil  Cannel  and  Coking  Coal  Coy., 
1898,  26  R.  962 ;  35  S.  L.  R  768  ;  6  S.  L.  T.  56. 

58.  Admissibility  — Scope  of  Inquiry— 
Terms  of  Allowance— Irreleyant  Facts  re- 
mitted to  Probation— Diligence. — When  a 
Lord  Ordinary  has  pronounced  an  interlocutor 
remitting  averments  to  probation,  he  must 
grant  diligence  for  recovery  of  evidence,  on 
the  assumption  that  all  averments  remitted 
to  probation  are  relevant.  Ihike  of  Hamilton's 
Trs.  V.  Woodside  Coal  Cmj,,  1897,  24  R.  294; 
34  S.  L.  R.  257 ;  4  S.  L.  T.  241. 

59.  Admissibility  — Scope  of  Inquiry  — 
Terms  of  Allowance  —  Irreleyant  State- 
ments remitted  to  Proof— Bes  inter  alios 
—Filiation— Intercourse  of  Pursuer  with 
other  Men. — Where  a  filiation  case  was  sent 
to  proof  on  a  record  containing  irrelevant 


general  statements  that  the  pursuer  had  had 
intercourse  with  other  men,  held  competent 
to  prove  these  statements  by  asking  witnesses 
specific  questions.  Barr  v.  Bainj  1896,  23  R 
1090;  33  S.  L.  R  780;  4  S.  L.  T.  95. 

60.  Admissibility — Scope  of  Inquiry  — 
Terms  of  Allowance —Proof—  "  Goidunct 
Probation" — Diligence.— A  Lord  Ordinary 
pronounced  an  interlocutor,  which  became 
final,  allowing  **  to  the  pursuer  a  proof  of  his 
averments,  and  to  the  defender  a  conjunct 
probation."  Held  that  the  scope  of  the  in- 
quiry was  limited  by  the  terms  of  the  inter- 
locutor, and  that  the  defender  was  not  entitled 
to  recover  under  a  diligence  documents  which 
would  be  evidence  only  of  his  averment  in 
defence.  Scott,  Simpson  db  Wallace  v.  Farrett 
d'  Turnbull,  1897,  24  R  877;  34  S.  L.  R 
655 ;  5  S.  L.  T.  33. 

61.  Admissibility— Shipping— Weather 
Registers. — Ohservaiions  as  to  the  admissibility 
of  weather  registers  as  evidence.  Williams 
V.  Bobbie,  et  e  contra,  1884,  11  R  982;  21 
S.  L.  R  667. 

62.  Admissibility— Slander— Veritas.— 

Where  the  defender  of  an  action  of  damages 
for  slander  admits  having  used  the  words  com- 
plained of,  but  denies  the  pursuer's  innuendo, 
he  is  not  precluded  from  leading  evidence  to 
show  that  the  words  he  uttered  were  the 
truthful  statement  of  a  fact.  Henderson  v. 
Russell,  1895,  23  R  26;  33  S.  L.  R  14;  3 
S.  L.  T.  119. 

63.  Admissibility  —  Slander  —  Veritas, 
Documents  to  support  Plea  of— Diligence. 

— A  defender  in  an  action  of  slander  was 
allowed  a  counter  issue  in  justification,  based 
upon  a  statement  that  he  had  been  induced 
to  take  shares  in  a  mining  company  through 
the  false  and  fraudulent  representations  of 
the  pursuer.  He  sought,  with  the  view  of 
establishing  the  worthless  character  of  the 
company  and  the  pursuer's  knowledge  thereof, 
to  recover  by  diligence  the  business  books, 
letter  books,  and  balance  sheets  of  the  com- 
pany since  its  formation,  for  the  purpose  of 
making  excerpts.  Hdd  that  he  was  not  en- 
titled to  obtain  access  to  these  documents. 
MacLeod  v.  Marshall,  1891,  28  S.  L.  R.  866. 

64.  Admissibility  — Slander— Veritas  — 
Proof  of  Provocation  where  no  Issue  of 
Veritas. — In  an  action  of  damages  for  slander, 
held  that  the  averments  of  the  defender 
regarding  provocation   amounted  to  verita*. 
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and  proof  of  them  disallowed,  as  no  issue  of 
Veritas  had  been  taken.  Paul  ▼.  Jackson,  1884, 
11  R  460;  21  S.  L.  R.  304. 

65.  AdmiBflibility— Wrongftdly  obtained 
Svidence — Grime. — A  water  bailiff  suspected 
a  person  of  having  in  his  possession  some 
8slmon-roe.  Without  warrant,  and  before 
arresting  him,  the  constable  was  proceeding 
to  search  the  man's  pockets  when  he  threw 
away  a  bag  containing  the  compromising  ova. 
Held  competent  to  prove  the  circumstance. 
Crook  V.  Duncan,  1899  (J.),  2  Adam,  668  ;  IF. 
50;  36  S.  L.  R  322 ;  6  S.  L.  T.  292. 

66.  Admissibility— Wrongftdly  obtained 
Evidence— Hnsband  and  Wife — Diyorce— 
Stolen  Letter. — The  pursuer  in  an  action  of 
divorce  tendered  as  evidence  a  letter  written 
by  his  wife  to  the  co-respondent,  the  posses- 
sion of  which  he  had  obtained  by  a  theft  from 
the  Post  Office.  Held  that  the  letter  was 
admissible  as  evidence  against  the  defender. 
Opinion  that  the  letter  could  not  be  evidence 
against  the  co-respondent,  as  he  had  never 
received  it.  Rattray  v.  Rattray y  1897,  25  R 
315  ;  35  S.  L.  R  294 ;  5  S.  L.  T.  245. 

67.  Admission  on  Record— Implication 
to  be  drawn  therefrom. — In  an  action  for 
non-delivery  of  goods,  a  railway  company 
denied  that  they  had  received  them.  This 
denial  held  not  to  imply  an  admission  that 
they  had  not  delivered  the  goods  to  the  con- 
signee. Cmiekshanky  Fraser  d:  Coy,  v.  CaU- 
donian  Rly.  Coy,^  1876,  3  R.  484. 

68.  Affiliation.  —  P«r  Ld.  Trayner.  The 
evidence  in  affiliation  cases  must  be  treated 
like  that  in  other  cases.  The  pursuer  must 
prove  her  case.  Young  v.  Nicolf  1893,  20  R 
768;  30  S.  L.  R  696  ;  1  S.  L.  T.  57. 

69.  Affiliation.  —  Obeervatiom  on  the  evi- 
dence necessary  to  establish  the  paternity  of 
an  illegitimate  child.  M'Kinven  v.  McMillan, 
1892, 19  R  369  ;  29  S.  L.  R  308. 

70.  Affiliation  — Witness  — Credibility- 
Inference  firom  —  Defender's  Evidence 
proved  False. — Evidence  which  ^^c?  sufficient 
to  support  a  case  of  affiliation.  Per  Ld. 
Trayner :  If  the  pursuer  is  corroborated  as  to 
material  statements  made  by  her,  and  as  to 
which  she  is  contradicted  by  the  defender, 
his  denial,  if  proved  false,  or  not  believed, 
may  give  a  complexion  to  the  whole  evidence, 
adverse  to  the  defender,  different  from  what 
it  would  have  borne  had  his  denial  not  been 


disbelieved  or  shown  to  be  false.  Macphereon 
V.  Largue,  1896,  23  R  785 ;  33  S.  L.  R  615  ; 
4  S.  L.  T.  43.  Harper  v.  Patereon^  1896,  33 
S.  L.  R  657. 

71.  Bill  of  Exchange— Accommodation  or 
for  Value  —  Writ  or  Oath. — ^A  company's 
manager,  having  drawn  bills  for  £100  in  com- 
pany's name  upon  a  customer  who  accepted 
them,  then  discounted  them  and  retained  the 
proceeds.  The  company  was  obliged  to  retire 
the  bills  at  maturity,  but  ultimately  agreed 
to  accept  £80  from  the  acceptor  in  full.  In 
an  accounting  between  the  company  and  the 
manager  held  that  the  latter's  averments  that 
the  customer  accepted  the  bill  not  for  value 
but  by  way  of  accommodation  could  only  be 
proved  by  the  company's  writ  or  oath.  Baker 
Incorporation  of  Aberdeen  v.  Reid,  1873,  1  R. 
196. 

72.  Bill  of  Exchange— Parole— Admissi- 
bility—Bills  of  Exchange  Act,  1882  (45  & 
46  Vict.  c.  61),  sec.  100.— In  an  action  by  the 
executors  of  the  creditor  in  a  promissory  note, 
the  defender  stated  that,  by  virtue  of  an 
arrangement  between  him  and  the  deceased, 
the  sum  in  the  note  was  to  bear  interest,  and 
the  note  was  to  be  renewed  when  du&,  and 
from  time  to  time  thereafter,  until  the  de- 
fender should  be  in  a  position  to  pay  without 
hurt  to  his  business  engagements.  The  date 
of  payment  was  to  be  left  to  the  defender  so 
long  as  interest  was  paid.  HM  that  the 
defence  was  irrelevant,  and  should  not  be 
sent  to  proof  in  terms  of  section  100  of  the 
Bills  of  Exchange  Act,  1882.  If  the  agree- 
ment was  that  defender  should  pay  an  annuity, 
the  written  obligation  contradicted  it ;  if  that 
the  defender  should  have  indulgence,  the 
agreement,  not  being  in  writing,  would  not 
bind  executors.  Gibson's  Trs,  v.  Galhway, 
1896,  23  R  414 ;  33  S.  L.  R.  322 ;  3  S.  L.  T. 
245. 

73.  Bill  of  Exchange— Parole— Admissi- 
bility—Bills  of  Exchange  Act,  1882,  sec 
100. — The  acceptor  of  a  bill  of  exchange,  in 
defence  to  an  action  upon  it  for  pajrment, 
averred :  (1)  an  arrangement  between  the 
drawer  and  him  in  terms  of  which  he  should 
become  tenant  in  a  public-house,  and,  in 
return  for  an  advance  to  the  amount  of  the 
bill,  buy  all  his  liquor  from  the  drawer — 
the  loan  to  continue  during  the  tenancy,  and 
so  long  as  the  acceptor  paid  interest  and  took 
his  liquor  from  the  drawer ;  (2)  that  his  ten- 
ancy had  not  expired,  that  interest  had  been 
regularly  paid,  and  that  he  had  adhered  to  his 
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bargain  about  the  liquor.  Held  that  the  de- 
fence was  relevant,  and  could  be  proved  by 
parole  in  terms  of  section  100  of  the  Bills  of 
Exchange  Act,  1882.  Dryhrough  4k  Coy.  v. 
Roy,  1903,  5  F.  665 ;  40  S.  L.  R  694 ;  10 
S.  L.  T.  761.  Viani  dc  Coy.  v.  Gunn  d;  Coy,, 
1904,  6  F.  989;  41  S.  L.  R  822  ;  12  S.  L.  T. 
240. 

74.  Bill  of  Ezchange— Purole— Admifl- 
sibility— Joint  Accepton^Belief  inter  se. 

— ^Where  two  or  more  persons  accept  a  bill 
their  rights  inter  se  may  be  proved  by  parole. 
Croahie  v.  Brovmy  1900,  3  F.  83 ;  38  S.  L.  R  88 ; 
8  S.  L.  T.  246. 

75.  Bill  of  FiTchange— Payment— Parole 
— Bills  of  Exchange  Act,  1882,  sec.  100.— 

Section  100  of  the  Bills  of  Exchange  Act  does 
not  let  in  parole  to  prove  payment  of  sums 
due  under  a  bill.  Thomson  v.  Robertson,  1900, 
3  F.  5 ;  38  S.  L.  R  3 ;  8  S.  L.  T.  202. 

76.  Bill  of  Exchange— Value  — Bnsiness 
Books  of  Holder  and  Drawer.— The  accep- 
tors of  certain  bills  of  exchange  suspended 
a  charge  by  the  holders  on  the  ground  that 
the  bills  were  accommodation  bills,  and  that 
the  Holders  received  them  from  the  drawers 
knowing  this,  and  without  giving  value. 
They  further  averred  that  the  bills  were  used 
for  the  purpose  of  carrying  on  a  series  of 
frauds,  in  which  the  drawers  and  holders 
were  equally  participant.  The  holders  pleaded 
that  the  non-onerosity  of  the  bills  could  only 
be  instructed  by  their  writ  or  oath.  Before 
answer  as  to  this  plea,  diligence  granted  for 
the  recovery  (1)  of  all  books,  &c.,  of  the 
holders  ;  and  (2)  of  all  books,  &c.,  of  the 
drawers.  La  Cour  db  Watson  v.  Morton  d: 
CoyJs  Trs.,  1880,  17  S.  L.  R  383. 

77.  Bill  of  Exchange  — Value— Not  in 
Ordinary  Oourse  of  Business— Proof  prout 
de  Jure.— Proof  prout  de  Jure  allowed  before 
answer  as  to  the  value  in  a  suspension  of  a 
charge  on  a  bill  of  exchange,  where  the  charger 
admitted  that  he  had  obtained  the  bill  out  of 
the  ordinary  course  of  business.  Alexander  v. 
Stuart,  1877,  4  R  366 ;  14  S.  L.  R  276. 

78.  Birth— Family  Tradition.— The  ques- 
tion being  the  settlement  of  origin  of  a 
pauper,  he  and  his  sister  deponed  that  their 
mother,  who  was  now  dead,  used  to  tell  him 
that  he  was  bom  at  S.  Evidence  held  in- 
sufficient. Wallace  v.  Ross,  1891,  19  R  233 ; 
29  S.  L.  R  223. 


79.  Birth— Records— Parish   Begister.— 

An  entry  in  a  parish  register  of  baptisms 
thirty-seven  years  old,  held  insufficient,  in 
a  question  of  settlement,  to  prove  that  an 
illegitimate  child  was  bom  in  the  parish 
therein  set  forth.  BeaUie  v.  Nish,  1878,  5  R 
775 ;  15  S.  L.  R  453. 

80.  Birth— Records— Parish  Register- 
Church  Register.  —  Entries  in  a  parish 
register  of  births,  and  in  a  baptismal  roll 
kept  by  the  pastor  of  a  chapel  of  ease,  held 
sufficient  to  prove  the  birth  settlement  of 
a  pauper.  Lemon  v.  Wallace,  1887, 15  R  92 ; 
25  S.  L.  R  86. 

81.  Commission  to  Examine  Aged  Wit- 
ness—Witness ftirth  of  Scotland— Warrant 
to  Cite— 17  &  18  Vict.  c.  34.— Warrant  to 
cite  a  lady  of  over  seventy  years  of  age, 
refused,  and  commission  granted  to  take  her 
evidence.  Wilson  v.  Young,  1896  (0.  BL),  4 
S.  L.  T.  73. 


82.  Commission  to  Examine— Copy  of 
Depositions—Expenses  o£— Expenses  of  a 
commission  for  the  examination  of  aged  wit- 
nesses allowed,  against  defenders  who  gave 
up  their  defence  before  trial;  also  the  cost 
of  a  copy  of  their  depositions,  the  parties 
having,  previous  to  the  examination,  agreed 
that  the  commission  should  be  open.  Had- 
dington C,  C.  V.  Hope,  1899  (O.  EL),  7  S.  L.  T. 
12. 

83.  Commission  to  Examine— Execution 
of— Instmction  to  Commissioner— Witness 
—  Divorce  >- Criminating  Question— Evi- 
dence Act,  1874. — In  appointing  a  commis- 
sioner to  take  the  evidence  of  the  defender 
and  co-defender,  in  an  action  of  divorce  for 
adultery,  the  Lord  Ordinary  added  to  his 
interlocutor  a  direction  to  the  commissioner 
to  inform  his  mind  that  the  witness  under- 
stood the  line  of  evidence  proposed,  and  that 
they  were  aware  that  they  were  nT>t  bound 
to  answer  incriminating  questions.  Roger  v. 
Roger,  1898  (0.  H.),  6  S.  L.  T.  233. 

84.  Commission  to  Examine  —  Foreign 
Suit— Witnesses  in  Scotland.- The  German 
Vioe-Gonsul  at  Wick  was  instructed  by  the 
German  Courts  to  obtain  the  evidence  of 
a  witness  there.  He  petitioned  the  Court  to 
appoint  him  commissioner  to  take  the  evi- 
dence.  The  Court  appointed  the  Sheriff- 
Substitute  at  Wick  to  be  commissioner. 
Reid.,  Petitioner,  1890,  17  R  790. 
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85.  Commission  to  Examine  —  Foreign 
Snits  Act^  19  &  20  Vict.  c.  113.— An  appli- 
cation to  the  Court  of  Session  under  the 
statute  19  &  20  Vict.  c.  113  for  an  order  to 
take  evidence  to  be  laid  before  a  foreign 
Court,  granted.  Stemrich,  Petitioner,  1886,  13 
R.  1156;  23S.  L.  B.828. 

86.  Oommission  to  Examine  —  Foreign 
Snits  Act,  19  &  20  Vict  c.  113— Oommis- 
sioner. — The  Court  ordered  the  examination 
of  witnesses  whose  evidence  was  required  in 
a  cause  in  a  foreign  court,  to  take  place 
before  the  foreign  consuL  Robinow^  1883,  10 
R  1246. 

87.  Commission  to  Examine  —  Foreign 
Snits  Act^  19  &  20  Vict.  c.  113— Com- 
missioner.— In  a  petition  presented  to  the 
Court  under  the  above  Act  for  the  examina- 
tion of  witnesses  whose  evidence  was  required 
in  a  foreign  Court,  the  petitioner  suggested 
that  the  examination  should  take  place  before 
himself.  The  Court  appointed  the  evidence 
to  be  taken  by  the  Sheriff-Substitute  of  the 
district  in  which  the  witnesses  resided,  instead 
of  by  the  petitioner.  Blair,  1883,  10  R  1223 ; 
20  S.  L.  R  810. 

88.  Commission  to  Examine  —  Foreign 
Snits  Act,  19  &;  20  Vict.  c.  113— Extra- 
dition Act,  1870,  33  &;  34  Vict.  c.  52— 
Witnesses  in  Scotland. — A  petition  under 
these  Acts  for  examination  upon  oath  of 
a  witness  resident  within  the  jurisdiction 
of  the  Court  of  Session,  in  relation  to  a 
criminal  trial  pending  before  a  court  in  a 
foreign  state,  granted,  Quosbarth,  Petitioner, 
1892,  29  S.  L.  R  456. 

89.  Commission  to  Examine— Inmate  of 

Asylum. — Commission  granted  for  the  ex- 
amination of  an  inmate  of  a  lunatic  asylum ; 
the  commissioner  being  directed  to  satisfy 
himself  that  the  deponent  understood  and 
was  fit  to  answer  the  interrogatories.  Riddell 
V.  EiddeU,  1890,  18  R.  1 ;  28  S.  L.  R  1. 

90.  Commission  to  Examine  —  Interro- 
gatories—Diet of  Proof  not  yet  fixed— 
A.  8.  lltk  July  1828»  sec.  117— A.  8.  IGtli 
Febmary  1841,  sec.  17. —When  a  com- 
mission is  granted  to  examine  an  aged 
witness  before  a  diet  of  proof  is  fixed,  inter- 
rogatories are  not  necessary.  JVemyss  v.  Lord 
Advocate,  1894  (0.  H.),  1  S.  L.  T.  561. 

91.  Commission  to  Examine— Names  of 
Witnesses— Interrogatories.— The  names  of 


all  witnesses  whom  a  party  proposes  to 
examine  on  commission  must  be  specified, 
and  interrogatories  can  be  dispensed  with 
only  of  consent.  {McLean  cfr  Hope  v.  Fleming^ 
1867,  5  M.  579  ;  39  Sc.  J.  290 ;  3  S.  L.  R  293, 
followed,)  In  this  case  the  Court  refused  to 
have  examined  on  commission  a  witness 
whose  evidence  was  of  "unique  importance 
to  the  case,''  although  he  resided  in  the 
United  States  and  was  not  a  party  to  the 
cause.  Western  Ranches,  Ltd,  v.  Nelson^s  Trs,, 
1898,  25  R  527  ;  35  S.  L.  R  448. 

92.  Commission  to  Examine  — Pnrsner 
resident  Abroad. — A  merchant  carrying  on 
business  in  Buenos  A3nres  was  pursuer  of  an 
action  in  the  Court  of  Session.  The  Court 
granted  the  pursuer's  motion  to  have  his 
evidence  taken  on  commission  at  Buenos 
Ayres.  Sofio  v.  Gillespie  db  Catficart,  1867,  39 
Scot,  Jur.  268,  explained.  Samson  db  Coy,  v. 
Hough,  dbc,  1886,  13  R  1154;  23  S.  L.  R  828. 
See  also  Robertson  v.  Robertson,  1897  (O.  H.), 
4  S.  L.  T.  358. 


93.  Commission  to  Examine— Foreigner 
— ^Interpreter. — A  commission  having  been 
granted  to  the  British  Consul  at  Aguilas  in 
Spain  to  take  the  evidence  of  certain  Spanish 
witnesses  there  in  an  action  depending  in  the 
Court  of  Session,  the  pursuer  in  the  action^ 
who  had  formerly  been  in  partnership  with 
the  Consul,  objected  to  him  acting  both  as 
commissioner  and  interpreter.  Observed  that 
the  Consul  in  taking  the  evidence  must  be 
considered  as  holding  a  Scotch  Court,  and 
although  he  himself  was  well  versed  in 
Spanish,  yet  he  must  appoint  a  sworn  inter- 
preter to  put  the  questions  and  translate  the 
answers  where  the  witnesses  did  not  under- 
stand English.  Blasquez  v.  Levy  db  Sons,  1893 
(O.  H.),  1  S.  L.  T.  272. 

94.  Commission  to  Examine— Beftisal  to 
Qrant  —  Beview. — The  Court  declined  to 
interfere  with  the  discretion  of  the  Lord 
Ordinary  in  refusing  to  grant  a  commission 
to  take  evidence.  Reids  v.  M^Phedran,  dec, 
1881,  9  R  80;  19  S.  L.  R  51. 

95.  Commission  to  Examine— Beport  to 
lie  in  retentis— Competency— Mandatory. 
— The  pursuer,  a  shipmaster,  applied  for 
warrant  to  take  evidence  on  commission  to 
lie  in  retentis.  On  his  offering  to  sist  a  man- 
datory, commission  granted  without  reserva- 
tion of  the  question  of  competency.  Hansen 
V.  Donaldsm,  1873,  1  R.  237;  11  S.  L.  R 
590. 
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96.  Competency— Action  on  Qronnd  of 
Conduct  of  Servant— Oinnion  expressed 
"by  Master  to  Servant. — In  an  action  against 
a  company  for  damages  on  the  ground  of  the 
conduct  of  a  servant,  held  that  it  was  not 
competent  to  ask  the  servant  what  the 
managing  director  had  expressed  to  him  as 
his  opinion  of  that  conduct.  The  managing 
director  should  be  put  into  the  box  if  his 
opinion  was  wanted.  Apthorpe  v.  Edinburgh 
Street  Tramways  Coy.,  1882,  10  R.  344;  20 
S.  L.  R.  256. 

97.  Competency— Diary  of  living  Person 
— ^Diligence. — The  diary  of  a  body  servant 
in  which  were  recorded  facts  relating  to  his 
master's  health  and  mental  condition  held 
not  to  be  available  as  evidence  of  the  facts 
therein  stated  so  long  as  the  writer  was  alive. 
Diligence  for  recovery  of  such  books  refueed, 
M'NeiU  V.  Campbell,  1880, 7  R.  674  ;  17  S.  L.  R 
392;  Livingstone  v.  Dinxooodie,  1860,  22  D. 
1333 ;  32  Sc.  J.  568,  followed. 

96.  Competency  —  Technical  Terms  — 
Inteipretation. — Where  a  special  meaning 
is  attached  in  a  trade  to  a  particular  word 
it  is  competent  to  prove  this  if  averred. 
iiiUton  &  Coy,  v.  Ciceri  d;  Coy,,  1890  (H.  L.), 
17R.  40;  27S.  L.  R.  1018. 

99.  Confidentiality  —  Airent  and  Princi- 
pal—Commnnications  between— Diligence. 
— Diligence  reficsed  for  the  recovery  of  letters 
passing  between  an  insurance  office  and  its 
agent  with  reference  to  the  insurable  interest 
of  an  insurer.  Sim^ock  v.  Scottish  Imperial  In- 
surance C&y.,  1901  (0.  H.),  9  S.  L.  T.  234. 

100.  Confidentiality— Agent  and  Princi- 
pal, Communications  between— Reserva- 
tion of  Question  of  Confidentiality  — 
Diligence.  —  In  an  action  of  damages  for 
injury  done  to  property  by  the  construction 
of  a  sewer,  pursuers  averred  that  defenders 
by  their  contractors  employed  a  dangerous 
method  of  construction,  and  asked  for  a  dili- 
gence to  recover  communications  between  the 
defenders  and  their  engineers  relating  to  the 
method  of  construction  of  the  sewer,  or  to 
the  injury  done  to  the  pursuer's  property 
prior  to  the  raising  of  the  action.  Diligence 
granted  reserving  questions  as  to  confiden- 
tiality. Macbrid^  v.  Caledonian  Ely.  Coy.,  1894 
(0.  H.),  2  S.  L.  T.  61. 

101.  Confidentiality— Agent  and  Princi- 
pal, Commnnications  between  — Superin- 
tendents'  Reports  —  Diligence.  —  While  a 


railway  company  in  terms  of  their  Act  were 
making  a  sewer,  it  was  found  necessary  to 
close  for  a  time  M.'s  public-house.  M.  raised 
an  action  of  damages  against  the  company, 
and  averred  fault  on  the  part  of  the  company 
or  of  the  contractors  by  whom  (it  was  ad- 
mitted) the  works  had  been  performed.  Held 
pursuer  was  entitled  to  a  diligence  for  the 
recovery  of  all  correspondence  between  the 
contractors  and  the  company,  and  also  to 
a  diligence  to  recover  all  reports  made  to 
the  Corporation  of  Glasgow  concerning  these 
works  by  the  city  officials  who  superintended 
them.  McLaren  v.  Caledonian  Rly.  Coy,,  1893 
(0.  H.),  1  S.  L.  T.  42. 

102.  Confidentiality  —  "Approved  Ac- 
ceptances "—Letters  between  Scotch  Bank 
and  Correspondents  in  London  as  to  Credit 
of  a  Firm  —  Diligence.  —  Held  that  corre- 
spondence between  a  Scotch  bank  and  their 
correspondents  in  London  as  to  the  credit  of 
a  firm,  about  which  they  had  been  asked  by  a 
customer  to  make  inquiries,  was  not  protected 
by  a  plea  of  confidentiality  from  being  re- 
covered under  a  diligence  in  a  case  where  the 
acceptance  of  the  firm  had  been  rejected  on 
the  ground  that  they  were  not  '*  approved 
acceptances  "  as  stipulated  for  in  the  contract 
between  the  parties.  Foster,  Alcock  ds  Coy. 
V.  Grangemouth  Dockyard  Coy.,  1886  (0.  H.), 
23  S.  L.  R.  713. 

103.  Confidentiality— Business  Books- 
Income  —  Breach  of  Promise  Action  — 
Diligence.  —  In  an  action  for  damages  for 
breach  of  promise  of  marriage,  diligence 
granted  for  the  recovery  of  the  books  of  a 
defender  to  ascertain  his  income.  Brodie  v. 
M'Gregor,  1900  (O.  H.),  8  S.  L.  T.  200. 

104.  Confidentiality— Business  Books- 
Income— Breach  of  Promise  Action— Bank 
Book — Diligence. — Circumstances  in  which 
the  Court  refused  to  grant  diligence  for  re- 
covery of  the  business  books  and  bank  book 
of  the  defender,  in  an  action  for  damages  for 
breach  of  promise  of  marriage.  They  were 
wanted  in  order  to  prove  defender's  financial 
position.  Ld.  Young  was  of  opinion  that  in 
this  class  of  action  such  a  diligence  would 
never  be  granted.  Somerville  v.  Thomson, 
1896,  23  R.  676;  33  S.  L.  R.  411 ;  3  S.  L.  T. 
298. 

105.  Confidentiality— Business  Books — 
Income— Breach  of  Promise  Action — ^In- 
come -  Tax   Returns  —  Diligence.  —  In   an 

action  for  damages  for  breach  of  promise  of 
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marriage,  diligence  granted  for  the  recovery 
of  (1)  the  defender's  income-tax  returns, 
(2)  his  partnership  contracts,  and  business 
books  of  the  firms  with  which  he  was  con- 
nected. Stroyan  v.  M^lVhirter,  1901  (O.  H.), 
9  S.  L.  T.  242. 

106.  Oonfidentiality— BuBiness  Books— 
Income— Basmess,  Injtiry  to— Incomo-Tax 
BeceiptB— Diligence— Sale  of  Business.— 
Where  the  pursuer  of  an  action  for  damages 
for  slander  averred  that  the  slander  related 
to  him  as  a  man  of  business,  whereby  his 
business  had  been  hurt,  diligence  granted  for 
the  recovery  of  his  business  books  to  show 
profits;  but  refused  for  the  recovery  of  his 
income-tax  returns,  and  the  books  of  a  com- 
pany to  whom,  after  the  date  of  the  slander, 
he  had  sold  his  business.  Gray  v.  Wyllie,  1904, 
6  F.  448;  41  S.  L.  R.  342;  11  S.  L.  T.  712. 

107.  Oonfidentiality  —  Business— Injury 
to— Income  -  Tax  Beceipts— Diligence.— A 

pursuer  averred  injury  to  his  business  through 
fault  of  the  defender.  Diligence  to  recover 
his  income-tax  receipts  granted,  Macdonald 
V.  Heddenctck  d:  Sons,  1901, 3  F.  674 ;  38  S.  L.  R. 
455 ;  8  S.  L.  T.  498.  Similar  motion  refused. 
Christie  v.  Craik,  1900,  2  F.  380 ;  37  S.  L.  R. 
603 ;  7  S.  L.  T.  430.  Craig  v.  N.  B.  Rly.  Coy,, 
1888, 15  R.  808  ;  25  S.  L.  R.  600.  Johnston  v. 
Caledonian  Rly.  Coy,,  1892,  20  R.  222;  30 
S.  L.  R.  222. 

106.  Confidentiality  — Business  Books- 
Income— Credit,  Injury  to  — Diligence. — 

The  pursuer  averred  that  his  credit  had 
suffered  owing  to  a  decree  having  been 
wrongfully  taken  against  him.  Held  that 
the  defender  was  entitled  to  recover  the  pur- 
suer's business  books  to  test  the  accuracy  of 
this  averment.  Rhind  v.  Kemp  di  Coy,  1894 
(O.  H.),  1  S.  L.  T.  434. 


109.  Confidentiality  —  Business  Books- 
Income— Personal  Injuries,  damages  for— 
Diligence— Scope — Time. — In  an  action  for 

damages  for  personal  injury  by  a  trader,  the 
Lord  Ordinary  granted  diligence  for  the  re- 
covery of  his  business  books  for  a  period  of 
three  years  prior  to  the  date  of  granting. 
Bain  v.  Caledonian  Rly,  Coy.,  1902  (0.  H.),  10 
S.  L.  T.  56.  See  Craig  v.  N.  B.  Rly,,  1888,  15 
R.  808 ;  25  S.  L.  R.  600,  per  Ld.  Rutherf urd 
Clark.  Johnston  v.  Caledonian  Rly.  Coy,,  1892, 
20  R.  222  ;  30  S.  L.  R.  222. 

110.  Confidentiality— Business  Books- 
Income  —  Seduction,  Damages  for  — Dili- 


gence. —  A.  raised  an  action  of  damages  for 
seduction  against  B.,  and  in  the  course  thereof 
moved  for  a  diligence  to  recover  (1)  the  books 
of  the  defender;  (2)  the  books  of  a  railway 
company  to  which  B.  acted  in  the  capacity  of 
a  carrier,  the  object  being  to  show  the  amount 
of  his  income.  Held  that  such  a  diligence 
could  not  be  competently  granted,  and  motion 
refitted.    A,  v.  B.,  1875, 12  S.  L.  R.  621. 

111.  Confidentiality— Business  Books— 
Railway- Increase  of  Bates— Diligence.— 
A  railway  company  increased  its  rates  against 
traders,  and  was  challenged  by  them  to  show 
that  the  increase  was  reasonable  in  terms  of 
the  Railway  and  Canal  Traffic  Act,  1894,  sec. 
1  (1).  Diligence  for  the  recovery  of  the 
business  books  of  the  traders  in  order  that 
their  profits  and  the  items  of  their  expendi- 
ture might  be  shown,  refvsed.  WaJtson  Ltd.  v. 
Caledonian  Rly,  Coy,,  1901, 3  F.  791 ;  38  S.  L.  R. 
590 ;  9  S.  L.  T.  37. 

112.  Confidentiality  — Business  Books- 
Ship— Wrongful  Detention  — Smuggling- 
Ship  Papers — Diligence.— Shipowners  raised 
an  action  for  damages  against  the  custom- 
house authorities  for  wrongful  detention  on 
an  unfounded  charge  of  smuggling,  whereby 
a  lucrative  trade  had  been  hampered.  Dili- 
gence granted  to  the  defenders  to  obtain  ship- 
books,  papers,  <&c.,  throwing  light  upon  (1) 
the  ship's  history,  including  records  of  previous 
voyages  and  the  terms  of  engagement  of  her 
master  and  crew;  (2)  the  profits  which  she 
had  earned.  Van  Engers,  Roeclofs  <t*  Coy.  v. 
Ellis  Hughes,  1898  (O.  H.),  6  S.  L.  T.  90. 

113.  Confidentiality— Business  Books- 
Slander— Becovery  for  Purposes  of  Dam- 
ages— Diligence. — ^In  an  action  for  damages 
for  judicial  slander,  in  that  the  defenders  had 
maliciously  stated  that  the  pursuers  (a  com- 
pany) were  "hopelessly  insolvent,''  the  de- 
fenders did  not  take  an  issue  of  Veritas,  They 
moved  for  a  diligence  for  the  recovery  of 
the  whole  business  books  of  the  company. 
The  Court  granted  the  diligence  as  being  ex 
facie  relevant  on  question  of  damages;  but 
their  Lordships  intimated  that  the  evidence 
so  recovered  could  not  be  used  in  justifica- 
tion of  the  statements  complained  against. 
Aitchison  <t'  Sons,  Ltd,  v.  M*Eioan,  1903,  5  F. 
303 ;  40  S.  L.  R.  249 ;  10  S.  L.  T.  524. 


114.  Confidentiality— Diary— Living  Per- 
son—Fraud —  Diligence.  —  As  a  rule  the 
diary  of  a  living  person  cannot  be  recovered 
merely  for  the  purpose  of  cross-examination, 
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but  where  such  penoD  is  aociued  of  frmod 
and  his  state  of  mind  is  thereby  put  in  issue, 
writinji^s  of  his  which  show  the  state  of  his 
mind  at  the  date  of  the  alleged  fiaod  become 
direct  eridenoe  and  maj  be  rocoTered  under 
a  dilii^nce.  Strachan  t.  liarUu,  1894  (O.  ILX 
2  S.  L.  T.  59. 

115.  Ckmfidentiali^— Diielorare  to  Third 

Party. — Confidential  commonications  do  not 
lose  their  character  by  being  disclosed  to 
third  parties.  Moore  v.  Afoor^,  1899  (O.  H.), 
7  8.  L.  T.  252. 

116.  Ckmfidentiali^— Husband  and  Wife 
— Diyoioe  —  LettezB  between  Party  and 
Detectire  —  Diligence.  —  In  an  action  for 
dirorce  on  the  ground  of  adultery,  diligence 
granted  to  recover  all  documents  relating  to 
the  adultery  passing  between  the  defender  and 
a  private  detective.  Marfarhine  v.  Marfarlane, 
189(5  (O.  H.),  4  S.  L.  T.  28. 

117.  ConHdentiali^— Law-Agent^  Coun- 
sel and  Party,  Ckmunnnieations  between— 
Dominns  litis— Diligence.— A.  was  assoil- 
zied with  expenses  from  an  action  at  the 
instance  of  B.  M.  acted  as  B.'b  agent.  A. 
sued  M.  for  the  expenses  as  dominus  litis. 
Held  that  he  was  entitled  to  recover  under 
a  diligence  communications  between  B.  and 
M.,  M.  and  his  Edinburgh  correspondent, 
and  these  gentlemen  and  their  counsel,  re- 
lating to  the  conduct  of  the  original  action. 
Frcmer  v.  Malloch,  1895  (0.  H.),  3  S.  L.  T.  211. 

118.  Goniidentiality  —  Master  and  Ser- 
Tant,  Oommnnications  between— Contract 

— Diligence. — The  defender  in  an  action  for  a 
breach  of  contract  for  the  supply  of  pumping 
machinery  of  a  specified  capacity,  held  entitled 
to  recover  (1)  letters  passing  between  the 
pursuers  and  their  engineers,  &c.,  relating  to 
the  said  pumps  and  the  working  thereof ;  (2) 
reports  on  the  pumping  machinery  submitted 
to  them;  (3)  contracts  entered  into  by  the 
pursuers  for  pumps  to  replace  those  supplied 
by  the  defenders.  Morrison  rO  Mason  Ltd.  v. 
Clarkson,  1896  (O.  H.),  4  S.  L.  T.  157.  Cf. 
Stitherlujid  v.  Ritchie  tt-  Coy,,  1900  (O.  H.),  8 
8.  L.  T.  100. 

119.  Confidentiality  —  Master  and  Ser- 
vant, Commnnications  between— Personal 
Injuries  —  Police  Beport— Precognition.— 
The  Leith  Dock  Commissioners  pay  the  police 
to  patrol  the  docks.  Held  that  the  pursuer  of 
an  action  for  damages  for  personal  injuries 
sustained  while  in  the  docks  was  entitled  to 
recover  reports  made  upon  the  matter  by  the 


police  to  the  Dock  Commissioners  (the  de- 
fenders). The  report,  on  prodoction,  was 
found  by  the  Lord  Ordinary  to  consist  of 
precognitions;  he  accordingly  held  it  con- 
fidential Ritchie  T.  Leith  Dock  Commn.^ 
1902  (O.  H.X  10  a  L.  T.  395. 

ISO.  Confldimtiali^  —  Master  and  8er- 
▼ant^  Gomnianications  between  —  Ship  — 
Letters— Seports— Diligence.— In  defence 
to  an  acti<m  by  the  owners  of  a  ship  against 
the  harboor  trustees,  for  damages  for  injury 
done  to  the  ship  through  the  defenders' 
&ult,  the  latter  answered  that,  at  the  date 
of  the  alleged  accident,  the  ship  was  already 
strained  and  in  disrepair.  They  asked  a 
diligence  to  recover  letters,  &c.,  passing 
between  the  owners  and  master,  and  reports 
made  to  the  owners,  with  reference  to  the 
vessers  condition  at  that  time.  Diligence 
granted  to  recover  reports;  refiLted  re  letters. 
Scott  and  Others  v.  Portsoy  Harbour  Coy,,  1900 
(O.  H),  8  8.  L.  T.  38. 


121.  Coniidentiality  —  Master  and  Ser- 
▼ant^  Commnnications  between  —  Ship  — 
Collision  —  Letters  between  a  Captain 
and  Owners  of  a  Vessel  —  Diligence.— In 

an  action  for  damages,  arising  out  of  a 
collision  at  sea,  diligence  granted  to  the 
pursuer  for  the  recovery  of  ''all  letters, 
telegrams,  notes,  or  other  writings  passing 
between  the  master  and  the  owners,  or  any 
of  them,  relating  to  the  collision  immedi- 
ately after  the  said  collision."  (Solway,  1885, 
L.  R.  10  P.  D.  137,  followed,)  Bumyeat  v. 
City  Liiie  Ltd.,  1897  (O.  H.),  4  S.  L.  T.  284. 

122.  Coniidentiali^— Master  and  Ser- 
vant, Commnnications  between— Ship — 
Collision— Letters  between  Oi&cers  of  Ship 
and  Owners — Diligence. — In  counter-actions 
arising  out  of  a  collision  at  sea,  diligence 
granted  for  the  recovery  of  "all  letters,  tele- 
grams, memoranda,  reports,  or  other  com- 
munications written  or  signed  by  or  on  behalf 
of  the  master,  mate,  and  engineer  on  board 
the  X.  Y^.,  and  addressed  to  the  owner  of  the 
vessel  or  any  one  on  his  behalf,  referring  to 
the  collision  in  question,  and  also  all  letters 
and  other  communications  in  writing  by  the 
owner  or  any  one  on  his  behalf,  to  the  said 
master,  mate,  and  engineer,  with  reference 
thereto,  written  shortly  after  the  date  of  the 
collision."  The  "  Talisman,"  v.  The  "  Tytw," 
1896  (0.  H.),  4  S.  L.  T.  63. 

123.  Coniidentiality— Master  and  Ser- 
vant—Confession of  Frand  by  Servant  to 
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Master — Cross-examinatioii  —  Diligence.— 
A  servant  wrote  and  gave  to  his  employers 
a  confession  that  he  had  been  bribed  by  a 
partner  of  A.  B.  with  whom  they  had  deal- 
ings to  order  more  of  their  goods  than  were 
required,  and  at  unfair  prices.  In  an  action 
by  the  employers  against  A.  B.,  the  L.  O. 
refuted  a  diligence  for  the  recovery  of  the  con- 
fession. IVhitdey  Ltd.  v.  Dobson,  Molle  di 
Cay.  Ltd.,  1902  (O.  H.),  10  S.  L.  T.  71. 

124.  Confidentiality— Medical  Beports— 
Facility  and  Circumvention— Diligence.— 

Where  the  facility  of  a  deceased  lady  was  in 
issue,  the  Court  granted  diligence  to  recover 
medical  reports  on  her  health  given  during 
her  life  by  experts  consulted  by  parties  to 
the  case.  Hendereon  v.  Hedrich,  1892,  20  R. 
95 ;  30  S.  L.  R.  75. 

125.  Confidentiality— Medical  Reports- 
Insanity— Doctor's  Diaries— Will— Reduc- 
tion— Diligence. — In  an  action  for  reduction 
of  a  will,  on  the  ground  of  mental  incapacity, 
diligence  granted  for  recovery  of  '*  all  business 
books,  note  books,  diaries,  &c.,  kept  by  [cer- 
tain doctors  who  had  attended  the  deceased], 
that  excerpts  may  be  taken  of  all  entries  in 
regard  to  their  visits  to  the  deceased,  to  his 
health  and  condition  mentally  and  bodily,  and 
generally  of  and  concerning  him  and  his 
aflfairs."  Fraser  v.  Fraser's  Trs.,  1897  (0.  H.), 
4  S.  L.  T.  228. 

126.  Confidentiality— Medical  Reports- 
Insurance— Correspondence  between  Com- 
pany and  Oificials  —  Fraud— Diligence.— 
In  an  action  between  the  insurers  and  the 
insured  on  a  life  policy,  the  latter  averred 
that  he  had  been  induced  to  accept  the  policy 
by  misrepresentations  and  concealments  on 
the  part  of  the  former,  and  sought  reduction 
of  the  policy.  The  L.  O.  granted  diligence 
for  the  recovery  of  communications  between 
the  defenders*  officials  and  the  head  office; 
refused  diligence  for  the  recovery  of  reports 
on  the  insured's  life  made  by  the  defenders' 
medical  man  to  them.  Macdonald  v.  New 
York  Life  Insurance  C&y.,  1903  (0.  H.),  11 
S.  L.  T.  120. 

127.  Confidentiality— Medical  Reports— 
Insurance — Question  of  Age— Diligence. — 
In  an  action  for  payment  of  the  contents 
of  a  policy  of  insurance,  involving  a  question 
as  to  the  age  of  the  party  insured,  diligence 
having  been  granted  for  recovery  of  docu- 
ments, held  that  reports  furnished  to  the 
company  by  their  medical  officer   and    the 


friends  of  the  insured  w^^re  not  protected 
from  being  recovered  under  that  diligence 
on  the  ground  of  being  confidential.  Elder 
V.  The  English  and  Scottish  Law  Life  Assurance 
Coy,,  1881  (0.  H.),  19  S.  L.  R.  195. 

128.  Confidentiality— Medical  Reports- 
Insurance— Referee's  Report— Diligence. — 

In  an  action  on  a  policy  of  insurance  held 
that  (1)  medical  reports  upon  deceased's 
health  made  by  the  officers  of  another  com- 
pany, and  (2)  the  referee's  reports,  were  con- 
fidential, and  could  not  be  recovered  under  a 
diligence.  Hope^s  Trs.  v.  Scottish  Accident  In- 
surance Coy.,  1895  (O.  H.),  3  S.  L.  T.  164. 

129.  Confidentiality  —  Medical  Reports 
to  third  Parties— Insurance  Company- 
Entail— Probable  Life  of  an  Heir  Sub- 
stitute— Diligence. — In  an  inquiry  regarding 
the  probable  duration  of  life  of  a  first  sub- 
stitute heir  of  entail  with  the  view  of  ascer- 
taining the  value  of  the  expectancy  of  the 
second  and  third  heirs  prior  to  disentail, 
diligence  granted  for  recovery  of  certain 
medical  reports  in  the  hands  of  insurance 
companies  with  whom  the  life  of  the  heir  in 
question  was  insured,  a  plea  of  confidentiality 
being  repelled.  McDonald  v.  McDonalds,  1881 
(O.  H.),  8  R.  357. 

130.  Confidentiality  —  Medical  Reports 
to  third  Parties  —  Railway  Company- 
Reduction  of  Disposition  by  Person  iAJured 
in  Railway  Accident— Diligence.— In  an 
action  for  reduction  of  a  disposition  by  a 
person  deceased  at  the  date  of  the  action, 
which  involved  a  question  as  to  the  effect  on 
the  health  of  the  deceased  of  a  railway  acci- 
dent happening  prior  to  the  date  of  the  dis- 
position, and  from  which  he  had  suffered 
injuries,  held  (following  McDonald,  February 
22,  1881,  8  R.  357)  that  the  pursuer  was 
entitled  to  recover  by  diligence  from  the 
railway  company  on  whose  line  the  deceased 
was  injured  medical  reports  supplied  to  the 
company  at  the  time  of  the  accident  for  the 
instruction  of  their  own  agents  in  connection 
with  a  claim  made  by  him.  Kinloch  v.  Irvine, 
1884  (O.  H.),  21  S.  L.  R.  686. 

131.  Confidentiality  —  Newspaper  — 
Slander— Anonsrmous  Letter— Diligence.— 

The  pursuer  of  an  action  against  the  pub- 
lishers of  a  newspaper  for  damages  for  slander, 
contained  in  a  single  anonymous  letter  pub- 
lished in  their  paper,  averred  that  they  had 
procured  the  letter  to  be  written  in  pursu- 
ance of  a  malicious  design  to  injure  him.    The 
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publishers  refused  to  disclose  the  name  of 
their  correspondent,  but  averred  that  the 
letter  had  been  received  in  ordinary  course, 
and  published  in  good  faith.  Diligence  for 
recovery  of  the  original  letter  rtfused.  (Dis- 
tinguishing Cunningham,  v.  Duncan  <t  Jamieson, 
1889,  16  R.  383;  26  S.  L.  R.  316.)  Morrison 
V.  SmUh  d:  Coy.,  1897,  24  R  471 ;  34  S.  L.  R 
370;  4  S.  L.  T.  261.  See  also  (following  Cun- 
ningham  v.  Duncan  d^  Jamieson,  1889,  16  R 
383 ;  26  S.  L.  R.  316)  Falconer  v.  DochaHy, 
1893  (O.  H.),  1  S.  L.  T.  96. 

132.  Oonfidentlality  —  Newspaper  — 
Slander— Oircnlation  of  Paper— Business 
Books— Best  Evidence— Diligence.— In  an 
action  for  damages  for  slander  against  the 
proprietors  of  a  newspaper,  held  competent 
to  call  for  defenders'  books  to  show  the  circu- 
lation of  their  paper.   Macdonald  v.  Hedderwick 

d:  Sons,  1901,  3  F.  674 ;  38  S.  L.  R  455 ;  8 
S.  L.  T.  498. 

133.  Oonfidentlality  —  Partners  — Oom- 
munications  between  —  Diligence.  —  Dili- 
gence to  recover  communications  passing 
between  the  partners  of  the  defenders'  firm 
refused,  Pearson  v.  Anderson  Bros.,  1897  (0. 
H.),  5  S.  L.  T.  177. 

134.  Oonfidentlality —Public  Interest— 
Orown  Precognitions  —  Diligence.— Dili- 
gence for  the  recovery  of  Grown  precognitions 
refused  on  grounds  of  public  policy.  Arthur 
V.  Lindsay,  1895,  22  R  417;  32  S.  L.  R  334; 
2  S.  L.  T.  546. 

135.  Oonfidentlality— Public  Interest— 
Orown  Precognitions  —  Oommunications 
between  Orown  Officials— Diligence. — A 
diligence  in  a  Court  of  Session  action  for 
damages,  to  recover  (1)  precognitions  taken 
in  connection  with  certain  criminal  proceed- 
ings, and  (2)  writings  passing  between  the 
Procurator-Fiscal,  the  defender,  and  the 
Crown  Office,  refused  in  respect  of  the  Lord 
Advocate's  objection  to  produce  them.  Arthur 
V.  Lindsay,  1894,  1  Adam,  582. 

136.  Oonfidentlality- Public  Interest- 
Government  Inspector,  Evidence  of— Per- 
sonal Injury. — In  an  action  against  a  railway 
company  for  damages  for  personal  injury 
suffered  in  an  accident  on  their  line,  the  pursuer 
proposed  to  call  an  inspector  of  the  Board  of 
Trade  to  speak  to  his  report  upon  the  acci- 
dent. The  defender  objected.  Opinion  by 
Ld.  Stormonth  Darling,  that  it  is  undesirable 
to  examine  Government  officers  as  to  their 


official  reports.  Gibson  v.  Caledonian  Rly, 
Coy.,  1896  (O.  H.),  33  S.  L.  R  638  ;  4  S.  L,  T. 
66. 

137.  Confidentiality— Public  Interest- 
Inland  Bevenue,  Information  to— Dili- 
gence.— Held  that  the  Inland  Revenue  were 
entitled  to  refuse  production  of  documents 
communicated  to  them  by  an  informer.  Broxcn 
and  Another  v.  Hay,  1897  (O.  H.),  5  S.  L.  T. 
149. 

138.  Confidentiality— Public  Interest- 
Inland  Revenue,  Letters  to— Diligence.— 

Held  that  the  solicitor  of  Inland  Revenue 
was  justified  in  refusing  to  produce,  under  a 
diligence  which  had  been  granted  for  their 
recovery,  letters  which  had  been  written  to 
his  department  by  one  of  the  parties  in  the 
cause.  BrounCs  Trs.  v.  Inland  Revenue,  1897 
(0.  H.),  35  S.  L.  R  340 ;  5  S.  L.  T.  166. 

139.  Confidentiality— Public  Interest- 
Inland  Revenue— Instructions  to  Officers 
of  Inland  Revenue— Diligence. — Diligence 
for  the  recovery  of  instructions  issued  by  the 
Inland  Revenue  to  their  Excise  officers,  as  to 
their  duties  in  sampling  liquors,  refiised  on  the 
ground  of  prejudice  to  the  public  service. 
Tiemey  v.  Ballingall  d;  Son,  1896,  23  R  512 ; 
33  S.  L.  R  379 ;  3  S.  L.  T.  281. 

140.  Confidentiality- Public  Interest- 
Police,  Oommunications  to— Private  Jot- 
tings of  Conversation  by  Telephone  — 
Diligence. — An  issue  having  been  adjusted 
to  try  the  question  whether  an  information  to 
the  police  had  been  given  by  the  defender 
bond  fide,  and  in  compliance  with  the  instruc- 
tions of  his  superiors,  diligence  granted  for 
the  recovery  of  (1)  the  written  communica- 
tions made  to  the  police,  (2)  the  books  kept 
by  the  authorities  [leaving  it  open  to  the 
authorities  to  object  to  produce],  (3)  jottings 
of  telephonic  communications  between  the 
defender  and  his  employers.  Forbes  v.  Grade, 
1901  (O.  H.),  9  S.  L.  T.  217. 

141.  Confidentiality— Public  Interest- 
Police— Report  by  Inspector  to  Procurator- 
Fiscal —  Diligence. — Diligence  for  the  re- 
covery of  reports  made  by  a  police  inspector 
to  his  procurator-fiscal  refused.  Hastings  v. 
Chalmers,  1890,  18  R  244;  28  S.  L.  R  207. 
See  also  Campbell  v.  Gibson  Maitland.,  1893 
(O.  H.),  1 S.  L,  T.  127. 

142.  Confidentiality— Public  Interest- 
Police— Report    of    Procurator-Fiscal  to 
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Police  Authority  —  Diligence.  —  Diligence 
granted  for  the  recovery  of  a  report  by  a  pro- 
curator-fiscal to  the  police  authorities  on  the 
conduct  of  a  policeman,  the  question  at  issue 
being  whether  the  policeman  had  been  dis- 
missed in  consequence  of  the  report,  or  on 
statements  made  by  an  individual.  The  Court 
ordered  the  Commissioner  to  seal  bis  report 
and  transmit  it  to  the  clerk  to  lie  in  rttentis 
subject  to  further  orders.  HcUcrow  v.  Shearer, 
1892,  20  B.  216;  30  S.  L.  R  221. 

143.  Gonildentiality— Public  InteroBt— 
Post-Office  Papers,  Telegrams,  te.— Dili- 
gence.— Diligence  to  recover  telegrams^  postal 
orders,  <&c.,  from  the  Post  Office  refused^  on 
the  ground  of  inconvenience.  Argument  as 
to  confidentiality  rejected,  Somervell  v.  Somer- 
vell, 1900  (0.  H.),  8  S.  L.  T.  112. 

144.  Gonildentiality— Railway  Officials, 
Beports  by— Personal  Ii^ury— Diligence.— 

The  reports  of  railway  officials  to  headquarters 
concerning  an  accident  on  the  line  are  con- 
fidential and  cannot  be  recovered  under  a 
diligence.  StuaH  v.  G.  N.  S.  Ely.  Coy.,  1896, 
23  B.  1005  ;  33  S.  L.  B.  730 ;  4  S.  L.  T.  80. 
Macfarlane  v.  G.  N.  S.  Rly.  Coy,,  1893  (O.  H.), 

1  S.  L.  T.  127. 

145.  Gonildentiality-  Trade  Society  and 
Members,  Gonununications  between— Dili- 
gence.— Held  that  letters  passing  between 
a  society  for  the  protection  of  trade  and  one 
of  its  members  regarding  a  third  party  are 
not  confidential,  but  may  be  recovered  under 
a  diligence  by  that  third  party.  Mathieson  v. 
Scottish  Trade  Protection  Society,  1897  (O.  H.), 
5  S.  L.  T.  213. 

146.  Gonflict  —  Bes  ipsa  loquitur.  —  As 
between  conflicting  evidence  the  Court  pre- 
ferred that  which  furnished  an  explanation  of 
an  accident,  to  that  which,  if  true,  rendered 
the  accident  inexplicable.  Davison  v.  Hender- 
son ct-  C<yy.,  1895,  22  R  448  ;  32  S.  L.  B.  313  ; 

2  S.  L.  T.  550. 

147.  Gonflict  —  Weather  —  Lighthouse 
Keepers.  —  Where  there  was  a  conflict  of 
evidence  as  to  the  weather  when  a  ship 
stranded,  opinion  that  evidence  of  local  hght- 
house-keepers  should  have  been  led.  Turner  v. 
Board  of  Trade,  1894, 22  R  18 ;  32  S.  L.  B.  21 ; 
2  S.  L.  T.  259. 

148.  Contract  —  Apprenticeship  —  Writ. 
-A  contract  of  apprenticeship  can  be  proved 


only  by  writing.    Grant  v.  Ramxige  db  Ferguson 


Ltd,,  1897,  25  B.  35 ;  35  S.  L.  B.  48  ;  5  S.  L.  T. 
161. 

149.  Contract— Innominate— Commission 
Agent — Guarantee  by,  of  minimum  price- 
Writ  or  Oath. — Is  it  competent,  in  an  action 
of  accounting  between  a  principal  and  a 
commission  agent,  to  prove  by  parole  that  the 
agent  had  agreed  to  pay  to  the  principal  a 
certain  minimum  sum  as  the  price  of  goods 
to  be  sold  by  him  in  a  particular  transaction  ? 
Opinions  pro  et  con,  Reid  v.  Reid  Brothers, 
1887,  14  B.  789  ;  24  S.  L.  B.  560. 

150.  Contract— Innominate— Commission 
—Agreement  to  Pay  upon  all  Business  done 
with  Customers  introduced— Writ  or  Oath. 
— ^The  pursuers  founded  on  an  agreement 
with  the  defenders  that  they  were  to  be 
entitled  to  a  commission  upon  all  business 
done  in  all  time  between  defenders  and 
customers  originally  introduced  by  pursuers. 
Question  whether  this  is  an  innominate  con- 
tract of  an  unusual  kind  requiring  to  be 
proved  by  writ  or  oath.  Henderson,  l^ucker 
Jb  Cay,  V.  The  United  Collieries,  Ltd.,  1904 
(O.H.),ll  S.  L.  T.  653. 

151.  Contract- Innominate  —  Diligence 
-Undertaking  not  to  proceed  with— Writ 
or  Oath.  —  Held  that  averments  that  the 
execution  of  a  diligence  had  been  proceeded 
with  in  breach  of  an  imdertaking  to  desist, 
could  be  proved  only  by  writ  or  oath.  Reid 
V.  Gow  <h  Sons,  1903  (0.  H.),  10  S.  L.  T. 
606. 

152.  Contract— Innominate— Law-Agent 
—Agreement  to  act  for  modified  Fee— Writ 
or  Oath. — Held  competent  to  prove  by  parole 
the  terms  of  an  agreement  under  which  a 
law-agent  agreed  to  act  professionally  for  a 
modified  fee.  Jacobs  v.  M'MUlan,  1899,  2  F. 
79 ;  37  S.  L.  U.  58. 

153.  Contract  —  Innominate  —  Notary 
Public,  Remuneration   of  —  Parole.  —  An 

agreement  between  a  Notary  Public,  who 
paid  attorney  tax,  and  his  chents  who  em- 
ployed him  to  collect  debts,  &c.,  that  no 
remuneration  was  to  be  paid  except  what  he 
might  recover  from  the  debtors,  held  proveable 
prout  de  jure,  Moscrip  v.  WHara,  Spence 
d:  Coy.,  1880,  8  R.  36  ;  18  S.  L.  R.  12. 

154.  Contract  —  Innominate  —  Nudum 
pactum  —  Proof  of.  —  Observations  by  Ld. 
Kyllachy  on  the  proof  of  gratuitous  promises. 
Hawick    Heritable    Investment    Bank    Ltd,    v. 
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Hiuffjan,  IdO-A  5  F.  75;  40  8.  L.  K  33;  10  ,  narrated  its  terma.    Jack  v.  M'GimiiKer^  1901, 
S.  L.  T.  320.  '  3*5  S.  L.  R  701 :  9  8.  L.  T.  90. 


155.  Oaiitnct--Iimoiiiiiutte---F!utaenliip 
--AgreemeiittoleaTeProiltftinBiismaM. — 

An  agreement,  made  by  a  person  entitled  to 
a  share  of  the  profits  of  a  business  with  the 
partners  of  the  firm,  that  he  will  allow  his 
profits  to  remain  in  the  bnsiness  to  be  used 
as  capital,  is  not  an  innominate  oontrsct. 
Allison  Y,  Allison'M  Trs.,  1904,  6  F.  496;  41 
8.  L.  R.  Wl ;  12  8.  L.  T.  413. 

156.  Contnict— Innomiiukte—Pnyof  of— 

Writ  or  OMl—HM  that  the  proof  of  an 
innominate  contract  is  not  limited  to  writ  or 
oath,  except  where  the  contract  contains 
extraordinary  stipulations.  Forbes  v.  Caird, 
1877,  4  R.  1141 ;  14  8.  L.  R.  672. 

157.  Gontract— Innommate—Proof  of— 

Writ  or  Oftth. — Example  of  an  innominate 
contract  held  capable  of  proof  only  by  writ  or 
oath.  Jackson  ▼.  Elphick,  1902  (O.  fl.),  10 
8.  L.  T.  146.  Garden  v.  Earl  of  Aberdeen^  1893, 
20  R.  896 ;  30  S.  L.  R.  780. 

158.  Contract— Innominate— Slander- 
Agreement  not  to  raise  Action— Writ  or 

Oath.— A  party  raised  an  action  for  alleged 
slander  in  which  the  defender  explained  that, 
prior  to  the  raising  of  the  action,  the  pursuer 
asked  him  to  disclose  the  name  of  his  in- 
formant, on  the  understanding  and  condition 
that  if  he  did  so  no  proceedings  would  be 
taken  against  him,  and  that  he  gave  the  name 
of  his  informant  on  that  condition.  Held 
that  it  was  competent  to  prove  the  agreement 
jn'out  de  jure,  Downie  v.  Blacky  1885,  13  R. 
271  ;  23  8.  L.  R.  188. 

159.  Contract— Innominate— Succession, 
Transference  of— Writ  or  OMi.—Held  that 

an  agreement  between  a  fiar  and  liferenter 
that  the  estate,  on  the  death  of  either,  should 
be  divided  equally  between  the  survivor  and 
the  representatives  of  the  predeoeaser,  could 
be  proved  only  by  writ  or  oath.  M*MurridCs 
Trs,  V.  M*Murrich's  Trs,,  1903,  6  F.  121  ;  41 
8.  L.  R.  81 ;  11  8.  L.  T.  469. 

160.  Contract  —  Innominate  —  Trust  — 
Agreement  between  Mother  and  Chil- 
dren.— Held  that  an  agreement  between  a 
widow  and  her  children,  whereby  the  latter 
allowed  their  mother  to  retain  the  whole 
paternal  estate  in  liferent,  they  to  get  the 
fee  of  the  whole,  was  proved  by  parole  evi- 
dence of  its  origin  and  of  its  being  acted  on, 
coupled  with  a    deed  of    later    date  which 


16L  Ocmtnet — Insurance- Secnzi^  or 
Propertj — Parole.- A.  effected  a  policy  of 
insurance  on  the  life  of  his  brother  B.  A.'8 
only  insurable  interest  in  B.*s  life  was  that  of 
a  creditor,  and  it  appeared  from  A.'s  books 
that  the  amount  of  the  premium  was  periodi- 
cally received  from  B.  Held  that  parole  evi- 
dence was  admissible  to  prove  that  A.  held 
the  policy  in  security  of  advances  made  to  B. 
Hogg  V.  Craig,  1894  (O.  H.),  1  8.  L.  T.  49a 

162.  Oontnct— Land— Agreement— Writ 
or  Oath. — The  directors  of  a  bowling  club 
raised  an  action  against  persons  in  whom 
were  feudally  vested  subjects  which  had  been 
used  for  thirty  years  as  the  club's  bowling- 
green,  for  declarator  that  the  defenders  were 
bound,  in  terms  of  an  agreement  between 
them  and  the  members  of  the  club,  to  convey 
the  subjects  to  the  pursuers  on  receiving  pay- 
ment of  certain  sums.  Held  that  this  was  an 
averment  of  an  agreement  relating  to  land, 
which  could  be  proved  only  by  writ  or  oath. 
Govan  New  BotoHng-Green  Club  v.  Geddes  a»<rf 
Others,  1898,  25  R.  485;  35  8.  L.  R.  391 ;  5 
8.  L.  T.  328. 

163.  Contract— Land— Joint-AdTenture 
—Trust— Act  1696,  c.  25— Writ  or  Oath.— 

The  pursuer,  in  an  action  for  payment  of  his 
share  of  profit  in  an  alleged  joint-adventure, 
averred  that  his  co-adventurer,  the  defender, 
had,  contrary  to  instructions,  taken  the  title 
to  heritable  property  of  the  adventurers  in 
his  own  name ;  and  the  defender  pleaded  that 
this  amounted  to  an  averment  of  trust  which 
could  only  be  proved  by  writ  or  oath.  Held 
that  the  averment  was  not  one  of  trust  and 
could  be  proved  protU  de  jure.  Home  v. 
Morrison,  1877,  4  R.  977 ;  14  8.  L.  R.  584. 
See  also  Lightbody  v.  Reid,  1894  (O.  H.),  I 
8.  L.  T.  581. 

164.  Contract  —  Land  —  Lease  —  Agree- 
ment to  pay  Share  of  Bent,  ftc.,  of  Shoot- 
ings— Parole. — Held  that  an  agreement  to 
pay  a  share  of  the  rent  and  other  expenses  of 
a  shooting  could  not  be  instructed  by  parole 
evidence.  Stewart  d;  Craig  v.  Phillips,  1882,  9 
R  501  ;  19  8.  L.  R.  376. 

165.  Contract  — Land  — Lease— Agree- 
ment to  Abate  Bent— Writ  or  Oath — 
Writ  of  Agent. — Held  that  a  tenant  could 
prove  an  agreement  to  grant  an  abatement  of 
rent  by  writ  of  the  landlord's  agent,  whose 
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mandate  it  was  competent  to  prove  prout 
de  jure.  Dickson  v.  Bell,  1899,  36  S.  L.  R. 
343. 

166.  Contract  —  Land  —  Lease  —  Agree- 
ment to  ABBign— Writ  or  Oath.— Pursuer 
averred  a  contract  with  defender  for  (1) 
assignation  of  a  lease  for  a  currency  of  years, 
(2)  sale  of  stock  and  trade  fittings,  (3)  sale  of 
goodwill  of  a  shop  and  business  belonging  to 
the  defender.  Held  (following  KinniuTtwntf 
20  R.  128)  that  proof  before  answer  must 
be  allowed.  Moncrieff  v.  Seivwrtght,  1896,  33 
S.  L.  R  456 ;  3  S.  L.  T.  314. 

167.  Contract— Land— Lease,  Agreement 
to  procure  Assignation  ot^ffeld  that  an 
agreement  between  a  tenant  and  a  party  that 
the  former  would  procure  from  his  landlord  a 
transfer  of  the  lease  in  favour  of  the  latter 
could  be  proved  prout  dejure.  Kinninrrumt  v. 
Paxton,  1892,  20  R.  128;  30  S.  L.  R  178. 

168.  Contract— Land— Lease— Assigna- 
tion. —  In  a  suspension  of  a  decree  in 
absence  finding  and  declaring  that  the  re- 
spondents had  right  to  a  lease  for  999  years 
of  certain  heritable  subjects,  the  respondents 
produced  the  original  lease,  and  also  a  letter 
from  the  heir-at-law  of  the*  original  tenant, 
from  which  it  appeared  that  he  had  been 
willing  to  sell  to  their  author  his  right  under 
the  lease.  They  also  produced  an  account 
showing  that  the  sum  agreed  on  in  this  letter 
had  been  paid,  and  certain  receipts  for  ''  feu- 
duty  "  of  exactly  the  amount  payable  as  rent 
under  the  long  lease.  No  assignation  to  the 
lease  was  produced.  They  offered  parole 
proof  that  their  predecessors  had  possessed 
and  had  been  acknowledged  as  tenants  under 
the  lease.  Held  that  the  evidence  was  incom- 
petent, and  the  decree  suspended.  Barbour's 
Trs.  V.  Halliday,  1883,  20  S.  L.  R.  673. 

169.  Contract— Land  — Lease,  Verbal- 
Interim  Agreement— Writ  or  Oath.  —  The 

tenant  of  a  town-house  and  garden  raised  a 
suspension  of  a  decree  of  removing  obtained 
against  him,  on  the  grounds  (1)  that  he  and 
the  proprietor  had  entered  into  a  verbal 
agreement  for  a  five  years'  lease,  and  (2)  that 
they  had  made  an  interim  agreement  for  a 
yearly  tenancy.  Held  that,  while  the  former 
could  only  be  proved  by  writ  or  oath,  the 
latter  could  be  proved  prout  de  jure^  and  in 
the  circumstances  the  respondent  ordained 
to  lead.  Gibson  v.  Adams,  1875,  3  R  144 ;  13 
S.  L.  R.  47. 


170.  Contract  — Land  — Missives,  Holo- 
graph or  Tested— Liitials  of  Offerer.— A 

law-agent  appended  to  a  letter  signed  by 
himself  but  written  by  his  clerk,  and  which 
contained  particulars  as  to  an  estate  which 
was  for  sale,  a  postscript  to  this  effect :  "  It 
is  understood  that  Mr.  L.  has  the  offer  of 
the  estate  of  R.  for  ten  days  from  this  date." 
To  this  postscript  he  added  his  initials.  Held 
by  Ld.  Fraser  that  this  letter  and  postscript 
did  not  constitute  a  binding  offer  of  the  estate 
to  the  other  party.  Littlejohn  v.  Hadwen,  1882 
(0.  H.),  20  S.  L.  R  5. 

171.  Contract— Land— Share  in— Condi- 
tions of  Holding  — Writ  or  Oath.— The 
assignee  of  a  share  in  the  buildings  of  a  work- 
man's club  held  them  "subject  to  the  rules, 
restrictions,  and  conditions*'  on  which  the 
founders  of  the  club  had  held  them.  The 
buildings,  &c.,  were  sold,  and  the  ques- 
tion came  to  be  the  division  of  the  price. 
The  Lord  Ordinary  aUowed  a  proof  habUi 
m,odo  of  the  rules,  conditions,  and  restric- 
tions referred  to.  Watt  v.  Bridgeton  Working 
Men's  Club  Building  Fund  Trs.,  1901  (O  H ) 
9  S.  L.  T.  5. 

172.  Contract  —  Service  —  Service  ren- 
dered by  Daughter  to  Father— Acknow- 
ledgment by  Father  neither  Holograph 
nor  Tested.— ilfA^au^^on  v.  Finlay son's  Trs., 
1902,  40  S.  L.  R  645  ;  10  S.  L.  T.  322. 

173.  Contract— Service— Term  of  Years 

—Parole.— Optnion  by  Ld.  Low  that  it  is  not 
competent  to  prove  by  parole  a  contract  of 
service  for  a  period  exceeding  one  year. 
Reut^r  v.  Douglas,  1902  (O.  H.),  10  S.  L.  T. 
294.  GorUra  see  Broicn  v.  Scottish  Antarctic 
Expedition,  1902  (O.  H.),  10  S.  L.  T.  433. 

174.  Credibility— Witnesses— Opinion  of 
Judge  who  heard  Evidence  given.— O6s0m/- 
tions  on  the  weight  attaching  to  the  opinion 
on  the  facts  of  a  case,  of  the  Lord  Ordinary 
who  heard  the  evidence.  Manners  v.  White- 
head, 1898, 1  F.  171  ;  36  S.  L.  R  94;  6  S.  L.  T. 
199. 

175.  Credibility  — Witness  — Opinion  of 
Judge  who  heard  Evidence  given.— Where 

a  question  of  credibility  of  witnesses  is  in- 
volved, courts  of  appeal  will  be  slow  to 
interfere  with  the  findings  of  the  judge  who 
heard  the  evidence  led  and  saw  the  witnesses. 
BurreU  ds  Son  v.  BusseU  db  Coy.,  1898, 36  S.  L.  R 
250  ;  6  8.  L.  T.  280. 
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176.  CredibiUty  —  Witness— ProstitnteB. 

— Observationt  as  to  the  credibility  of  evidence 
given  by  prostitutes.  Tennent  v.  TeunerU^ 
1883,  10  R.  1187  ;  20  S.  L.  R.  797. 

177.  Debt  — Cash  Advances  —  Account- 
ing— Competency. — Question  as  to  the  com- 
petency, in  an  action  of  accounting,  of  parole 
evidence  to  show  that  cheques  received  and 
cashed  were  granted  in  payment  of  advances 
formerly  made  to  the  drawer.  M^Adie  v. 
M'Adte'8  Executrix,  1883,  10  R.  741  ;  20 
S.  L.  R  476. 

178.  Debt  — Loan  — 1.0. U.— Payment- 
Writ  or  Oath. — Held  that  a  holograph  I.O.U., 
found  in  the  hands  of  one  alleging  loan,  was 
proof  of  the  constitution  and  resting  owing 
of  the  debt,  and  that  payment  could  be 
proved  only  by  writ  or  oath,  llitem's  Trs»  v. 
Collie,  1889,  1  F.  764  ;  36  S.  L.  R.  557. 

179.  Debt  — Loan  — Joint  and  Several 
Debtors— Writ  or  Ohth.—Ohservations  per 
Ld.  Pearson  as  to  the>  position  of  correi 
debendi  in  a  proof  of  resting  owing.  Question  : 
Whether  the  subsistence  of  the  debt  can  be 
proved  against  any,  except  by  the  writ  or 
oath  of  all?  Russell  v.  King's  Trs.,  1897 
(0.  H.),  4  S.  L.  T.  265. 

180.  Debt— Loan— Proof  of— Admissions 
on  Record— Writ— Parole— Competency.— 

In  an  action  for  the  recovery  of  money  which 
the  pursuer  averred  he  had  lent  the  defender, 
defender  admitted  having  received  the  sums, 
but  as  donations.  Her  other  writ  was  a  letter, 
**I  would  never  condescend  to  owe  any  one 
money;  indeed,  I  never  did  all  my  life  till 
this."  At  the  proof  pursuer's  counsel  asked 
defender, " Did  you  receive  the  said  sums?" 
Question  objected  to.  Objection  sustained. 
It  was  not  competent  to  attempt  to  prove 
receipt  except  by  writ.  The  writ  here  con- 
sisted of  the  admissions  on  record,  but  these 
must  be  taken  with  the  qualifications  there 
expressed.  Coghill  v.  Coghill,  1896  (0.  H.),  4 
S.  L.  T.  215. 

181.  Debt  — Loan— Proof  of— Entry  in 
Business  Books — Writ. — Entries  in  a  de- 
fender's business  books  which  field  not  to 
prove  loan  scripto,  M^Iiae  v.  IVilliamson 
Brothers,  1877,  14  S.  L.  R  562. 

182.  Debt — Loan — Proof  of— Loan  to 
Firm — Writ  of  Firm. — Held  that  an  acknow- 
ledgment of  a  loan  to  a  firm,  signed  p.p.  by 
a  clerk  specially  authorised  so  to  do  by  a 


partner,  was  proof  of  the  loan,  although 
neither  holograph  nor  tested.  Bryan  v.  BuUert 
Brothers  db  Cay,,  1892, 19  R  490  ;  29  S.  L.  R. 
415. 

183.  Debt— Loan— Proof  of— Writ— Pre- 
scribed Bill— Entries  in  Debtors  Business 
Books. — Held  that  (1)  entries  in  the  debtor's 
business  books  of  interest  regularly  paid,  (2) 
a  prescribed  bill  with  notes  of  interest  paid 
indorsed  upon  its  back,  proved  the  constitu- 
tion and  resting  owing  of  a  loan.  Muir  v. 
Goldi4^s  Trs,,  1898  (O.  H.),  6  S.  L.  T.  188. 


184.  Debt— Loan— Proof  of —Writ  of  Ex- 
ecutor—Writ— Writ  of  Beneficiaries— Bank 
Cheane— Bes  inter  alios.  —  Loans  can  be 

proved  only  by  writ  or  oath  of  the  borrower. 
Parole  evidence  is  admissible  to  prove  that 
the  writing  founded  on  is,  in  truth  and  in 
law,  the  borrower's  writ ;  but  it  cannot  be 
admitted  to  prove  the  essential  facts  which 
go  to  constitute  the  loan.  The  writ  of  an 
executor  is  not  the  writ  of  the  debtor,  and 
will  not  prove  the  debt ;  so  that,  if  the  ex- 
ecutor pay  without  sufficient  evidence,  the 
payment  may  be  disallowed  on  an  accounting 
with  the  parties  really  interested  in  the 
executry  estate.  Held  that  a  loan  to  a 
deceased  borrower  was  not  proved  by  (1) 
a  cheque  drawn  by  the  hypothetical  lender 
in  favour  of  deceased  or  bearer,  and  paid  by 
the  bank,  but  not  indorsed ;  (2)  an  affidavit 
by  the  executor  of  the  deceased  in  support  of 
a  claim  for  return  inventory  duty,  wherein 
the  claim  of  loan  was  included  as  a  debt  paid 
and  ^'due  and  owing  from  deceased  at  the 
time  of  his  death  " ;  (3)  an  incidental  mention 
of  the  debt  as  due  in  an  agreement  between 
the  executor  and  the  beneficiaries  under  the 
trust.  Dunn's  T^nistee  v.  Hardy,  1896,  23  R. 
621 ;  33  S.  L.  R.  438 ;  3  S.  L.  T.  329. 

185.  Debt— Loan —Subseanent  Donation 
— Competency. — In  an  action  by  the  execu- 
tors of  a  deceased  person  for  repayment 
of  a  loan  by  the  deceased^  the  defender 
admitted  the  money  was  lent  to  him  and  that 
he  had  given  an  I.O.U.  for  the  amount,  but 
averred  that  the  deceased  subsequently  made 
a  gift  of  it  to  him,  and  that  she  returned  the 
I.O.U.,  which  he  destroyed  on  her  instructions. 
Held  that  parole  proof  was  competent  to  prove 
these  averments.  Anderson's  Trs,  v.  Webster, 
1883,  11  R  35  ;  21  S.  L.  R  20. 

186.  Debt— Proof  of— Admission  on  Re- 
cord— Qualified  Admission. — An  admission 
on  record  that  a  sum  of  money  is  resting 
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owingy  qualified  by  the  statement  of  a  coun- 
terclaim which  is  supported  by  no  relevant 
averment^  falls  to  be  treated  as  an  unqualified 
admission.  Robertson  d'  Coy,  v.  Bird  d:  Coy., 
1897,  24  R  1076  ;  34  S.  L.  R.  867 ;  5  S.  L.  T. 
80. 

187.  Debt— Proof  of—Advance  of  Money 
— Mandate — Writ  or  Oath. — A  mandate  to 
pay  moneys  on  behalf  of  another  may,  after 
production  of  receipts  by  the  creditors  in  the 
sums  said  to  have  been  so  paid,  be  proved  by 
parole.  Ross  v.  Gawie's  Exrx,,  1888,  16  R  224 ; 
26  8.  L.  R  131. 

188.  Debt-— Proof  of— Document  in  re 
mercatoria  — Acknowledgment  signed  by 
Debtor,  bat  neither  Holograph  nor  Tested 
—  Settled  Account — Accounting. — In  an 
action  against  the  representatives  of  a  person 
deceased  for  the  amount  of  an  account  ex- 
tending over  a  number  of  years,  and  con- 
sisting partly  of  the  price  of  goods  and  partly 
of  the  amount  of  cash  advances,  the  pursuer 
produced  a  writing  signed  by,  but  not  holo- 
graph of,  the  deceased,  or  tested,  bearing  that 
he  had  examined  the  account  against  him  in 
the  pursuer's  ledger  and  that  it  was  correct. 
Held  that  the  document  was  not  privileged  as 
a  writ  in  re  mercatoria  and  that  it  did  not 
prove  the  debt.  McAdie  v.  McAdi^s  Executrix^ 
1883,  10  R  741 ;  20  S.  L.  R  476. 

189.  Debt  — Proof  of— Payment  of  In- 
terest—Markings on  Promissory  Note- 
Jottings  in  Debtor^s  Pass-Book. — Markings 
on  a  promissory  note  dated  1845  showing 
payments  of  interest  up  to  1854,  supported 
by  jottings  in  the  debtor's  pass-book  showing 
payments  of  interest  up  to  his  death  in  1861, 
held^not  sufficient  evidence  of  thejsubsistence 
of  the  debt  in  1878.  Storeys  v.  Paxton,  1878, 
6R293;  16  S.  L.  R  199. 

190.  Debt— Proof  of— Writ— Prescribed 
Bill— Sexennial  and  Vicennial— Payment 
of  Interest— Markings  on  Bill— Entries  in 
Creditor's  Books  made  by  Debtor. —In- 
debtedness proved  by  a  prescribed  bill,  a 
marking  on  it,  holograph  of  the  granter,  of 
payment  of  interest,  and  entries  in  cash- 
books  of  interest  paid  by  the  granter,  made 
by  him  as  factor  for  the  grantee.  Carse^s 
Factor  v.  Lees,  1880,  7  R  452  ;  17  S.  L.  R 
272.     [And  see  voce  Bills  of  Exchange.] 

191.  Diligence— Bankruptcy  — Proof  of 
Solvency — Business  Books  of  Creditors. — 
Diligence  to  recover  the  business  books  of  I 


certain  creditors  of  a  bankrupt  with  a  view 
to  proving  his  solvency  at  the  date  of  an 
assignation  under  reduction,  refused  on  the 
ground  that  the  books  would,  without  the 
evidence  of  their  owners,  prove  nothing. 
Steve^i  V.  Nicoll,  dc,  1876,  2  R  292;  12 
S.  L.  R  206. 

192.  Diligence  —  Basis  for— Becord.— A 

diligence  for  the  recovery  of  books  to  prove 
facts  not  outlined  on  record  refused.  British 
Publishing  Coy.  v.  Hedderwick  d  Sons,  1892, 
19  R  1008. 

193.  Diligence— Execution  of— Confiden- 
tiality —  Duty  of  Commissioner.  —  Where 
objection  is  taken  to  the  recovery  of  evidence 
under  a  diligence  that  the  documents  called 
for  are  confidential,  it  is  the  duty  off  the  com- 
missioner to  satisfy  his  own  mind  upon  the 
question.  He  should  not,  except  in  cases  of 
grave  doubt,  seal  up  the  disputed  documents 
for  examination  by  the  Lord  Ordinary.  Stewart, 
Govan  d  Coy.  v.  Birrell,  1897  (0.  H.),  5  S.  L.  T. 
174. 

194.  Diligence— Execution  of— Examina- 
tion of  Havers- Competency  of  Questions. 

— Rules  for  the  examination  of  havers  and 
illustrations  of  their  application,  see  Somervell 
V.  Somervell,  1900  (0.  H.),  8  S.  L.  T.  84. 

195.  Diligence  —  Execution  of— Inves- 
tigations involving  skilled  Accotmtant— 
Authority  tol  Commissioner  to  Employ. — 
Commissioner  authorised  to  take  the*  assist- 
ance of  an  accountant  in  the  examination  of 
books.  WhUeley  Ltd,  v.  Dobson,  Molle  d  Goy., 
1902(0.  H.),  10  S.L.T.  71. 

196.  Diligence— Fishing  Diligence— Con- 
fidentiality— Letters  from  Living  Persons— 
Precognitions. — The  Lord  Ordinary  granted 
a  diligence  to  the  pursuer  of  an  action  of 
declarator  of  right  of  way  to  recover  letters 
relating  to  the  question  in  dispute  passing 
between  the  defender  (the  owner  of  the  lands 
through  which  the  alleged  right  of  way  ran) 
or  his  predecessors,  and  any  member  of  the 
public.  Held  that  the  defender  was  not 
bound  to  produce  letters  written  to  him  by 
members  of  the  public,  who  were  alive  at  the 
date  of  the  action,  and  available  as  witnesses, 
in  reply  to  queries  addressed  by  him  to  them 
after  the  dispute  had  arisen  with  reference  to 
the  alleged  right  of  way.  Observations  by  Ld. 
Young  on  "fishing  diligences."  Fife  C.  C. 
V.  Thorns,  1898,  25  R  1097;  36  S.  L.  R 
868. 

23 


707 


EVIDENCE 


708 


197.  Diligence  —  Fiflhingi  Diligence  — 
Specification— Adjustment  of.— The  Court 
refused  an  application  for  a  diligence  to  re- 
cover documents  where  the  specilication  was 
of  a  sweeping  and  too  general  nature.  The 
Lord  President  said:  '*The  Court  is  not  to 
be  occupied  in  discussing  a  scheme  by  which 
the  pursuers  have  weaved  a  web  of  documents 
to  obscure  what  is  in  reality  a  very  simple 
issue."  Silvtr  v.  O,  N,  S.  Hly,  Cay.,  1894, 21  R. 
416 ;  31  S.  L.  R  325 ;  1  S.  L.  T.  462. 

198.  Diligence  —  Foreign  DocmnentB  in 
Costody  of  Foreign  Gourts.— The  Court  re- 
fused to  grant  diligence  for  the  recovery  of 
foreign  registers  and  documents  in  the  cus- 
tody of  foreign  Courts  on  the  ground  that 
the  proper  course  was  to  cite  the  custodiers 
as  witnesses.  Maitland  v.  Maitlaiid,  1885,  12 
R.  899 ;  22  S.  L.  R  579. 

199.  Diligence  —  Service  —  Sheriif.  —  A 
Sheriff  in  a  petition  for  service  may  grant  a 
commission  for  the  recovery  of  documents. 
Irving's  Trs.  v.  Irving,  1894  (B.  C),  1  S.  L.  T. 
665. 

200.  Diligence— Third  Party,  Books  of— 
Terms  of  Specification.— A  question  between 
a  trader  and  a  railway  company  involved  a 
comparison  of  the  rates  charged  by  the  latter 
with  the  rates  charged  by  other  carriers. 
Terms  of  specification  on  which  diligence 
granted  for  recovery  of  the  rival  carriers' 
books.  N.  B.  Rly.  Coy.  v.  Garroioay^  1893, 
20  R.  397 ;  30  S.  L.  R  446. 

201.  Diligence— Time  for  Granting— Be- 
fore calling  of  Summons — Stamping.— Dili- 
gence granted  to  a  pursuer  before  calling  of 
his  summons,  to  recover  from  the  defender  a 
written  agreement  on  which  the  action  was 
founded,  in  order  to  enable  the  pursuer  to 
have  it  stamped.  Brady  dh  Coy,  Ltd,  v.  Ston/y 
1896  (0.  H.),  3  S.  L.  T.  325. 

202.  Diligence— Time  for  Granting— Clos- 
ing Becord. — Diligence  to  recover  documents 
prior  to  closing  of  a  record  refused  where  it 
did  not  appear  that  the  documents  called  for 
were  necessary  to  enable  the  defenders  to 
state  their  defence.  Dalgleish's  Trs.  v.  Mathe- 
son's  Trs.,  1902  (O.  H.),  10  S.  L.  T.  56.  But 
where  necessary  for  this  purpose  granted. 
Caledonian  Rly.  Coy.  v.  Crockett  d-  Coy.,  1902 
(O.  H.),  10  S.  L.  T.  89 ;  and  Marshall  d:  Sons 
V.  Spiers,  1882  (O.  H.),  19  S.  L.  R.  696. 

203.  Diligence  —  Time  for  Granting  — 
Documents  available  only  for  Gross-Ez- 


amination. — Diligence  will  not  be  granted 
for  the  recovery  of  docimients  which  cannot 
be  put  in  evidence.  So,  where  a  pursuer, 
whose  case  had  been  set  down  for  trial  by 
jury,  moved  for  a  diligence  for  the  recovery 
of  documents  within  eight  days  of  the  trial, 
the  Court  refused  the  motion.  Murphy  v. 
Clyd€  yavigatian  Trs.,  1902,  4  F.  653 ;  39 
S.  L.  R  440. 

204.  Diligence— What  BecoTerable— Pro- 
ductions admissible  as  Evidence. — Per  Ld. 

Kinnear  : — There  is  no  rule  that  documents 
called  for  in  a  specification  must  clearly  be 
admissible  in  evidence;  the  rule  is  that  the 
diligence  will  be  refused  if  it  is  shown  that 
they  cannot  be  evidence.  Mackirdy  v.  Glasgow 
and  Transvaal  Options,  Ltd.,  1903,  5  F.  332  ; 
40  S.  L.  R  313  ;  10  S.  L.  T.  558. 

205.  Exhibition  of  Documents— Motion 
for  Order  for. — The  defenders  in  an  action 
at  the  instance  of  a  judicial  factor  on  an 
estate  moved  the  L.  O.  for  an  order  to  put 
the  whole  books  of  the  estate  at  their  disposal 
for  examination  by  their  accountant.  Motion 
refused.  Tait  v.  Muir,  1901  (O.  H.),  9  S.  L.  T. 
259. 

206.  Exhibition  of  Machine— Inspection 
— Valuation.  — Where  the  nature  of  machinery 
was  relevant  to  a  cause,  the  Court  granted  a 
warrant  to  the  party  to  inspect.  Bell  v. 
Hamilton's  Trs.,  1889,  16  R  1001 ;  26  S.  L.  R 
679. 

207.  Husband  and  Wife— Declarator  of 
Marriage— Letters  between  Parties  and 
their  Relatives  —  Gonfldentiality  —  Dili- 
gence.— In  an  action  by  a  woman  against  a 
man  for  declarator  of  marriage,  or  alterna- 
tively for  damages  for  seduction,  diligence 
graut^i  to  recover  (1)  letters  between  the 
parties ;  (2)  letters  passing  between  either  of 
the  parties  and  their  respective  brothers  and 
sisters  ;  refused  for  the  recovery  of  letters 
between  the  brothers  and  sisters  inter  se. 
Walker  v,  Walker,  1896  (O.  H.),  4  S.  L.  T.  151. 

208.  Husband  and  Wife  — Divorce  — 
Adultery  —  Criminating  Question  —  Evi- 
dence Further  Amendment  (Scotland) 
Act,  1874. — In  holding  adultery  proved  the 
Lord  Ordinary  observed:  ''In  reaching  this 
result,  I  do  not  proceed  to  any  extent  on  the 
fact  that  the  defender,  in  tendering  herself 
as  a  witness,  claimed  the  protection  of  the 
Evidence  Amendment  Act,  1874,  and  confined 
her  evidence  to  the  question  of  condonation. 
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When  the  statute  provides  that  no  witness 
shall  be  liable  to  be  asked  any  question  tend- 
ing to  show  that  he  or  she  has  been  guilty  of 
adultery,  I  think  it  declares  in  effect  that  no 
cognisance  shall  be  taken  of  the  refusal  to 
answer  such  questions/'  Hunt  y.  Huntf  1893 
(O.  H.).  1  S.  L.  T.  157. 

209.  Husband  and  Wife— Divorce— Adul- 
tery —  eliminating  Question  —  Evidence 
Further  Amendment  (Scotland)  Act,  1874, 
sec.  2.— The  Evidence  Act,  1874,  sec.  2,  provides 
that  no  witness  in  a  divorce  suit  for  adultery 
"shall  be  liable  to  be  asked  or  bound  to 
answer  any  question  tending  to  show  that 
he  or  she  has  been  guilty  of  adultery/'  HM 
that  this  provision  was  not  intended  to  pre- 
vent a  willing  witness  from  being  examined, 
and  that  the  Lord  Ordinary's  duty  was  to 
ascertain  that  the  witness  understood  the 
extent  of  the  statutory  protection,  and  never- 
theless was  willing  to  be  examined.  Banna- 
tyixe  V.  Bannatyne,  1886,  13  R  619 ;  23  S.  L.  R. 
420. 

210.  Husband  and  Wife  —  Divorce  — 
Adultery  —  Criminating  Question  —  Evi- 
dence Further  Amendment  (Scotland)  Act, 
1874,  sec.  2— Duty  of  Judge.— He W  that  it  is 
the  judge's  duty  to  prevent  criminating  ques- 
tions being  put  to  a  witness,  and  if  such  be 
put,  and  the  witness  declines  to  answer  the 
question,  the  declinature  must  not  be  re- 
corded in  the  notes.  Cook  v.  Cook,  1876,  4  B. 
78 ;  14  S.  L.  R  4.3. 

211.  Husband  and  Wif e  —  Divorce — 
Adultery— Evidence  Further  Amendment 
(Scotland)  Act,  1874  —  Willingness  to 
answer  Incriminating  Question— Objection. 

— If  a  witness  is  willing,  in  an  action  for 
divorce,  to  answer  a  question  "tending  to 
show  that  he  has  ^been  guilty  of  adultery," 
the  defender  has  no  right  to  object  to  its 
being  put.  Kirkwood  v.  Kirkwood,  1875,  3  R. 
235. 

212.  Husband  and  Wife— Separate  Estate 
of  Wife — Payments  out  of. — ^A  widow  failed 
to  prove  payments  made  by  her  out  of  her 
separate  estate  of  her  husband's  debts,  by 
the  production  of  receipts  in  her  favour  and 
her  own  testimony.  Nish  v.  Nisk's  Executor, 
1895,  22  R  252 ;  32  S.  L.  R  225 ;  2  S.  L.  T. 
431. 

213.  Insanity— Medical  Certiflcates— Re- 
moval of  Trustee. — In  an  application  for 
the  removal  of  a  trustee,  on  the  ground  of 


mental  incapacity,  held  that  the  same  evidence 
of  incapacity  would  satisfy  the  Court,  as  was 
necessary  in  a  petition  for  the  appointment 
of  a  curator  bonis  in  a  case  of  insanity,  and 
that  accordingly  medical  certificates  were  by 
themselves  sufficient.  Lees,  1893  (O.  H.)^ 
1  S.  L.  T.  42. 

214.  Notes  of  Evidences-  Certification.— 

Pending  the  adjournment  of  a  proof,  the 
pursuer  moved  the  Lord  Ordinary  to  certify 
ad  interim  the  notes  of  evidence.  Motion 
refused.  Liddall  v.  Ballingry  School  Board, 
1898  (O.  H.),  35  S.  L.  R.  718 ;  6  S.  L.  T.  25. 

215.  Oath  on  Reference— Admissibility— 
Witness  —  Pursuer  Examined  and  Cross- 
Ezamined— Evidence  Act,  1853,  sec.  5.— 

Reference  to  pursuer's  oath  held  to  be  inad- 
missible after  he  had  been  examined  as  a 
witness  for  himself,  and  cross-examined  on 
the  merits.  Macleay  v.  Campbell,  1876,  3  R. 
999 ;  13  S.  L.  R.  649. 

216.  Oath  on  Reference— Agent's  Oath.— 
Reference  to  the  oath  of  a  party's  agent  is 
not  competent.  Sawers  v.  Clark,  1892,  19  R. 
1090 ;  29  S.  L.  R.  738. 

217.  Oath  on  Reference  — Deposition— 
Construction. — The  pursuer  of  an  action  for 
payment  of  his  account  referred  the  constitu- 
tion and  resting  owing  of  the  debt  to  the 
defender's  oath,  who  said — *'I  said  I  would 
give  you  what  I  actually  could,"  and  admitted 
that  he  had  not  paid  the  debt.  Held  that  the 
oath  was  affirmative  of  the  reference,  liability 
being  restricted  to  the  defender's  ability  to 
pay.  Broatch  v.  JDodda,  1892,  19  R  855 ;  29 
S.  L.  R.  763. 

218.  Oath  on  Reference  —  Deposition — 
Construction. — See  McLarens  v.  M'Dougall, 
1881,  8  R.  626. 

219.  Oath  on  Reference  —  Intrinsic  or 
Extrinsic  Qualifications  as  to  Constitu- 
tion— Payment. — Held  that  a  deposition  by 
a  defender,  on  a  reference  to  his  oath,  to  the 
effect  that  an  entry  in  his  handwriting  in  a 
cash-book  kept  by  him  for  his  father  was  a 
private  memorandum  of  the  receipt  by  him 
from  the  pursuer  of  the  sum  in  question,  was 
a  proof  of  the  constitution  of  a  loan  by  oath 
and  not  by  writ,  and  must  therefore  be  taken 
with  the  quality  of  repayment,  with  which 
the  defender  qualified  his  oath,  as  intrinsic. 
Newlands  v.  M'Kirday,  1885,  13  R.  353;  23 
S.  L.  R.  228. 
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220.  Oath  on  Beference  —  Intrinsic  or 
Extrinsic  Qnaliflcation  of  Oath— Ckmstita- 
tion  of  Debt— Alleged  Payment— Act  1579, 
c.  83. — The  constitution  and  subsistence  of 
a  debt  was  referred  to  the  defender's  oath, 
when  he  admitted  the  constitution  but  de- 
poned to  a  separate  transaction  importing 
payment  and  discharge.  Held  that  the  quali- 
fication was  intrinsic  of  the  oath,  which  was 
therefore  negative.  Oowbrough  db  Coy.  v. 
Robertson,  1879,  6  R  1301 ;  16  S.  L.  R  777. 
See  also  Cooper  v.  Marshall,  1877,  5  R  258; 
15  S.  L.  R  161. 

221.  Oath  on  Reference— Mnltiplepoind- 
ing — Oath  of  Party. — Testamentary  trustees 
raised  an  action  of  multiplepoinding  for 
exoneration,  and  were  exonered  and  dis- 
charged upon  consignation  of  the  fund  in 
medio.  Thereafter  the  only  claimants,  the 
residuary  legatee  and  a  creditor,  claiming 
upon  a  prescribed  account,  each  lodged  claims. 
The  latter  was  allowed  proof  by  the  ''  oath  of 
party,"  and  proposed  to  refer  to  the  oath  of 
the  trustees.  Held  that  the  constitution  and 
resting  owing  of  the  debt  must  be  referred 
to  the  oath  of  the  competing  claimant,  the 
trustees  having  been  exonered  and  discharged. 
Opinion  {per  Ld.  Shand)  that  even  if  they  had 
not  been  exonered,  the  reference  must  be  to 
the  oath  of  the  other  claimant,  who  was  the 
only  party  having  any  interest  to  oppose. 
Farquhar  v.  Farquhar,  1886,  13  R  596;  23 
S.  L.  R  407. 

222.  Oath  on  Reference— Oath  of  Married 
Woman. — Observations  (per  Ld.  Young)  on  a 
reference  to  the  oath  of  a  married  woman. 
Mitchells  v.  Moultrys,  1882,  10  R  378;  20 
S.  L.  R  263. 

223.  Oath  on  Reference— Trust.— In  an 
action  of  declarator  of  trust  the  pursuer  re- 
ferred to  the  defender's  oath,  founding  on  an 
ex  fade  absolute  disposition  as  having  truly 
been  granted  in  security.  The  defender  swore 
that  a  copy  of  this  disposition  (the  original 
not  being  forthcoming)  had  been  discovered 
by  him  many  years  subsequent  to  the  sup- 
posed execution  of  the  trust  in  his  prede- 
cessor's repositories,  that  he  was  not  until 
then  aware  of  the  existence  of  that  copy,  and 
that  his  whole  knowledge  and  understanding 
of  the  transaction  was  derived  therefrom. 
Held  that  the  oath  was  negative  of  the  refer- 
ence.    Agnew  v.  Sprott,  1873,  11  S.  L.  R  73. 

224.  Oath  on  Reference— Writings — Use 
of. — In  a  reference  to  oath,  writings  may  be 


put  to  the  deponent,  and  he  may  be  asked 
questions  about  them  ;  but  the  writings  must 
not  be  considered  as  evidence  apart  from  wliat 
the  deponent  says  about  them.  Broatch  v. 
Dodds,  1892,  19  R  855 ;  29  S.  L.  R  763. 

225.  Onns—BlankBill— Bills  of  Exchange 
Act^  1882,  sec.  20. — Where  a  person  has  signed 
his  name  on  a  piece  of  blank  stamped  paper, 
and  delivered  it  to  another  to  convert  it  into 
a  bill,  the  omis  is  on  the  signer  to  prove  that 
the  bill  was  not  completed  according  to  the 
authority  given  and  within  a  reasonable  time. 
Anderson  v.  SoTnervUUj  Murray  d:  Coy.,  1898, 
1  F.  90;  36S.  L.  R86. 


I.  Onus— Deposit— Admission— Qoali- 
fication.  —  Pursuer  deponed  that  he  had 
deposited  £300  with  defender  and  received 
£150  back.  Defender  admitted  having  re- 
ceived £275,  but  swore  that  he  had  repaid  it 
aU.  There  was  no  corroborative  evidence. 
Heli  that  the  onus  was  on  the  defender  to 
show  that  he  had  repaid  the  sum  he  had 
admittedly  received;  that  his  admission  in 
evidence  did  not  fall  to  be  treated  as  if  it 
were  an  oath  on  reference,  i.e.  subject  to  the 
qualification  that  he  had  repaid  the  money; 
and  decree  for  £125  granted.  Taylor  v. 
Nisbet,  1901, 4  F.  79 ;  39  S.  L.  R.  83. 

227.  Onns— Deposit  — Restoration.— De- 
posits custodicB  causa  may  be  proved  prout  de 
jure,  and  being  proved  or  admitted,  the  onus 
of  proving  restoration  lies  on  the  depositary. 
7'aylor  v.  Nisbet,  1901, 4  F.  79 ;  39  S.  L.  R  83. 

228.  Onus  —  Negligence  —  Onns  of  con- 
necting Negligence  complained  of  with 
Iiynry  suffered. — In  an  action  for  damages 
for  personal  injury,  the  result  of  the  defen- 
der's negligence,  the  onv^  upon  the  pursuer  is 
to  show  not  only  that  the  defender  was  negli- 
gent, but  that  the  negligence  complained  of 
contributed  to  the  injury  which  was  sustained. 
Barrie  v.  Kilsyth  Police  Commrs.,  1898,  1  F. 
194 ;  36  S.  L.  R  149  ;  6  S.  L.  T.  229. 

229.  Onus— Ship— Bill  of  Lading— Short 
Delivery. — A  bill  of  lading  is  primd  facie 
evidence  of  the  amount  of  cargo  shipped,  and 
in  the  event  of  short  delivery  the  on^is  of 
proving  that  all  the  cargo  actually  received 
has  been  delivered  lies  on  the  person  grant- 
ing the  bill  of  lading.  Smith  dc  Coy,  v. 
Bedouin  Steam  Navigation  Coy,  Ltd,,  1896 
(H.  L.),  23  R.  1 ;  33  S.  L.  R.  96 ;  3  S.  L.  T. 
184. 
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230.  Onna— Ship— Breach  of  Contract  of 
Carriage  —  New  Contract  at  Increased 
Freight. — A  shipowner  who  had  agreed  to 
carry  goods  at  a  stipulated  freight  failed  to 
implement  the  contract.  The  shipper  then 
sent  the  goods  hy  another  route  at  a  greatly 
increased  cost  and  sued  the  shipowner  for  the 
diiference  in  freight.  Held  that  the  omis  lay 
on  the  shipowner  to  prove  that  the  course 
adopted  hy  the  shipper  was  more  expensive 
than  necessary.  GonnaXy  Cotton  <k  Coy,  v. 
Fishery  Renwick  <k  Coy.,  1882,  10  R.  824 ;  19 
S.  L.  R.  698. 

231.  Onus— Ship— Collision.— Optnton  per 
Ld.  Trayner  that,  where  a  collision  occurs 
when  one  of  the  vessels  is  stationary,  the  onus 
lies  upon  the  moving  vessel  to  show  that  the 
collision  was  not  caused  by  her  fault.  Burger 
V.  Tayl&r,  1897,  34  S.  L.  R  360 ;  4  S.  L.  T. 
264. 

232.  Onus — Slander.— Where  a  slanderous 
letter  was  written  in  course  of  business  by  the 
defender's  clerk  to  the  pursuer,  lield  that  the 
onus  was  on  the  pursuer  to  show  that  the 
defender  had  authorised  or  adopted  the  letter. 
Cameron  v.  YeatSy  1899,  1  F.  466  ;  36  S.  L.  R 
360 ;  6  8.  L.  T.  329. 

233.  Onus  —  Workmen's  Compensation 
Act,  1897— Failure  to  give  Notice  — Pre- 
Judice  to  Employer.— When  a  workman  has 
failed  to  give  his  master  speedy  notice  of  an 
accident,  in  respect  of  which  he  claims  com- 
pensation, the  onus  is  on  him  to  show  that 
the  master  has  thereby  suffered  no  prejudice. 
Shearer  v.  Miller  <fc  Sons,  1899,  2  F.  114  ;  37 
S.  L.  R.  80;  7  S.  L.T.  231. 

234.  Payment— Annuity  — Discharge  — 
Minutes  of  Trustees— Parole  Evidence.— 

Entries  in  the  minutes  of  a  trust  and  parole 
evidence  that  an  annuitant  creditor  of  the 
trust  had  acquiesced  in  payment  of  the 
annuity  being  made  to  her  mother-in-law, 
with  whom  she  resided,  held  not  to  prove 
a  discharge  of  the  annuity.  Cameron  v. 
PantoiCs  Trustees,  1891, 18  R.  728  ;  28  S.  L.  R 
490. 

235.  Payment  —  Bank  —  Pass  Book  — 
TTii».ia.1iTig  —  His  pass-book  is   prvmA  fade 

evidence  that  a  customer  of  a  bank  paid  in 
the  sums  entered  therein  and  duly  initialed 
by  a  bank  official.  Couper*s  Trustees  v.  Na- 
tional Bank,  1889,  16  R  412 ;  26  S.  L.  R  320. 

236.  Payment— Insane  Person,  Uplifting 
Money  belonging  to  —  Presumption.  —  A 


brother  uplifted  the  sum  in  a  deposit  receipt 
in  his  lunatic  sister's  name,  bearing  to  be 
indorsed  by  her.  He  and  his  wife  stated  that 
he  had  uplifted  the  money  at  his  sister's 
request,  and  paid  it  to  her.  In  an  action  for 
repetition  by  the  sister^s  curator  bonis,  held 
that  the  defender  had  failed  to  prove  pay- 
ment, and  that  there  was  no  presumption  of 
law  or  fact  that  he  had  made  payment.  Tosh 
V.  Ogilvy,  1873,  1  R  264;  11  S.  L.  R  119. 

237.  Payment  —  Written  Obligation  to 
Pay  — Sums  less  than  £S,  6s.  8d.  —  An 

obligation  to  pay  constituted  in  writing  must 
be  discharged  in  writing  although  the  sum  in 
dispute  be  less  than  £100  Scots.  Robertson,  v. 
Thomsouy  1900,  3  F.  5;  38  S.  L.  R  3;  8 
S.  L.  T.  202. 

238.  Proving  the  Tenor— LCU— Written 
Adminicles.- Where  the  granter  of  an  1.0.  U. 
had  wrongly  abstracted  it  from  the  reposi- 
tories of  the  grantee,  the  Court  allowed  its 
tenor  to  be  proved  without  written  adminicles. 
Borland  v.  Andrew's  Judicial  Factor,  1901,  4 
F.  129;  39  S.  L.  R  109. 

239.  Proving  the  Tenor— Untested  Deed 
— ^Written  Adminicles. — A  pursuer  raised  an 
action  to  prove  the  tenor  of  a  deed  which,  he 
stated,  was  delivered  as  evidence  of  title  to 
lands,  but  was  imtested,  undated,  and  un- 
subscribed. There  were  no  written  admini- 
cles, but  a  solicitor  swore  that  some  years 
back  he  had  seen  a  deed  whose  legal  effect 
was  so  and  so.  He  could  not  give  its  terms. 
The  Court  assoilzied  the  defender.  Bannie  v. 
Ogg,  1891,  18  R  903;  28  S.  L.  R  713. 

240.  Public  Orders  and  Regulations. — 
Public  orders  and  regulations  which  have  the 
force  of  statute  do  not  require  to  be  proved 
as  evidence.    Sharp  v.  Leith,  1892  (J.),  20  R 

12 ;  30  S.  L.  R.  34. 

241.  Reservation  of— Order  of  Leading 
—  Replication  — Slander— Veritas. —In  a 
slander  action  the  defender  pleaded  Veritas 
and  obtained  counter-issues.  At  the  trial 
the  Ld.  President  allowed  the  evidence  to 
be  led  in  the  following  order : — (1)  the  pursuer 
proved  publication  of  the  slander ;  (2)  the 
defender  led  evidence  in  support  of  his 
counter-issues  ;  (3)  the  pursuer  led  evidence 
in  replication.  Kessack  v.  Kessack,  1899,  1  F. 
398 ;  36  S.  L.  R  296 ;  6  S.  L.  T.  286. 

242.  Trust— Act  1696,  c.  25— Writ  or 
Oath.  —  The    pursuer    was    insolvent.      His 
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creditors  agreed  that  his  whole  assets  should 
be  sold  to  the  defender  for  £370.  The  pur- 
suer sued  the  defender  for  declarator  that 
the  defender  purchased  the  assets  for  and 
on  behalf  of,  and  in  trust  for,  the  pursuer, 
who  was  to  recover  the  assets  on  refunding 
to  the  defender  the  price  paid.  Held  that 
''no  deed  of  trust"  being  averred,  the  Act 
of  1696,  c.  25,  did  not  apply,  and  proof  alUnced. 
Gardiner  v.  Covde,  1897  (O.  H.),  4  S.  L.  T.  2&6. 

243.  Tmflt— Act  1696,  c.  25.— HoBlMUid 
and  Wife— Donatioii— Writ  or  OdML—Held 
that  the  Act  1696,  c.  25,  has  no  application 
in  a  question  between  husband  and  wife. 
Anderson  v.  Anderson^s  Trustee,  1898  (O.  H.),  6 
S.  L.  T.  204. 

244.  Tmst— Act  1696»  c.  25 -Mandate- 
Agent  or  Tmstee— Writ  or  Oath.— An 
agreement  between  A.  and  B.  that  A.  shall 
buy  heritable  property  for  B.,  carry  through 
the  sale  in  his  own  name,  and  have  the  dis- 
position taken  in  B.'s,  is  of  the  nature  of  a 
trust  and  not  of  the  nature  of  a  mandate. 
It  can  be  proved  only  by  writ  or  oath.  Held 
that  missives  of  sale  are  a  ''deed  of  trust" 
in  the  sense  of  the  Act  1696,  c.  25.  Dunn  v. 
Pratt,  1898,  25  R.  461 ;  35  S.  L.  R  365  ;  5 
8.  L.  T.  285. 

245.  Trust  — Act  1696,  c.  25  — Parole, 
Admissibility  of— Writ  or  Oath.— If  an 
alleged  trustee  concedes  that  the  title  on 
which  he  holds  the  subject  in  dispute  is  false 
in  essential  matters,  and  does  not  truly 
represent  the  relationship  of  parties,  the  Act 
1696,  c.  25,  does  not  apply,  and  proof  prout  de 
jure  is  admitted.  Grant  v.  Grant,  1898  (O.  H.), 
6  8.  L.  T.  203. 

246.  Trust— Act  1696,  c.  25— Partnership 
— Writ  or  Oath. — A  firm  raised  an  action 
against  two  patentees  (one  of  whom  was  a 
partner  of  the  firm)  to  have  it  declared  that 
the  patent  was  held  for  behoof  of  the 
pursuers.  They  averred  that  it  was  taken 
out  at  their  expense  and  that  the  names 
of  the  patentees  had  been  used  merely  for 
the  purpose  of  compliance  with  the  patent 
Acts.  Held  that  the  pursuer's  averments 
oould  only  be  proved  by  the  writ  or  oath  of 
the  defenders.  Laird  <£•  Coy,  v.  Laird  dt 
Rutherfurd,  1884,  12  R.  294;  22  8.  L.  R.  200. 

247.  Trust— Parole  Evidence  of  Terms.- 

A.  and  B.  took  and  recorded  a  disposition 
of  heritage  in  their  own  favour  in  trust  for 
themselves  to  the  extent  of  one-half  each 


pro  indiviso.  B.  having  assigned  his  interest, 
held  that  the  assignee  was  put  on  his  inquiry 
as  to  the  terms  of  the  trust,  and  that  it  was 
competent  to  prove  them  by  parole.  Living- 
stone V.  Allans,  1900,  3  F.  233;  38  8.  L.  R 
241 ;  8  S.  L.  T.  287. 

248.  Witness— Citation.— The  object  of 
citation  is  to  bring  the  witness  to  Court; 
and,  if  he  come  to  Court  upon  what  he 
considers  is  a  bad  citation,  he  cannot  there- 
after decline  to  go  into  the  witness-box  and 
give  evidence.  IVaison  v.  Livingstone,  1902 
(R.  A.  C),  5  F.  171 ;  40  8.  L.  R.  267 ;  10 
8.  L.  T.  421. 

249.  Witness— Citation— English  Arln- 
tration  — Evidence  by  Commission  Act^ 
1859,  sec.  2. — The  Court  has  no  power  to 
compel  a  person  to  attend  as  a  witness  at 
an  arbitration  in  England.  Aytoun^s  Trustee, 
Petitioner,  1902  (O.  H.),  39  8.  L.  R.  851  ;  10 
8.  L.  T.  26. 

250.  Witness  — Citation— English  Wit- 
ness—Affidavit of  Solicitor.— In  applica- 
tions under  17  <&  18  Vict.  c.  .34  for  a  warrant 
to  cite  a  witness  resident  in  England,  it  ia 
not  necessary  to  lodge  an  affidavit  of  the 
solicitor  in  the  cause  that  the  witness  will  not 
appear  voluntarily.  Pirie  v.  Caledonian  Rly. 
Coy.,  1890,  17  R  608 ;  27  S.  L.  R.  490. 

251.  Witness  —  Citation  —  Registered 
Letter— Citation  Amendment  Act,  1882 
(45  &  46  Vict.  c.  77)— Failnre  to  Appear— 
Warrant  to  Apprehend. — A  person  was  cited 
by  registered  letter  to  appear  as  a  witness  in 
a  case  set  down  for  proof  in  the  Court  of 
8ession.  The  letter  was  returned  by  the  Post 
Office  authorities  marked  *'  Refused."  The 
Lord  Ordinary  granted  warrant  to  apprehend 
the  witness  and  bring  him  as  a  witness  on  the 
day  fixed  for  proof.  Steedman  v.  Steedman, 
1886  (O.  H.),  23  8.  L.  R,  856. 

252.  Witness  — Citation  — Skilled  Wit- 
ness.— The  Court  will  not  compel  the  attend- 
ance of  witnesses  to  matters  of  opinion. 
Gilmoar  v.  N.  B.  Rly.  Coy.,  1893  (0.  H.), 
1  8.  L.  T.  370. 

253.  Witness  — Citation— Skilled  Wit- 
ness—Warrant to  Cite  in   England. — A 

warrant  will  not  be  granted  to  cite  in  England 
a  witness  who  is  to  speak  only  to  matter  of 
opinion.  Macdonald  v.  Highland  Rly.  Coy., 
1892,  20  R.  217  ;  30  8.  L.  R.  201. 
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254.  Witness  ~  Citatdon  —  Warrant  to 
Cite  in  England— Affidavit.— A  note  for  a 
warrant  to  cite  witnesses  resident  in  England 
(in  terms  of  37  &  18  Vict.  c.  34)  must  be 
accompanied  by  an  affidavit  of  the  agent  that 
they  are  material  and  necessary.  Macdonald 
V.  Highland  Rly,  Gay.,  1892,  20  R  217 ;  30 
S.  L.  R.  201. 

255.  Witness— Citation— Warrant  to  Cite 
in  England— Attendance  of  Witnesses  Act, 
1854)  sec.  1. — The  respondent  in  a  petition 
for  breach  of  interdict  averred  that  the 
petitioner  had  condoned  any  offence  which 
had  been  committed.  Held  that  he  was  en- 
titled to  a  warrant  to  compel  the  petitioner, 
who  was  then  resident  in  England,  although 
ordinarily  in  Scotland,  to  attend  as  a  witness. 
Duke  of  AHwle  v.  Robertsm,  1878,  5  R.  845  ; 
16  S.  L.  R.  585. 

256.  Witness— Citation— Warrant— Form 
of— Election  Law. — In  a  petition  to  the 
Sheriff  for  the  removal  of  a  name  from  the 
roll  of  electors,  the  petitioner  craved  warrant 
"to  cite  parties,  witnesses,  and  havers  in 
support  of  his  objections^"  and  in  pursuance 
of  a  warrant  *'  to  cite  as  craved  "  he  cited  the 
respondent  to  attend  "so  that  you'  may  be 
examined  on  oath  as  to  the  validity  of  the 
claim  made  by  you.  ..."  Held  that  the 
citation  was  regular.  Watson  v.  Livingstone, 
1902  (R.  A.  0.),  5  F.  171;  40  S.  L.  r!  267; 
10  S.  L.  T.  421. 

257.  Witness— Competency  of— Accused 
— Breach  of  Interdict— Evidence  (Scotland) 
Act»  1853,  sec.  3. — A  complaint  for  breach  of 
interdict  held  not  to  be  a  criminal  proceeding, 
so  that  the  respondent  may  competently  be 
examined  as  a  witness.  Christie  Miller  v.  Bain^ 
1879,  6  R.  1215  ;  16  S.  L.  R.  721. 

258.  Witness — Competency  of— Accused 
—Importing  Contraband  Gk>ods— Customs 
Consolidation  Act,  1876,  sec.  179.— Held 
that  in  a  prosecution  under  sec.  179  of  the 
above  Act  the  accused  was  not  entitled  to 
give  evidence.  Dodsworth  v.  Rijnbergen,  d-c., 
1886,  14  R  238  ;  24  S.  L.  R.  177. 

259.  Witness — Competency  of— Accused 
—Spirits  Act,  1880  (43  &  44  Vict.  c.  2i),—Held 
that  in  a  prosecution  for  preparing  methylated 
spirit  for  a  beverage,  or  otherwise  for  having 
it  in  possession  contrary  to  the  Revenue  laws, 
the  evidence  of  the  accused  is  incompetent. 
Allison  V.  Watson,  1862,  1  Macph.  87 ;  35  Sc. 


J.  68,  followed.     Lord  Advocate  v.  D.  J.  Thomson 
d:  Coy.  1885  (0.  H.),  23  S.  L.  R  3. 

260.  Witness— Competency  of —Evidence 
of  Parent  to  prove  Illegitimacy.— The  rule 
that  spouses  cannot  give  evidence  to  bastardise 
issue  is  an  English  rule  and  does  not  apply  to 
Scotland.  Robertson  v.  Robertson,  1894  (O.  H.), 
2  S.  L.  T.  353. 

261.  Witness  —  Confession  —  Citation  — 
Failure  to  Appear. — ^Where  a  person  claiming 
the  lodger  franchise  tendered  the  statutory 
declaration  but  failed  to  appear  and  give 
evidence,  although  twice  cited  for  the  pur- 
pose, he  was  held  to  stand  confessed  that  he 
could  not  support  his  declaration.  Stirling  v. 
Fletcher,  1895,  23  R  120;  33  S.  L.  R.  122  ;  3 
S.  L.  T.  171.  Andrews  v.  Armstrong,  1897,  25 
R.  95 ;  35  S.  L.  R  108 ;  5  S.  L.  T.  218.  See 
Connolly  v.  Kyle,  1903,  6  F.  236;  41  S.  L.  R 

102  ;  11  S.  L.  T.  478. 

262.  Witness  —  Confession  —  Citation- 
Failure  to  Appear. — An  applicant  for  the 
lodger  franchise  made  the  statutory  declara 
tion.  An  objector  cited  him  to  appear  as  a 
witness.  He  failed  to  appear.  The  Sheriff 
asked  the  objector  if  he  moved  for  an  adjourn- 
ment and  second  diligence.  He  did  not. 
Held  that  there  were  no  grounds  for  holding 
the  applicant  confessed  that  his  application 
was  bad.  Per  Ld.  Kinnear :  It  is  a  question 
of  fact  whether  a  claimant's  conduct  amounts 
to  an  admission.  Connolly  v.  Kyle,  1903 
(R  A.  C),  6  F.  236;  41  S.  L.  R  102;  11 
S.  L.  T.  478. 

263.  Witness— Criminal  Evidence  Act, 
1898,  sec.  1— Accused  tendering  Himself  as 
Witness — Notice. — An  accused  person  can 
tender  himself  as  a  witness  without  having 
given  notice  to  the  prosecutor.  Kennedy  v. 
H.M.  Advocate,  1898  (J.),  1  F.  5;  36  S.  L.  R 
56  ;  6  S.  L.  T.  182. 

264.  Witness  —  Criminal  Trial  —  Fro- 
duction  —  Sketch. — ^A  witness  in  a  criminal 
trial  may  illustrate  his  meaning  by  a  sketch, 
which  may  or  may  not  be  made  a  production. 
In  either  case  it  is  competent  to  lay  it  before 
the  jury,  even  to  let  them  take  it  for  ezamina 
tion  into  their  retiring-room  along  with  formal 
productions  in  the  case.  Slater  v.  H.M. 
Advocate,  1899  (J.),  3  A.  73;  2  F.  4 ;  37 
S.  L.  R.  17;  7S.  L.  T.  166. 

265.  Witness  —  Criminal  Trial  —  Pro- 
duction.— A  witness  may  pull  anything  from 
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his  pocket,  to  explain  his  evidenoe,  and  put 
it  back  again,  without  that  article  becoming 
a  production  in  the  case  and  requiring  to  be 
noted.  Collison  v.  Mitchell,  1897  (J.),  24  K. 
52 ;  34  S.  L.  R.  528;  4  S.  L.  T.  343. 


266.  Witness— Griminal  Trial— Beference 
to  Notes — Title  of  opposite  Party  to  see 
Memoranda  referred  to  by  Witnesses. — 
In  a  criminal  trial  the  accused  is  entitled  to 
examine  notes  which  a  witness  carries  into 
Court  and  uses  to  refresh  his  memory.  Niven 
V.  HaH,  1898  (J.),  2  A.  562;  25  R.  89;  36 
8.  L.  R.  929 ;  7  S.  L.  T.  120. 

267.  Witness  —  Grime  —  Time  at  which 
Tendered—"  At  every  Stage  "  —  Accused's 
Olaim  to  be  examined  after  Judgment 
given. — The  words  "at  every  stage"  in  sec. 
20  of  the  Criminal  Law  Amendment  Act, 
1885,  do  not  imply  a  right  on  the  part  of  the 
accused  to  be  examined  after  parties  have 
been  heard  upon  the  evidence,  and  the  Sheriff 
has  delivered  his  decision  on  the  guilt  of  the 
accused.  Clark  d-  Bendall  v.  Stuart,  1886 
(J.),  13  R.  86  ;  23  S.  L.  R.  690. 

268.  Witness  —  Hostile  Witness  —  De- 
fender. —  Unless  his  is  the  only  available 
evidence  on  a  plain  matter  of  fact,  it  is  im- 
proper to  put  the  defender  of  an  action  into 
the  witness-box  and  treat  him  as  a  hostile 
witness.  M'Arthur  v,  M'Queen,  1981,  3  F. 
1010;  38  S.  L.  R  732;  9  S.  L.  T.  114.  But 
held  cantra  in  Darroch  v.  Kerr,  1901,  4  F.  396 ; 
39  S.  L.  R.  270;  9  S.  L.  T.  359,  where  the 
Court  recognised  the  right  of  a  pursuer  to 
put  the  defender  in  the  witness-box,  even 
with  a  view  to  contradicting  him. 

269.  Witness— Intimidation  — Contempt 
of  Conrt. — Opinion  that  the  intimidation  of 
witnesses  is  a  contempt  of  Court.  Forkes  v. 
Wdr,  1897  (O.  H.),  5  S.  L.  T.  194. 

270.  Witness— Lunatic  — Commission  to 
Examine — Reservation. — A  commission  was 
granted,  under  reservation  of  the  effect  of 
the  evidence  obtained,  to  examine  a  lunatic 
during  a  lucid  interval  as  to  occurrences  when 
she  was  verging  on  insanity.  Toslt  v.  Ogilvy, 
1873,  1  R.  254;  11  S.  L.  R.  119. 

271.  Witness  —  Prevarication— Wilfully 
Concealing  Truth  — Police  and  Improve- 
ment Act^  1850,  sec.  360.— Magistrates  are 
empowered  by  sec.  360  id  supra  to  pass  a  sen- 
tence of  imprisonment  for  a  period  not  exceed- 
ing thirty  days  on  witnesses  who,  while  being 


examined  before  them  on  oath,  ^^prevaricate 
or  wilfully  conceal  the  truth."  Such  sentence 
must,  however,  narrate  the  details  of  the 
witness'  offence,  and  not  merely  state  that 
^^the  witness  wilfully  concealed  the  truth." 
BUike  V.  Macdmald,  1890  (J.),  17  R.  46;  27 
S.  L.  R.  439. 

272.  Witness— Recall— Statements  made 
by  Witness  after  giving  Evidence  — Evi- 
dence Act,  1852,  sees.  3  and  4.— Optnumt 
that  it  is  not  competent  to  recall  a  witness  to 
be  examined  as  to  statements  he  made  after 
giving  evidence.  Begg  v.  Begg,  1887,  14  R. 
497 ;  24  S.  L.  R  367. 


273.  Witness  —  Single  Witness  —  Cross- 
examination  —  Day  Trespass  Act^  1832, 
sec.  1.  —  In  a  prosecution  under  the  Day 
Trespass  Act,  1832,  a  single  witness  deponed 
to  the  title  of  the  prosecutor.  He  was  not 
cross-examined  on  the  point.  Held  that  the 
evidence  of  title  was  sufficient.  Lees  v.  Mac- 
donald,  1893  (J.),  20  R.  55  ;  30  S.  L.  R.  601. 

274.  Witness— Single  Witness— Separate 
Acts— Different  Witness— Divorce— Adul- 
tery.— The  evidence  of  separate  sole  witnesses 
of  different  acts  of  adultery  may  serve  to  prove 
adultery.  Dombrovntzki  v.  Dombrowitzki,  1895, 
22  R  906  ;  32  S.  L.  R.  681  ;  3  S.  L.  T.  84. 

275.  Witness— Young  Witness — Oath.— 

It  is  a  question  for  the  discretion  of  the  pre- 
siding judge  whether  he  shall  administer 
the  oath  to  a  youthful  witness.  Anderson  v. 
M'FarUine,  1899  (J.),  1  F.  36  ;  36  S.  L.  R  315 ; 
6  S.  L.  T.  291. 

276.  Writ  —  Admissions  on  Record- 
Qualification. — Admissions  on  record  are  to 
be  taken  with  their  qualification ;  and  the 
qualification  will  not  be  held  disproved  where, 
on  a  reference  to  his  oath,  the  party  founding 
on  the  admission  denies  the  facts  upon  which 
the  qualification  is  based.  Chrystal  v.  Chrystal, 
19()0,  2  F.  373 ;  37  S.  L.  R.  278 ;  7  S.  L.  T, 
319. 

277.  Writ  — Composition — Agreement — 
Writ  of  Agent. — The  accession  of  a  creditor 
to  a  composition  agreement  may  be  proved  by 
the  writ  of  his  agent.  Henry  v.  Stra4^an  and 
Speiwe,  1897,  24  R  1045;  34  S.  L.  R  790;  5 
S.  L.  T.  94. 

278.  Writ — Correspondence. — In  a  proof 
by  writ,  where  the  defender's  writ,  on  which 
the  pursuer  founds,  is  a  letter  bearing  to  be 
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written  in  answer  to  a  letter  of  the  pursuer, 
it  is  competent  to  look  at  the  latter  letter  to 
explain  the  answer.  Rennie,  dbc,^  v.  Urquhart, 
1880,  7  R.  1030 ;  17  S.  L.  R.  701. 

279.  Writ— Improbative  Writ— Loan.— 
Proof  of  loan  must  be  by  writ  or  oath,  but 
the  writ  founded  on  need  not  be  either  holo- 
graph or  tested.  PcUerson  v.  Paterson,  1897, 
25  R  144;  35  S.  L.  R.  150;  5  S.  L.  T.  209. 
Nicholson  v.  StuaH's  Exr,,  1896  (O.  H.),  3 
S.  L.  T.  233.    [And  see  voce  Writ.'] 

280.  Written  Agreement— Contract  re- 
duced to  Writing— Writing  Lost.— Where 
a  party  rests  his  title  on  a  written  contract 
which  has  been  lost,  he  must  prove  the  tenor ; 
but  where  he  is  suing  for  a  breach  of  contract, 
he  may  incidentally  prove  its  nature,  it  having 
been  reduced  to  writing  which  has  been  lost. 
Steele  v.  Law,  1895  (O.  H.),  3  S.  L.  T.  190. 


EXPENSES 

Abandonmbnt,  1-14,  213,  214. 

Action  to  Rbcoveb,  71,  72. 

Adhebence,  213-215. 

AGENT,  15-37,  214,  253,  332-335,  348,  377, 
378. 

Altebnative  Findings,  50. 

Amendment,  38-45,  68. 

Appeal,  1-6,  39-41,  46-49,  108,   163,  212, 
217,  306,  351-363,  361. 

Appobtionment  of,  151, 152,  155. 

Appboval,  66-60. 

Abbitbation,  50. 

Abbestments,  61-63,  246,  247. 

Assignation,  37, 266. 

AUDITOB,  54-64,  180,  186,  190. 

AWABD,  66-72. 

Caution,  73-126. 

Chabging  Obdeb,  16-19. 

Citation,  127, 128. 

Co-Defendeb,  221,  222,  364. 

Commission,  129-136. 

Company,  20, 110-113, 137-141. 

Compensation,  23-31. 

concubbing  pubsueb,  142-146. 

Conjoined  Action,  344,  349. 

Consigned  Money,  147-156. 

Copying,  167,  317. 

Counsel,  Fees  to,  177-209,  263,  390. 

Cbown,  168. 

cubatob  ad  litem,  159,  168,  173.  416. 


Custody  of  Childben,  33,  224,  242-244, 
248,  318. 

Debts  Reooveby,  14,  281,  282. 

Divided  Success,  162-166,  284,  286. 

DivOBOE,  86,  90,  216-240,  308,  364. 

DiSCLAIMEB,  171. 
DOMINUS  LITIS,  168-171. 

Election  Petition,  179,  316,  366. 

Entail,  149-166,  172, 17a 

Exceptions,  Bill  of,  266,  267,  284. 

BxoHEQUEB  Case,  174, 357. 

EXECUTOB,  176. 

Extbact,  32, 58,  176,  266. 

Fee  Fund  Dues,  54. 

FOBBIGN  Solicitob,  377,  378. 

Fbaud,  76. 

Genebal  Finding,  69. 

Haveb,  129-131. 

House  of  Lobds,  164,  210-212,  217,  260. 

Husband  and  Wife,  33,  142-144,  213-263, 
278,  308,  328,  407. 

Inhibition,  7,  36,  254. 

INNEB  House,  43-46, 186. 

Intebest,  265. 

Intebim    Awabd,  224-230,   249-252,   256, 
309. 

inteblocutobs,  66,  67,  116,  268,  309,  379. 

Issues,  41. 

Joint  Adventubes,  86. 

Defences,  267,  344,  345. 

Tbial,  291. 

AND  Sevebal  Liability,  142-146,  256. 
Judicial  Factob,  268-260. 

JUBISDICTION,  230,  231,  251. 

JuBY  Tbial,   181,  187-195,   267,  261-279, 
288,  292,  322. 

Lands  Clauses  Act,  148-166,  333. 

Licensing,  137-139,  161. 

Mandatoby,  279. 

Mabbied  Women,  117, 118. 

Medical  Witness,  263,  437-440. . 

Modification,  14,  47,  273-278,  281-294. 

Motion  fob,  294-299. 

Multiplbpoinding,  300-303,  416. 

New  Tbial,  264-269. 

Objections,  61-64,  295,  297,  418,  422. 

Pabent  and  Child,  145, 146. 

Pabtial  Success,  59,  311. 

Patent,  332. 

Payment  of,  304-312. 

PooBS'  Roll,  94,  308,  316. 

Pbecognitions,  204,  263,  318,  319,  383. 

Pbinting,  1,  2,  11-13,  46,  47,  70,  320,  321. 

Pboduction,  322,  323. 
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Pboop,  317-325. 

Pbovinq  Tenob,  366. 

Public  Health,  313. 

Reclaiming  Note,  9-13,  79,  138,  16S,  184, 
226,  229,  232-238,  298.  339,  368,  372. 

Relief,  256,  260.  350,  376,  406. 

Remit,  48,  293,  294,  326,  327. 

Reponino,  306,  328. 

Repobteb's  Fee,  327. 

Resbbvation,  48,  68,  69. 

RE8TBICTI0N,  329. 

Sale  of  Hebitage,  331,  372,  376,  418-421. 

Scale  op,  332-337,  399. 

Sepabate  Claims,  338. 

Sepabation  and  Aliment,  245-253. 

Sevbbal  Defendebs,  291 ,  299,  339-360. 

Shbbipp  Coubt,  190-201,  286,  336,  362. 

Shipping,  338,  354,  356. 

Shobthand  Notes,  324, 325. 

Similab  Intebests,  341. 

SiST,  MB  Expenses,  34-36,  412. 

Slandeb,   97-103,  106,  126,  166,  261,  270- 
273,  292,  312,  367,  393,  394,  416. 

Stamping  Deed,  373. 

Stated  Case,  70,  356-360. 

SUCCESSFUL  Pabty,  361-373. 

Taxation,  56,  203,  244,  293,  377-379. 

Technical  Case,  206. 

Teinds,  368,  369,  380. 

Tendbb,  66-58,  182,  204,  263,  329,  354,  370, 
381-395,  416-417. 

Test  Case,  371. 

Tbustees,  18,  168,  335,  351,  396-413. 

Typewbiting,  157. 

Undefended  Action,  60. 

Unsuccessful  Pabty  gets,  415-422. 

Withdrawal,  3-13. 

Witness,  132-136,  209,  263,  423-442. 

Wobkmen's  Compensation,  360. 

1.  Abaadonment— Appeal  — Printing.— 

An  appellant  abandoned  his  suit  one  month 
after  it  had  been  sent  to  the  short  roll. 
Meanwhile  the  respondents  had  finished  their 
printing.  Held  that  the  respondents  were 
entitled  to  their  whole  expenses.  Little  Orme*s 
Head  Limestone  Coy.  Ltd.  v.  Henry  dh  Coy.^ 
1897,  25  R.  124;  35  S.  L.  R.  124  ;  5  S.  L.  T. 
202. 

2.  Abandonment  — Appeal  — Printing.— 
An  appeal  was  abandoned  before  it  appeared 
in  the  roll  for  discussion.  Prior  to  the  aban- 
donment the  respondent,  without  communi- 
cation with  the  appellant,  printed  certain 
correspondence.      Held    that    he    could    not 


recover  the  expense  of  the  printing.  Gikhritt 
d:  Coy,  V.  Smith,  1901,  3  F.  329 ;  38  S.  L.  R. 
238;  8S.  L.T.  337. 

3.  Abandonment— Appeal— WithdiawaL 
— Leave  to  withdraw  appeal  granted  on  pay- 
ment of  four  guineas  of  expenses.  Stark  v. 
M'NeiU,  1877,  5  R  196;  15  S.  L.  R.  112. 


4.  Abandonment— Appeal— "^ 

— An  appeal  may  be  withdrawn  in  single  bills 
on  payment  to  the  respondent  of  £3,  3s.  of 
expenses.  Gentles  v.  Beaftie,  1880,  8  R.  13; 
18  S.  L.  R  1. 

5.  Abandonment— Appeal— Withdrawal 

— An  appeal  having  been  dismissed  on  the 
motion  of  the  appellant  after  being  sent  to 
the  Short  Roll,  the  respondent  was  found 
entitled  to  full  expenses,  as  taxed.  Smith 
Sligo  V.  Knox'y  1880,  8  R.  41  ;  18  a  L.  R.  39. 

6.  Abandonment— Appeal— Withdrawal 
before  Case  put  out  for  Hearing— Gonnael 
Instmcted. — ^Where  an  appeal  from  a  Dean 
of  Guild  Court  was  departed  from  before  the 
case  had  been  put  out  for  hearing,  but  not 
before  counsel  had  been  instructed  in  the 
expectation  of  an  early  appearance  of  the 
case  on  the  roll, — held  that  the  respondents 
were  entitled  to  expenses.  Johnston  v.  Rae, 
1876,  3  R  879. 

7.  Abandonment  —  Inhibition  oaed  on 
Dependence — Discharge  of— A*  party  aban- 
doning an  action  must  bear  the  expenses  of 
discharging  an  inhibition  laid  on  by  him  on  de- 
pendence of  the  action.  Robertson  v.  Park, 
Dohson  d:  Coy.,  1896,  24  R  30 ;  34  S.  L.  R.  3 ;  4 
S.  L.  T.  114. 

8.  Abandonment— Pursuer  not  insisting 
in  Action  —  Judicature  Act»  sec.  10.— A 
pursuer  during  the  discussion  of  a  case  in  the 
Procedure  Roll  intimated  that  he  did  not 
intend  to  insist  in  the  action.  Held  that,  as 
it  was  not  an  abandonment  in  terms  of  sec.  10 
of  the  Judicature  Act,  the  Lord  Ordinary 
was  entitled  to  modify  the  expenses.  Hare  v. 
Stein,  1882,  9  R  910;  19  S.  L.  R  652. 

9.  Abandonment  —  Reclaiming  Note  — 
Withdrawal — Where  the  pursuers  and  re- 
claimers in  an  action  withdrew  their  reclaiming 
note,  after  the  case  had  been  put  out,  but  be- 
fore counsel  had  been  instructed,  the  Court 
allowed  two  guineas  of  expenses  against  them. 
Davidson,  d;c.,  v.  Allen,  1878,  5  R.  763  ;  15 
S.  L.  R.  438. 
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10.  Abandonment—  Beclalming  Note  — 
WithdrawaL — A  reclaiming  note  was  with- 
drawn. Four  days  before  the  withdrawal  the 
reclaimers  had  an  interview  with  the  respon- 
dents, at  which  they  represented  that  they 
were  going  on.  The  respondents  accordingly 
did  some  printing.  The  Court  allowed  the 
withdrawal  on  payment  of  £6,  6s.  expenses. 
Henderson  v.  Menzies,  1900, 3  F.  868;  38  S.  L.  R 
639  ;  8  S.  L.  T.  222. 

11.  Abandonment  —  Printing — Reclaim- 
ing Note  —  WithdrawaL  —  A  respondent 
addressed  letters  to  a  reclaimer  asking  him 
whether  he  proposed  to  print  a  plan  which 
had  been  used  in  the  Outer  House.  The 
reclaimer  took  no  notice  of  the  communica- 
tions. When  the  case  stood  eleventh  in  the 
roll,  the  respondent  printed  the  plan.  Before 
it  was  put  out  for  hearing,  the  reclaimer 
moved  for  leave  to  withdraw  the  note.  The 
Court  refused  a  motion  by  the  respondent  for 
the  expense  of  printing  the  plan,  and  awarded 
two  guineas  modified  expenses.  Maclachlan 
V.  Mackay,  1899,  2  F.  163;  37  S.  L.  R.  118; 
7  S.  L.  T.  242. 

12.  Abandonment  — Printing  — Reclaim- 
ing Note— WithdrawaL— On  a  motion  by  a 
reclaimer  for  leave  to  withdraw  his  reclaiming 
note,  on  payment  of  two  guineas  of  modified 
expenses,  the  respondent  pointed  out  that 
there  were  a  large  number  of  productions 
in  the  case,  and  that  he  had  considered 
as  to  the  advisability  of  printing  some  of 
them.  On  this  ground  he  asked  four  guineas 
of  expenses.  The  Court  indicated  that  the 
reclaimer  was  the  party  who  was  supposed  to 
do  the  printing  ;  that  there  was  no  reason  to 
suppose  that  he  would  have  failed  to  discharge 
this  duty,  and  refused  the  respondent's  motion. 
Robertson  v.  Robertson's  Exrs.,  1899,  2  F.  77  ; 
37  S.  L.  R.  58 ;  7  S.  L.  T.  200. 

13.  Abandonment  —  Reclaiming  Note  — 
Withdrawal— Printing.— Where  a  reclaim- 
ing note  was  withdrawn,  the  respondent  was 
fotmd  entitled  to  £2,  2s.  of  expenses,  plus 
cost  of  printing,  which,  in  the  circumstances, 
he  was  found  justified  in  having  done.  Craig 
V.  Marshall  d:  Coy,  Ltd.,  1898,  1  F.  67;  36 
S.  L.  R  50  ;  6  S.  L.  T.  153. 

14.  Abandonment  of  Defence— Modifica- 
tion—Action  Competent  in  Debts  Recovery 
Conrt. — The  defender  in  a  petitory  action 
which  was  competent  in  the  Debts  Recovery 
Court  abandoned  his  defence,  and  moved  that 
he  be  found  liable  in  expenses  on  the  scale  of 


the  Debts  Recovery  Court  only.  Motion 
refused.  Walkers,  Parker,  Walker  d;  Coy.  v. 
Hoggan,  1884,  11  R.  1101  ;  21  S.  L.  R.  743. 

15.  Agent — Consultation- Memorial  to 
Agent. — Objection  was  taken  to  the  auditor's 
report,  in  respect  that  he  had  disallowed  (1) 
the  expense  of  that  portion  of  a  memorial  to 
counsel  which  consisted  of  a  legal  discussion ; 
(2)  the  expense  of  a  consultation  before  the 
procedure  roll  discussion.  Objection  quoad 
(2)  sustained.  Morier  v.  Brownlie,  1895  (0.  H.), 
3  S.  L.  T.  204. 

16.  Agent— Charging  Order— Law- Agents 
and  Notary  Public  (Scotland)  Act,  1891, 
sec.  6. — It  is  in  the  Court's  discretion  to 
refuse  an  agent  a  charging  order  for  his 
expenses  on  property  recovered  for  his  client. 
Estate  recovered  and  brought  into  a  trust  by 
a  liferenter  is  not  recovered  on  his  behalf  so 
as  to  warrant  the  Court  in  granting  such  an 
order.  Camitheri  Trustee  v.  Finlay  d:  IFilson, 
1897,  24  R  363  ;  34  S.  L.  R.  254;  4  S.  L.  T. 
193. 

17.  Agent  —  Charging  Order  —  Prior 
Sequestration  of  Client— Law- Agents  and 
Notaries  Public  (Scotland)  Act,  1891,  sec. 
S.—Beld  that  sec.  6  of  the  Act  of  1891  only 
applies  where  the  property  recovered  is  still 
available  for  payment  of  the  law-agent's 
account.  When  the  client  even  after  decree 
has  bond  fide  disposed  of  the  property  to  a 
customer  the  law-agent  cannot  follow  it  nor 
is  he  entitled  to  an  order  where  the  property 
in  the  decree  has  been  carried  off  by  the  prior 
sequestration  of  the  client.  Tait  d-  Coy.  v. 
Wallace,  1894  (0.  H.),  2  S.  L.  T.  261. 

18.  Agent— Charging  Order  for  Expenses 
—Trust— Defence  by  Beneficiaries.— Bene- 
ficiaries under  a  trust  were  sisted  as  defenders 
in  an  action  against  the  trustees.  But  the 
trustees  remained  parties  and  continued  their 
defence,  which  was  ultimately  successful. 
Held  that  the  agents  of  the  defending  bene- 
ficiaries were  not  entitled  to  a  charging  order 
on  the  estate  preserved  to  the  trust ;  al- 
though they  averred  that  theirs  was  the 
substantial  defence,  the  trustees  having 
intimated  that  they  did  not  propose  defend- 
ing the  action.  Hvichison  v.  HvJtchison^s  Trs., 
1902,  40  S.  L.  R.  200 ;  10  S.  L.  T.  562. 

19.  Agent  —  Charging  Order  —  "Fund 
Recovered."  —  Charging  order  on  fund  re- 
covered for  an  executry  estate  granted.    Sten- 


727 


EXPENSES 


728 


house  V,  Utenhouu'i  Trs.,  1903  (O.  H.),  10  S.  L.  T. 
684. 

20.  A^ent  —  Fees  to  Agents  —  Doable 
Agency — Company. — Held  that  the  liquida- 
tor of  a  company  was  not  entitled  to  allow 
fees  for  attending  a  discussion  in  the  Court 
of  Session  to  both  the  Edinburgh  and  local 
agents.  Employers'  Assurance  Cay,  of  Cheat 
Britain,  1897  (O.  R),  35  S.  L.  R.  641  ;  5 
S.  L.  T.  248. 

21.  A^ent— Law-Agent's  Charges.— The 

fee  for  *'  taking  instructions  "  covers  aU  steps 
of  procedure  prior  to  the  first  enrolment. 
SJuarer  v.  HouAtton,  1896  (O.  H.),  4  S.  L.  T.  120. 

22.  Agent— Party  Conducting  his  own 
Case. — "  A  person  who  conducts  his  own  case 
is  not  entitled  to  remuneration  for  trouble 
and  loss  of  time  incurred  in  consequence  of  his 
having  elected  to  attend  the  Court  personaUy 
.  .  .  nor  for  his  personal  expenses,  railway 
fares,  hotel  bills,  and  so  on." — Per  Ld. 
M'Laren.  Forbes  v.  fVkyU,  1891,  18  R.  688  ; 
28  S.  L.  R.  486. 

23.  Agent  Disbnrser— Compensation.— 
A  pursuer  having  been  unsuccessful  and 
found  liable  in  expenses  in  an  action  of 
damages  for  breach  of  contract,  subsequently 
raised  an  action  of  damages  for  an  alleged 
slander  contained  in  the  correspondence 
breaking  off  the  contract.  Decree  for  ex- 
penses to  which  the  pursuer  was  found 
entitled  in  the  second  action  pronounced  in 
name  of  the  agent  disburser,  although  the 
expenses  of  the  first  action  had  not  been  paid 
by  the  pursuer.  Stuart  v.  Moss,  1886,  13  R. 
572  ;  23  S.  L.  R.  632. 

24.  Agent  Disburser— Compensation.— 
The  pursuer  of  an  action  of  damages  for 
seduction  was  unsuccessful,  and  found  liable 
in  expenses.  She  thereafter  raised  an  action 
of  affiliation  and  obtained  decree  with  ex- 
penses. The  accounts  in  both  actions  were 
remitted  to  the  auditor,  and  came  up  together 
for  approval.  Motion  in  the  second  action 
for  decree  in  name  of  agent  disburser  refused. 
Oliver  v.  fViUae,  1901,  4  F.  362;  39  S.  L.  R. 
251  ;  9  S.  L.  T.  299. 

25.  Agent   Disburser- Compensation.— 

The  successful  defender  of  an  action,  after 
extracting  his  decree  for  expenses,  raised  a 
counter-action  against  the  original  pursuer 
arising  out  of  the  same  subject-matter.  He 
lost  this  cause  and  was  in  turn  found  liable  in 


expenses,  held  that  there  was  no  compensa- 
tion possible  between  these  claims  for  ex- 
penses, as  the  prior  action  was  no  longer 
pending ;  and  decree  allowed  in  name  of  the 
agent  disburser.  (Portobello  Pier  Coy.  v.  Clift^ 
1877,  4  R.  686 ;  14  S.  L.  R.  436  distinguished.) 
Paolo  V.  Parias,  1897,  24  R.  1030  ;  34  S.  L.  R. 
780 ;  5  8.  L.  T.  93 ;  [see  Bruce  v.  Adamson^ 
1900  (O.  H.),  8  S.  L.  T.  17. 


26.  Agent  Disborser  —  Compensation.— 
Per  Ld.  Adam  :  '*  If  there  are  separate  actions 
between  the  same  parties  the  agent  for  the 
party  in  one  case  is  entitled  to  decree  in  his 
own  name  as  agent  disburser,  and  therefore 
the  other  party  cannot  set  off  against  that 
decree  a  decree  obtained  by  him  in  the  other 
action.  But  where  one  of  the  parties  in  an 
action  has  obtained  decree  for  expenses  in 
the  action,  the  agent  of  the  other  party  is 
not  entitled  to  decree  in  his  own  name  for 
expenses  to  which  his  client  has  been  found 
entitled.  In  that  case  the  agent  disburser 
is  not  entitled  to  decree  in  his  own  name, 
and  the  one  account  must  be  set  against  the 
other."  Macgillivray  v.  Mackintoshf  1891,  19 
R.  103 ;  29  S.  L.  R.  103. 

27.  Agent  Disburser  —  Compensation.— 
A  husband  and  wife  were  judicially  separated. 
She  sought  to  imprison  him  for  failure  to  pay 
aliment,  and  finally,  in  the  Court  of  Session, 
the  husband  was  found  entitled  to  expenses  ; 
which  were  not  paid.  The  husband  brought 
an  incompetent  action  of  declarator  that  the 
decree  of  separation  should  be  recalled.  He 
was  found  liable  in  expenses.  Decree  for 
these  expenses  in  name  of  the  wife's  agent 
as  disburser  gratUedy  the  Court  holding  that 
the  actions  were  not  so  allied  as  to  let  in  the 
principle  of  compensation.  Strain  v.  Strainy 
1890,  17  R.  566 ;  27  S.  L.  K  586. 

28.  Agent  Disburser  —  Compensation.— 
The  pursuer  of  an  action  having  obtained 
decree  and  been  found  entitled  to  expenses, 
the  defender  objected  to  decree  for  expenses 
going  out  in  name  of  the  agent  disburser,  on 
the  ground  that  in  another  litigation  in 
which  the  pursuer  was  really,  though  not 
nominally,  the  party  interested,  he  had 
obtained  a  decree  for  expenses  which  he 
desired  to  set  ofl*  against  the  pursuer's 
claim.  The  Court  granted  decree  in  name  of 
the  agent  disburser.  PaJterson  v.  JFilson, 
1883,  11  R.  358  ;  21  S.  L.  R.  272. 

29.  Agent  Disburser — Compensation. — 

In  an  action  of  ^damages  defender  made  a 
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tender  of  £10.  This  was  refused  at  the  time, 
but  was  accepted  before  the  case  came  on 
for  triaL  The  pursuer  was  found  entitled 
to  expenses  prior  to  the  date  of  the  tender, 
and  the  defender  to  expenses  subsequent 
thereto.  Held  that  the  pursuer  was  not  en- 
titled to  have  decree  for  expenses  in  name  of 
the  agent  disburser,  as  the  defender  was  en- 
titled to  set  off  the  pursuer's  expenses  against 
the  £10  and  his  own  expenses.  Dixon  v. 
Murray,  1894,  1  S.  L.  T.  600. 

30.  A^ent  Disburser  —  CompenBatiozL— 
A  decree  in  name  of  an  agent  disburser  is 
equivalent  to  an  intimated  assignation,  and 
a  later  award  of  expenses  in  favour  of  the 
other  party  cannot  be  set  against  it.  Blasquez 
V.  Scott,  1893  (O.  H.),  1  S.  L.  T.  357. 

31.  Agent  Disburser  —  Compensation- 
Cross  Decrees.  —  A  respondent  obtained  an 
award  of  expenses  against  a  petitioner,  and 
asked  decree  in  the  name  of  the  agent  dis- 
burser. Motion  refused,  because  in  another 
litigation  as  to  the  same  subject-matter  the 
petitioners  held  a  decree  for  expenses  against 
the  respondent  which  he  was  entitled  to  com- 
pensate. PortobeUo  Pier  Co//,  v.  Clift,  1877,  4 
R.  685 ;  14  S.  L.  R.  435. 

32.  Agent  Disburser — Decree  in  Agent's 
Name  —  Delivery  of  Extract  Decree.— 
Where  decree  of  absolvitor  in  an  action  was 
granted  containing  a  decree  for  expenses  in 
name  of  the  agent  disburser,  held  that  the 
pursuer  could  not  make  the  delivery  of  the 
extract  decree  a  condition  of  paying  the  ex- 
penses. IVilliams  v.  Curmichiel,  1874  (0.  H.), 
11  S.  L.  R.  530. 

33.  A^ent  Disburser  —  Husband  and 
Wife  —  Petition  for  Custody  of  Child- 
Contempt  of  Court. — A  husband  who  was 
successful  in  obtaining  the  custody  of  a 
child  was  found  liable  in  expenses  to  his 
wife  who  opposed  the  petition,  on  the  ground 
that  it  was  premature.  The  wife  left  the 
country  and  took  the  child  with  her.  When 
the  auditor's  report  came  up  for  approval,  de- 
cree was  asked  for  in  name  of  the  agent.  The 
Court  in  respect  of  the  contempt  of  Court 
by  the  wife  refused  the  motion  in  hoc  statu. 
Bloe  V.  Bloe,  1882,  9  R.  894 ;  19  S.  L.  R.  646. 

34.  A^ent  Disburser  —  Bight  of  A^ent 
to  be  Sisted. — The  right  of  an  agent  to  be 
sisted  in  an  action  in  order  to  recover  the 
expenses  incurred  to  him  by  his  client  is 
limited  to  three  cases — (1)  when  his  client 


has  obtained  a  decree  for  expenses,  or  (2) 
judgment  necessarily  leading  to  such  decree, 
or  (3)  where  there  has  been  collusion  between 
the  parties  in  order  to  defeat  his  claim. 
Oircimistances  where  a  motion  by  a  law- 
agent  to  be  sisted  was  refused.  IVelsh  v. 
Courtis,  1898  (0.  H.),  35  S.  L.  R.  656;  5 
S.  L.  T.  366. 

35.  A^ent  Disburser— Bight  to  be  sisted 
as  Party  —  Settlement  outwith  Presence 
of  A^ent. — Agent  disburser  sisted  as  party 
to  an  action  which  had  been  settled  by  his 
client.  Crawford  v.  Smith,  1900  (0.  H.),  8 
S.  L.  T.  249. 

36.  Agent  Disburser  —  Sist  of— Divorce 
—  Inhibition.  —  Where  the  parties  to  an 
action  of  divorce^  on  the  dependence  of 
which  inhibition  had  been  used,  resumed  co- 
habitation, the  Lord  Ordinary  dismissed  the 
action  and  recalled  the  inhibition;  refusing 
a  motion  to  sist  the  wife's  agent  and  allow 
the  inhibition  to  stand  till  his  account  was 
paid.  JVales  v.  JFales,  1901  (O.  H.),  9  S.  L.  T. 
371. 

37.  A^ent  Disburser  —  Title  to  Sue- 
Assignation. — The  agents  for  the  corporation 
of  the  City  of  Edinburgh  brought  an  action 
with  consent  and  concurrence  of  their  clients 
against  the  N.B.  Railway  Coy.  for  payment 
of  the  expenses  incurred  by  the  Corporation 
in  an  arbitration  under  the  Lands  Clauses 
Act,  and  for  which  the  railway  company  as 
promoters  were  liable.  The  railway  company 
pleaded  ^'no  title  to  sue."  Held  that  the 
pursuers  had  a  good  title,  as  they  were  not 
only  agent  disbursers  but  sued  with  consent 
and  concurrrence  of  their  clients,  for  they 
produced  an  assignation  and  offered  a  receipt 
by  them.  Macandrew,  Wright  <€•  Murray  v. 
The  N.B.  Railway  Coy.,  1893  (O.H.),  1  S.  L.  T. 
142. 

38.  Amendment  of  Record— C.  S.  Act, 
1868,  sec.  29. — The  Court  allowed  an  amend- 
ment to  be  made  on  a  record  after  the  cause, 
which  had  been  taken  to  avizandum,  had 
been  put  out  for  judgment,  on  condition 
that  the  party  paid  expenses  from  the  date 
of  closing  the  record.  Gray  v.  Scottish  Society 
for  the  Prevention  of  Cruelty  to  Animals,  1890, 
17  R.  789;  27  S.  L.  U.  906. 

39.  Amendment  of  Record— Appeal.— 

In  an  action  in  the  Sheriff  Court  the  Sheriff- 
Substitute  had  granted  the  pursuer  leave 
to  amend.    Of  this  leave  he  was  deprived  by 
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sucoeBsiye  appeals  by  the  defender  to  the 
Sherifl'  and  to  the  Court  of  Session.  In  the 
circumstances  the  Court  allowed  the  pursuer 
to  amend  without  paying  expenses.  Suther- 
land V.  Alyerdem  Magis,,  1894,  22  R.  95;  32 
S.  L.  R.  81 ;  2  S.  L.  T.  317. 

40.  Amendment  of  Becord  — Appeal— 
Leave  to  amend  irrelevant  record,  appealed 
from  Sheriff  Court  for  jury  trial,  granted  on 
payment  of  expenses  from  date  of  closing. 
Gallagher  v.  Fattisofi,  1891,  19  R.  79. 

41.  Amendment  of  Becord  — Appeal  — 
Issues  adjusted— Coort  of  Session  Act, 
1868,  sec.  29. — The  defenders  in  an  action 
of  damages  in  the  Sheriff  Court  for  slander, 
appealed  for  jury  trial,  and,  after  an  issue 
had  been  adjusted  and  notice  of  trial  given, 
proposed  to  amend  the  record  by  adding  an 
averment  and'  plea  of  Veritas.  Amendment 
and  counter  issue  allowed^  but  defenders  htld 
bound  to  pay  pursuer's  whole  expenses  since 
closing  of  the  record  in  the  Sheriff  Court. 
KeUh  V.  Outram  d-  Coy.,  1877,  4  R  958  ;  14 
S.  L.  R.  591. 

42.  Amendment  of  Becord— Enquiries  to 
Answer  —  "Session  Fee."  —  The  " Session 
fee  "  held  not.  to  include  the  expenses  of  col- 
lecting information  to  enable  a  defender  to 
answer  an  amendment  made  by  the  pursuer 
by  leave  of  the  Court ;  and  the  pursuer  found 
liable  in  these  expenses.  Delhi  ct*  London 
Bank,  Ltd.  v.  Loch,  1895,  22  R.  25 ;  32  S.  L.  R. 
202 ;  2  S.  L.  T.  423. 

43.  Amendment  of  Becord— Inner  House. 

— Considerable  amendment  of  pleadings  in 
the  Inner  House  will  be  allowed  only  on  pay- 
ment of  expenses  from  the  date  of  closing 
of  the  record.  Morgan,  Gellihrand  d-  Coy,  v. 
Dundee  Gem  Line  ;>.S.  Coy.,  1890,  18  R.  205; 
28  S.  L.  R.  171.  Guinness,  Mahon  d:  Coy.  v. 
Coats  Iron  d-  Steel  Coy.,  1891,  18  R.  441  ;  28 
S.  L.  R.  285. 

44.  Amendment  of  Becord— Inner  House. 

— There. is  no  inflexible  rule  that  an  amend- 
ment of  record  in  the  Inner  House  must  carry 
expenses  from  the  date  of  closing.  Where  the 
amendment  remedies  a  radical  defect,  expenses 
from  closing  will  be  allowed.  But  the  Court 
will  make  less  onerous  conditions  in  allowing 
less  radical  amendments,  or  amendments  the 
scope  of  which  is  uncertain.  Murdison  v.  Scot- 
tish Football  Union,  1896,  23  R.  449  ;  33  S.  L.  R. 
337  ;  3  S.  L.  T.  273. 


45.  Amendment  of  Becord — Inner  House. 

— A  defender  allowed  to  amend  his  record  in 
the  Inner  House  on  finding  caviion  for  a  sum 
estimated  as  being  the  amount  of  expenses 
which  had  been  lost,  where  the  facts  on  which 
his  amendment  was  founded  had  all  along 
been  in  the  knowledge  of  the  pursuer  and 
had  only  recently  been  discovered  by  him. 
Paton  V.  M' Knight,  1897,  24  R  554 ;  34  S.  L.  R. 
445  ;  4  S.  L.  T.  331. 

46.  Appeal— Copies  of  Becord  —  Where 
Printing  dispensed  with— A.  S.  10th  March 
1870,  sec.  3. — In  a  case  where  printing  had 
been  dispensed  with  the  Court  allowed  aa 
against  the  unsuccessful  party  the  expenses 
of  two  copies  of  the  record,  interlocutors,  and 
proof.  Dolan  v.  Anderson  d:  Lyall,  1885, 12  R. 
1190;  22  S.  L.  R.  794. 

47.  Appeal— Imperfect  Print— Modifica- 
tion.— In  an  appeal  from  the  Sheriff  Court 
in  a  sequestration,  appellants  held  liable  in 
modified  expenses  for  procedure  rendered 
necessary  by  the  imperfect  printing  of  the 
appeal  and  pleadings.  Roxburgh  de  Coy.  v. 
Barlas,  1876,  3  R.  288 ;  13  S.  L.  R.  215. 

48.  Appeal— Remit  to  Sheriff— Power  to 
find  for  Expenses  incurred  [in  Court  of 
Session.  —  An  action  for  implement  of  a 
contract  of  lease  was  remitted  to  the  Sheriff 
to  proceed,  [with  power  to  decide  all  ques- 
tions of  expenses  in  the  Court  of  Session 
after  decision  on  the  merits  of  the  case. 
Robertson  v.  Cakbum,  1875,  3  R.  21 ;  13 
S.  L.  R.  15. 

49.  Appeal  for  Jury  Trial— Relevancy 
disputed. — On  an  appeal  for  jury  trial  from 
the  Sheriff  Court,  if  the  defender  at  the 
adjustment  of  issues  disputes  the  relevancy 
of  the  action,  and  is  unsuccessful,  he  will 
be  found  liable  in  the  expenses  of  the  dis- 
cussion. Warmck  v.  Caledonian  Rly.  Coy.y 
1897,  24  R.  429 ;  34  S.  L.  R.  317 ;  4  S.  L.  T. 
262. 

50.  Arbitration  —  Incidental  Lawsuit— 
Alternative  Findings.— The  award  of  an 
arbiter  under  the  Lands  Clauses  Act,  1845, 
raised  a  question  of  law.  The  parties  ex- 
piscated  it  in  Court.  The  promoters  of  th© 
undertaking  were  successful.  The  Court 
found  them  entitled  to  expenses;  this  not 
being  properly  an  expense  of  the  arbitration. 
Lynch  V.  Glasgow  Corporii.,  1903,  5  F.   1174 ; 

1  40  S.  L.  R.  860;  11  S.  L.  T.  263. 


733 


EXPENSES 


734 


51.  ArreBtments— Petition  for  Becall.— 
Arrestments  were  used  on  dependence  of  an 
action  in  which  decree  followed,  and  the  de- 
fender paid.  The  pursuer  refusing  to  loose 
the  arrestments,  the  defender  presented  a 
petition  for  their  recall.  Held  that  he  was 
not  entitled  to  recover  from  the  pursuer  the 
expense  of  the  petition.  Boy  v.  Turner,  1891, 
18  R.  717 ;  28  S.  L.  R.  509. 

52.  Arrestments— Petition  for  BecalL— 
Where  an  arresting  creditor  had  behaved 
unreasonably  the  Court  found  the  principal 
debtor  entitled  to  the  expenses  of  a  petition 
for  recall  of  the  arrestments.  Radford  db  Bright, 
Ltd,  V.  Stevenson  db  Coy,,  1904,  6  F.  429 ;  41 
S,  L.  R.  330;  11  S.  L.  T.  695. 

53.  Arrestment  on  Dependence — Ship. — 

A  pursuer  is  not  entitled  to  recover  from  his 
opponent  the  expenses  of  arresting  and  dis- 
mantling a  ship  on  the  dependence  of  an 
action.  Black  v.  Jehangeer  Framjee  ch  Coy., 
1887,  14  R.  678;  24  S.  L.  R.  476. 

54.  Auditor— Scope  of  Duties- Fee-Fnnd 
Dues. — The  representatives  of  a  judicial 
factor,  in  the  winding  up  of  the  trust  estate 
(the  deposit  of  a  railway  company  which  had 
not  been  carried  into  operation),  claimed 
against  the  estate  in  respect  of  accounts  paid 
by  the  factor  to  law  agents  for  work  done. 
They  lodged  the  accounts  in  process  duly 
fee-funding.  They  were  remitted  to  the 
auditor  to  tax.  The  auditor,  holding  these 
accounts  to  be  outside  the  scope  of  his 
ordinary  duties,  made  a  charge  for  the  taxa- 
tion. The  Court  repelled  an  objection  to  the 
auditor's  report,  and  allowed  the  accounts 
to  be  withdrawn  from  process.  The  fee-fund 
dues  were  recovered.  Mason^s  Trs,  {Dundee 
Suburban  Rly.\  1902  (O.  H.),  9  S.  L.  T.  464. 

55.  Auditor'sBeport— Approval— Taxing 
after  Extract. — Extract  of  a  decree  does  not 
preclude  the  successful  party  from  thereafter 
obtaining  approval  of  the  auditor's  report  and 
decree.  Grichton  Bros.  v.  Crichton,  1901,  4  F. 
271  ;  39  S.  L.  R.  165 ;  9  S.  L.  T.  334. 

56.  Auditor's  Report— Approval— Tender 
of  Expenses  as  Taxed. — An  unsuccessful 
party,  who  had  been  found  liable  in  expenses, 
tendered  the  amount  of  the  taxed  account 
of  expenses,  under  deduction  of  the  ex- 
pense of  approval  and  decree.  This  offer 
was  refused  and  the  case  enrolled  for  that 
order.  The  Court  (following  AUan  v.  Allan's 
Trs.,  1851,  13  D.  1270,  23  Sc.  J.  599    found 


the  defender  entitled  to  the  amount  of  the 
account  as  taxed,  but  under  deduction  of 
the  items  incurred  for  approval  and  decree. 
Magistrates  of  Leith  v.  Gibb,  1882, 19  S.  L.  R. 
399 ;  Maitland,  Petitioner,  1882  (O.  H.),  20 
S.  L.  R.  35. 

57.  Auditor's  Report— Approval— Tender 
of  Taxed  Amount  before  Approval  by 
Court. — If  a  party  who  has  been  found  liable 
in  expenses  tenders  pa3rment  of  the  taxed 
amount,  he  will  not  be  Uable  for  the  expense 
of  getting  the  auditor's  report  approved  by 
the  Court.  Bannatyne  v.  M'Lean,  1884,  11  R. 
681 ;  21  S.  L.  R.  479. 

58.  Auditor's  Report— Approval— Tender 
of  Expenses  as  Taxed— Extract.— An  un- 
successful complainer  in  a  note  of  suspension 
and  interdict  against  the  erection  of  a  boun- 
dary wall  tendered  the  taxed  amount  of 
expenses  under  deduction  of  the  expense  of 
approval  and  decree  and  of  extracting  the 
interlocutor.  The  Lord  Ordinary  found  that 
the  respondent  was  entitled  to  an  extract 
at  the  complainer's  expense,  and  that  the 
tender  was  insufficient,  and  he  accordingly 
approved  and  decerned  in  the  ordinary  form 
for  the  taxed  amount.  Orr  v.  Smith,  1891 
(0.  H.),  28  S.  L.  R.  589. 

59.  Auditor's  Report— Approval— Two- 
thirds  of  Expenses  "as  Taxed"— Partial 
Success. — A  defender  was  found  entitled  to 
two-thirds  of  his  expenses  as  taxed.  In 
taxing  the  auditor  disallowed  all  expenses 
relating  to  a  portion  of  the  case  in  which 
the  defender  had  been  unsuccessful.  Objec- 
tion to  auditor's  report  repelled.  Arthur  v. 
Lindsay,  1895,  22  R.  904 ;  32  S.  L.  R.  680 ;  3 
S.  L.  T.  82. 

60.  Auditor's  Report  —  Approval  —  Un- 
defended Action  for  Agent's  Business 
Account— Court  of  Session  Act,  1868— 
A.  S.  6th  February  1806.— An  action  for 
the  sum  contained  in  a  law-agent's  business 
account  was  undefended,  but  was,  in  terms 
of  the  A.  S.  6th  February  1806,  remitted  to 
the  auditor  that  he  might  tax  the  account 
and  report.  Held  that  counsel  was  entitled 
to  receive  a  fee  for  moving  the  approval  of 
the  report,  and  the  agent  to  charge  for  in- 
structing counsel  to  that  efiect  and  attending 
the  motion.  Hunter  v.  Alexander  (0.  H.), 
1882,  19  S.  L.  R.  619. 

61.  Auditor's  Report  —  Oliijections  — 
Failure  to  Lodge  Timeously.— In  an  action 
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at  an  agent's  instance  against  his  client  for 
judicial  expenses  incurred  in  a  previous  suit, 
a  reclaiming  note  against  a  (judgment  de- 
cerning the  latter  to  pay  the  amount  as 
taxed  by  the  auditor  refused,  in  respect  that 
an  order  to  lodge  objections  was  not  timeously 
obtempered.  Adamson  d;  Grulland  v.  Gardner, 
1878,  15  S.  L.  R.  664. 

62.  Auditor's  Report— ObJectionB—Speci- 
ficatioil. — An  objection  to  a  specific  entry 
allowed  by  the  auditor  should  state  what  the 
objectors  maintain  to  be  the  fair  charge. 
Orossan  v.  Caledonian  Rly,  Cay,,  1902,  5  F.  187 ; 
40  S.  L.  R.  167  ;  10  S.  L.  T.  562. 

63.  Auditor^ 8  Report — Objections— Time 
for  Lodging. — Objections  must  be  lodged 
within  forty -eight  hours  of  the  auditor's 
uming  his  report.  In  view  of  a  difference 
in  practice — some  agents  counting  from  the 
date  of  the  lodging  of  the  re[>ort  in  process — 
the  Court  in  the  circumstances  allowed  the 
objections  within  two  days  of  lodging  the 
report.  A.  B.  v.  C.  II,  1894,  ,21  R.  1083  ;  31 
S.  L.  R.  848. 

64.  Auditor's  Report— Objections— Time 
for  Lodging— A.  8.  6th  February  1806.— 
Objections  to  the  Auditor's  report  must  be 
lodged  within  forty-eight  hours  ;  but  may  be 
received  later  on  special  cause  shown.  Stevxiri 
<fc  Gay,  V.  Johnstone,  1 893,  20  R.  832 ;  30  S.  L.  R 
739 ;  1  S.  L.  T.  88. 

65.  Award— Construction.— A  finding  of 
expenses  entitles  the  successful  party  to 
expenses  as  between  party  and  party.  An 
interlocutor  in  such  terms  cannot  afterwards 
be  altered  so  as  to  award  expenses  as  between 
agent  and  client.  Fletcher^s  Trs.  v.  FUtcker, 
1888,  15  R.  862  ;  26  S.  L.  R.  606. 

66.  Award  —  Interlocutor  —  Omission 
from  Literlocutor  —  Finality.  —  An  inter- 
locutor exhausting  the  merits  of  a  cause  was 
silent  on  the  question  of  expenses,  and  was 
allowed  to  become  final.  The  Lord  Ordinary 
held  that  he  had  no  power  thereafter  to  award 
expenses.  Fraser  v.  Fraser,  1903  (O.  H.),  11 
S.  L.  T.  70. 

67.  Award— Interlocutor  dismissing  Ap- 
peaL — An  interlocutor  dismissing  an  appeal 
does  not  by  implication  carry  expenses  to  the 
respondent.  There  must  be  an  express  award. 
Macdanald  v.  M'Eachan,  1880,  7  R.  574;  17 
S.  L.  R.  392. 


68.  Award  —  Reserved  Bxpenses  — 
Amendment. — A  petitioner  was  allowed  to 
amend  his  petition,  expenses  being  reserved. 
After  various  procedure  he  was  found  entitled 
to  expenses.  Li  a  question  whether  he  was 
entitled  to  the  expenses  of  amendment,  held, 
per  Lord  President,  that  the  final  finding  was 
without  reservation,  and  that  disposed  of  the 
matter ;  (jper  Lds.  Mure  and  Shand)  that  he 
was  entitled  to  these  expenses,  as  it  became 
necessary  for  him  to  amend  his  petition  in 
consequence  of  matters  coming  to  his  know- 
ledge after  answers  had  been  lodged.  Gar- 
diners  v.  Victoria  Estates  Coy.,  1885,  13  R.  80; 
23  8.  L.  R.  56. 


69.  Award— Reserved — Qeneral 
— Where  in  incidental  procedure  any  question 
of  expenses  is  reserved,  the  Court  should  con- 
sider the  reservation  in  finally  dealing  with 
the  expenses  of  the  suit.  A  general  finding 
of  expenses  carries  such  reserved  expenses. 
Caledonian  Rly.  Coy.  v.  Chisholm,  1889,*  16  R. 
622 ;  26  S.  L.  R.  489. 

70.  Award  — Stated  Case  — Correspond- 
ence— Printing. — The  Court  ordered  a  special 
case  to  be  amended,  so  as  to  bring  it  into 
conformity  with  the  shape  which  one  of  the 
parties  had — in  a  correspondence,  prior  to  its 
presentation — contended  it  should  take,  and 
found  him  entitled  to  expenses.  Held  that 
the  award  did  not  include  the  cost  of  printing 
the  correspondence.  Leith,  Hull,  d;  Hamburg 
Steam  Packet  Coy.  v.  Inland  Revenue,  1899,  1  F. 
1117  ;  36  S.  L.  R.  745  ;  7  S.  L.  T.  66. 

71.  Award— Separate  Action  for.— The 
expenses  of  a  cause  must  be  dealt  with  as 
part  of  the  cause,  a  separate  action  for  them 
being  incompetent.  Youivg,  d;c.  v.  Nith 
aommr«.,!  1880,  7  R.  891 ;  17  S.  L.  R.  637. 

72.  Award— When  to  be  made — Separate 
Action. — A  separate  action  to  recover]  the 
expenses  of  an  earlier  process  is  incompetent. 
Wood  V.  Wood's  Trustees,  1904,  6  F.  640;  41 
S.  L.  R.  489  ;  12  S.  L.  T.  20. 

73.  Caution  —  Bankrupt  Defender.— An 

insolvent  defender  is  entitled  to  defend  him- 
self when  pursued,  without  finding  caution 
for  expenses.  Lawrie  v.  Pearson,  1888,  16  R. 
62  ;  26  S.  L.  R.  37. 

74.  Caution  —  Bankrupt  Defender.  —  A 

bankrupt  defender  whose  trustee  would  not 
concur  in  his  defence  admitted  an  account, 
but  claimed  a  set-off.     Ordered  to  find  caution 
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for  expenses,  he  being  truly  the  pursuer  in 
the  only  disputed  part  of  the  case.  Kohh  v. 
IXckaon,  1901  (O.  H.),  9  S.  L.  T.  224. 

75.  Cantion— Bankrupt  Defender.— Only 
in  special  circumstances  will  a  bankrupt  de- 
fender be  ordained  to  find  caution  for  expenses. 
Dreto  V.  Robertson,  1903  (0.  H.),  11  S.  L.  T. 
67. 

76.  Caution  —  Bankrupt  Defender —- Re- 
duction—Fraud— Attack  on  Character- 
In  an  action  of  reduction  of  a  disposition  on 
the  ground  of  fraud,  the  Lord  Ordinary,  in 
respect  of  the  bankrupt  defender's  failure  to 
find  caution  for  expenses^  decerned  against 
him  conform  to  the  reductive  conclusions  of 
the  libel.  His  trustee  did  not  appear  in  the 
action.  On  a  reclaiming  note  for  the  defender 
the  Court  recalled  this  interlocutor,  and  found 
(following  Buchanan  v.  Stevenson,  1880,  8  R. 
220)  that  the  general  rule  in  such  cases  was 
that  a  defender  was  not  obliged  to  find  caution 
for  expenses  of  process,  and  that  here,  the 
bankrupt's  character  being  assailed,  the  rule 
should  be  applied.  Stiven  v.  Fleming ,  1885, 
22  S.  L.  R.  673. 

77.  Caution— Bankrupt  Defender— Insol- 
vency owing  to  Lord  Ordinary's  Judgment 
— Solvency  Dependent  on  Success  in  Re- 
claiming Note. — The  defender  in  an  action 
arising  out  of  mercantile  transactions  was 
rendered  insolvent  by  the  Lord  Ordinary's 
judgment.  He  was  allovoed  to  present  a  re- 
claiming note  without  finding  caution  for 
expenses,  as  the  result  of  success  therein 
would  be  to  make  him  solvent.  IVeir  v. 
Buchanaii,  1876,  4  K.  8 ;  14  S.  L.  R.  18. 

78.  Caution— Bankrupt  Defender— Pur- 
suer of  Issue. — In  a  suspension  and  interdict 
at  the  instance  of  a  trustee  in  a  sequestration 
against  the  bankrupt  to  have  the  latter  inter- 
dicted from  using  certain  patent  rights  carried 
by  the  sequestration,  the  bankrupt  pleaded 
invalidity  of  the  patent.  Held  that,  as  pursuer 
in  the  issue,  he  must  find  caution  for  expenses. 
Ferguson^  Lainont  db  Coy. ^8  Trs,  v.  Lamont,  1889, 
17  R.  282;  27S.  L.  R.  227. 

79.  Caution  — Bankrupt  Defender— Re- 
claiming Note— Reftisal  of  Trustee  to  Sist. 
— The  Court  on  a  reclaiming  note  at  the 
instance  of  a  bankrupt  defender  refused 
to  ordain  him  to  find  caution  for  expenses, 
although  the  trustee  in  the  sequestration  had 
refused  to  sist  himself.  Buchanan  v.  Steven- 
son, dc,  1880,  8  R.  220;  18  S.  L.  R.  132. 


80.  Caution— Bankrupt  Defenders — Sist 
of  Process. — A.,  B.,  and  0.  were  sued  jointly 
and  severally  or  severally  for  a  sum  in  name 
of  damages.  They  all  were  sequestrated,  and 
trustees  were  appointed.  A.'s  trustee  sisted 
himself  as  a  defender;  not  so  the  other 
trustees.  On  a  motion  by  the  pursuer  to 
have  B.  and  C.  ordained  to  find  caution  for 
expenses,  the  Court  sisted  the  action  against 
them,  and  allowed  it  to  proceed  as  against  A. 
and  his  trustee.  Crighton  Bros,  v.  Crighton, 
1902,  5  F.  178 ;  40  S.  L.  R.  60. 

81.  Caution— Bankrupt  Defender— Trust 
Deed  post  litem  motam. — An  insolvent  de- 
fender who  had,  subsequent  to  the  raising  of 
an  action,  granted  a  trust  deed  for  creditors, 
ordained  to  find  caution  for  expenses.  Steven- 
son V.  Lee,  1886,  13  K  913  ;  23  S.  L.  R.  649. 

82.  Caution  —  Bankrupt  Defender  — 
Where  Decree  of  Constitution  only  Sought. 
— The  defender  in  an  action  of  damages  for 
the  non-fulfilment  of  a  contract  of  sale  became 
bankrupt  during  the  dependence  of  the  action. 
He  did  not  offer  caution  for  expenses,  and  the 
trustee  on  his  sequestrated  estate  declined 
to  sist  himself.  The  Lord  Ordinary  decerned 
against  the  bankrupt  for  the  damages  con- 
cluded for,  but  ''to  the  effect  of  granting  a 
decree  of  constitution  only."  Held  that  the 
bankrupt  having  no  interest  to  resist  such  a 
decree,  was  not  to  be  permitted  to  continue 
his  defence  without  finding  caution.  Smithes 
Trs,  V.  M'Cheyne,  1879,  16  S.  L.  R.  692. 

83.  Caution  —  Bankrupt  Pursuer. —The 
Court  allowed  a  bankrupt  to  sue,  without 
finding  caution  for  expenses,  an  action  for 
damages  against  his  landlord  for  breaking 
into  his  premises  and  removing  his  furniture. 
Thorn  V.  Andrew,  1888,  15  R.  780;  26  S.  L.  R. 
595. 

84.  Caution  — Bankrupt  Pursuer.  — Un- 
discharged bankrupt  appealing  from  the  deli- 
verance of  a  trustee  on  the  estate  of  another 
bankrupt  ordained  to  find  caution  for  expenses. 
Dunsmor^s  Trustee  v.  Stewart,  1891,  19  R.  4 ; 
29  S.  L.  R.  22. 


85.  Caution  — Bankrupt  Pursuer.  — Two 
years  prior  to  raising  an  action  .pursuer  had 
been  rendered  notour  bankrupt,  and  decree 
of  cessio  had  been  obtained.  A  trustee  was 
named,  but  he  never  extracted  his  appoint- 
ment, and  the  bankrupt  carried  on  his  busi- 
ness, in  course  of  which  he  sued  the  action  in 
question.    Motion  that  he  be  ordained  to  find 
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caation  for  expenses  ref%ited,    Kennedy  v.  CVatv- 
ford,  1899  (O.  H.),  7  S.  L.  T.  26. 

86.  Cantion—Bankmiit  Piinaer— Action 
between  Joint  -  Adventnien.  —  Circum- 
stances in  which  the  Court  refiued  to  order 
an  undischarged  bankrupt  to  find  caution  for 
expenses.  Obeerved  that  when  a  litigant  be- 
comes bankrupt  the  opposite  party  ought  to 
move  for  intimation  to  his  trustee.  Burnett 
V.  Murray,  1877,  14  S.  L.  R.  616. 

87.  Caution  —  Bankrnpt  Pursuer  — Ali- 
mentary Fund. — A  sequestrated  bankrupt 
sued  his  father's  trustees  in  relation  to  an 
alimentary  fund  in  which  his  trustee  in  bank- 
ruptcy had  no  concern  or  interest.  Held  that 
he  need  not  find  caution  for  expenses.  PcUon 
V.  Paton'8  Trs.f  1901  (0.  H.),  8  S.  L.  T.  466. 

88.  Caution  —  Bankmpt  Pursuer  —  Al- 
lowed to  Trade. — A  tradesman  sued  a  rail- 
way company  for  the  loss  of  his  tools  while 
in  their  charge.  He  was  an  undischarged 
bankrupt,  but  for  thirteen  years  he  had 
carried  on  his  trade  free  from  the  interference 
of  his  creditors.  His  tools  were  necessary  for 
him.  The  Lord  Ordinary  refxised  a  motion  to 
have  him  ordained  to  find  caution  for  ex- 
penses. Thorn  V.  Caledonian  Rly.,  1902  (O.  H.), 
9  S.  L.  T.  440. 

89.  Caution— Bankrupt  Pursuer— Bank- 
rupt's Wife  suing  with  Consent. — The  wife 
of  an  undischarged  bankrupt  sued  with  her 
husband's  consent  an  action  for  damages  for 
an  assault  said  to  have  been  committed  on 
her  by  the  defender  four  years  before  the  date 
of  the  summons.  The  Court  ordaiiied  her  to 
find  caution  for  expenses  within  eight  days. 
Greeti  v.  Grant,  1899, 1  F.  701 ;  36  S.  L.  R.  617 ; 
6  S.  L.  T.  389. 

90.  Caution  —  Bankrupt  Pursuer  — 
Divorce. — A  husband  against  whom  decree 
of  cessio  has  been  pronounced  may  sue  an 
action  of  divorce  for  adultery  against  his  wife 
and  her  paramour  without  finding  caution  for 
expenses.  Derrick  v.  Derrick  and  Another ,  1900 
(O.  H.),  8  S.  L.  T.  321. 

91.  Caution  —  Bankrupt  Pursuer  — 
Member  of  Firm. — The  sole  partner  of  a 
company  became  insolvent  and  was  seques- 
trated. On  the  day  of  his  sequestration  he 
assumed  as  a  partner  his  son,  who  was  a  clerk 
in  another  town.  Held  that  these  partners 
were  not  entitled  to  carry  on  an  action  as 
trustees  for  behoof  of  the  company  and  as 


individuals  without  finding  caution  for  ex- 
penses.   Frater  v.  Mackenzie,  1874,  12  S.  L.  B. 

74. 

92.  Caution— Bankrupt  Pursuer— Notour 
Bankrupt  FngitiYe  Debtor.— A  debtor,  on 
the  eve  of  a  charge  of  payment  on  a  judgment 
debt,  fled  the  country.  Afterwards  a  decree 
of  cessio  went  out  against  him.  He  raised  an 
action  for  reduction  of  the  latter  decree.  Held 
that  he  must  find  caution  for  the  expenses  of 
that  action.  Gilmour  v.  Donnelly,  1899  (O.  H.), 
7  S.  L.  T.  267. 

93.  Caution— Bankrupt  Pursuer— Notour 
Bankruptcy— Resident  in  England.— The 
defender  of  an  action  raised  by  an  Englishman 
averred  that  he  held  a  decree  against  the 
pursuer,  on  which  he  had  given  him  a  charge 
to  pay,  which  had  expired.  The  Court  refused 
to  order  the  pursuer  to  find  caution  for  ex- 
penses. Macrae  v.  Sutherland,  1889,  16  R. 
476 ;  26  S.  L.  R.  335. 

94.  Caution— Bankrupt  Pursuer— Pooz^s 
Boll  — Where  Action  brought  after  Ad- 
verse Report  by  Reporters  on  probabilis 
causa  litigandL — A  pursuer  having  raised 
an  action  of  reduction  as  an  ordinary  litigant 
afterwards  applied  for  admission  to  the  poor's 
rolL  The  reporters  reported  that  there  was 
not  a  probaMlis  causa.  The  pursuer  then  pro- 
posed to  proceed  as  an  ordinary  litigant. 
Held  that  he  must  find  caution  for  expenses. 
Robertson  v.  Meiiie,  1890  (O.  H.),  28  S.  L.  R.  18. 

95.  Caution— Bankrupt  Pursuer— Prima 
fade  Case. — An  undischarged  bankrupt  held 
a  discharge  of  certain  debts,  which  he  alleged 
was  delivered  to  him  before  sequestration. 
On  his  raising  thereon  an  action  of  declarator 
of  the  discharge  of  these  debts,  held  that  he 
had  a  title  to  sue  without  his  trustee,  and 
without  finding  caution.  M*Alister  v.  Stein- 
bume,  1873,  1  R.  166;  11  S.  L.  R.  62. 

96.  Caution  —  Bankrupt  Pursuer  —  Re- 
ward of  Personal  Labour — Bankruptcy 
Act,  1856,  sec.  103. — A  claim  by  an  un- 
discharged bankrupt  for  a  share  of  the  profits 
of  a  syndicate  which  he  had  helped  to  form,  in 
name  of  remuneration  for  his  services,  is  not 
a  claim  for  sums  earned  by  his  personal 
labour,  and  he  must  find  caution  for  expenses. 
Buchanan  v.  Peyton,  1897  (0.  H.),  4  S.  L.  T. 
324. 

97.  Caution  —  Bankrupt  Pursuer  — 
Slander.  —  The  Court,  being   unfavourably 
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impressed  as  to  the  bmid  fides  of  an  action 
of  damages  for  slander  by  an  undischarged 
bankrupt,  ordered  him  to  find  caution  for 
expenses  within  eight  days.  P<nvell  v.  Long, 
1896,  23  R.  955 ;  33  S.  L.  R.  693 ;  4  S.  L.  T.  70. 

98.  Cantion  —  Bankrupt  Piinuer  — 
Slander. — An  undischarged  bankrupt  raised 
an  action  of  damages  for  slander.  The  Court 
refused  to  ordain  him  to  find  caution  for  ex- 
penses. ScoU  y.  Johnston,  1885,  12  B.  1022 ; 
22  S.  L.  B.  546. 

99.  Caution  —  Bankrupt  Pursuer  — 
Slander. — In  an  action  of  damages  for  al- 
leged slander  by  an  undischarged  bankrupt, 
the  Court  refused  to  relax  the  ordinary  rule, 
which  requires  an  undischarged  bankrupt  to 
find  caution  for  expenses  before  litigating. 
ScoU  V.  Roy,  1886, 13  R.  1173 ;  23  8.  L.  R.  855. 

100.  Caution  —  Bankrupt  Pursuer  — 
Slander. — There  is  no  exception  to  the  rule 
that  a  pursuer  who  is  an  undischarged  bank- 
rupt is  not  entitled  to  sue  an  action  without 
finding  caution  for  expenses.  Clarke  v.  Midler, 
1884,  11  R.  418 ;  21  S.  L.  R.  290. 

101.  Caution  ~  Bankrupt  Pursuer  — 
Slander.  —  A  bankrupt  pursuer,  suing  an 
action  of  damages  for  slander,  must  find 
caution.  Brown  v.  Oliver  d;  Go,,  1895  (0.  H.), 
3  S.  L.  T.  43. 

102.  Caution  —  Bankrupt  Pursuer  — 
Slander. — The  general  rule  is  that  a  bank- 
rupt pursuer,  suing  an  action  of  damages 
for  slander  must  find  caution.  Watson  v. 
IVilliaTMim,  1895  (O.  H.),  3  S.  L.  T.  21. 

103.  Caution  —  Bankrupt  Pursuer  — 
Slander  —  Mora.  —  Owing  to  his  delay  in 
raising  an  action  of  damages  for  slander, 
the  Court  ordained  an  undischarged  bankrupt 
to  find  caution  for  expenses.  Collier  v.  Ritchie 
4:  Co.,  1884,  12  R.  47  ;  22  S.  L.  R.  38. 

104.  Caution— Bankrupt  Pursuer— Sus- 
pension of  Diligence  against  Person.— ^e^ 
that  a  bankrupt  may  bring  a  suspension  of  a 
diligence  which  may  attach  his  person,  with- 
out finding  caution  for  expenses,  even  where 
the  establishment  of  his  grounds  for  suspen- 
sion would  involve  complicated  questions  of 
:accounting.  Young  v.  Robertson^  1875,  2  R. 
599. 

105.  Caution— Bankrupt  Pursuer— Vo- 
luntary Assignation — Reduction.— A  bank- 


rupt, who  had  granted  a  voluntary  assignation 
in  favour  of  his  trustee  of  the  rents  of  certain 
lands  which  he  was  entitled  to  receive  under 
his  father's  trust-disposition  and  settlement, 
sued  his  trustee  for  reduction  of  the  said 
assignation,  on  the  ground  that  under  his 
father's  will  he  had  no  power  to  make  such 
a  conveyance.  Held  that  he  was  entitled 
to  sue  the  action  without  finding  caution 
for  expenses.  Rogerson  v.  Rogersoh's  Trustu, 
1885  (0.  H.),  22  S.  L.  R.  673. 

106.  Caution— Bankrupt  Pursuer— Vo- 
luntary Trust  Deed — Slander.— Pursuer  of 
an  action  of  damages  for  slander  had  granted 
a  trust-deed  for  creditors.  He  was  ordained 
to  find  caution  for  expenses.  Munro  v.  Mudie, 
1901  (O.  H.),  9  S.  L.  T.  53. 

107.  Caution  — Bankrupt  Pursuer— Vo- 
luntary Trust-Deed. — Held  that  a  bankrupt 
who  had  granted  a  trust-deed  was  entitled 
to  sue  his  trustee  for  an  accounting  without 
finding  caution  for  expenses.  Observations  re- 
garding the  circumstances  in  which  the  Court 
will  ordain  a  litigant  to  find  caution  for  ex- 
penses. Ritchie  v.  M'Intosh,  1887,  8  R.  747  ; 
18  S.  L.  R.  528. 

108.  Caution  — Bankrupt  Respondent- 
Appeal. — Pending  an  appeal  to  the  Court  of 
Session  the  respondent  became  bankrupt,  and 
his  trustee  refused  to  sist  himself.  Held  that 
the  respondent  was  not  bound  to  find  caution 
for  expenses.  Ferguson  v.  Leslie,  1873,  11 
S.  Li.  Rtf  16. 

109.  Caution  — Bond  of  Caution  — Con- 
struction.—  A  note  of  suspension,  at  the 
instance  of  a  trustee,  of  a  charge  on  a  bill  was 
passed  on  caution,  the  cautioner  binding  him- 
self that  the  complainer  "as  trustee  afore- 
said" shall  pay  the  sum  in  question,  and 
''that  payment  shall  be  made  of  whatever 
sum  the  said  Lords  shall  modify  in  name  of 
damages  and  expenses."  In  the  Court  of 
Session  the  Lord  Ordinary  repelled  the 
reasons  of  suspension,  and  decerned,  finding 
the  complainer  *'  as  trustee  liable  in  expenses." 
Held  that,  on  a  sound  construction  of  the  bond 
of  caution,  the  cautioner  was  personally  liable 
in  the  expenses  of  the  suspension.  Stewart 
V.  Forbes,  1897,  24  R.  1112  ;  34  S.  L.  R.  823; 
5  S.  L.  T.  122. 

110.  Caution— Company— Liquidation- 
Companies  Act,  1862,  sec.  69.— A  limited 
liability  company  having  obtained  decree  in 
the  Sheriflf  Court,  an  appeal  was  taken.     Sub- 
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sequently  the  company  went  into  liquidation. 
Motion  to  have  it  ordained  to  find  caution  for 
expenses  in  terms  of  sec.  69  of  the  Act  of 
1862  refused,  the  company  being  jtrimd  facte 
in  the  right.  Star  Fire  and  Burglary  Insur- 
ance Coy,  V.  Davidson  dt  ^ons,  1902,  4  F.  997  ; 
39  S.  L.  R.  768 ;  10  S.  L.  T.  282. 

111.  Caution  — Company— No  Assets — 
Companies  Act,  1862,  sec.  69.— Motion  to 
have  a  pursuing  company  ordained  to  find 
caution  for  expenses  on  the  ground  that  it 
had  no  assets  (C.  Act,  1862,  sec.  69),  refused. 
Southern  Bowling  Club,  Ltd,  v.  Edinburgh  '^^ Even- 
ing News,"  1901  (0.  H.),  9  S.  L.  T.  35. 

112.  Caution— Companies  Act,  1862,  sec. 

69. — An  action  by  a  limited  company  for 
reduction  of  an  extract  certificate,  registered 
in  Scotland  under  the  Judgments  Extension 
Act,  1868,  of  a  judgment  in  default  pro- 
nounced against  it  by  an  English  Court  and 
of  the  proceedings  following  thereon,  and  for 
damages,  is  quoad  the  reductive  conclusions  of 
the  nature  of  a  defence ;  and  the  raisers  thereof, 
not  being  "  plaintiffs  or  pursuers  "  in  the  sense 
of  the  69th  section  of  the  Companies  Act, 
1862  (25  &  26  Vict.  c.  89),  may  proceed  with 
it  without  finding  caution.  Englisli  Coasting 
and  Shipping  Coy,  v.  British  Fituince  Coy,,  1886, 
13  R.  430 ;  23  S.  L.  R.  289. 

113.  Caution— Company— ''Pursuer"  of 
Action— Beclaimer— Companies  Act,  1862, 
sec.  69. — A  company,  "  pursuer  of  any  legal 
proceeding,''  may  be  ordained  to  find  caution 
for  expenses  if  the  Court  is  satisfied  that  the 
defender^  if  successful,  may  otherwise  lose  his 
expenses.  Held  that  the  rule  applied  to  a 
company,  called  as  defenders,  but  appear- 
ing as  reclaimers.      Sinclair  v.   Glasgow  and 

Lofidou  Contract  Corpn.  Ltd.,  1904,  6  F.  818; 
41  S.  L.  R  608 ;  12  S.  L.  T.  175. 

114.  Caution  —  Discharged  Bankrupt  — 
Action  for  Sums  not  Recovered  by  Trustee. 
— A  discharged  bankrupt  may  sue  for  sums 
which  his  trustee  failed  to  recover,  without 
finding  caution  for  expenses.  Cooper  v.  Frame 
d:  Coy.,  1893,  20  R.  920  ;  30  S.  L.  R.  807 ; 
1  S.  L.  T.  125. 

115.— Caution— Failure  to  Find— Absol- 
vitor.— A  pursuer  who  had  been  ordained  to 
find  caution  failed  to  do  so.  The  Court 
assoilzied  the  defender.  Tenlon  v.  Seaton,  d:c., 
1885,  12  R  1179 ;  22  S.  L.  R.  786. 

116.  Caution  —  Interlocutor  —  Construc- 
tion—Future   Expenses. — An    interlocutor 


appointing  the  pursuer  ^  to  find  caution  for 
expenses  "  means  for  future  expenses.  Douglas 
V.  M'Kinlay,  1902,  5  F.  260 ;  40  S.  L.  R.  238  ; 
10  S.  L.  T.  480. 

117.  Caution  —  Married  Woman.  —  A 
married  woman  sued,  without  disclosuig  the 
fact  that  she  was  married.  Her  husband 
intimated  no  concurrence.  The  action  was 
for  the  recovery  of  paraphernal  property. 
Held  (distinguishing  TenUm,  1885,  12  R.  971) 
that  she  was  not  bound  to  find  caution  for 
expenses.  Sleigh  v.  Teaman,  1900  (O.  H.),  8 
S.  L.  T.  114. 

118.  Caution  —  Married     Woman.  —  A 

married  woman  who  was  a  beneficiary  under 
a  trust  in  suing  a  debtor  to  the  trust-estate 
was  ordained  to  find  caution  for  expenses. 
Tenlon  v.  Seaton,  dc,  1885,  12  R.  971;  22 
S.  L.  R.  786. 

119.  Caution— Principle— Poverty.— Per 
Ld.  Stormonth-Darling  :  The  leading  principle 
is  that  no  pursuer  is  obliged  to  find  caution 
for  expenses  on  account  of  deficiency  of  funds, 
unless  he  has  either  been  divested  of  his 
estate  or  is  manifestly  a  mere  catspaw. 
Porteous  v.  Pearl  Life  Assurance  Coy.  Ltd.,  1901 
(0.  H.),  8  S.  L.  T.  430. 

120.  Caution  —  Pursuer  in  Receipt  of 
Parochial  Belief. — The  receipt  of  parochial 
relief  does  not  of  necessity  deprive  the  re- 
cipient of  the  right  to  sue  without  finding 
caution  for  expenses.  A  Sheriff  ordained  such 
a  pursuer  to  find  caution ;  he  appealed ;  the 
defender  did  not  appear.  The  Court  recalled 
the  interlocutor  of  the  Sheriff  and  remitted  to 
him  to  proceed.  Johnstone  v.  Dryden,  1890,  18 
R.  191  ;  28  S.  L.  R.  141. 

121.  Caution  —  Pursuer  in  Receipt  of 
Parochial  Belief. — The  Court  refused  to 
ordain  a  pursuer  in  receipt  of  parochial  relief 
to  find  caution  for  expenses.  Observed  that 
**  absolute  impecuniosity  will  never  be  taken 
as  the  sole  ground  for  making  a  party  find 
caution."  Macdonald  v.  Simpson,  1882,  9  R. 
696;  19S.  L.  R.  471. 

122.  Caution  —  Pursuer  in  Receipt  of 
Parochial  Belief. — A  pursuer  who  receives 
parochial  relief  must  sue  in  formd  pauperis  if 
she  cannot  find  caution  for  expenses.  Hunter 
V.  Clark,  1874,  1  R.  1154;  11  S.  L.  K  672. 

123.  Caution  —  Pursuer  in  Receipt  of 
Parochial  Belief. — A  pursuer  in  receipt  of 
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arpochial  relief  most  either  sue  in  formd 
pauperis  or  find  caution  for  expenses.  Robert- 
son V.  Midlothian  C.  C,  1898,  25  K.  569;  35 
S.  L.  R.  455 ;  5  8.  L.  T.  333. 

124.  Cantion  —  Pmsner  in  Receipt  of 
Parochial  Relief— Delay  in  Application.— 
An  application  presented  by  the  defender  a 
few  days  before  a  jury  trial,  to  have  the 
pursuer,  who  was  in  receipt  of  parochial  relief^ 
ordained  to  find  caution,  refused  as  made  too 
late.    Simpson  v.  Allan,  1894,  31  S.  L.  R.  572. 

125.  Cantion  —  Piinuer  in  Receipt  of 
Parochial  Relief— Slander.— A  pauper  in 
receipt  of  parochial  relief  must  sue  in  formd 
pauperis  or  find  caution  for  expenses,  even  in 
an  action  for  the  vindication  of  his  character. 
Fraser  v.  Mackintosh,  1901  (0.  H.),  9  S.  L.  T. 
117. 

126.  Caution- UnflEkTonrable  Report  by 
Reporters  on  probabilis  cansa  litigandL — 
Held  by  the  Lord  Ordinary  that  an  unfavour- 
able report  as  to  the  probability  of  success 
by  reporters  on  probabilis  causa  litigandi  was 
not  a  sufficient  ground  for  ordaining  a  pursuer 
to  find  caution.  Thompson  v.  N.  B,  Rly.  Coy., 
1882,  9  R.  1101 ;  19  S.  L.  R.  817.  HunJter  v. 
Clark,  1  R.  1154  ;  11  S.  L.  R.  672  distinguished, 

127.  Citation- Citation  of  Non-appear- 
ing Defenders. — The  pursuer  of  an  action  for 
the  reduction  of  a  licence  certificate,  iS^.,  cited 
the  whole  of  the  justices.  Two  appeared  and 
defended.  The  pursuer  got  decree  with  ex- 
penses. Held  that  he  was  not  entitled  to  the 
expenses  of  citing  those  justices  who  did  not 
appear.  Boyd  v.  Hyslop;  Barclay  v.  Hyslop, 
1903,  40  S.  L.  R.  869 ;  10  S.  L.  T.  661. 

128.  Citation  —  Expenses  of  Service  by 
Officer  of  Court —Service  by  Registered 
Letter— Citation  Amendment  Act,  1882.— 
In  the  taxation  of  an  account  of  expenses,  the 
Court  allowed  the  expenses  of  service  by  an 
officer  of  Court  of  a  petition  on  a  party  who 
did  not  reside  in  a  postal  delivery  district. 
Macleod,  dc  v.  Davidson,  dx.,  1887,  14  R.  298  ; 
24  S.  L.  R  224. 

129.  Commission— Examination  of  Havers 
— Agent's  Charges.— The  auditor  having  dis- 
allowed an  agent's  charges  for  attendance 
at  an  examination  of  havers,  &c.,  the  Court 
refused  to  interfere  with  his  discretion. 
Tannett,  Walker  d;  Coy.  v.  Hannay  d  Sons, 
1874,  1  R.  440;  11  S.  L.  R.  286. 


130.  Commission— Examination  of  Hav«rs 
— Commissioner. — A  fee  of  six  guineas  a  day 
aUowed  to  an  experienced  commissioner  for 
examination  of  havers.  Tannett,  Walker  ds 
Coy.  V.  Hannay  dc  Sons,  1874,  1  R.  440;  11 
S.  L.  R.  286. 

131.  Commission— Examination  of  Havers 
— Haver.  —A  haver  of  documents  is  entitled 
to  be  remunerated  for  the  trouble  he  has 
been  put  to  in  producing  them  under  a  dih- 
gence.  Mackinnon  v.  Guildford,  1894  (O.  H.), 
2  S.  L.  T.  309. 

132.  Commission— Examination  of  Wit- 
nesses.— The  Court  allowed  a  sum  of  over 
£60  against  an  unsuccessful  party  as  the  cost 
of  taking  the  evidence  of  one  witness  on  com- 
mission. Ovmers  of  the  "  Hilda  "  v.  Owners  of  the 
"Australia,"  1885,  12  R.  547;  22  S.  L.  R. 
352. 

133.  Commission— Examination  of  Wit- 
ness—A^ed  Witness— Expense  of  Medical 
Certificate— Copies  of  Report  of  Commission 
—A.  8.  16th  February  1841,  sec.  17.— In  an 
action  of  reduction  it  was  averred  that  one  of 
the  defenders  was  unable  to  be  present  through 
old  age,  and  an  affidavit  was  lodged  to  that 
efiect  in  terms  of  the  Act  of  Sederunt  of 
16th  February  1741.  She  was  accordingly 
examined  on  commission,  and  the  evidence 
so  taken  was  used  at  the  trial.  The  case  was 
decided  in  favour  of  the  defenders,  and  the 
pursuers  were  found  liable  to  them  in  the 
expenses  of  process  as  taxed  by  the  auditor 
The  pursuers  objected  to  the  auditor's  re- 
port on  the  ground  that  he  had  improperly 
allowed  (1)  the  expense  of  a  doctor's  attend- 
ance on  the  defender  in  order  that  an  affi- 
davit of  her  inability  to  appear  at  the  trial 
might  be  given ;  and  (2)  the  expense  of  two 
copies  of  the  report  of  the  commission  con- 
taining the  evidence  of  the  same  defender, 
whereas  the  expense  of  only  one  copy  should 
have  been  allowed.  The  Court  repelled  the 
objections.    Scott  v.  Craij,  1894,  32  S.  L.  R.  39. 

134.  Commission— Examination  of  Wit- 
ness—Present bnt  not  called  at  Proof.— 
Cost  of  examining  a  witness  on  commission 
and  bringing  him  to  the  proof,  where,  how- 
ever, the  pursuer  did  not  examine  him, 
disallowed  the  pursuer,  although  the  defender 
examined  him  and  opened  the  commission. 
Parker  v.  N.  B.  lily.  Coy.,  1900  (0.  H.),  8 
S.  L.  T.  18. 

135.  Commission— Examination  of  Wit- 
nesses —  Deposition  to  Lie  in  retentis  — 
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Unnecessaiy  Expense  in  taldni^  Deposi- 
tion.— ^Where  an  aged  witness  whose  evidence 
had  been  allowed  to  be  taken  on  commission 
was  brought  a  long  journey  from  her  home  to 
have  her  deposition  taken,  the  expense  thereof 
was  only  allowed  to  the  amount  which  would 
have  been  incurred  had  her  deposition  been 
taken  at  home.  Graham  ▼.  Borthwick^  1875, 
2  R.  812  ;  12  S.  L.  R.  114. 

136.  Conunission— Examination  of  Wit- 
nesses—Unexpected Attendance  of  Wit- 
ness at  TriaL — ^Where  a  witness  was  unex- 
pectedly able  to  attend  at  a  trial,  but  a 
commission  had  been  executed  to  examine 
him  abroad,  on  the  understanding  that  he 
could  not  be  present,  the  expenses  of  the 
commission  allowed  to  successful  pursuers. 
Couper  V.  Gullen,  1874,  1  R.  1101 ;  U  S.  L.  R. 
641. 

137.  Company  —  IdQuidation  —  Action 
raised  without  Leave  of  Court— Interdict 
—  Answers  withdrawn  and  Consent  to 
Interdict. — In  an  action  of  interdict,  the  re- 
spondents, a  limited  company  in  liquidation, 
lodged  answers,  which  they  subsequently 
withdrew,  and  consented  to  interdict.  Ex- 
penses awarded  against  the  company  and  the 
liquidator  personally,  notwithstanding  that 
the  complainer  had  not  obtained  the  leave  of 
the  Court  to  raise  the  action  in  terms  of  sec. 
87  of  the  Companies  Act,  1862.  Sinclair  v. 
The  Thurso  Pavement  Syndicate,  Ltd.,  1903 
(O.  H.),  11  S.  L.  T.  364. 

138.  Company— Liquidation  Proceedings 
— Bedaiming  Note. — Observations  as  to  the 
liability  for  expenses  of  shareholders  reclaim- 
ing against  the  judgments  of  the  Lord  Ordin- 
ary, before  whom  the  liquidation  proceedings 
pend.  Property  Investment  Coy,  of  Scotland  v. 
BUiik,  1893,  20  K.  1044  ;  30  S.  L.  R.  910. 

139.  Company  —  Liquidation  —  Petition 
for  leave  to  raise  Action  against  Company. 
— Held  that  the  expenses  of  a  petition  for 
leave  to  raise  an  action  against  a  company  in 
liquidation  did  not  form  part  of  the  costs  of 
the  subsequent  action  and  were  not  included 
in  an  award  of  expenses  pronounced  therein. 
London,  dr.  Electric  Lighting  Coy,  Ltd.  v.  Pat- 
tisons  Ltd.  {in  Liquidation),  1900  (0.  H.),  7 
S.  L.  T.  400. 

140.  Company  — Winding  up— Objection 
to  Liquidator— Lodging  Answers.— Objec- 
tion to  a  proposed  liquidator  in  a  petition 
for  winding  up  a  cpmpany  should  be  stated 


verbally  by  counsel,  and  expenses  of  lodging 
answers  diioUowed.  Hume  v.  Directors  of  High- 
land Peal  Fuel  Coy.,  1876, 3  R.  881. 


141.  Company— Winding  up  —  Second 
Petition— Companies  Acts,  1862  and  1867. 
— The  expenses  of  a  second  petition  for  wind- 
ing up  a  company  alUnoed,  where  there  was  a 
reasonable  fear  that  the  first  would  be  with- 
drawn. Graham,  dx.  v.  Edinburgh  Theatre  Coy.y 
1877,  4  R.  1140 ;  14  S.  L.  R.  673. 

142.  Concurring  Pursuer— Husband  and 
Wife  —  Action  by  Wife  — Concurrence  of 
Husband— Joint  and  Several  Liability.— 
A  married  woman  sued  an  action  with  the 
consent  and  concurrence  of  her  husband  as 
her  curator  and  administrator-at-law.  The 
husband  took  an  active  part  in  the  litigation, 
which  resulted  in  absolvitor  of  the  defender, 
and  he  did  not  oppose  the  motion  that  he 
should  be  found  personally  liable  in  expenses. 
He  was  accordingly  found  liable  conjunctly 
and  severally  with  his  wife  for  the  taxed 
amount  of  the  expenses.    Macgovoan  v.  Gramb^ 

1898,  26  R.  634 ;  35  S.  L.  R  494 ;  5  S.  L.  T. 
375.  But  where  the  husband  merely  con- 
curred, held  that  he  was  not  liable.  White- 
head V.  Blaik,  1893,  20  R.  1045;  30  &  L.  R. 
916;  1  S.  L.  T.  172. 

143.  Concurring  Pursuer— Husband  and 
Wife— Concurrence  of  Husband  to  Action 
by  Wife— Joint  and  Several  f Liability. — 

A  wife  with  the  concurrence  of  her  husband 
unsuccessfully  brought  an  action  of  affiliation 
and  aliment  against  a  man  whom  she  alleged 
to  be  the  father  of  a  child  born  shortly 
after  her  marriage.  Held  that  decree  for  ex- 
penses in  favour  of  the  defender  fell  to  be 
pronounced  against  both  the  wife  and  her 
husband.  Lindsay  v.  Kerr,  1891,  28  S.  L.  R. 
267. 

144.  Concurring  Pursuer— Husband  and 
Wife— Concurrence  of  Husband  to  Action 
by  Wife.— Joint  and  Several  Liability.— 
A  husband  gave  his  consent  and  concurrence 
to  an  action  by  his  wife  for  damages  for  per- 
sonal injuries.  He  appeared  as  a  witness  in 
her  behalf  at  the  trial  The  jury  having  re- 
turned a  verdict  for  the  defender,  the  Court 
found  the  husband  and  wife  jointly  and 
severally  liable  in  expenses.  Maxv:ell  v. 
Young,  1901,  3  F.  638;  38  S.  L.  R  443;  8 
S.  L.  T.  471.  Picken  v.  Caledonian  Rly.  Coy., 
1901,  4  F.  39  ;  .39  S.  L.  R.  31 ;  9  S.  L.  T.  216. 

Schmidt  V.  Caledonian  Rly.  Coy.,  1903,  5  F.  648  ; 
40  S.  L.  R.  460 ;  10  S.  L.  T.  683. 
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145.  Concuiring  Piinaer — Parent  and 
Child  —  Joint  and  Several  Liability.  —  A 
father  who  had  given  his  oonsent  and  con- 
currence to  an  action  of  damages  for  seduc- 
tion and  of  affiliation  at  the  instance  of  his 
daughter,  a  minor,  held  not  liable  for  expenses 
in  respect  that  he  had  not  promoted  the 
action  or  interfered  with  the  conduct  of  it. 
Armstr<mg  v.  Thrnnpson,  1895  (O.  H.),  2  8.  L.  T. 
537. 

146.  Concnrring  Pnrsner  —  Parent  and 
Child— Joint  and  Several  Liability.— A  girl 
of  nineteen  years  pursued  an  action  with  the 
consent  and  concurrence  of  her  father.  The 
Sheriff,  holding  that  the  father  had  taken  an 
active  part  in  the  litigation,  found  him,  along 
with  the  pursuer,  conjunctly  liable  in  ex- 
penses. The  Court  refused  to  interfere  with 
the  Sheriff's  decision.  Fraser  v.  Cameron^ 
1892,  19  R  564 ;  29  S.  L.  K.  446. 

147.  Consigned  Money— Petition  to  Ap- 
ply.— Expenses  of  an  application  to  apply 
consigned  money  on  improvements  allowed  to 
come  out  of  the  consigned  fund.  Campbell^ 
Petitioner,  1901  (O.  H.),  8  S.  L.  T.  361. 

148.  Consigned  Money— Petition  to  Up- 
lift—Lands  Clauses  Act,  1845.— A  fiar  of 
lands  burdened  with  a  liferent  is  not  a  person 
*'  having  a  partial  or  qualified  interest  only  in 
such  lands  "  in  the  sense  of  the  67th  section 
of  the  Lands  Clauses  Consolidation  Act,  to 
the  effect  that  money  paid  by  a  railway  com- 
pany for  part  of  the  lands,  and  consigned  in 
bank  till  the  death  of  the  liferenter,  requires 
to  be  uplifted  under  the  authority  of  the 
Court.  Expenses  of  making  application  to 
the  Court  accordingly  refiised,  Baird^e  Trt», 
Petitioners,  1882  (O.  H.),  19  S.  L.  R.  604. 

148.  Consigned  Money— Petition  to  Up- 
lift—Entail— Lands  Clauses  Act,  1845.— 
A  sum  of  money  was  consigned  as  compensa- 
tion for  part  of  an  entailed  estate  taken  by 
a  railway  company  for  the  purposes  of  their 
undertaking.  The  heiress  of  entail  then  in 
possession  subsequently  executed  a  disentail. 
In  a  petition  by  her  to  uplift  the  consigned 
money  and  acquire  it  in  fee-simple,  held  that 
she  was  entitled  to  the  expenses  against  the 
railway  company  of  advertising  the  petition, 
serving  it  on  the  three  next  heirs  who  would 
have  been  entitled  to  succeed  to  the  estate 
but  for  the  disentail,  and  of  appointing  and 
remunerating  a  tutor  ad  litem  to  one  of  these 
heirs  who  was  a  pupil.  Countess  of  Stair, 
Petitioner,  1882  (O.  H.),  19  S.  L.  R.  618. 


150.  Consigned  Money— Petition  to  Up- 
lift —  Lands  Clauses  Act,  1845.  —  An 
heiress  of  entail  applied  to  the  Court  for 
authority  to  uplift  money  consigned  by  a 
railway  company  under  sec.  67  of  the  Lands 
Clauses  Act,  and  to  apply  it  in  repa3rment  of 
improvement  expenditure,  her  claim  to  which 
had  already  been  constituted.  She  also 
asked  the  expenses  of  the  application  against 
the  company.  Intimation,  service  and  adver- 
tisement having  been  made  on  the  next  heirs 
in  terms  of  the  Lord  Ordinary's  deliverance, 
expenses  were  allowed  in  terms  of  the  peti- 
tion. In  a  reclaiming  note  by  the  railway 
company  held  that  the  company  was  liable  for 
the  whole  expenses,  with  the  exception  of  the 
advertisement  and  service  on  the  next  heirs, 
which  was  not  required  under  the  Lands 
Clauses  Act  and  accordingly  did  not  fall  to  be 
paid  by  the  promoters.  Lady  Willoughhy  de 
Eresby  v.  Callander  and  Oban  Rly»  Coy.,  1885,  13 
R.  70;  23S.  L.  R.48. 

151.  Consigned  Money— Petition  to  Up- 
lift—Entail— Lands  Clauses  Act,  1845. 
— The  heiress  in  possession  of  an  entailed 
estate  presented  a  petition  under  sec.  26 
of  the  Entail  Amendment  Act,  1848,  for 
authority  to  uplift  money  consigned  by  a 
railway  company  who  had  taken  a  part  of 
the  estate  in  terms  of  sec.  67  of  the  Lands 
Clauses  Act,  and  to  apply  it  in  repayment  of 
improvement  expenditure.  She  also  craved 
the  expenses  of  the  application.  Held  that 
the  general  expenses  of  the  application  must 
be  paid  by  the  petitioner  and  the  railway 
company  equally.  Drummand  Hay  v.  N,  B. 
Rly.  Coy,,  1873  (O.  H.),  1 R.  180 ;  11  S.  L.  R.  81. 

152.  Consigned  Money— Petition  to  Up- 
lift —  Appointment  —  Entail  —  Lands 
Clauses  (Scotland)  Act,  1845.— Two  bodies 
had  under  statutory  powers  taken  parts  of  an 
entailed  estate  for  their  undertakings,  and 
consigned  the  respective  sums  payable  by 
them,  which  sums  were  unequal  in  amount. 
Held,  in  a  petition  to  uplift  and  apply  the 
consigned  money,  that  the  expenses  of  the 
proceedings  fell  to  be  paid  by  the  two  bodies 
equally^  and  not  in  the  proportions  which  the 
respective  sums  consigned  bore  to  each  other. 
Forbes  v.  Caledonian  Rly.  Coy.,  Jhc.,  1886 
(O.  H.),  24  S.  L.  R.  212. 

153.  Consigned  Money— Petition  to  Up- 
lift—Entail—Lands Clauses  (Scotland) 
Act,  1845. — In  a  petition  to  uplift  and  apply 
money  which  had  been  consigned  in  bank  by 
the  respondents,  the  Caledonian  Railway  Com- 
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pftny,  in  tenoM  *A  tbe  ImmA  Oaxuiem  Cod- 
iolvl»tv>o  Act,  Mc.  71.  aft  hetn^  tbe  ralne  of 
IIk  b&db  aer^uired  bf  them  fc«'  tbe  pmpoic* 
c^  tlMfir  oudertakif.^,  tbe  nmpcmdentm  (the 
rmilvay  e^/npaoy;  were  found  liable  in  the 
ytgiiUfKuet'%  expcmaea,  acooHiDg  to  the  ordi- 
nary praetioe  under  lec.  79  of  tbe  nid  Act. 
MaUUnd,  Fetiti'^ner,  l«y*2J  rO.  H.),  20  8.  L.  R. 

151  CoBtiiBad  Monej—Petxtioii  to  Up- 
lift— EntftlL — Charges  for  Berrin^  apoD  tbe 
next  beira  of  entail  a  petition  to  aplift  money 
eonai^ied  in  terms  of  tbe  lAnds  Clauses  Act, 
184/i,  form  part  of  tbe  expenses  of  tbe  process, 
and  are  payable  by  person  wbo  compulsorily 
aoqaired.  Lord  HamiitoH,  Petitioner,  1903 
(O,  H.;,  ¥)  8-  L.  R.  872  ;  11  8.  L.  T-  ft4. 

155.  Consigiiad  Money— Petitioii  to  Up- 
lift—Entail— Apportionment  of  Expenses. 

'-'A  petition  was  presented  by  an  beir  of 
entail  in  posseAsion,  for  authority  to  uplift 
two  sums  consigned  by  two  public  bodies 
under  the  Lands  Clauses  Act,  as  compensation 
for  portions  of  the  entailed  estate  which  they 
bad  acfjuired«  The  sums  differed  in  amount. 
HeUl  that  the  expenses  of  the  petition  must 
be  borne  in  equal  shares  by  the  respondents. 
Stirling  StnaH,  Petitioner,  1900  (B.  C),  8 
8.  L.  T.  53. 

166.  Consigned  Money— BeinTestment— 
Lands  Clauses  Act,  XWb.^StevenmrCs  Trs,, 
Petitioners,  1878  (O.  H.),  15  8.  L.  R.  471. 

157.  Copying— Typewriting.— The  popu- 
larity of  typewriting  has  not  thrown  the  pro- 
visions of  the  Act  of  Sederunt  of  15th  July 
1876  into  desuetude.  One  may  still  recover 
from  his  opponent  the  cost  of  not  more  than 
throe  man  usori  pt  copies.  Stray  an  v.  i/*  JVhirter^ 
1002,  5  F.  103 ;  40  8.  L.  R.  142  ;  10  S.  L.  T. 
387. 

158.  Crown— Title  to  Becover— Fees  to 

Crown  Counsel.— The  Crown  is  entitled  to 
recover  expenses  as  an  ordinary  litigant, 
including  the  foes  appropriate  to  Crown 
Counsel  who  are  paid  by  salary.  Ld.  Advocate 
V.  Stewart,  1899  (O.  H.),  36  S.  L.  R.  945;  7 
a.  L.  T.  141. 

159.  Curator  ad  litem  —  No  Interest  to 

Defend. — A  curator  ad  litem  to  minor  defen- 
ders is  not  entitled  to  expenses  where  his 
wards  have  no  interest  to  maintain  the 
defence  and  the  motion  for  the  appointment 
was  made  by  the  pursuers  for  their  own  pro- 


■  teeiioD,  tbey  besz;^  tmsteea  on  a 
i  inwbidHhewankwvrebeneftaanea.  BaiZn- 
I  fy  •€,  Ho^'i^  dr  C  ..  T.  7\*  Grt^yk  DiMiUery 
I  Ojy.  an  •  CrAm;  1^^  (O.  H-),  1  &  L.  T.  74. 

I  laa  DffrniiT  qnsd  hf  Bacr.—A  defen- 
der,  called  by  mistake^  ^rave  no  hint  to  the 
pursuer  that  be  should  not  hsTB  been  eaDed, 
but  lodged  defenoea.  Tbe  pnrsoer  enrolled 
and  consented  to  his  absolritor.  Tbe  Lord 
Ordinary  allowed  him  two  guineas  modified 
expensesL  f^rt/im  v.  MiUvben^  l»'Ji,  (O.  H.),  9 
8.  L.  T.  371. 

16L  Defenders  ex  oflcio— Idceniring  Case 
--CiBik  and  Deputy  Clak  eaUad  oftdally. 
— ^Wbere  an  action  in  respect  to  the  refusal 
of  magistrates  to  grant  a  licence  under  tbe 
Licensing  Acts  was  superseded  by  the  sab- 
sequent  granting  of  the  licence,  the  Lord 
Ordinary  awarded  the  clerk  and  deputy  clerk 
of  the  Commissioners  their  expenses,  tbey 
having  been  called  in  their  official  capacities  as 
defenders  in  the  cause.  Mard  nigaU  v.  Miller, 
1900  (O.  H.X  8  S,  L.  T.  284. 


162.  Divided 


for 


Decree  for  £12. — lii  an  action  in  which  the 
pursuer  sued  for  £50  and  obtained  decree  for 
£12,  the  Court  found  neither  party  entitled 
to  expenses.  JVilkie  v.  Alloa  Rhj,  Coy.,  1884, 
12  R.  219;  22S.  L.  R.  166. 

163.  Divided  Success— Appeal— Com- 
petency unsuccessftilly  Opposed— Suocess 
on  Merits. — Where  a  respondent  unsuccess- 
fully opposed  the  competency  of  an  appeal, 
but  was  successful  on  the  merits,  neither 
party  was  found  entitled  to  expenses.  Fleming 
V.  Aorth  of  Scotland  Banking  Coy.,  1882,  9  R. 
659  ;  19  S.  L.  R.  440. 

164.  Divided  Success— Petition  to  apply 
Judgment  of  House  of  Lords.  —  Neither 
party  to  an  appeal  to  the  House  of  Lords 
being  found  entitled  to  expenses  in  the  Court 
of  Session,  held  that  the  expenses  of  the 
petition  to  apply  the  judgment  of  the  House 
of  Lords  fell  within  that  category,  and  no 
expenses  of  the  petition  allowed  to  either 
party.     Teacher's   Trs,   v.   Caldtr,   1900,   2    F, 

372 ;  37  S.  L.  R.  282  ;  7  S.  L.  T.  324. 

« 

165.  Divided  Success— Beclaiming-Note 
—  Relevancy  —  Merits. — Observations  as  to 
expenses  of  a  reclaiming-note  (against  an 
interlocutor  dismissing  an  action  as  irrele- 
vant) in  which  the  reclaimer  was  successful, 
though    ultimately    unsuccessful    upon    the 
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merits.    Termant  v.  Fyfey  1874,   11   S.  L.  R. 
4ia 

166.  Divided  Snccess— Slander— Veritas. 
— ^The  pursuer  of  an  action  for  damages  for 
slander  obtained  two  issues;  the  defender 
pleaded  Veritas,  and  was  allowed  counter- 
issues.  At  the  trial  the  pursuer  was  suc- 
cessful on  one  issue  and  lost  upon  the  other. 
Held  that  the  pursuer  was  entitled  to  his  full 
expenses.  Kessack  v.  Kessack,  18d9, 1  F.  398  ; 
36  S.  L.  R.  296  ;  6  S.  L.  T.  286. 

167.  Domicile— QuestioiiB  of— The  Court 
follows  the  ordinary  rules  as  to  awarding  ex- 
penses in  cases  of  domicile.  Brooks  v.  Brooke 
Its.,  1902,  4  F.  1014;  39  S.  L.  R.  816;  10 
a  L.  T.  217. 

168.  Dominus  litis — Cnrator  ad  litem — 
Trust— Payment  ont  of  Trust  Funds.- 
An  aunt  authorised  an  action  by  pupil  chil- 
dren against  their  father.  The  pleadings 
clearly  showed  her  connection  with  th^  case. 
A  curator  ad  litem  having  been  appointed  to 
the  children,  he  took  the  decision  of  the  Lord 
Ordinary  upon  the  merits  of  the  case.  The  de- 
fender was  assoilzied.  The  Court  ordained  the 
aunt  as  domina  litis  to  pay  the  expenses  of  the 
curator  ad  litem.  Walker  v.  Walker^  1903,  5  F. 
320 ;  40  S.  L.  R  271  ;  10  S.  L.  T.  551. 
Trustees  ordained  to  put  curaior  ad  litem  in 
funds  to  defend  action.  Smith  v.  Smithes 
Trustee,  1900  (O.  H.),  8  S.  L.  T.  226. 

169.  Dominus  litis— Expenses  not  Con- 
clnded  for— Person  not  called  in  Action.— 
The  Court  is  absolute  master  of  the  question 
of  expenses.  When  it  turns  out  that  the 
expense  of  litigation  has  been  caused  by  a 
party  before  the  Court — whether  he  is  named 
in  the  conclusions  of  the  summons  or  not — he 
may  be  found  liable  in  the  expenses  he  has 
caused.  MitcheU  v.  Baird,  1902,  4  F.  809; 
39  S.  L.  R.  681  ;  10  S.  L.  T.  119.  Cf.  Walker 
V.  Walker,  1903,  5  F.  320;  40  S.  L.  R.  271  ; 
10  S.  L.  T.  551. 

170.  Dominus  litis  — Insurer. —A  work- 
man sued  his  employers  for  damages  for 
personal  injury.  The  defence  was  conducted 
and  controlled  by  an  insurance  company  with 
which  the  employer  was  insured.  The  pursuer 
obtained  a  decree  for  damages  and  expenses. 
The  nominal  defenders,  the  employers,  being 
insolvent,  he  failed  to  recover  the  expenses. 
Held  that  he  was  entitled  to  raise,  and  get 
decree  in  an  action  against  the  insurance  com- 
pany as  dominus  litis  for  payment  of  the  ex- 


penses. AVrr  V.  Employer^  Liability  Assurance 
Coy.,  1899,  2  F.  17  ;  37  S.  L.  R.  21 ;  7  S.  L.  T. 
179. 

171.  Dominus  litis  —  Secretary  of  Com- 
pany acting  without  Authority  —  Dis- 
claimer.— The  secretary  of  a  company,  at  his 
own  hand,  instructed  defences  to  an  action 
against  the  company.  The  directors,  on  behalf 
of  the  company,  lodged  a  minute  of  disclaimer. 
The  Lord  Ordinary  found  the  secretary  liable 
to  the  company  in  the  expenses  of  the  minute. 
Edivgion  v.  Dumhar  Steam  Laundry  Coy.,  1903 
(O.  H.),  11  S.  L.  T.  117.  Camhuslang  Church 
Committee  v.  Bryce,  1897,  25  R.  322 ;  35  S.  L.  R. 
245. 

172.  Entail  Proceedings  —  Observations 

OJL—Pringle  v.  Pringle,  1892,  19  R.  926;  29 
S.  L.  R.  820. 

173.  Entail  —  Petition  to  Disentail  — 
Minor—Curator  ad  litem.— In  a  petition 
for  disentail,  held  (per  Ld.  Kinnear)  that  the 
petitioner  was  liable  for  the  expenses  of  a 
curator  ad  litem  appointed  to  a  minor  called  in 
the  petition.  Johnstone,  1884,  12  R.  468;  22 
S.  L.  R.  291.    [See  voce  Entail.] 

174.  Exchequer  Court  —  Appeal  from 
Justices — Expenses  against  Crown. — It  is 
competent  in  the  Exchequer  Court  to  award 
expenses  against  the  Crown.  Massie  v. 
Richardson,  1900  (O.  H.),  8  S.  L.  T.  238. 

175.  Executor— Personal  Liability— Un- 
reasonable Defence. — Where  an  executor 
stated  an  unreasonable  defence  he  was  held 
personally  liable  in  expenses,  with  reservation 
of  his  relief  against  the  estate,  if  any.  Law  v. 
Humphrey,  1876,  3  R.  1192. 

176.  Extracting  Decree.— A  party  to  an 
action  obtaining  decree  with  expenses  is 
entitled  to  the  cost  of  extracting  his  decree. 
P.  G.  of  Rutherglen  v.  P.  C.  of  Gknhucket,  1896 
(O.  H.),  33  S.  L.  R.  368  ;  3  S.  L.  T.  251. 

177.  Fees  to  Counsel  — Adjustment  of 
Record. — Instructing  senior  counsel  to  ad- 
just a  record  is  a  proper  charge  in  a  judicial 
account.  Arthur  v.  Lindsey,  1895,  22  R.  904 ; 
32  S.  L.  R.  680 ;  3  S.  L.  T.  83. 

178.  Fees  to  Counsel  —  **  Afterwards 
Sent." — Fees  to  counsel,  although  not  sent 
with  his  instructions,  form  a  proper  judicial 
charge  against  a  party  found  liable  in  ex- 
penses. Young  v.  Johnson  db  Wright,  1880, 
7R.  760;  17  S.  L,  R.  640. 
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179.  Fees  to  ComiBel  —  ''A^ent  and 
Client"  —  Election  Law—  Coimpt  and 
Ulesal  Practices  Prevention  Act,  1883» 
sec.  8  (17). — In  taxing  an  aocount  of  ex- 
penses ''as  between  agent  and  client,''  on  a 
remit  in  an  election  petition,  the  auditor 
does  right  in  refusing  to  allow  the  success- 
ful party  the  fees  of  a  third  counsel.  (IValker 
V.  Waterhw,  1869,  7  M.  751  followed.)  Hood 
V.  Gordon,  1896,  23  R.  675;  33  S.  L.  R.  491. 

180.  Fees  to  Counsel  —  Auditor's  Dis- 
cretion. —  The  Court,  following  Wilson  v, 
N.  B,  Rly,  Coy,,  1873,  1  R.  304  ;  11  S.  L.  R. 
155,  refused  to  interfere  with  the  auditor's 
discretion.  Tougk^s  Trs.  v.  Dumbarton  Water 
Commrs.,  1874,  1  R.  879;  11  S.  L.  R.  505. 

181.  Fees  of  Counsel  —  Consultation  — 
Jury  Trial  —  Postponement  of  Trial— 
Where  a  jury  trial  was  postponed  on  the 
pursuer's  motion,  the  auditor  disallowed  the 
fees  to  defender's  consel  and  agent,  for  a 
consultation  for  which  counsel  had  been 
instructed,  but  which  was  never  held,  owing 
to  the  postponement  of  the  trial.  Defender 
objected.  Objection  sustained,  following 
Whyte  V.  Grieve,  1867,  5  S.  L.  R.  77.  Living- 
stone V.  M'Gildowney,  1896  (O.  H.),  3  S.  L.  T. 
241. 

182.  Fees  to  Counsel  —  Consultation  — 
Tender.  —  The  defender  in  an  action  for 
damages  tendered  £100.  The  pursuer  re- 
fused the  tender,  recovered  £300,  and  was 
found  entitled  to  expenses.  Held  that  the 
pursuer  was  entitled  to  charge  against  the 
defender  three  guineas  and  two  guineas  for 
senior  and  junior  counsel  respectively,  as  fees 
for  a  consultation  at  which  they  had  con- 
sidered the  tender,  and  in  preparation  for 
which  they  had  read  the  precognitions  in 
the  cause.  Irvin  v.  Fairfield  Shipbuilding  Coy,, 
1899,  1  F.  595;  36  S.  L.  R  473  ;  6  S.  L.  T. 
342. 

183.  Fees  to  Counsel— Drawing  Defences 
—Adjustment  —  Proof.  —  (1)  Five  guineas 
allowed  a  junior  counsel  for  drawing  defences. 
Six  guineas  allowed  his  senior  for  a  con- 
sultation on  adjustments,  where  the  case  was 
complicated  and  difficult.  (2)  Where  the 
auditor  considered  that  the  aggregate  fees 
paid  in  course  of  a  proof  and  the  first  day's 
debate  in  the  Inner  House  a£forded  counsel 
remuneration  adequate  to  recompense  a  more 
protracted  effort,  and  accordingly  reduced 
the  fees  for  the  third  day*s  proof  to  six 
guineas  and  five  guineas,  and  struck  off  the 


fees  sent  for  the  second  day*s  debate,  allowing 
those  for  the  first  and  third  days.  The  Court 
repelled  an  objection  to  his  taxation.  Gunn 
V.  Muirhead,  1899,  2  F.  10;  37  S.  L.  R.  9;  7 
S.  L.  T.  162. 

184.  Fees  to  Counsel  — Discussion  upon 
fieclaiming  Note. — The  auditor  reduced  the 
fees  sent  to  senior  and  junior  counsel  for 
discussion  upon  a  reclaiming  note,  from 
eight  guineas  and  six  guineas  to  six  guineas 
and  four  guineas  respectively.  The  Court 
approved  of  the  auditor's  report.  Ovens  d: 
Sons  V.  B&nw  Coal  Gas-Light  Coy.,  1891,  28 
S.  L.  R.  255. 

185.  Fees  to  Counsel  —  Fees  sent  after 
Judgment. — Auditor's  report  allowing  reason- 
able fees  to  counsel,  althotigh  not  sent  till 
after  judgment  had  been  pronounced,  approved. 
BaXchelor  v.  PaUison,  db  Mackersy*s  Executory 
1876,  3  R.  1086  ;  13  S.  L.  R  664. 

186.  Fees  to  Counsel  —  Inner  House  — 
Interlocutory  Judgment  —  Auditor's  Dis- 
cretion.— (1)  The  rule  that,  where  a  final 
interlocutor  of  the  Inner  House  contains  no 
finding  of  expenses,  no  expenses  are  due,  does 
not  apply  to  interlocutory  judgments.  (2) 
It  is  a  question  of  the  auditor's  discretion 
whether  fees  to  counsel  for  preparation  for  a 
jury  trial,  sent  to  him  while  negotiations  for 
settlement  are  going  on,  should  be  allowed. 
(3)  The  auditor  may  allow  such  fees,  though 
not  actually  sent.  Crahhe  v.  Stuhbs  Ltd.,  1896 
(0.  H.),  3  S.  L.  T.  2.35. 

187.  Fees  to   Counsel  —  Jury   Trial- 

The  auditor,  in  taxing  the  pursuer's  account 
of  expenses,  reduced  the  fees  of  senior  and 
junior  counsel  for  a  consultation  previous  to 
the  trial  from  five  to  three  guineas  and  from 
three  to  two  guineas  respectively,  and  also 
reduced  their  fees  for  the  trial  from  fifteen 
to  twelve  guineas  and  from  twelve  to  eight 
guineas  respectively.  Pursuer  objected  and 
objection  s^istained.  Smith  v.  Glasgow  Tram- 
way  and  Omnibus  Coy.  Ltd.,  1893  (O.  H.),  1 
S.  L.  T.  14. 

188.  Fees  to  Counsel— Jury  Trial —Thir- 
teen guineas  and  eight  guineas  allowed  to 
senior  and  junior  counsel  as  fees  for  their  at- 
tendance at  a  jury  trial  which  occupied  a  part  of 
a  vacation  day.  Blair  v.  Caledonian  Rly.  Coy., 
1893,  21  R.  23 ;  31  S.  L.  R.  35 ;  1  S.  L.  T.  259. 

189.  Fees  to  Counsel— Jury  Trial- The 
Court  refused  to  allow  more  than  the  usual 
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fees  to  counsel  although  the  trial  lasted  from 
10  A.M.  to  6  P.M.  on  each  of  three  days. 
Black  V.  Masm,  1881,  8  R.  666;  18  S.  L.  R 
450. 

190.  Fees  to  GonnBel  —  Jury  Trial- 
Auditor's  Duty.  —  Twenty-five  and  fifteen 
guineas  respectively  to  senior  and  junior 
counsel  at  a  jury  trial  allowed.  It  is  not  the 
auditor's  duty  to  fix  counsel's  fees.  Rees  v. 
Henderson,  1902;  4  F.  813;  39  S.  L.  R.  640; 
10  S.  L.  T.  58. 

191.  Fees  to  Oonnsel— Jury  Trial— Case 
Settled. — An  action  of  damages  for  slander 
was  settled  on  the  day  of  trial.  A  term  of 
the  settlement  was  payment  of  the  pursuer's 
expenses  as  taxed.  The  issues  involved 
serious  charges ;  the  defender  had  pleaded 
Veritas.  Held  that  the  auditor  was  not  en- 
titled to  cut  down  counsel's  fees  for  the  trial 
from  twenty  to  fifteen  guineas  in  the  case 
of  senior,  and  from  fifteen  to  twelve  guineas 
in  the  case  of  junior.  Mackie  cC*  Coy.  v. 
Gihb,  1899,  2  F.  42 ;  37  S.  L.  R.  36.  Cf.  No. 
263. 

192.  Fees  to  Counsel  —  Jury  Trial  — 
Difficult  Point  of  Law  Involved.  —  In  an 
action  of  damages  in  respect  of  the  death  of 
a  child,  held  (following  Campbell  v.  Maddison, 
1873,  1  R.  149)  that  the  successful  pursuer 
was  entitled  to  charge  as  fees  for  the  trial 
£21  for  senior  and  £15, 15s.  for  junior  counsel 
for  the  first  day,  and  £15,  15s.  for  senior 
counsel  and  £10,  10s.  for  junior  counsel  for 
the  second  day,  on  the  ground  that  the  trial, 
besides  assessment  of  damages,  involved 
questions  of  contributory  negligence,  and 
points  of  law  as  to  the  liability  between  the 
defenders  and  certain  other  parties  in  a 
question  with  the  pursuer,  who  was  a  tenant 
of  these  parties.  Campbell  v.  County  Council 
of  Peeblesshire,  1893  (0.  H.),  30  S.  L.  R.  252. 

193.  Fees  to  Counsel— Jury  Trial— Pre- 
liminary Motion.— A  fee  of  one  guinea  to 
counsel  for  motion  to  fix  date  of  trial  dis- 
alhiced,  as  no  date  fixed.  Campbell  v.  Ord 
d'  Maddison,  1873,  1  R  149 ;  11  S.  L.  R.  105. 

191  Fees  to  Counsel— Jury  Trial— Points 
of  Law.  —  Twenty  guineas  for  senior,  and 
fifteen  for  junior  counsel  allowed,  between 
party  and  party,  to  successful  pursuer  in 
action  for  personal  injury,  as  points  of  law 
were  involved.  Campbell  v.  Ord  do  Maddison, 
1873,  1  R.  149,  11  S.  L.  R.  105. 


196.  Fees  to  Counsel— Proof— Jury 

— Smaller  fees  to  counsel  allowed  in  a  proof 
before  a  Lord  Ordinary  than  in  similar  trial 
before  a  jury.     Wilson  v.  N,  B.  lily.  Coy.,  1873, 

1  R.  304;  11  S.  L.  R.  155. 

196.  Pees  to  Counsel— Procedure  Boll- 
Continuation  Fees.— It  is  a  question  of 
circumstances  whether  continuation  fees  are 
allowed  in  discussions  in  the  procedure  roll. 
Lord  Advocate  v.  Dunlop's  Trs.,  1894  (O.  H.), 

2  S.  L.  T.  375. 

197.  Fees  to  Counsel— Beiireslier.— A  fair 
fee  for  a  case,  partially  heard  during  half-an- 
hour  in  the  afternoon,  and  heard  out  the 
next  morning,  covers  the  whole  hearing 
without  a  refresher.  Baird  db  Stevenson  v. 
MaUoch,  1892,  19  R.  1061 ;  29  S.  L.  R,  883. 

198.  Fees  to  Counsel— Refresher— Case 
continued  till  another  Day.— The  mere  fact 
that  a  case  has  extended  over  more  than  one 
day  is  no  reason  why  an  additional  fee  should 
be  sent  to  coimsel.  Brady  v.  JVatson,  1881, 
8R  694;  18  S.  L.  R  450. 

199.  Fees  to  Counsel— Sheriff  Court- 
Commission— A.  S.  4th  December  1878.— 
In  a  Sheriff  Court  action  which  was  subse- 
quently appealed  to  the  Court  of  Session,  a 
commission  vras  granted  by  the  Sheriff  to 
examine  witnesses  in  London.  The  pursuer 
was  represented  before  the  commission  by 
counsel  but  the  defender  was  represented 
only  by  his  agent.  No  application  was  made 
to  the  Sheriff  for  authority  to  employ  counsel, 
nor  was  his  sanction  subsequently  obtained 
to  their  employment.  The  pursuer  was 
successful  in  the  action.  Held  that  the  fees 
of  counsel  would  not  be  allowed  against  the 
defender.  M^Kerme  v.  Blakeney,  1879, 7  R.  51 ; 
17  S.  L.  R.  5. 

200.  Fees  to  Counsel— Sheriff  Court— 
A.  S.  14th  December  1878.— Fees  to  counsel 
in  the  Sheriff  Court  cannot  be  recovered  from 
the  other  side,  unless  his  employment  was 
expressly  authorised  or  sanctioned  by  the 
Sheriff.  Wood's  Trs.  v.  Wood,  1900,  2  F.  870  ; 
37S.  L.  R.  671;  8  S.  L.  T.  34. 

201.  Fees  to  Counsel— Sheriff  Court  Case 
—Certification  by  Sheriff.  —  Where  both 
parties  employed  counsel  in  the  Sheriff  Court, 
the  Court  allowed  the  successful  litigant  the 
fees  of  counsel,  although  the  Sheriff  did  not 
certify  that  counsel  were  employed  with  his 
approval    until   after  the   action   had   been 
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decided  in  the  Supreme  Court.    M^Kercker  v. 
M^Qxiarrie,  1887,  14  R.  1038. 

202.  Fees  to  Oonnsel— Snmmar  BolL— 
Fees  of  eight  and  four  guineas  to  senior  and 
^VQ  and  three  to  junior  counsel  for  attendance 
in  the  summar  roll  on  Saturday  morning,  and 
again  for  an  hour  on  Tuesday,  disallowed. 
Mackellar  v.  Mackellar,  1898,  26  R.  883 ;  36 
S.  L.  R.  696  ;  6  S.  L.  T.  18. 

203.  Fees  to  Counsel— Taxation.— The 
Court  refused  to  interfere  with  the  auditor's 
discretion  where,  in  a  case  of  great  complexity, 
in  which  counsel  had  been  engaged  on  full  time 
for  twelve  days,  he  reduced  fees  to  counsel 
from  thirty  guineas  and  twenty  guineas  to 
twenty  guineas  and  fifteen  guineas  per  day 
respectively  for  senior  and  junior.  Burrell  dc 
Son  V.  Russell  db  Coy.,  1900, 3  F.  12 ;  38  S.  L.  R. 
8  ;  8  S.  L.  T.  222. 

204.  Fees  to  Counsel— Tender— Precogni- 
tions.— Defenders  in  a  slander  action  which 
was  tried  by  jury  were  found  liable  in  ex- 
penses, up  to  the  date  of  a  tender  which  was 
made  within  a  week  of  the  adjustment  of 
issues.  The  Court  disallowed  from  the  pur- 
suer's account — (1)  a  fee  of  £26,  6s.  to  senior 
counsel ;  (2)  a  charge  for  drawing  the  pursuer's 
precognition;  (3)  charges  for  copies  of  the 
precognitions  of  the  pursuer's  witnesses, 
which  were  sent  to  counsel  immediately  after 
the  adjustment  of  the  issues,  on  the  ground 
that  the  trial  did  not  follow  the  adjustment 
for  three  months.  Greig  v.  BaJfour,  1898,  25 
R.  794 ;  36  S.  L.  R.  697 ;  5  S.  L.  T.  378. 

205.  Fees  to  Counsel— Third  Counsel.— 
In  an  exceptional  consistorial  cause  the  fees 
of  a  second  senior  counsel  in  the  Inner  House 
alUnoed  to  successful  pursuer,  and  the  fees 
paid  to  the  junior  and  third  counsel  in  the 
Inner  House  disallotced,  Symington  v.  Syming- 
ton, 1874,  1  R.  1006 ;  11  S.  L.  R  579. 

206.  Fees  to  Counsel— Third  Counsel- 
Technical  Case— Jury  Trial.— In  a  jury 
trial  requiring  technical  knowledge  to  decide 
large  pecuniary  interests,  the  Court,  on  con- 
sideration of  objections  to  the  auditor's  report, 
allowed  more  than  maximum  fees  to  three 
counsel.  Tannett,  Walker  d:  Coy,  v.  Hannay  d' 
Sons,  1874,  1  R.  440;  11  S.  L.  R.  286. 

207.  Fees  to  Counsel— Three  Counsel- 
Extra  Consultation. — In  a  case  of  great 
length  and  complexity  the  Lord  Ordinary 
found  the  successful  party  entitled  to  the 


fees  of  three  counsel  employed.  For  an 
extra  consultation  prior  to  a  debate  in  the 
Inner  House,  the  Lord  Ordinary  allowed  fees. 
Scale  of  fees :  16  gs.  and  12  gs.  for  consulta- 
tion^ and  26  gs.  and  20  gs.  for  first  day's 
proof;  and  20  gs.  and  16  gs.  for  subsequent 
day's  proof  allowed  to  two  seniors,  15  gs.  and 
10  gs.  to  junior.  Earl  of  Kintore  v.  Pirie, 
1903(0.  H.),  11  S.L.T.  216. 

208.  Fees  to  Counsel— Time  of  Sendinir- 

— Fees  to  counsel  may  be  sent  after  the  de- 
cision in  the  cause,  and  recovered  from  the 
losing  party.  Sim  v.  Scottish  National  Herit- 
able  PropeHy  Coy.,  1889,  16  R.  683  ;  26  S.  L.  R. 
446. 

209.  Fees  to  Englisli  Counsel— Witness. 
— Six  guineas  is  a  reasonable  fee  to  pay  to 
English  counsel  for  giving  evidence.  Girvan^ 
Roper  dc  Co,  v.  Monteith,  1896  (O.  H.),  3  S.  L.  T. 
192. 

210.  House  of  Lords— Petition  to  apply 
Judgment  of— Affirmation  of  Court.— Ex- 
penses of  a  petition  to  apply  an  affirming 
judgment  of  the  House  of  Lords  refused,  the 
petition  being  unnecessary.  Peters  v.  Greenock 
Magis.,  1893,  20  R.  924  ;  31  S.  L.  R.  10 ;  1 
S.  L.  T.  126. 

211.  House  of  Lords— Petition  to  apply 
Judgment  of. — ^Where  a  petition  to  apply 
the  judgment  of  the  House  of  Lords  was 
criticised,  although  not  opposed,  the  expenses 
of  the  petition  were  allowed  to  the  petitioner. 
Watt  V.  Ligertwood  and  Another,  1874,  1  R. 
1122;  lis.  L.  R.654. 

212.  House  of  Lords— Appeal  — Taxed 
Amount  decerned  for  in  Outer  House.— A 

petition  to  apply  the  judgment  of  the  House 
of  Lords  was  remitted  by  the  Second  Division 
to  the  Lord  Ordinary  **  to  proceed  therein  as 
shall  be  just  and  consistent  with  the  said 
judgment."  The  certified  costs  not  having 
been  paid  by  the  respondent,  the  Lord  Ordi- 
nary decerned  for  the  certified  amount  in 
terms  of  the  judgment  of  the  House  of  Lords. 
Menzies  v.  Menzies,  1893  (O.  H.),  1  S.  L.  T.  60. 

213.  Husband  and  Wife— Adherence  and 
Aliment — Abandonment.— In  an  action  for 
adherence  and  aliment,  a  minute  was  put  in 
for  the  pursuer  abandoning  the  action.  The 
minute  stated  that  as  the  defender  was  pay- 
ing to  the  pursuer  £l  a  week  as  aliment,  she 
abandoned  the  action  and  craved  expenses. 
The  defender  argued  that  as  he  paid  £l  a 
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week  for  the  aliment  of  his  wife  and  two 
children  since  he  had  lived  separately  from 
his  wife,  and  as  he  had  offered  on  record  158. 
weekly  for  the  support  of  his  wife  without 
the  children,  he  was  not  liable  in  expenses. 
Held  that  the  wife  was  entitled  to  expenses. 
Murray  v.  Murray,  1893  (O.  H.),  1  S.  L.  T.  260. 

214.  Hnsband  and  Wife— Adherence  and 
Aliment  —  Abandonment  —  Agent.  —  The 
pursuer  in  an  action  of  adherence  and  aliment 
wrote  to  her  husband  and  to  her  agent  abandon- 
ing the  action,  withdrawing  her  averments  and 
intimating  tliat  she  did  not  ask  for  expenses. 
Counsel,  however,  moved  for  expenses  on 
behalf  of  pursuer's  agent.  Held  that  defender 
was  entitled  to  absolvitor  de  piano  and  motion 
for  expenses  refused.  Elliot  v.  Elliot,  1893 
(O.  H.),  1  S.  L.  T.  261. 

215.  Hnsband  and  Wife— Adherence  and 
Aliment — Wife  XJnsnccessfol.— A  wife  living 
apart  from  her  husband  raised  an  action  of 
adherence  and  aliment.  Thereupon  the  hus- 
band raised  an  action  of  divorce  and  the 
action  of  adherence  was  sisted.  The  husband 
obtained  decree  in  the  action  of  divorce,  and 
the  sist  was  recalled  in  the  action  of  adherence 
and  decree  of  absolvitor  granted.  Held  that 
the  wife  was  entitled  to  the  expense  of  raising 
the  action  of  adherence.  Liddell  v.  Liddell, 
1903  (O.  H.),  11  S.  L.  T.  488. 

216.  HusbandandWife— Divorce— Adul- 
tery—Second  Action  raised  while  first  at 
Avizandnm— Payment  a  Condition  of  Pro- 
ceeding.— In  an  action  of  divorce  for  adultery, 
at  the  instance  of  a  husband,  the  pursuer 
failed  to  prove  the  acts  of  adultery  libelled, 
but  proved  incidentally  a  distinct  act  of 
adultery.  The  Lord  Ordinary  made  avizan- 
dum, during  which  the  pursuer  raised  a 
second  action  for  divorce,  founded  on  the  act 
of  adultery  which  he  had  proved  in  the  original 
action.  Held  that  it  was  nut  a  condition  of 
his  proceeding  with  the  second  action  that  he 
should  pay  the  expenses  of  the  first,  there 
being  here  a  new  and  independent  ground  of 
action.  Begbie  v.  Begbie,  1897  (O.  H),  6  S.  L.  T. 
82. 

217.  Husband  and  Wife— Divorce— Ap* 
peal  to  the  House  of  Lords  —  Probable 
Cause. — Where  a  wife  appealed  to  the  House 
of  Lords  a  decree  of  divorce  without  adequate 
grounds  to  justify  her  appeal,  the  House 
refused  her  expenses  against  her  husband. 
Begg  v.  Begg,  1890  (H.  L.),  17  R.  60;  27 
S.  L.  R.  1034. 


218.  Husband  and  Wife— Divorce— Con- 
clusions for  Pecuniary  Claims  in  Event  of 
Divorce.  —  Conclusions  for  jua  relictm,  <&c., 
annexed  to  a  summons  of  divorce  are  not  pro- 
perly consistorial.  So,  where  a  wife  had  used 
arrestments  on  the  dependence  of  a  summons 
containing  such  conclusions,  and  the  arrest- 
ments were  recalled  as  incompetent,  she  was 
found  liable  in  expenses.  Ellisojh  v.  Ellison, 
1901,  4  F.  257 ;  39  S.  L.  R.  168 ;  9  S.  L.  T.  282. 

219.  Husband  and  Wife— Divorce— Con- 
donation.— A  wife  in  defence  to  an  action  of 
divorce  on  the  ground  of  adultery  pleaded 
condonation.  The  Lord  Ordinary  granted 
decree  of  divorce,  but,  being  of  opinion  that 
the  plea  of  condonation  had  not  been  trivial, 
found  the  defender  entitled  to  expenses. 
Laing  v.  Laing,  1903  (O.  H.),  10  S.  L.  T.  337. 

220.  Husband  and  Wife— Divorce— Co- 
habitation after  Action  raised.  —  After 
action  for  divorce  had  been  brought  the 
parties  resumed  cohabitation.  The  Lord 
Ordinary  dismissed  the  action,  and  found  it 
unnecessary  to  make  any  finding  as  to  ex- 
penses.   Lmnsden  v.  Lwnuden,  1902  (O.  H.), 

10  S.  L.  T.  147. 

221.  Husband  and  Wife— Divorce— Ex- 
penses against  Co-Defenders.— Three  co- 
defenders,  who  had  lodged  defences  but  made 
no  further  appearance  in  an  action  of  divorce 
in  which  the  wife,  the  unsuccessful  defender^ 
reclaimed  without  success,  were  held  liable 
each  in  one-third  of  the  additional  expense 
caused  since  the  Lord  Ordinary's  interlocutor. 
Kirk  V.  Kirk,  1875,  3  R.  128  ;  13  S.  L.  R.  65. 

222.  Divorce— Co-Defender— Wife  having 
Separate  Estate. — In  an  action  of  divorce  for 
adultery  by  a  husband  against  his  wife  and  a 
co-defender,  neither  of  whom  appeared,  the 
Lord  Ordinary  found  both  the  defenders  liable 
conjunctly  and  severally  in  expenses,  the  wife 
having  separate  estate.  Frcsbel  v.  Froebel,. 
1884  (O.  H.),  22  S.  L.  R.  22. 

223.  Husband  and  Wife  —  Divorce  — 
Frivolous  Defence.  —  Motion  by  wife  for 
expenses  of  defending  action  of  divorce  for 
adultery  refund  where  the  defence  stated  was 
frivolous  and  no  evidence  had  been  led  in  its 
support.     Conacher  v.  Conacher,  1903  (O.  H.),. 

11  S.  L.  T.  182. 

224.  Husband  and  Wife— Divorce— In- 
terim Award— Custody  of  Children.— In  an 
action  of  divorce  by  a  husband  on  the  ground 
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of  adultery,  which  his  wife  admitted,  the  wife 
lodged  defences  to  the  effect  that  her  hus- 
band was  not  a  fit  person  to  have  the  custody 
of  the  children.  The  Lord  Ordinary  made 
an  interim  award  of  expenses  to  the  wife  to 
enable  her  to  maintain  this  position.  Bwni^U 
V.  Burnett,  1896  (O.  H.),  4  S.  L.  T.  120. 

225.  Husband  and  Wife^-Divorce— In- 
terim Award — Desertion. — In  an  action  by 
a  husband  for  divorce,  on  the  ground  of  deser- 
tion, the  wife  did  not  put  in  defences,  but 
appeared  by  counsel  and  asked  for  an  award 
of  irderim  aliment  and  for  expenses.  Motion 
refused,  M'Phedron  v.  M'Phedron,  1898  (O.  H.), 
6  S.  Li.  T.  36. 

226.  Husband  and  Wife^-Divorce— In- 
terim Award— Increase— Beclaiming  Note. 
— In  an  action  of  divorce  by  a  husband  against 
his  wife  the  Lord  Ordinary,  in  consequence 
of  the  defender's  confinement,  increased  an 
interim  award  of  aliment  and  expenses  pre- 
viously given.  Thereafter  decree  of  divorce 
was  pronounced  and  the  pursuer  was  found 
liable  in  expenses.  The  defender  having  re- 
claimed, the  Court  continued  the  order  for 
aliment  and  granted  decree  for  the  Outer 
House  expenses  so  far  as  unpaid.  Hoey  v. 
Hoey,  1883,  11  R.  25 ;  21  S.  L.  R.  23. 

227.  Husband  and  Wife— Divorce— In- 
terim Award. — Observed  that  an  interim 
award  of  expenses  is  not  meant  to  meet  the 
agent's  business  account  but  to  enable  him  to 
make  the  necessary  outlays  to  bring  forward 
witnesses.  Mitchell  v.  Miicliell^  1893  (O.  H.), 
1  S.  L.  T.  141. 

228.  Husband  and  Wife  —  Divorce  —  In- 
terim Award— Separate  Estate  of  Wife.— 
A  married  woman  who  has  no  separate  estate 
is  entitled  to  an  interim  award  of  expenses,  to 
enable  her  to  defend  an  action  of  divorce  raised 
by  her  husband  against  her.  Held  that  the 
daily  wages  earned  by  a  married  woman  during 
A  portion  of  the  year  did  not  constitute  a 
*^  separate  estate."  Milne  v.  Milne,  1885,  13 
11.  304  ;  23  S.  L.  R.  205. 

229.  Husband  and  Wife— Divorce— In- 
terim Award  in  Outer  House— Reclaiming 
Note— Payment  Condition  of  Proceedinir* 

— On  a  reclaiming  note  in  an  action  for 
divorce  the  Court  made  an  interim  award  of 
expenses  in  favour  of  the  respondent  (the 
wife)  to  cover  the  expense  of  her  presenting 
her  case ;  but  refused  to  increase  this  award 
so  as  to  cover  expenses  incurred  by  her  in  the 


Outer  House,  or  to  make  payment  of  expenses 
a  condition  of  proceeding  with  the  note. 
Johnston  v.  Johnston,  1903,  5  F.  659;  40 
S.  L.  R.  302  ;  10  S.  L.  T.  740. 

230.  Husband  and  Wife— Divorce— In- 
terim Award— Juri8diction.—In  an  action 
of  divorce  at  the  wife's  instance,  where  a  proof 
had  been  allowed  in  support  of  a  plea  of 
"no  jurisdiction,*'  the  Lord  Ordinary  (on  the 
authority  of  Stavert,  1882,  9  R.  519)  made  an 
interim  award  of  expenses.  Pike  v.  P^, 
1899  (O.  H.),  6  S.  L.  T.  331.  Linder  v.  Under, 
1902,  4  F.  465 ;  39  S.  L.  R.  335  ;  9  S.  L.  T.  387. 

231.  Husband  and  Wife— Divorce— ''No 
Jurisdiction." — Held  that  the  Court  had 
power  to  award  expenses  against  a  husband  in 
an  action  of  divorce,  although  the  plea  of  "  no 
jurisdiction  "  was  sustained.  Starert  v.  Stavert, 
1882,  9  R.  519;  19  S.  L.  R  381. 

232.  Husband  and  Wife  —  Divorce  —  Ko 
Probable  Defence  -  Reclaiming  Note.  — 
Where  a  wife,  the  unsuccessful  defender  in  an 
action  of  divorce,  reclaimed  without  any  prob- 
able ground  of  defence,  the  Court  refused  to 
allow  her  expenses  in  the  Inner  House.  Kirk 
v.  Kirk,  1875,  3  R.  128 ;  13  S.  L.  R.  65. 

233.  Husband  and  Wife— Divorce— Re- 
claiming Note. — A  wife  having  reclaimed 
against  a  decree  under  which  her  husband 
obtained  divorce^  the  Court  awarded  her  ali- 
ment until  final  judgment  on  the  reclaiming 
note,  and  gave  decree  for  a  sum  to  account  of 
her  expenses  in  the  Outer  House.  Mont- 
gomery  v.  Montgomery,  1880,  8  R.  26 ;  18 
S.  L.  R.  6. 

234.  Husband  and  Wife— Divorce— Re- 
claiming Note. — Circumstances  in  which  held 
(follovnng  Kirk  v.  Kirk,  3  R.  128)  that  a  wife 
against  whom  decree  of  divorce  had  been  pro- 
nounced in  the  Outer  House  was  not  entitled 
to  the  expenses  of  her  reclaiming  note — she 
admitted  the  adultery,  but  pleaded  condona- 
tion. DcUgleish  v.  Dalgleish,  1878,  5  R  679  ; 
15  S.  L,  R.  383. 

235.  Husband  and  Wife— Divorce— Re- 
claiming Note. — Circumstances  in  which  a 
wife  reclaiming  against  a  decree  of  divorce 
was  refused  the  expenses  of  the  reclaiming 
note.  Montgomery  v.  Montgomery,  1881,  8  R. 
403  ;  18  S.  L.  R.  253. 

236.  Husband  and  Wife— Divorce— Re- 
claiming Note. — In  an  action  of  divorce  by  a 
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husband  against  his  wife,  the  Lord  Ordinary 
granted  decree,  and  the  wife  reclaimed.  The 
Court  adheredy  but  allowed  the  wife  the  ex- 
penses of  the  reclaiming  note.  Hoey  v.  Hoey^ 
<t;c.y  1884,  11  R  905  ;  21  S.  L.  R.  620. 

237.  Husband  and  Wife— Divorce— Re- 
daction of  Decree— Interim  Award — Be- 
IMiyment. — In  an  action  by  a  woman  for  the 
reduction  of  a  decree  of  divorce,  the  Lord 
Ordinary  made  an  interim  award  of  expenses 
to  the  pursuer,  "reserving,  however,  any 
claim  the  defender  may  hereafter  be  able  to 
instruct  for  repetition  of  said  sum."  The 
defender  having  been  successful,  the  pursuer 
was  found  liable  for  the  whole  expenses,  in- 
cluding the  interim  award  made  by  the  de- 
fender. Bowman  v.  Graham^  1884,  11  R.  474  ; 
21  S.  L.  R  325. 

238.  Husband  and  Wife— Divorce— Wife 
xinsuccessftQ  in  Outer  House— Reclaiming 
Note. — In  an  action  of  divorce  by  a  husband 
against  a  wife,  where  the  wife  reclaimed 
against  decree  of  divorce  pronounced  by  the 
Lord  Ordinary,  and  the  Court  adhered  to  the 
interlocutor  without  calling  upon  pursuer's 
counsel  for  a  reply,  held  that  the  wife  was  not 
entitled  to  the  expenses  of  the  reclaiming 
note.    Hunt  v.  HunJty  1893,  31  S.  L.  R.  244. 

239.  Husband  and  Wife— Divorce— Wife 
with  Separate  Estate. — ^Where  divorce^  for 
adultery  was  pronounced  against  a  wife  having 
separate  estate,  she  was  found  liable,  con- 
jointly and  severally  with  the  co-defender,  in 
the  expenses  of  the  action.  Froebel  v.  Froehel, 
1884  (O.  H.),  22  S.  L.  R.  22. 

240.  Husband  and  Wife— Divorce— Wife 
with  Separate  Estate.— A  wife  with  sepa- 
rate estate  is  not  entitled  to  her  expenses  as 
against  her  husband  where  she  has  unsuccess- 
fully defended  an  action  for  divorce.  Hender- 
son V.  Henderson,  1888, 16  R.  84 ;  26  S.  L.  R  46. 

241.  Husband  and  Wife— Donation  be- 
tween Spouses. — No  expenses  found  due  to 
or  by  parties  to  a  dispute  between  a  husband 
and  wife  as  to  a  donation  by  him  to  her. 
Anderson  v.  Anderson,  1902  (O.  H.),  10  S.  L.  T. 
239. 

242.  Husband  and  Wife— Petition  for 
Custody  of  Children. — ^Where  the  Court  was 
of  opinion  that  the  result  of  a  petition  by  a 
wife  for  the  custody  of  the  children  was  an 
arrangement  by  which  the  matter  of  access 
was  adjusted,  they  allowed  the  wife,  although 


unsuccessful,  partial  expenses.  Boyd  v.  Boyd, 
1902,  4  F.  506  ;  39  S.  L.  R.  348  ;  9  S.  L.  T.  402. 

243.  Husband  and  Wife  —  Petition  for 
Custody  of  Child  — Motion  for  Sist.— A 
petition  for  the  custody  of  a  child  having 
been  presented  by  a  husband,  his  wife  lodged 
answers  and  moved  for  a  sist  pending  the  de- 
cision in  an  action  of  separation  and  aliment 
raised  at  her  instance  against  him.  The  Court, 
in  refusing  the  motion,  refused  expenses  to  the 
wife.  BeaUie  v.  Beattie,  1883,  11  R.  85  ;  21 
S.  L.  R.  80. 

244.  Husband  and  Wife  —  Petition  for 
Custody  of  Children— Taxation.— A  wife 
living  apart  from  her  husband  without 
judicial  warrant,  presented  a  petition  for 
custody  of  the  children,  and  was  unsuccess- 
ful. She  obtained  a  partial  award  of  expenses. 
She  was  possessed  of  private  means.  Held 
that  her  account  must  be  taxed  as  between 
party  and  party.  Mackellar  v.  Mackellar,  1898, 
25  R  883 ;  1898,  35  S.  L.  R  483  ;  6  S.  L.  T.  18. 

245.  Husband  and  Wife— Separation  and 
Aliment.  —  Circumstances  in  which  a  wife 
who  had  unsuccessfully  pursued  an  action  for 
separation,  on  the  ground  of  cruelty,  found 
not  entitled  to  her  expenses.  Kirkhope  v. 
Kirkhope,  1896  (O.  H.),  4  S.  L.  T.  182. 

246.  Husband  and  Wife— Separation  and 
Aliment— Arrestment  on  Dependence.— A 

wife  obtained  decree  of  separation  and  aliment 
against  her  husband,  who  pending  the  action 
had  threatened  to  remove  his  presence  and 
property  from  the  country.  Held  that  the 
expenses  of  executing  arrestments  on  the 
dependence  must  be  disalUnced  as  not  part  of 
the  expenses  of  process.  Symington  v.  Syming- 
ton,  1874,  1  R.  1006  ;  11  S.  L.  R.  579. 

247.  Husband  and  Wife— Separation  and 
Aliment— Arrestment  on  Decree — ^Wife's 
Opposition  to  Recall.- Wife  held  entitled  to 
her  expenses  (between  party  and  party)  of 
unsuccessfully  opposing  husband's  petition  for 
recall  of  arrestments  used  by  the  wife  in 
execution  of  a  decree  of  separation  and  ali- 
ment. Sfimington  v.  Symington,  1875,  3  R 
205  ;  13  S.  L.  R  124. 

248.  Husband  and  Wife— Separation  and 
Aliment— Decree  as  to  Custody  of  Chil- 
dren—Expenses Incurred  by  Wife  in  En- 
forcing.— A  wife,  who  has  obtained  decree  of 
separation  and  aliment  against  her  husband, 
held    entitled    to    all    reasonable    expenses 
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incurred  by  her  in  securing  that  the  orders  of 
the  Oourt  as  to  the  custody  of  the  children  of 
the  marriage  were  carried  out.  Symington  v. 
Symington,  1877,  4  R.  993  ;  14  S.  L.  R.  610. 

249.  Hnsband  and  Wife— Separation  and 
Aliment — Interim  Award.— Motion  by  the 
pursuer  (the  wife)  of  an  action  of  separation 
and  aliment  founded  on  cruelty  of  the  defender 
(which  was  denied)  for  an  interim  award  of 
expenses,  refused.  Gunn  v.  Gunn,  1897  (O.  H.), 
5  S.  L.  T.  56. 

250.  Husband  and  Wife  —  Separation 
and  Aliment — Appeal  to  Honse  of  Lords 
— Interim  Award. — £100  towards  her  ex- 
penses allowed  to  the  wife,  where  her  husband 
had  appealed  to  the  House  of  Lords  against  a 
decree  of  separation  and  aliment  obtained  by 
her  against  him.  Symington  v.  Symington, 
1874,  1  R.  1006  ;  11  S.  L.  R.  579. 

251.  Husband  and  Wife— Separation  and 
Aliment — Interim  Award — Plea  of  "no 
jnrisdiction." — The  Court  has  jurisdiction  to 
make  an  award  of  expenses  against  a  husband 
who,  in  a  consistorial  action  raised  by  his  wife, 
pleads  "no  jurisdiction.'*  Linder  v.  Linder, 
1902,  4  F.  465  ;  39  S.  L.  R.  335 ;  9  S.  L.  T. 
387.     And  c/.  Nos.  230,  231. 

252.  Husband  and  Wife— Separation  and 
Aliment  —  Interim  Award  —  Separate 
Estate  of  Wife. — In  an  action  of  separation 
and  aliment  at  the  instance  of  a  wife,  the  Lord 
Ordinary  made  an  interim  award  of  £50  of  ex- 
penses. The  wife  was  in  right  of  £40  a  year 
paid  her  by  trustees.  M'Etoan  v.  M^Ewan, 
1903  (O.  H.),  11  S.  L.  T.  169. 

253.  Husband  and  Wife— Separation  and 
Aliment — Reconcilement  and  Settlement 
of  Action— Action  by  Law- Agent  for  Ex- 
penses incurred  on  behalf  of  Wife— Com- 
petency.— A  wife  raised  an  action  of  separa- 
tion and  aliment  against  her  husband,  but 
before  inquiry  the  parties  were  reconciled,  the 
defender  assoilzied,  and  the  wife's  agent's 
motion  for  his  expenses  refused.  The  wife's 
law-agent  then  raised  a  separate  action  against 
the  husband  for  the  expenses  incurred  by  him 
on  the  wife's  behalf.  Action  hM  competent. 
Observations  on  Smith  v.  Smith,  1871,  9  Macph. 
538.  Clark  v.  Henderson,  1875,  2  R.  428  ;  12 
S.  L.  R.  306. 

254.  Inhibition — BecalL — When  inhibition 
was  not  warranted  the  inhibiting  creditor 
found  liable  in  the  expenses  of  a  petition  for 


recall  of  inhibition.  Jack  v.  M^Caig,  1880,  7 
R.  465;  17S.  L.  R.351. 

255.  Interest — Interim  Decree — Extract. 

— Held  (foU.  Dalmahoy  d:  Cowan  v.  Magistrates 
of  Brechin,  21  D.  210)  that  interest  runs  on  an 
interim  decree  for  expenses  when  extracted 
and  charged  upon.  Wallace  v.  Henderson^ 
1876,  4  R.  264  ;  14  S.  L.  R.  181. 

256.  Joint  and  Several  Liability— Assig- 
nation of  Decree — Belief.— Defenders  were 
found  liable  in  expenses  jointly  and  severally. 
One  of  them  offered  to  pay  in  full^  on  obtain- 
ing from  the  pursuer  an  assignation  of  the 
decree  to  enable  him  to  work  out  his  relief. 
Held  that  the  defender  was  entitled  to  an 
assignation.  Mackay  v.  Mackay,  1896  (O.  H.)^ 
4  S.  L.  T.  200. 

257.  Joint  Defence—Jury  Trial— Fees  to 
Jmy. — Four  pursuers  raised  separate  actions 
against  the  same  four  defenders,  who  con- 
curred in  stating  a  joint  defence  to  each 
action.  Issues  were  adjusted  and  all  the 
cases  went  to  trial  together.  Two  of  the 
defenders  obtained  absolvitor  with  expenses^ 
the  other  two  were  found  liable  in  the  con- 
clusions of  the  action  and  expenses.  Held 
(1)  that  the  two  successful  defenders  were 
entitled  as  against  the  pursuers  to  one-half 
of  the  expense  of  the  joint  defence,  but  ex- 
clusive of  the  fees  paid  to  the  jury  (this  being 
a  charge  which  fell  on  the  unsuccessful  de- 
fenders) ;  (2)  that  all  the  pursuers  were 
entitled  to  their  expenses  down  to  the  date 
of  trial.  Karrma7i  v.  Croshie,  1898,  25  R.  931  ; 
35  S.  L.  R.  725 ;  6  S.  L.  T.  45. 

258.  Judicial  Factor— Personal  Liabilitsr 
of — Interlocutor. — ^An  interlocutor  finding  & 
judicial  factor  who  has  defended  an  action 
liable  ''as  judicial  factor"  does  not  warrant 
personal  diligence  against  him  as  an  in- 
dividual. Craig  v.  Hogg,  1896,  24  R.  6;  34 
S.  L.  R.  22  ;  4  S.  L.  T.  94.  Cf .  GiUhrie  v.  Po^er- 
son's  Trs.,  1897,  24  R.  499;  34  S.  L.  R.  376;  4 
S.  L.  T.  314. 

259.  Judicial  Factor— Petition  for  ap- 
pointment of— Presumption  of  Life  Limita- 
tion (Scotland)  Act,  1881,  sec.  1.— In  a 
petition,  under  sec.  1  of  the  Presumption  of 
Life  Limitation  (Scotland)  Act,  1881,  for 
sequestration  of  the  estate  of  an  absentee,, 
and  appointment  of  a  judicial  factor  thereon, 
the  expenses  of  the  application  cannot  com- 
petently be  allowed  out  of  the  capital  of  the* 
estate.  Dougalls,  Petitioners,  1882,  20  S.  L.  R.. 
164. 
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260.  Judicial  Factor— Unsuccessfal  Ac- 
tion —  Liability  —  Belief  from  Factory 
Estate. — A  judicial  factor  who  has  been 
found  liable  in  the  expenses  of  an  unsuccess- 
ful litigation,  properly  conducted,  has  a  claim 
preferable  to  that  of  creditors  for  relief  from 
the  factory  estate.  Drummond  v.  Gars^s  Exrs., 
1881,  8  R.  449  ;  18  S.  L,  R,  272. 

261.  Jury  Trial  —  Oounter  Actions  — 
Nominal  Damages— Slander  and  Assault— 
Court  of  Session  Act,  1868,  sec.  40.— An 
action  for  slander  and  a  counter-action  for 
assault  were  tried  before  the  same  jury,  who 
awarded  the  pursuer  of  the  former  one 
shilling,  and  of  the  latter  £5.  The  judge 
declined  to  certify  the  former  as  suitable  for 
jury  trial.  Held  that  the  pursuer  of  the  latter 
was  entitled  to  expenses,  he  having  been 
brought  into  the  Court  of  Session  by  the 
other  action.     Pirie  v.  MeikU,  1874,  2  R.  40. 

262.  Jury  Trial  —  Employers'  Liability 
Act,  1880,  sec.  6— Sheriff  Courts  Act,  1877, 
sec.  9. — In  an  action  of  damages  for  personal 
injury  which  was  appealed  from  the  Sheriff 
Court,  the  judge  directed  the  jury  that  there 
was  no  case  at  common  law,  and  the  jury 
awarded  the  pursuer  £150  under  the  Em- 
ployers' Liability  Act.  The  Court  refused  to 
restrict  the  expenses.  Murray  y.  Steel  d:  Sons, 
1885,  12  R  945  ;  22  S.  L.  R.  630. 

263.  Jury  Trial— Medical  Witness— Fees 
to  Counsel  — Considering  Tenders  — Copy 
Precognitions— A.  S.  lOth  July  1844.— The 
pursuer  of  an  action  of  damages  for  personal 
injuries,  who  had  accepted  a  second  tender, 
held  entitled  to  (1)  fifteen  guineas  for  surgical 
examination  before  action  raised,  and  (2) 
separate  fees  to  counsel  of  one  guinea  each 
for  consultation  as  to  the  two  tenders ;  and 
not  entitled  to  expenses  of  supplying  counsel 
with  a  second  copy  of  precognitions  after 
acceptance  of  the  tender.  M'Dougall  y.  Cale- 
donian Bly.  Coy.,  1878,  5  R.  1011 ;  16  S.  L.  R. 
663. 

264.  Jury  Trial— New  Trial.— A  new  trial 
of  a  cause  was  ordered  by  the  House  of  Lords, 
because  an  essential  fact  had  not  been  raised 
by  the  issue  adjusted  by  the  parties.  The 
party  by  whose  fault  the  issue  was  defective 
found  liable  in  the  expenses  of  the  first  trial. 
Steel  d:  Craig  v.  Sta^  Line  S.S,  Coy.,  1878,  5  R. 
622  ;  15  S.  L.  R.  341. 

266.  Jury  Trial— New  Trial— Bill  of  Ex- 
ceptions—Expenses of  First  Trial  and  Bill 


of  Exceptions. — ^When  a  new  trial  is  granted 
on  a  bill  of  exceptions,  expenses  of  the  first 
trial  and  of  the  bill  of  exceptions  will  be 
reserved,  Macdonald  v.  WyUie  d:  Son,  1898,  1 
F.  339 ;  36  S.  L.  R.  262 ;  6  S.  L.  T.  258. 

266.  Jury  Trial— New  Trial— Expenses 
of  First  TriaL — ^Where  a  new  trial  is  granted 
the  rule  is  to  reserve  the  question  of  the  ex- 
penses of  the  first  trial  until  the  verdict  in 
the  second  trial  has  been  obtained.  Frasers 
V.  Edinburgh  Street  Tramways  Coy,,  1882,  10  R. 
264 ;  20  S.  L.  R.  192. 

267.  Jury  Trial  — New  Trial  — Non- 
suit.— ^The  judge  presiding  at  a  trial  with- 
drew the  case  from  the  jury  after  hearing  the 
pursuer's  evidence.  On  a  bill  of  exceptions, 
the  Court  allowed  a  new  trial  and  found  the 
pursuer  entitled  to  the  expenses  of  the  first 
trial  and  of  the  bill  of  exceptions.  Gibson  v. 
Nimm^  cfc  Coy.,  1895,  22  R.  491 ;  32  S.  L.  R. 
411 ;  2  S.  L.  T.  563. 

268.  Jury  Trial— New  Trial— Third  Trial 
reftised. — A  jury  having  found  for  the  pursuer, 
and  the  Court  having  allowed  a  new  trial,  the 
jury  again  found  for  the  pursuer.  Some  ad- 
ditional evidence  was  led  at  the  second  trial, 
and  a  third  trial  was  refused.  The  Court 
awarded  the  pursuer  the  expenses  of  the 
second  trial,  and  found  neither  party  entitled 
to  the  expenses  of  the  first  trial  and  the  cost 
of  obtaining  the  rule.  Grant  v.  Baird  db  Coy. 
Ltd,,  1903,  5  F.  459 ;  40  S.  L.  R.  366 ;  10  S.  L.  T. 
723. 

269.  Jury  Trial— New  Trial— Third  Trial 
reftised. — ^A  pursuer  obtained  a  verdict  from 
two  juries  in  succession,  and  a  third  trial  was 
refused.  Held  that  she  was  entitled  to  the 
expenses  of  both  trials.  M^Quilkin  v.  Glasgow 
District  Subway  Coy,,  1902, 4  F.  462 ;  39  S.  L.  R. 
328 ;  9  S.  L.  T.  406. 

270.  Jury  Trial— Slander— Award  under 
£5— Certificate— Vindication  of  Character 
—Court  of  Session  Act,  1868,  sec.  40.— 
When  a  pursuer  obtains  trial  by  jury  and 
recovers  less  than  £5,  he  is  not  entitled  to 
his  expenses  as  against  the  defender,  unless 
the  presiding  judge  certify  in  terms  of  sec.  40 
of  the  Court  of  Session  Act,  1868.  Opinion  (1) 
that  motion  for  certification  should  be  made 
in  presence  of  the  defender ;  (2)  that,  not- 
withstanding the  certificate,  [the  award  of 
expenses  was  within  the  discretion  of  the 
Court.  Winn  v.  Qu,iUan,  1899,  2  F.  322 ;  37 
S.  L.  R.  234. 

25 
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271.  Jary  Trial—- Slander—Award  under 
£5— Vindication  of  Character-— Gertiflcate 
by  Jndire  — Oonrt  of  Session  Act,  1868, 
sec.  40. — ^A  certificate  by  the  judge,  presiding 
at  the  trial  of  a  slander  action,  that  the  action 
was  brought  for  the  vindication  of  character, 
and  that  the  case  was  fit  to  be  tried  in  the 
Court  of  Session,  entitles  the  pursuer  to  ex- 
penses.   Macmillan  v.  WUtons,  1887, 15  R.  6. 

272.  Jnry  Trial  —  Slander  —  Nominal 
Damages — Vindication  of  Character.— A 

pursuer  in  an  action  of  damages  for  slander 
obtained  one  farthing  of  damages.  Held  that 
he  was  entitled  to  his  expenses.  Bonnar  v. 
Rodm,  1887,  14  R.  761 ;  24  S.  L.  R.  539. 

273.  Jnry  Trial  —  Slander  —  Nominal 
Damages— Certificate  by  Judge— Conrt  of 
Session  Act,  1868,  sec.  40— Modification.— 
A  pursuer  having  got  a  verdict  for  one  farthing 
dmnages  on  two  issues  of  slander,  and  the 
judge  having  granted  a  certificate  in  terms  of 
sec.  40,  held  that  he  was  entitled  to  one-half 
his  taxed  expenses.  Graham  v.  Napier,  1874, 
1  R.  391. 

274.  Jnry  Trial— Small  Award— Modi- 
fication.— When  the  pursuer  of  an  action  of 
damages  appeals  under  the  Judicature  Act 
for  jury  trial  and  recovers  a  small  sum — say 
£25  —  the  Court  will  sometimes  award  him 
full  expenses,  and  sometimes  modify  them. 
Which  of  the  two  depends  on  a  number  of 
conditions.  Fraser  v.  Caledmiian  Rly,  Coy., 
1903,  5  F.  476  ;  40  S.  L.  R.  373 ;  10  S.  L.  T. 
625.  Brennan  v.  Dundee  and  Arbroath  My, 
Coy,,  1903,  5  F.  811 ;  40  S.  L.  R.  383,  622 ;  10 
S.  L.  T.  627  ;  11  S.  L.  T.  50.  LaffeHy  v.  fVat- 
son,  Gow  db  Coy,,  1903,  5  F.  885 ;  40  S.  L.  R. 
622;  11S.L.T.81. 

275.  Jnry  Trial— Small  Award— Modi- 
fication.— Motion  to  modify  expenses  refused, 
where  a  jury  awarded  £25  to  the  pursuer  of 
an  action  for  damages  for  personal  injury. 
Wait  V.  Alva  Magistrates,  1903  (O.  H.),  11 
S.  L.  T.  118. 

276.  Jnry  Trial— Small  Award— Modi- 
fication.—A  Sheriflf-Court  petition  for  £100 
was  appealed  to  the  Court  of  Session  for  jury 
trial,  and  £25  was  awarded.  Pursuer  all(ywed 
Court  of  Session  expenses.  Casey  v.  Govan 
Magistrates,  1902,  4  F.  811  ;  39  S.  L.  R.  635  ; 
10  S.  L.  T.  96. 

277.  Jnry  Trial— Snm  Awarded  much 
Less  than  that  Claimed. — In  an  action  for 


damages  for  personal  injury,  the  damages 
were  laid  at  £5400.  No  tender  was  made  by 
the  defenders,  who  admitted  liability,  but 
maintained  that  the  sum  sued  for  was  exces- 
sive. The  jury  awarded  to  the  pursuer  £800 
as  damages.  On  a  motion  by  the  pursuer  to 
apply  the  verdict  and  find  him  entitled  to 
expenses,  the  defenders  maintained  that  the 
expenses  should  be  modified  in  respect  the 
pursuer  had  obtained  so  small  a  sum  in  pro- 
portion to  that  sued  for.  The  Lord  Ordinary, 
on  the  ground  that  the  jury  had  given  a  sub- 
stantial sum  to  the  pursuer ,/oun(2  him  entitled 
to  full  expenses.  Marx  v.  N,  B,  Rly.  Cay,, 
1884  (O.  H.),  21  S.  L.  R.  407. 

278.  Jnry  Trial— Two  Issues— Reparation 
to  Husband  and  Wife— Nominal  Damages 
to  Husband— Court  of  Session  (Scotland) 
Act,  1868,  sec.  40. — In  an  action  of  damages 
by  a  husband  and  wife  for  injuries  in  a  coach 
accident  an  issue  was  allowed  to  each,  and  the 
jury  awarded  £25  to  the  wife  and  one  farthing 
to  the  husband.  Held  that  the  husband  was 
not  in  the  position  of  a  pursuer  who  had  re- 
covered less  than  £5 ;  and  full  expenses  allowed, 
Adlington  v.  Inveraray  Coach  Coy.,  1874,  1  R. 
911;  11  S.  L.  R.  523. 

279.  Mandatory  —  Jury  Trial  —  With- 
drawal of  Biandate  before  Jury  Empan- 
nelled— A.  S.  16th  February  1841,  sec.  46. 
— The  mandatory  of  the  pursuer  in  a  jury 
trial,  on  the  day  of  trial  and  before  the  jury 
were  empannelled,  lodged  a  minute  of  with- 
drawal. The  defender  having  taken  a  verdict 
on  the  non-appearance  of  the  pursuer,  held  that 
the  mandatory  was  liable  in  the  expenses  of  the 
trial,  including  payment  to  the  jury.  Chap- 
man V.  Balfour,  1875,  2  R.  291 ;  12  S.  L.  R. 
195. 

280.  Minute  Ordered  by  Lord  Ordinary— 
A.  S.  19th  December  1835.— A  Lord  Ordinary 
ordered  a  minute  to  be  lodged,  and  based  his 
judgment  on  it.  The  Court  adhered  on  a 
different  ground.  Held  that  the  auditor  was 
wrong  in  disallowing  to  the  successful  minuter 
the  expenses  of  the  minute.  Smith,  Laing  d: 
Coy.  V.  Maitland,  <tc.,  1876,  3  R.  281 ;  13 
S.  L.  R.  290. 

281.  Modification — Court  of  Session  or 
Debts  Recovery  Court. — Where  a  defender 
stated  a  frivolous  defence  and  reclaimed  against 
the  Lord  Ordinary's  judgment  against  him 
for  £20,  the  Court  awarded  Court  of  Session 
expenses.  Tod  v.  Fraser,  1889,  17  R.  226;  27 
S.  L.  R  169. 
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282.  Modification— Debts  Recovery  Ex- 
penses allowed. — The  defender  in  an  action 
raised  in  the  Court  of  Session  found  liahle  in 
no  further  expenses  than  would  have  been 
recoverable  in  the  Debts  Recovery  Court,  in 
respect  that  the  case  was  proper  to  be  tried 
under  the  forms  of  the  Debts  Recovery  Acts. 
Sutherland^  Bowson  ct*  Coy.  v.  Thomson ,  1885 
(O.  H.),  23  a  L.  R  210. 

283.  Modification— Discretion  of  Lord 
Ordinary-— Suspension.— The  Court  will  not 
readily  interfere  with  the  award  of  a  Lord 
Ordinary  in  modifying  expenses.  Where  a 
suspender  of  a  charge  upon  a  bond  withdrew 
the  suspension,  after  the  legal  point  involved 
had  been  decided  against  him  in  a  cognate 
action,  the  Lord  Ordinary  modified  the  ex- 
penses to  five  guineas.  Clarke  v.  M^Nab,  1888, 
15  R.  670  ;  26  S.  L.  R.  493. 

284.  Modification — Divided  Success — 
Jury  Trial  — Bill  of  Exception  —  Second 
TriaL — In  an  action  of  declarator  of  right-of- 
way  *'  for  carting,  driving,  riding,  and  walking," 
the  jury  found  for  the  pursuer,  as  far  as  walking 
was  concerned.  This  verdict  having  been  set 
aside  on  a  bill  of  exceptions^  a  new  trial  took 
place,  and,  after  the  Lord  Ordinary  had  charged 
the  jury,  the  pursuer  intimated  that  he  asked 
only  for  a  verdict  as  to  the  right-of-way  for 
walking.  The  jury  found  for  the  pursuer. 
The  defender  took  a  second  bill  of  exceptions, 
but  departed  from  it.  Held  that  the  pursuer 
was  entitled  to  the  expenses  of  the  whole 
cause,  including  both  bills  of  exceptions,  but 
subject  to  modification  in  respect  of  partial 
success.  Smith  v.  Donington^  1893  (0.  H.),  1 
S.  L.  T.  107. 

285.  Modification— Divided  Success— A. 
S.  15th  July  1876.— A  pursuer,  only  partially 
successful,  was  given  expenses,  subject  to 
modification.  After  the  auditor  had  taxed 
the  account,  disallowing  all  expenses  clearly 
applicable  to  the  part  of  the  case  in  which 
the  pursuer  was  unsuccessful,  the  Court 
modified.  M*Elroy  ih  Sons  v.  lluirsis  Sulphur 
and  Copper  Cay.,  1879,  6  R.  1119  ;  16  S.  L.  R. 
683. 

286.  Modification— Expense  caused  by 
Pursuer's  Negligence— Reduction  of  Sheriff 
Court  Decree. — A  pursuer  failed  to  appeal 
within  fourteen  days  against  a  final  Sheriff 
Court  interlocutor,  and  the  defender  extracted 
the  decree.  The  pursuer  brought  an  action 
of  reduction  of  the  decree,  and  was  ultimately 
successful.    Beld  that  he  was  entitled  only  to 


expenses  in  the  Sheriff  Court  and  the  Inner 
House.  TaffWs  Trs.  v.  M'Gavigan,  1896,  23 
R.  946 ;  33  S.  L.  R.  707 ;  4  S.  L.  T.  77. 

287.  Modification— Joint  Minute— Biver 
Pollution— Verdict  for  Pursuer— Remit  to 
Reporters. — Milne  Home  v.  Police  Commrs.  of 
Bunse,  1882,  9  R.  924;  19  S.  L.  R  676. 

288.  Modification  —  Jury  Trial  — Small 
Sum  recovered. — ^A  pursuer  raised  an  action 
in  the  Court  of  Session  for  damages  for  per- 
sonal injuries,  concluding  for  £125.  She 
obtained  a  verdict  for  £25.  The  defender 
submitted  that  expenses  should  be  allowed 
only  on  the  Sheriff  Court  scale.  The  Court 
awarded  expenses,  subject  to  modification. 
The  account  was  taxed  at  £139, 5s.  The  Court 
modified  this  to  £100.  Shearer  v.  Malcolm, 
1899,  1  F.  574 ;  36  S.  L.  R  419. 

289.  Modification  —  Method  to  be 
Adopted  by  Auditor  in  Taxing  Accounts 
subject  to  Modification. — In  an  action  raised 
in  a  Sheriff  Court  the  defenders  led  evidence 
on  two  grounds  of  defence,  on  both  of  which 
they  were  successful.  On  appeal  to  the  Court 
of  Session  the  Lords  recalled  the  judgment  in 
the  Sheriff  Court,  but  assoilzied  the  defenders 
on  the  second  alone  of  the  grounds  of  defence 
stated  by  them,  and  found  them  entitled  to 
expenses,  '^  subject  to  a  modification  of  one- 
third  of  the  expense  of  the  proof  in  the  Sheriff 
Court."  Held  that  the  defenders  were  entitled 
to  have  the  amount  of  their  account  of  ex- 
penses taxed  by  the  auditor  on  the  footing 
that  they  had  been  successful  on  both  grounds, 
and  that  the  modification  ordered  by  the 
interlocutor  of  the  Court  fell  to  be  made 
thereafter.  Strang  v.  Brown  d'  Son,  1882,  19 
S.  L.  R.  890. 

290.  Modification  —  Beduction  —  Un- 
founded Charges  made  on  Becord.— In  an 
action  of  reduction  of  a  deed  made  by  a  client 
in  favour  of  his  law-agent,  the  pursuer  (the 
executrix  of  the  client)  made  charges  against 
the  defender  which  were  unfounded.  In 
granting  decree  of  reduction,  the  Lord 
Ordinary  modified  the  pursuer's  expenses  to 
one-half.  Bigg's  Exrx.  v.  Urquhart,  1902 
(0.  H.),  10  S.  L.  T.  503. 

291.  Modification— Several  Defenders- 
Joint  Trial— Same  Counsel  and  Agents.— 
Two  defenders  in  two  actions  of  damages  for 
the  same  slander  were  represented  all  through 
by  the  same  counsel  and  agents.  Separate 
issues  were  allowed,  but  the  trials  were  taken 
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together.  One  of  the  defenders  was  assoilzied 
with  expenses.  Decree  with  expenses  was 
pronounced  against  the  other.  Held  (1)  that 
the  pursuer  was  entitled  to  his  full  expenses 
against  the  unsuooetoful*  defender ;  (2)  that 
the  successful  defender  was  entitled  to  his 
full  expenses  down  to  the  date  of  adjustment 
of  issues,  and  to  one-half  of  the  expenses  of 
the  joint  defence  from  that  date.  Crawford 
V.  Adams;  Crawford  v.  Dunlopy  1900,  3  F.  296 ; 
38  S.  L.  R.  216;  8  S.  L.  T.  343. 

292.  Modification— Slander— Jury  Trial 
—  Circumstances  ,  in  which  a  successful  de- 
fender in  an  action  for  defamation  was  found 
entitled  to  only  one-half  of  his  expenses. 
Shepherd  v.  Elliot,  1896,  23  R.  695  ;  33  S.  L.  R. 
495 ;  3  S.  L.  T.  330. 

293.  Modification  —  Taxation  —  Expense 
of  Part  of  Case  where  Party  unsuccesaftQ 
— Remit— A.  S.  19th  December  1835.— In 

taxing  an  account  so  as  to  give  effect  to  the 
Lord  Ordinary's  finding  of  expenses,  the 
auditor  allowed  to  the  party  entitled  to 
expenses  the  expenses  of  a  part  of  the  action 
in  which  he  had  been  unsuccessful.  On  this 
being  brought  under  the  notice  of  the  Lord 
Ordinary  he  of  new  remitted  to  the  auditor 
to  tax  off  all  expenses  clearly  relating  to  the 
points  where  the  successful  party  had  failed. 
Weniyss  Trs.  v.  Hope,  1903  (O.  H.),  11  S.  L.  T. 
187. 

294.  Motion  for  Expenses— Modification 
— Remit  to  Auditor. — The  Court  refused  to 
modify  expenses  after  a  remit  had  been  made 
to  the  auditor  to  tax.  Mackellar  v.  Mackellar, 
1898,  25  R.  883  ;  35  S.  L.  R  695 ;  6  S.  L.  T.  18. 

295.  Motion  for  Expenses— Oluections.— 

Questions  as  to  the  apportionment,  &c,,  of 
expenses  should  be  raised  at  the  time  the 
award  is  made,  not  at  the  moving  for  approval 
of  the  auditor's  report.  The  Electric  Construc- 
tion Coif,  V.  Hurry  d:  Young,  1897,  24  R.  525 ; 
34  S.  l!  R.  295 ;  4  S.  L.  T.  289. 

296.  Motion  for  Expenses  —  Objections. 

— "The  most  expedient  course  is  that  we 
should  consider  and  decide  the  question  of 
expenses  when  we  are  forming  and  expressing 
our  opinion  on  the  merits  "  (per  Ld.  Young). 
Allan's  Trustee  v.  Allan  <l-  Sons,  1891,  19  R.  15 ; 
29  S.  L.  R.  28. 

297.  Motion  for  Expenses — Objections- 
Decree  for  Expenses  generally— Expenses 
reserved  in  Inner  Honse— Timeous  Objec- 


tion.— In  an  action  of  declarator  a  party 
craved  to  be  sisted  as  defender,  and  was 
sisted  by  the  Lord  Ordinary.  On  a  reclaim- 
ing note  the  Inner  House  adhered,  but 
reserved  the  expenses  of  the  discussion,  and 
remitted  the  cause  to  the  Lord  Ordinary. 
Thereafter  the  defender  so  sisted  withdrew 
from  the  action,  and  the  Lord  Ordinary 
granted  decree  of  declarator  against  him,  and 
found  the  pursuer  entitled  to  expenses.  No 
motion  was  then  made  by  the  defender  with 
regard  to  the  expenses  of  the  discussion  in 
the  Inner  House  as  to  his  title  to  appear,  but 
objection  was  taken  before  the  auditor,  and 
thereafter  before  the  Lord  Ordinary,  to  these 
expenses  being  given  against  the  defender. 
Held  that  the  objection  was  too  late,  and 
should  have  been  made  when  decree  for 
expenses  was  pronounced.  Macfie  v.  Blairy 
1884  (O.  H.),  22  S.  L.  R.  224. 

298.  Motion  for  Expenses— Reclaiming 
Note — Onter  House  Expenses— Failure  to 
open  on  Question  of  Expenses— The  Lord 
Ordinary,  having  pronounced  a  decision  on 
the  merits  of  a  cause,  found  neither  party 
entitled  to  expenses.  In  the  Inner  House 
the  question  of  expenses  was  not  opened  on. 
The  Court  pronounced  judgment  on  the 
merits,  adhering  to  the  Lord  Ordinary,  and 
refused  to  consider  the  question  of  expenses 
as  not  having  been  opened  on.  Clark  v. 
Sutherland,  1897,  24  R  821 ;  34  S.  L.  R.  555 ; 
4  S.  L.  T.  364. 

299.  Motion  for  Expenses— Separate  De- 
fences—Auditor's Report.- The  appropriate 
stage  for  determining  questions  of  expenses, 
and,  in  particular,  whether  one  or  two  sets  of 
defences  are  to  be  allowed,  is  when  the  finding 
of  expenses  is  made  and  the  case  is  fresh  in 
the  minds  of  the  Court.  Murray  v.  Macfar^ 
lanes  Trs,,  1895,  23  R.  80;  33  S.  L.  R.  53; 
3  S.  L.  T.  134.  Of.  Mackellar  v.  Mackellar, 
1898,  25  R.  883 ;  35  S.  L.  R.  695  ;  6  S.  L.  T.  18. 


300.  Multiplepoinding— Glaimant^Late 
Appearance. — A  defender,  duly  called  in  an 
action  of  multiplepoinding,  but  who  had  not 
lodged  a  claim,  tendered  one  after  another 
claimant  with  a  similar  interest  had  been 
held  successful.  Allowed  to  lodge  on  paying 
a  full  share  of  the  previous  expenses.  CowatCs 
Trs.  V.  Cowan,  1888,  16  R.  7 ;  26  S.  L.  R.  9. 

301.  Multiplepoindinir— Claimant— Late 
Appearance. — The  Court  allowed  a  claim  to 
be  lodged  by  a  claimant  appearing  after  judg> 
ment  had  been  given  by  the  Lord  Ordinary, 
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«nd  made  no  condition  as  to  his  paying  a 
share  of  the  expenses  of  process,  because  (1) 
it  was  not  his  fault  that  he  appeared  late, 
having  been  absent  in  Australia,  and  having 
received  no  notice  of  the  action ;  (2)  no  extra 
expense  was  caused  by  his  late  appearance. 
Sav)ert^  Factor  v.  Saioers,  1889,  17  R.  1  ;  27 
S.  L.  R.  16. 

302.  Multiplepoinding— Disputed  Succes- 
sion—Difficulties  raised  by  Truster's  want 
of  Distinctness. — In  an  action  of  multiple- 
poinding  the  Lord  Ordinary,  in  putting  a 
construction  upon  a  testamentary  writing, 
expressed  his  opinion  that  the  deed  was  difBl- 
cult  to  construe.  The  Court  being  of  the 
same  opinion,  while  adhering  to  the  Lord 
Ordinary's  interlocutor,  allowed  the  unsuc- 
cessful reclaimer  his  expenses  out  of  the  fund, 
on  the  ground  that  the  difficulties  had  been 
raised  by  the  testator's  want  of  clearness, 
and  were  of  so  intricate  a  character  as  to 
have  made  a  reclaiming  note  justifiable.  Gib- 
son's Trs,  V.  IFilson,  1899, 1  F.  1016 ;  36  S.  L.  R. 
777 ;  7  S.  L.  T.  65. 

303.  Multiplepoinding  —  Expenses  of 
Raising. — If  an  action  of  multiplepoinding 
be  competently  raised,  the  expenses  of  raising 
it  are  always  taken  out  of  the  fund  in  medio, 
Hepburn's  TruMeev,  Rex,  1894,  21  R  1024;  2 
a  L.  T.  103. 

304.  Payment  a  Condition  of  Proceeding. 

— A  pursuer,  having  been  unsuccessful  in  the 
Sheriff  Court  and  found  liable  in  expenses, 
repeated  the  action  in  the  Court  of  Session. 
The  Lord  Ordinary  refused  to  allow  him  to 
proceed  till  he  should  have  paid  the  ex- 
penses of  the  Sheriff  Court  process.  Wilson 
V.  Crichton,  1898  (O.  H.),  5  S.  L.  T.  350. 

305.  Payment  a  Condition  of  Proceeding 
—Action  with  Two  Conclusions—Dismissal 
of  One  Conclusion  with  Expenses.— In  an 

action  concluding  for  (1)  damages  and  (2) 
count  and  reckoning,  the  Inner  House  dis- 
missed the  former  conclusion  with  expenses. 
Held  that  payment  by  the  pursuer  of  these 
expenses  must  be  made  before  he  could  pro- 
ceed with  the  other  conclusion.  {Struthers  v. 
Dykes,  1846,  8  D.  815 ;  18  Sc.  J.  446,  folUnced,) 
Wallace  v.  Henderson,  1876  (0.  H.),  4  R  264 ; 
14  S.  L.  R.  181. 

306.  Payment  a  Condition  of  Proceeding 
— Appeal— Judgment  by  Default— Bepon- 
ing. — Decree  by  default  having  been  pro- 
nounced   in    the    Sheriff    Court    against    a 


pursuer,  he  appealed.  The  Court  recalled  the 
interlocutor  in  hoc  staJtu,  and  allowed  the 
pursuer,  as  a  condition  of  further  procedure, 
to  make  payment  of  the  whole  expenses, 
intimating  that,  if  that  were  done,  they  would 
remit  the  case  back  to  the  Sheriff — otherwise 
of  new  assoilzie  the  defender.  McCarthy  v. 
ETnffry,  1897,  24  R.  610;  34  S.  L.  R.  465; 
4  S.  L.  T.  332, 

307.  Payment  a  Condition  of  Proceed- 
ing— Contingent  Action. — The  pursuer  of 
an  action  of  count  and  reckoning  against  an 
executrix  obtained  a  sist  and  brought  an 
action  of  reduction  of  the  will  under  which 
the  executrix  acted.  The  defender  was  assoil- 
zied with  expenses.  Held  that  the  pursuer 
must  pay  these  expenses  as  a  condition  of 
proceeding  with  the  action  of  count  and 
reckoning.  Irvine  v.  Kinloch,  1885,  13  R.  172 ; 
23  S.  L.  R.  112. 

308.  Payment  a  Condition  of  Proceed- 
ing—Husband and  Wife— Divorce— Bank- 
rupt Husband  — Poor's  Boll. —  Decree  of 
divorce  was  pronounced  against  a  husband  in 
the  Outer  House.  He  reclaimed.  The  Court 
made  an  order  on  him  to  pay  £50  towards  his 
wife's  expenses.  He  failed,  after  time  had 
been  given  him,  to  implement  the  award, 
stated  that  he  was  bankrupt,  and  asked  for 
a  sist  that  he  might  have  himself  put  upon 
the  Poor's  RolL  The  Court  refused  the  Re- 
claiming Note.  Paton  v.  Paton,  1901,  9  S.  L.  T. 
281.     Affirmed  1903  (H.  K),  10  S.  L.  T.  633. 

309.  Payment  a  Condition  of  Proceed- 
ing—Interim Award— Order  to  Pay  on 
Certification— Form  of  Interlocutor— A.  S. 
16th  February  1841,  sec.  25, —Nixon  v. 
Houston,  1898,  1  F.  78;  36  S.  L.  R.  50. 

310.  Payment  a  Condition  of  Proceed- 
ing— ^New  Action. — Payment  of  expenses  in 
an  action  in  which  he  was  unsuccessful  made 
a  condition  of  the  pursuer  proceeding  with  a 
new  action  against  the  same  defender  relating 
to  the  same  subject-matter.  M^Murchy  v. 
MacluUich,  1889,  16  R.  678;  26  S.  L.  R  421. 

311.  Payment  a  Condition  of  Proceed- 
ing—Partial Success.— There  is  no  inflexible 
rule  that,  when  a  party  has  lost  a  material 
part  of  a  case  and  has  been  found  liable  in  ex- 
penses, he  cannot  proceed  with  the  action 
before  he  has  paid  such  expenses.  The  Court 
will  determine  in  its  own  discretion  with  refer- 
ence to  the  circumstances  of  each  case.  Byres* 
Trs,  V.  Oemm^ll,  1896  (O.  H.),  4  S.  L.  T.  21. 
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312.  Payment  a  Conditioii  of  Proceed- 
ing—Second Action  arising  out  of  First- 
Contract — Slander. — A  pursuer  having  been 
unsuooeesful  in  the  Sheriff  Court  and  found 
liable  in  expenses  in  an  action  of  damages  for 
breach  of  contract^  subsequently  in  the  Court 
of  Session  raised  an  action  of  damages  for  an 
alleged  slander  contained  in  the  correspond- 
ence breaking  off  the  contract.  Held  that  the 
two  actions  being  quite  distinct,  the  defender 
was  not  entitled  to  have  payment  of  the  ex- 
penses of  the  first  action  made  a  condition  of 
the  pursuer's  being  allowed  to  proceed  with 
the  second.  StuaH  v.  Mou,  1886,  13  K.  572; 
23  S.  L.  R.  532.  Note  distinguish  Irvine  v. 
Kinlo<^,  1885,  13  R.  172 ;  23  S.  L.  R  112. 

313.  Petition  and  Complaint— Applica- 
tion by  Board  of  Supervision  against  Local 
Authority  —  Failnre  to  Supply  Water— 
PabUc  Health  (Scotland)  Act,  1867,  sec. 
97. — Where  the  Board  of  Supervision  had  to 
present  a  petition  and  complaint  under  sec. 
97  of  the  Act  against  a  local  authority  before 
they  would  take  steps  to  give  a  proper  water 
supply,  the  expenses  of  the  petition  allowed 
to  the  Board.  Board  of  SuperviHon  v.  Local 
Authority  of  PiUenweem,  1874, 1  R.  1124. 

314.  Petition  —  Burgh  —  Fixing  Boun- 
daries.— See  Gkngamock  Iron  Coy,  v.  McGregor 
d'  Coy.,  1904,  6  F.  966  ;  41  S.  L.  R.  727 ;  12 
S.  L.  T.  271.  Lanarkshire  G.  C.  v.  Motherwell 
Corpn.,  1904,  6  F.  962 ;  41  S.  L.  R.  733 ;  12 
S.  L.  T.  269. 

315.  Petition— Burgh— Petition  by  Town 
Clerk  for  Quidance  —  Common  Gk>od.  — 

Where  a  Town  Clerk  petitioned  the  Court 
for  direction  on  a  nice  point  of  election  law, 
the  Court  found  him  entitled  to  the  expenses 
of  the  process  out  of  the  common  good. 
Glasgow  Town  Clerk,  Petitioner,  1902,  6  F.  154; 
40  S.  L.  R,  114;  10  S.  L.  T.  377. 

316.  Poor's  Boll  —  Litigant  on  Poor's 
Boll  — Liability  for  Expenses. — A  decree 
for  expenses  was  pronounced  against  an 
unsuccessful  litigant  on  the  poor's  roll. 
Potorie  v.  Poiorie,  1895  (O.  H.^  2  S.  L.  T. 
662. 

317.  Proof— Hearing— Copy  of  Evidence 
for  Counsel. — An  unsuccessful  litigant  was 
in  exceptional  circumstances  held  liable  for 
the  expense  of  one  copy  of  the  evidence  for 
the  use  of  counsel  at  an  adjourned  hearing. 
Powrie  v.  Louis,  1881,  8  R.  803 ;  18  S.  L.  R. 
606. 


318.  Proof— InTestigations  before  Order 
for  Proof— DiTorced  Wife  applying  for 
Custody  of  Child. — A  divorced  wife  pre- 
sented a  petition  for  the  custody  of  a  child  of 
the  marriage.  The  father  lodged  answers,  and 
before  an  order  was  made  for  proof  made 
investigations  regarding  the  wife's  conduct 
since  the  date  of  the  divorce.  The  petition 
having  been  refused,  held  that  he  was  entitled 
to  expenses,  including  the  expense  incurred 
in  making  the  investigations.  Shirer  v.  Dixon^ 
1885,  12  R.  1013;  22  S.  L.  R.  669. 

319.  Proof— Precognitions  made  before 
Allowance  of  Proof. — ^Where  a  party  to  an 
action  was  awarded  expenses  up  to  a  date 
antecedent  to  the  adjustment  of  issues, — held 
that  he  could  not  include  as  against  the  other 
party  the  expense  of  precognitions,  although 
made  before  that  date.  Malcolm  v.  Moore, 
1901,  4  F.  369 ;  39  S.  L.  R.  259 ;  9  S.  L.  T. 
362. 

320.  Proof— Print  used  in  two  Bedaiming 
Notes. — In  the  course  of  an  action  the  defen- 
der presented  two  reclaiming  notes.  On  the 
first  he  was  found  entitled  to  ^*  the  expensea 
of  the  debate  in  the  Inner  House."  Thia 
finding  did  not  include  the  cost  of  a  print 
which  had  been  unnecessarily  prepared.  The 
discussion  of  the  second  reclaiming  note 
turned  upon  the  construction  of  documenta 
copied  in  the  print,  which  was  accordingly 
utilised.  The  defender  having  been  found,  on 
the  second  reclaiming  note,  ''entitled  to 
expenses,'' — held  that  he  should  recover  the 
cost  of  the  said  print.  Gunn  v.  MuiHuad, 
1899,  2  F.  10 ;  37  S.  L.  R.  9  ;  7  S.  L.  T.  162. 

321.  Proof  —  Printing  —  Excerpts  from 
old  Session  Papers. — Expense  of  printing 
excerpts  from  old  session  papers,  although 
made  use  of  in  the  debate,  ditaUowed,  Duke 
of  Atholl  V.  Wedderhum;  Duke  of  Atholl  v. 
Glover  Carp(rration  of  Perth,  1900,  3  F.  89 ;  38 
S.  L.  R.  58  ;  8  S.  L.  T.  247. 

322.  Proof— Productions— Models-^ury 
TriaL — Where  models  of  machinery  showing 
secrets  of  pursuer's  trade  were  required  at  a 
jury  trial,  the  losing  defenders  held  liable  for 
their  cost,  and  not  entitled  to  delivery  of 
them  at  a  price.  Tannett,  li^'alJter  <£•  Coy,  v. 
Hannay  d-  So7is,  1874, 1  R  440  ;  11  S.  L.  R.  286. 

323.  Proof —  Productions— Plan  used  by- 
Parties- Sanction  by  Court— A.  S.  15th 
July  1876.— The  auditor  disallowed  to  a  suc- 
cessful litigant  the  expenses  of  a  plan  which 
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he  had  put  in  process,  and  which  had  been 
referred  to  by  both  parties  and  by  the  Court. 
Held  that  the  auditor  was  right ;  but,  in  re- 
spect that  it  is  the  practice  of  the  Court, 
where  a  plan  has  been  found  useful  and  neces- 
sary to  a  discussion  on  the  procedure  roll,  to 
sanction  the  plan  when  the  question  is  raised 
on  objections  to  the  auditor's. report,  cost  of 
the  plan  allowed,  subject  to  modification, 
along  with  the  expenses  of  the  discussion. 
Aberdeen  OUy  v.  Aberdeen  Sdiool  Board,  1897 
(O.  H.),  5  S.  L.  T.  182. 

324.  Proof— Shorthand  Writer's  Notes.— 
Where  a  hearing  on  evidence  was  not  taken 
by  the  Lord  Ordinary  until  three  weeks  after 
the  diet  of  proof,  and  the  facts  disclosed  by 
the  evidence  were  many  and  complicated,  the 
Court  allowed  the  successful  party  to  recover, 
as  an  expense  of  process,  the  cost  of  one  copy 
of  the  shorthand  writer's  notes  which  had 
been  furnished  to  counsel  for  the  conduct  of 
the  debate.  Gunn  v.  Muirhead,  1899,  2  F.  10; 
37  S.  L.  R.  9 ;  7  S.  L.  T.  162. 

325.  Proof— Shorthand  Writer's  Notes- 
Transcription. — The  cost  of  transcribing  the 
shorthand  writer's  notes  must  be  paid  by  the 
unsuccessful  party  although  no  use  be  made 
of  them.  Marshall  v.  Shearer  Bros.,  1903 
(O.  H.),  11  S.  L.  T,  71. 

328.  Bemit—Pollntion— Interdict— The 
defenders  in  an  action  of  interdict  against  the 
pollution  of  a  stream  acquiesced  in  a  judgment 
to  the  effect  that  they  were  not  entitled  to 
pollute.  A  remit  was  thereafter  made  to 
ascertain  whether  the  pollution  had  been 
remedied  or  no.  Held  that  the  defenders 
were  liable  for  the  expenses  of  this  remit. 
Dodd  V.  mison,  1874,  1  R.  527. 

327.  Bemit  — Beporter's  Fee. —The  ac- 
countant to  whom  a  renxit  has  been  made  in 
an  action  of  accounting  lodged  his  report 
without  having  received  his  fee.  On  his 
motion  for  pa3rment,  held  that  the  parties  to 
the  action  were  jointly  and  severally  liable 
for  his  fee.  BaUantine  v.  Reddie,  1884  (O.  H.), 
22  S.  L.  R.  136. 

328.  Beponing— Husband  and  Wife— Ad- 
ministration of  Justice  and  Appeals  Act, 
1806,  sec.  16. — Section  16  of  the  above  Act 
provides  that  a  person  who  petitions  to  be 
reponed  against  an  interlocutor  allowed  to 
become  final  by  mistake  shall  be  liable  for 
payment  of  the  expenses  previously  incurred. 
HeUi  that  the  provision  does  not  apply  to  the 


case  of  a  wife  who  desires  to  be  reponed  in 
an  action  between  her  and  her  husband. 
iHeedman  v.  Steedman,  1887,  14  R.  682;  24 
S.  L.  R.  476. 

329.  Restriction  of  Claim  after  Proof— 
Eztrajadidal  Offer— No  Tender.— A  ship- 
owner brought  an  action  for  demurrage  against 
the  assignee  of  cargo  which  he  had  carried, 
concluding  for  twenty  days'  demurrage.  At 
the  close  of  the  proof  he  restricted  his  claim 
to  ten  days'  demurrage,  and  obtained  decree. 
He  showed  that  before  raising  the  action  he 
had  offered  to  accept  the  restricted  claim; 
that  no  tender  had  been  made ;  and  that  no 
additional  expense  had  been  caused  by  his 
having  originally  concluded  for  the  greater 
amount.  Held  that  pursuer  was  entitled  to 
expenses.  Penny  v.  Thomson,  Aihnuin  d:  Coy,, 
1893  (O.  H.),  1  S.  L.  T.  140. 

330.  Bi^t  in  Security— Assignation- 
Unnecessary  Expense. — ^A  heritable  creditor, 
also  assignee  of  a  liferenter  of  the  subject  of 
his  heritable  debt,  having  offered  in  the  course 
of  a  litigation  with  the  fiar  of  the  subjects  who 
was  tendering  payment  of  his  debt  and  de- 
manding an  assignation,  to  give  him  an  assig- 
nation limited  by  an  obligation  on  the  fiar 
not  to  use  it  to  the  prejudice  of  the  liferent 
right, — held  that  the  expenses  incurred  after 
this  offer,  and  acceptance  thereof  by  the  fiar, 
must  be  paid  by  the  heritable  creditor,  who 
at  the  date  of  the  offer  refused  the  fiar's  pro- 
posal that  each  party  should  pay  his  own 
expenses.  Fraser  v.  CarrtUhers,  1875,  2  R. 
595. 

331.  Sale  of  Heritage— Title— Attempt 
to  Rescind. — ^Where  the  purchaser  of  heritage 
took  advantage  of  an  (unfounded)  objection 
to  the  title  offered,  in  order  to  get  free  of  his 
contract,  the  Oourt,  on  being  satisfied  that 
the  title  was  good,  found  him  liable  in  ex- 
penses. Cameron  v.  WiXLiamson,  1895,  22  R. 
293 ;  32  S.  L.  R.  222 ;  2  S.  L.  T.  450. 

332.  Scale— Agent  and  OUent— Patent- 
Infringement— Oertificate  of  Validity.— 
Patents,  Designs,  and  Trade-Marks  Act» 
1883,  sec.  31.— Where  the  High  Oourt  of 
Justice  in  England  had  tried  the  validity  of 
a  patent  and  granted  a  certificate  under  sec. 
31  (swpra),  the  Court  of  Session  awarded  ex- 
penses as  between  agent  and  client  to  the 
patentee  in  an  action  by  him  against  an  in- 
fringer, although  the  infringer  did  not  dispute 
the  validity  of  the  patent.  Dunlop  Pneumatic 
Tyre  Coy,  Ltd.  v.  New  Lamb  Tyre  Coy.  Ltd, 
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1903,  5  F.  448;  40  S.  L.  R  360;  10  S.  L.  T. 
643. 

338.  Scale— Agent  and  Client— Suldect 
of  DiBimte  acatiired  Oompnlsorily— Lands 
Olanses  Act,  1845,  sec.  119.  —  After  a 
litigation  between  a  railway  company  and  a 
proprietor  in  which  the  House  of  Lords,  con- 
curring with  the  Court  of  Session,  had 
declared  the  rights  of  a  proprietor  in  a  cer- 
tain foreshore,  and  found  him  entitled  to 
expenses,  the  railway  company  served  a 
notice  to  acquire  the  lands  compulsorily. 
On  a  petition  by  the  proprietor  the  House  of 
Lords  ordered  the  costs  of  the  appeal,  and 
the  petition  to  be  taxed  as  between  agent 
and  client.  Young  v,  N.  B,  Rly.  Coy,,  1888 
(H.  L.),  15  R.  32. 

834.  Scale— Agent  and  Client  —  Trades 
Union  Officials. — In  an  action  raised  by  the 
trustees  of  a  trade  union  registered  under 
the  Act  of  1871,  for  the  recovery  from  a 
branch  society  of  property  belonging  to  the 
society,  they  were  awarded  expenses  taxed 
as  between  agent  and  client.  Gough  v.  Mac- 
donald,  1900,  2  F.  899 ;  37  S.  L.  R.  721. 

835.  Scale— Agent  and  Olient—Tmstees. 
— Trustees  aUowed  expenses  as  between  agent 
and  client.  Peal?8  Trs,  v.  Peat,  1901,  38 
S.  L.  B.  269. 

836.  Scale  —  Oonrt  of  Session  or  Sheriff 
Oonrt. — A  pursuer  sued  for  £100  and  re- 
covered £5.  From  his  books  it  might  have 
been  ascertained  that  not  more  than  £12 
could  be  due  him.  Held  that  he  was  entitled 
to  Court  of  Session  expenses.  Wallcu^e  v. 
Cruikshank,  1897  (O.  H.),  6  S.  L.  T.  84. 

887.  Scale— Higher  and  Lower  Scales— 
A.  S.  4th  December  1878— General  Begola- 
tions,  1,  3,  4.  —  An  action  in  the  Sheriff 
Court  concluded  for  specific  performance  and 
for  damages.  Before  closing  of  the  record 
the  conclusion  for  specific  performance  was 
of  consent  allowed  to  drop.  When  the  case 
came  before  the  Court  of  Session  the  pursuer 
was  awarded  a  sum  of  £12  as  damages,  with 
expenses,  and  the  accounts  were  remitted  to 
the  auditor  for  taxation.  Nothing  was  said 
at  the  time  as  to  the  scale  on  which  the 
accounts  should  be  taxed.  Held  that  the 
action  was  de  facto  one  of  damages,  and  that 
the  accounts  must  be  taxed  on  the  lower 
scale.  Murray  v.  Rennie  <h  Angus,  1897,  24 
R.  1026 ;  34  S.  L.  R.  709 ;  5  S.  L.  T.  66. 


388.  Separate  Olaims  — Same  Interest — 
Unopposed  Olaims  —  Merchant  Shipping 
Amendment  Act,  1862,  sec.  54.  —  A  peti- 
tioner for  limitation  of  liability  under  sec.  54 
of  the  Act  of  1862  was  found  liable  in  ex- 
penses to  the  claimants,  who  were  numerous 
and  divided  into  distinct  classes  having  the 
same  interest.  Held  (1)  that  the  claimants 
having  the  same  interest  and  ground  of 
claim  ought  to  have  concurred  in  one  claim, 
and  expenses  of  separate  claims  and  appear- 
ances must  be  disallowed;  and  (2)  that 
claimants  whose  claims  were  not  opposed 
should  only  be  entitled  to  the  expenses  of 
preparing  and  lodging  their  claims,  and  one 
appearance.  Burrell  v.  Simpson  A  Coy,,  1877, 
4R  1133;  14S.  L.  R.667. 

389.  Separate  Defences  —  Action  Dis- 
missed as  Irrelevant— Reclaiming  Note- 
Appearances  in  Outer  and  Inner  House. 
— Certain  defenders  having  put  in  separate 
defences,  the  action  was  in  the  Outer  House 
dismissed  as  irrelevant ;  and  the  pursuer  re- 
claimed. Held  that  after  the  Lord  Ordinary's 
interlocutor  the  defenders  were  bound  to 
make  common  cause,  and  expenses  of  one 
appearance  only  allowed  after  that  date. 
Observed  that  such  questions  should  be  raised 
when  moving  for  expenses.  Duncan,  dx.  v. 
Salmond,  1874,  1  R.  839. 

340.  Separate  Defences  —  Liability  of 
Defenders  inter  se.  —  The  defenders  of  an 
action  of  reduction  of  a  trust-disposition 
were  (1)  the  lawyer  who  had  prepared  the 
deed,  and  who  took  a  benefit  under  it ;  (2)  a 
minor.  The  ground  of  reduction  was  that 
the  deed  had  been  impetrated  from  the  truster 
by  the  fraud  of  the  lawyer.  A  curator  ad 
litem  lodged  separate  defences  for  the  minor. 
The  defenders  obtained  absolvitor.  Held  that 
the  pursuers  were  liable  in  only  one  set  of 
defences  ;  but  that  the  lawyer,  whose  conduct 
had  so  prejudiced  the  case  that  the  jury 
might  have  been  apt,  but  for  the  separate 
representation  of  the  minor,  to  condemn 
both,  must  personally  bear  the  cost  of  the 
minor's  defence.  Rooney  v.  Cormach,  1895,  23 
R.  11 ;  33  S.  L.  R  7 ;  3  S.  L.  T.  133. 

341.  Separate  Defences  —  Similar  In- 
terests-Watching Fees.— Where  there  are 
two  defenders  to  an  action  with  the  same  or 
similar  defences,  the  Court  will  not  allow  the 
whole  expense  of  a  double  defence.  Circum- 
stances in  which,  there  being  only  one  defence 
to  an  action,  and  only  one  statement  made, 
the  Court  allowed  the  expenses  of  one  defender. 
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with  a  watching  fee  for  counsel  and  agent  of 
the  other  defender,  the  loss  in  consequence  of 
the  disallowance  of  the  second  account  to  be 
borne  rateably  by  both  defenders.  Stott  y. 
Fender  A  Grombiey  1878,  16  S.  L.  R  5. 

842.  Separate  Defences  — Whether  same 
Interest. — S.  and  T.  having  entered  into  a 
contract  of  excambion,  S.  sold  her  property  to 
W.y  and  W.  sold  to  0.  certain  ground,  in- 
cluding a  portion  of  the  subjects  acquired  by 
the  excambion.  W.  raised  an  action  against 
T.  and  C,  averring  that  they  each  possessed 
from  him  ground  in  excess  of  their  rights, 
and  concluding  for  decree  of  removal  against 
each  defender.  The  pursuer  in  his  pleadings 
claimed  from  T.  ground  which  he  alleged 
was  wrongfully  held  by  him  under  the  con- 
tract of  excambion  without  giving  up  the 
stipulated  equivalent.  C.  was  alleged  to  hold 
groiud  in  excess  of  that  conveyed  to  him 
under  the  disposition  from  W.  The  pursuer 
ultimately  abandoned  the  action.  Held  that 
the  defenders  were  entitled  to  lodge  separate 
defences,  and  also  to  separate  expenses 
throughout.  IVelsh  v.  EcuUm  Gemeteri/  Coy. 
avd  Chvemors  of  Trinity  Hotpital,  1894,  31 
S.  L.  R687;  2  S.  L.  T.  66. 

343.  Separate  Defenders— Absolvitor  of 
One— Liability  of  Other— Landlord  and 
Tenant  — Liability  for  Iivjnry  caused  by 
Fall  of  Bnilding. — ^Where  the  owner  of  a 
horse  killed  by  the  fall  of  a  building  sued  the 
owner  and  the  tenant  for  damages,  and  got 
decree  against  the  tenant — his  claim  of  relief 
(if  any)  against  the  owner  being  reserved — 
held  that  the  tenant  was  liable  in  expenses  to 
the  owner  as  well  as  to  the  successful  pursuer. 
Caledonian  Ely.  Coy,  v.  Greenock  SaMng  Coy, 
and  Others,  1875,  2  B.  671 ;  12  S.  L.  B.  443. 

344.  Separate  Defenders  —  Oonjoined 
Actions — ^Liability  inter  se. — When  separate 
actions  against  independent  defenders  were 
conjoined  and  one  defender  obtained  ab- 
solvitor, the  Court  found  the  unsuccessful 
defender  liable  in  the  expenses  of  the  pursuer 
and  the  successful  defender.  Thomson  v. 
Edinburgh  and  District  Tramways  Coy,,  1901, 
3  F.  355;  38  S.  L.  R  263;  8  S.  L.  T.  352. 
Thomson  v.  Kerr,  ih. 

345.  Separate  Defenders— Joint  Defence 
— Compromise  by  one  Defender— Snecess  of 
the  Other. — Two  defenders  by  agreement 
conducted  a  joint  defence  until  judgment  for 
the  pursuer  in  the  Inner  House,  when  one 
defender   compromised    the   action    as    laid 


against  him,  and  the  other  appealed  to  the 
House  of  Lords.  The  House  of  Lords  re- 
versed the  judgment  of  the  Inner  House, 
assoilzied  the  appellant  from  the  whole  con- 
clusions of  the  action,  and  found  him  entitled 
to  the  expenses  incurred  by  him  in  the  action 
in  the  Court  of  Session.  Held  that  he  was 
entitled  to  his  own  separate  expenses,  and 
only  half  of  the  expenses  incurred  in  the  joint 
defence.    Bobertson  v.  Steuart,  1875,  2  R.  970. 

346.  Separate  Defenders— Liability  inter 
se. — ^A.  deposited  his  Ralli  car  with  B.  for 
repairs.  B.'s  estates  were  sequestrated.  His 
trustee  sold  the  stock  to  C,  but  expressly 
excluded  A.*s  car,  which,  however,  0.  took 
possession  of  and  sold.  In  an  action  by  A. 
against  0.  and  B.'s  trustee  for  damages,  the 
latter  was  assoilzied.  Held  that  he  was  en- 
titled to  expenses  as  against  A.,  and  that  0. 
was  not  liable  to  pay  them.  MackinJtosh  v. 
Galbraith;  Mackintosh  v.  Arthur,  1900,  3  F. 
66  ;  38  S.  L.  B.  53;  8  S.  L.  T.  241. 

347.  Separate  Defenders— Similar  Cases. 

— Where  two  defenders  presented  similar, 
but  not  identical,  cases,  expenses  of  separate 
papers  were  allowed,  and  fees  of  two  counsel 
at  proof,  and  three  for  the  rest  of  the  case. 
StewarVs  Trs,  and  Others  v.  Robertson  and  Others, 
1874, 1  B.  334 ;  11  S.  L.  B.  161. 

348.  Separate  Defenders— Same  Agent 
for  all  Parties. — ^Where  the  same  law-agent 
acted  for  three  defenders  and  one  of  them 
was  found  entitled  to  expenses,  held  that  the 
successful  client  was  entitled  to  recover  from 
the  pursuer  only  one-third  of  the  agent's 
account  so  far  as  it  was  mutual.  Arthur  v. 
Lindsay,  1895,  22  B.  904 ;  32  S.  L.  R  680 ;  3 
S.  L.  T.  83. 

349.  Several  Defenders— Common  De- 
fence— Conjoined  Actions.— In  an  action  by 
an  over-superior  for  reduction  of  a  feu-con- 
tract quoad  certain  obligations,  the  vassal  and 
certain  sub-feuars  appeared  as  defenders.  A 
petitory  action  raised  by  the  vassal  alone 
against  the  over-superior  for  payment  of  a 
sum  of  money  in  respect  of  failure  to  imple- 
ment the  said  obligations,  was  conjoined  with 
the  action  of  reduction.  No  additional  ex* 
penses  was  caused  by  the  defences  of  the 
sub-feuars.  The  over-superior  having  been 
successful,  held  that  the  sub-feuars  were  liable 
along  with  the  vassal  in  the  expenses  of  the 
conjoined  actions.  Glasgow  Feuing  and  Build- 
ing Coy,  Ltd,  V.  Watson's  Trs.,  1887,  14  B.  718 ; 
24  S.  L.  B.  512. 
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360.  Several  Defender^— AbsolTitor  of 
one — Belief  by  Pnrsner  against  Unsnccess- 
fal  Defender. — A  man  who  had  been  bitten 
by  a  dog  sued  the  owner  and  persons  in 
whose  charge  the  dog  was  when  it  bit  him. 
The  owner  was  assoilzied  and  found  entitled 
to  expenses,  the  pursuer  being  found  entitled 
to  relief  for  these  expenses  from  the  un- 
successful defenders.  Cowan  v.  Balziels,  1877, 
5  R.  241  ;  15  S.  L.  R.  151. 

351.  Seqnestration— Appeal  against  De- 
liverance of  Trustee  —  Bankruptcy  Act, 
1856^  sec.  Se— "Full  Expenses."— In  an 
appeal  under  sec.  86  of  the  above  Act,  the 
Court  refused  to  allow  the  trustee,  who  was 
successful,  expenses  as  between  agent  and 
client.  M'Adam  v.  Martin's  Trustee,  1884,  12 
R.  358 ;  22  S.  L.  R.  235. 

352.  Sheriff  Court  — Appeal— Expenses 
dealt  with4on  Appeal— Subsequent  motion 
to  Sheriff. — Where  the  Court  of  Appeal  has 
dealt  with  the  question  of  expenses  it  is  no 
longer  competent  for  the  Sheriff  to  consider 
any  branch  of  this  question.  Here  the  Courts 
on  appeal,  assoilzied  the  defender,  and  found 
him  entitled  to  his  expenses  in  the  Court  of 
Session.  The  Sheriff  subsequently  dealt  with 
the  expenses  in  the  Sheriff  Court.  Held  in- 
competent. Macgillivray  v.  Mackintoshy  1891, 
19  R.  103 ;  29  S.  L.  R.  103. 

353.  Shipping— Collision— Both  Vessels 
in  Fault— Tender— Rule  of  English  Ad- 
miralty Court  not  followed.— A  collision 
occurred  between  two  ships,  K,  and  S,,  and 
counter-actions  of  damages  were  brought  by 
the  owners  of  both  vessels.  Two  offers  to 
settle  on  the  footing  that  both  ships  were  to 
blame  were  put  in  by  the  owners  of  the  S. 
Proof  was  thereafter  led,  and  both  vessels 
were  found  to  be  to  blame  for  the  collision. 
Held  that  the  owners  of  the  S.  were  entitled 
to  expenses  from  the  date  of  their  offer 
to  settle,  and  observed  that  it  would  be  un- 
safe to  admit  the  rule  of  the  A.dmiralty  Court 
in  a  Scotch  case  in  a  question  of  expenses. 
Tobiasen  v.  The  Isle  of  May  Steam  Packet  Coy, 
Ltd.,  1893  (O.  H.),  1  S.  L.  T.  272. 

354.  Shipping— Salvage— Less  than  £200 
recovered— Certificate  of  Lord  Ordinary- 
Merchant  Shipping  Act,  1854,  sec.  460; 
1862,  sec.  49.— The  Court  will  not  readily 
interfere  with  the  Lord  Ordinary's  discre- 
tion in  granting  a  certificate  under  these 
Acts.  Here  the  Lord  Ordinary  awarded 
£50  and,  certifying  that  the  action  was  a 
fit  one  to  be  tried  in  the  Court  of  Session, 


awarded  expenses.  The  Court  refused  to 
interfere.  Latoson  v.  Ghrangemouth  Dockyard 
Cay,,  1888,  15  R  753 ;  25  S.  L  R.  580. 

355.  Small  Debt  Act— Appeal. —  In  an 
appeal  under  this  Act,  which  raised  a  question 
of  civil  liability,  the  Court  allowed  the  suc- 
cessful party  full  expenses  as  taxed  by  the 
Clerk  of  Court.  Allison  v.  Bahnain,  1882  (J.^ 
10  R  12 ;  20  S.  L.  R.  24. 

356.  Stated  Case— Exchequer  Cause- 
Case  Irregularly  stated  by  Quarter  Ses- 
sions—Expenses against  Crown  —  Excise 
Act,  1827,  sec.  84.^The  Justices  in  Quarter 
Sessions,  after  dismissing  an  appeal  in  a  pro- 
secution under  the  Oun  Licence  Act,  1870^ 
stated  a  case  for  the  opinion  of  the  Court 
of  Exchequer  in  terms  of  "  sec.  84  of  7  &  8 
Geo.  IV.  c.  53."  Held  that  the  case  had  been 
irregularly  stated,  and  that  the  respondent 
was  entitled  to  Court  of  Exchequer  expenses 
against  the  Crown.  Swmner  v.  MiddleUm, 
1878,  5  R  863 ;  15  S.  L.  R.  594. 

357.  Stated  Case— Exchequer  Cause — 
Expenses  against  OtowxL—Held  to  be  in- 
competent for  the  Court  of  Exchequer  in 
giving  on  opinion  on  a  case  submitted  to 
them  by  the  Justices  at  Quarter  Sessions  to 
award  expenses  against  the  Crown.  Wilson  v. 
M'Intosk  Bros.,  1878,  5  R.  1097 ;  16  S.  L.  R  3. 

358.  Stated  Case  — Incompetent.— In  & 

case  stated  by  the  Sheriff  under  the  Smnmary 
Prosecutions  Appeals  Act,  1875,  objection 
was  taken  by  the  Lord  President  that  the 
appeal  raised  a  question  of  fact  and  not  of 
law.  It  was  accordingly  dismissed,  neither 
party  being  found  entitled  to  expenses. 
Fairhaim  v.  Sanderson,  1886,  13  R  81 ;  23 
S.  L.  R  56. 

359.  Stated  Case— Taxes  Management 
Act^  1880. — The  cost  of  preparing  and  adjust- 
ing cases  in  terms  of  the  above  Act  does  not 
form  a  part  of  the  expenses  payable  by  the 
unsuccessful  party.  Scottish  Union,  dx.  Insur- 
ance Coy.  V.  Inland  Revenue,  1889, 16  R.  624 ; 
26  S.  L.  R.  489. 

360.  Stated  Case— Workmen's  Compen- 
sation Act,  l^ffl.—Held  that  expenses  in- 
curred in  course  of  adjusting  a  case  stated  for 
appeal  under  the  Workmen's  Compensation 
Act,  1897,  were  not  properly  expenses  of  the 
appeal,  falling  to  be  paid  by  an  unsuccessful 
appellant  who  had  been  found  liable  in  the 
expenses  of  this  appeal.    M^Govem  v.  Cooper 
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d:  Coy,,  1901,  4  F.  249;  39  S.  L.  R.  164;  9 
S.  L.  T.  270. 

361.  SnccessM  Party  reftised— Appeal 
— Competency— Failure  to  state  Objection 
to  in  Single  Bills— Objection  snbseauently 
Sustained — Judicature  Act,  sec.  44,  and 
Court  of  Session  Act,  1868,  sec.  64.— Where 
an  objection  to  the  competency  of  an  appeal 
is  not  taken  till  the  case  is  put  out  for  hear- 
ing, the  Court,  although  they  dismiss  the 
appeal  as  incompetent,  will  not  give  the 
respondent  his  expenses.  Ross  v.  Brims,  1878, 
16  S.  L.  R.  438. 

362.  SuccessftQ  Party  reftised— Assault 
—Boy  Struck  by  Schoolmaster— Subsequent 
niness. — The  father  of  a  boy  who  had  been 
struck  by  a  schoolmaster  on  the  head  with  a 
pointer  raised  an  action  of  damages  against 
the  schoolmaster,  averring  that  a  subsequent 
illness  of  the  boy  had  been  caused  by  the 
blow.  Held  that  it  was  not  proved  that  the 
illness  had  been  caused  by  the  blow  and  de- 
fender assoilzied,  but  in  respect  that  the 
master  was  in  fault  in  striking  the  boy,  the 
Court  found  neither  party  entitled  to  ex- 
penses. Etoart  V.  Broum,  1882,  10  R  163; 
20  S.  L.  R.  105. 

363.  Successful  Party  reftised— School 
Board— Dismissal  of  Schoolmaster— Action 
for  Payment  of  Retiring  Allowance.— 
Where  in  an  action  for  a  retiring  allowance 
brought  by  a  removed  schoolmaster  against 
a  School  Board,  they  gave  no  reasons  for  re- 
fusing payment  until  a  remit  was  made  to 
them  to  specify  their  reasons,  held  that  the 
School  Board  were  not  entitled  to  expenses, 
although  successful.  Rohh  v.  Logiealmond 
School  Board,  1876,  2  R.  698;  12  S.  L.  R.  469. 

364.  SuccessftQ  Party  refdsed— Divorce 
—Adultery  not  ProYed- Co-Defender. — 

Where  a  wife,  defender  in  *an  action  of 
divorce,  and  the  co-defender,  were  assoilzied 
on  the  ground  that  adultery  had  not  been 
proved,  but  it  was  established  that  the  co- 
defender  had  taken  the  defender  to  a  house 
of  ill-fame,  held  that  the  co-defender  was  not 
entitled  to  expenses.  Edward  v.  Edward  <t 
Jenkinsm,  1879,  6  R.  1255. 

365.  Successful  Party  refused— Election 
Petition— Wrong  Return  without  Fault  of 
Candidate. — The  successful  petitioners  in  an 
election  petition,  where  a  wrong  return  was 
made  owing  to  the  returning  officer  admitting 


as  good  certain  papers  afterwards  pronounced 
to  be  invalid,  held  not  entitled  to  expenses. 
HasweU  v.  ^ffwart,  1874,  1  R.  925 ;  11  S.  L.  R. 
537. 

366.  SuccessftQ  Party  refdsed— Proving 
the  Tenor  — Casus  amissionis — Fault  of 
Defender. — Expenses  against  defender  refused 
in  an  action  of  proving  the  tenor  of  an  I.O.U., 
although  the  ca^is  amissionis  was  the  theft 
of  the  original  instrument  by  the  defender. 
Borland  v.  Anderson*s  Factor,  1901,  4  F.  129; 
39  S.  L.  R.  109. 

367.  Successful  Party  refdsed— Slander. 

— ^An  action  for  damages  for  slander  contained 
in  a  letter  was  dismissed  as  irrelevant;  but 
the  Court,  being  of  opinion  that  the  letter 
was  in  itself  "  extremely  foolish,''  refused  the 
defender  his  expenses.  Wardlaw  v.  Drysdale, 
1898,  25  R.  879 ;  35  S.  L.  R.  693  (and  cf.  No. 
25). 

368.  SuccessftQ  Party  reftised— Teinds— 
Reclaiming  Note.  —  In  an  action  by  the 
minister  of  a  parish,  raised  for  the  purpose 
of  reclaiming  teinds  which  had  been  diverted 
for  300  years  from  his  to  other  parishes,  the 
ministers  of  those  other  parishes  lodged  de- 
fences. The  Lord  Ordinary,  while  deciding 
for  the  pursuer,  found  no  expenses  due.  The 
defenders  reclaimed.  The  Court,  in  adhering, 
allowed  the  Lord  Ordinary's  finding  as  to 
expenses  to  stand,  but  gave  the  respondent 
the  expenses  of  the  reclaiming  note.  Inver- 
keillar  Minister  v.  Heritors,  1902,  4  F.  719 ;  39 
S.  L.  R.  551 ;  9  S.  L.  T.  479. 

369.  SuccessftQ  Party  refiised- Teinds— 
Surrender  —  Delay. —  A  heritor  delayed  in 
making  a  surrender  of  teinds.  A  minister 
who  unsuccessfully  objected  to  the  surrender, 
held  not  liable  in  expenses,  as  the  heritor's 
delay  had  caused  the  whole  expense.  Earl  of 
Minto  V.  Penell,  1873, 1  R.  156 ;  11  S.  L.  R. 
66. 

370.  SuccessftQ  Party  reftLsed— Tender- 
Sum  Tendered  slightly  less  than  Amount 
Awarded. — ^An  action  was  brought  for  £236. 
In  their  defences  the  defenders  tendered  £150 
as  in  full  of  all  claims.  The  Court  decerned 
against  the  defenders  for  payment  of  £145 
with  interest,  which  raised  the  amount 
awarded  by  the  Court  very  slightly  above 
the  tender.  Held  that  the  technical  rule  as 
to  expenses  must  be  strictly  adhered  to  and 
expenses  found  due  to  neither  party.  Cutlar 
V.  AP Lead's  Trtistee,  1876,  13  S.  L.  R.  308. 
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371.  SucceasftQ  Party  refkised  —  Test 
Case  —  Uimecessary  Proof.  —  Where  a 
superior  in  a  test  case  with  his  feuars  led  an 
unneoessary  proof,  no  expenses  were  allowed 
to  him  although  successful.  Lord  Clinton  y. 
Brown,  1874,  1  R.  1137  ;  11  S.  L.  R.  665. 

372.  SuccessM  Party  reAised— Title  to 
Heritaj^e— Action  to  clear  Title— Beclaim- 
mg  Note  allowed.— In  an  action  raised  by 
the  sellers  of  heritable  subjects  to  have  the 
purchasers  (who  refused  to  take  the  title 
offered)  ordained  to  implement  the  contract 
of  sale,  and  in  which  the  sellers  were  success- 
ful, the  Court  found  neither  party  entitled  to 
expenses  in  the  Outer  House,  but  allowed  the 
sellers  their  expenses  in  the  Inner  House. 
Lamb's  Trs.  v.  Reid,  1883,  11  R.  76;  21 
S.  L.  R.  76. 

373.  SnccessftQ  Party  reftised  —  Un- 
stamped Deed  founded  on— Expense  of 
After-Stamping- Deed  worthless.— One  of 
the  parties  to  an  action  paid  the  expense 
of  stamping  a  document  on  which  he  founded, 
and  which  was  held  by  the  Court  to  be  worth- 
less. Held  that  he  was  not  entitled  to  re- 
cover this  expense  from  the  other  party. 
Htslop  V.  Thomson,  1878,  5  R.  794  ;  15  S.  L.  R. 
467. 

374.  Summary  Procedure  —  Statutory 
Offence— Liability  of  Prosecutor. — Where 
a  statute  creating  an  offence  authorises  the 
Court  to  find  persons  charged  under  it  liable 
in  expenses,  it  by  implication  authorises  the 
Court  to  find  the  prosecutor  liable  in  ex- 
penses. Ren  ton  v.  Wilson,  1888  (J.),  15  R. 
84  ;  25  S.  L.  R.  501.  Todrick  v.  IVilson,  1891 
(J.),  18  R.  41 ;  28  S.  L.  R.  724. 

375.  Summons  — Draft  Summons  — Pay- 
ment before  Service  of  Summons.  — The 
cost  of  preparing  a  summons  to  enforce  pay- 
ment of  a  debt  cannot  be  recovered  from  the 
debtor  if  he  offer  to  pay  the  debt  before  the 
summons  is  served.  Mintons  v.  Haicley  db 
Coy,,  1882,  20  S.  L.  R.  126. 

376.  Superior  and  Vassal— Casualty- 
Composition  —  Belief  by  Seller.— A  pur- 
chaser of  lands,  who  unsuccessfully  defended 
an  action  by  a  superior  for  payment  of  com- 
position, was  found  entitled  to  relief  against 
the  seller  in  a  subsequent  action  at  his  in- 
stance. Held  that  the  seller  was  liable  in 
the  expenses  of  the  unsuccessful  defence  of 
the  purchaser.  Straiton  Estate  Coy.,  Ltd.  v. 
Stephens,  1880,  8  R.  299  ;  18  S.  L.  R.  187. 


377.  Taxation  —  Account  of  English 
Solicitor. — ^An  account  of  expenses  included 
an  account  incurred  by  the  agents  to  an 
English  solicitor.  The  auditor  having  no 
authority  to  tax  the  English  solicitor's  ac- 
count allowed  it  alL  On  a  note  of  objections 
the  Lord  Ordinary  remitted  the  account  of  the 
English  solicitor  to  an  English  taxing  master 
to  tax  and  report.  Camper  db  Nicholsons,  Ltd. 
V.  fVemyss,  1903  (O.  H.),  11  S.  L.  T.  290. 

378.  Taxation— Account  of  Foreign  Soli- 
citor.— Where  the  costs  of  a  foreign  solicitor 
are  taxed  according  to  foreign  rules,  the  audi- 
tor of  the  Court  of  Session  is  not  entitled  to 
apply  to  his  account  (as  forming  an  item  in  a 
charge  of  expenses)  the  rules  applicable  to 
a  Scots  law-agent.  Ebhw  Vale  Steel,  <tc,,  Coy. 
V.  Wood's  Trustee,  1898,  25  R  925  ;  35  S.  L.  R 
759 ;  6  S.  L.  T.  42 ;  Parker  v.  i^.  B.  Rly.  Coy., 
1900  (O.  H.),  8  S.  L.  T.  18. 

379.  Taxation — Interlocutor  Remitting 
Accounts  for  Taxation  —  Competency.— 

Hastie  v.  Steel,  1887,  24  S.  L.  R  340. 

380.  Teinds  —  Bzpenses  Incurred  by 
Common  Agent  in  Carrying  on  Litigation 
without  Consent  of  Heritors. — Stewart  v. 
Locality  of  Auchiergaven  and  Logiebride,  1882 
(O.  H.),  19  S.  L.  R  449. 

381.  Tender. — A  tender  made  before  the 
date  of  lodging  defences  must  be  accompanied 
by  an  offer  of  expenses.  Low  v.  Spences,  1895 
(O.  H.),  3  S.  L.  T.  170. 

382.  Tender— Action  without  ProTious 
Demand. — The  magistrates  of  a  burgh  sued 
L.  for  £34  as  the  amount  of  assessments  due  by 
her  under  the  General  Police  and  Improve- 
ment Act,  1862,in  respect  of  subjects  belonging 
to  her  in  the  burgh.  L.  lodged  defences,  in 
which  she  stated  that  prior  to  the  raising  of 
the  action  no^demand  had  been  made  for,  or 
notice  given  of,  the  assessments  now  sued 
for,  and  tendered  £25  in  full  of  all  claims, 
leaving  the  question  of  expenses  to  the  de- 
termination of  the  Court.  This  tender  the 
pursuers  judicially  accepted.  Held  that  the 
pursuers  having  failed  to  instruct  that  they 
had  given  any  notice  to  the  defender,  or  made 
any  extrajudicial  demand,  must  pay  the  ex- 
penses of  the  action  which  they  had  raised. 
Magistrates  of  Leith  v.  Leiinon,  1881, 18  S.  L.  R. 
313. 

383.  Tender— Appeal  for  Jury  Trial— 
Precognitions  taken  before  Action 
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A.  S.  15th  July  1876.— After  proof  had  been 
allowed  in  a  Sheriff  Court  action  an  appeal 
was  taken  for  jury  trial  Before  issues  had 
been  approved,  a  tender  was  made  by  the 
defender  and  accepted  by  the  pursuer.  Held 
that  the  defender  was  not  liable  to  the  pur- 
suer for  the  expense  of  precognitions  taken 
before  the  action  was  raised.  Church  v.  Cale- 
donian Rly.  Co,,  1883,  11  R  398  ;  21  S.  L.  R 
268. 

384.  Tender  —  Attack   on   Character.— 

The  defender  in  an  action  for  damages  for 
breach  of  promise  of  marriage  tendered  a  sum 
greater  in  amount  than  that  awarded^  after 
trial,  by  a  jury.  The  Court  found  the  pursuer 
entitled  to  expenses  up  to  the  date  of  the 
tender,  and  the  defender  entitled  to  the  ex- 
penses after  that  date,  no  effect  being  given 
to  an  argument  by  the  pursuer  that,  in  the 
action,  an  attack  had  been  made  upon  her 
character  which  she  was  entitled  publicly  to 
confute.  Brodte  v.  MacGregor,  1901,  4  F.  93 ; 
39  S.  L.  R  87 ;  9  S.  L.  T.  236. 

385.  Tender— Constraetion  of.— See  Rid- 
dell  V.  Lanarkshire  and  Ayrshire  Rly,  Co,,  1904, 
6  F.  432  ;  41  S.  L.  R  319 ;  11  S.  L.  T.  689. 

386.  Tender— Delay  in  Accepting.— The 
defender  in  an  action  for  damages  for  personal 
injury  lodged  a  tender  on  21st  June.  It  was 
accepted  on  26th  June.  The  Court  found  the 
pursuer  entitled  to  the  expenses  incurred  by 
him  down  to  and  including  June  24,  and  found 
the  defenders  entitled  to  expenses  after  that 
date.  McLaughlin  v.  Glasgow  TramAoay  and 
Omnibus  Coy,,  1897,  24  R  992 ;  5  S.  L,  T.  74. 

387.  Tender— Extrajudicial  Tender  Re- 
peated on  Becord— Offer  of  Expenses.- The 

defenders  on  record  repeated  an  extrajudicial 
tender  which  had  been  rejected  before  the 
raising  of  the  action,  but  without  offering 
expenses.  This  offer  was  accepted  after  a 
proof  had  been  ordered.  Held  that  the  de- 
fenders were  entitled  to  expenses.  Gunn,  tkc. 
V.  HurUer,  1886,  13  R  573 ;  23  S.  L.  R  395. 

388.  Tender— Extrajudicial  Offer-^Judi- 
cial  Tender. — Observations  as  to  the  effect  on 
the  question  of  expenses  of  an  extrajudicial 
offer  and  a  judicial  tender.  Little,  dx,  v. 
Bums,  dx,,  1881,  9  R  118 ;  19  S.  L.  R  105. 

389.  Tender  —  Extrajudicial  Offer.  — 
Where  a  defender  had  made  an  extrajudicial 
offer  of  a  sum  in  excess  of  that  recovered  by 
a   pursuer  the  Court  found  'neither .  party 


entitled  to  expenses.  Critchley  v.  Campbell, 
1884,  1 1  R  475  ;  21  S.  L.  R.  326.  Followed 
with  doubt  in  Miller  v.  M'Phun,  1895,  22  R. 
600;  32  S.  L.  R  471 ;  3  S.  L.  T.  6. 

390.  Tender— Fees  to  Counsel— Advis- 
ing as  to  Acceptance— Adjustment  o£  Re- 
cord.— An  action  of  damages  for  bodily  injury 
was  settled  after  the  closing  of  the  record  by 
the  pursuer's  acceptance  of  a  tender  of  a  sum 
in  full  of  his  claims.  Under  the  tender  he  was 
also  entitled  to  expenses  of  process.  Held  (1) 
that  he  was  entitled  to  include  in  his  account 
of  expenses  as  against  the  defenders  a  fee  to 
senior  counsel  for  advising  as  to  the  accept- 
ance of  the  tender ;  but  (2)  that  the  pleadings 
being  of  a  simple  and  ordinary  nature,  he  was 
not  entitled  to  include  a  fee  to  senior  counsel 
for  assistance  at  adjusting  and  closing  the 
record.  Nixon  v.  7%i  N.  B.  Rly.  Coy.  (O.  H.), 
1882,  20  S.  L.  R  160. 

391.  Tender— Offer   of   Expenses.— The 

Court  will  attach  no  weight  to  a  tender  made 
extrajudicially,  and  containing  no  offer  of  ex- 
penses. JFick  V.  Jf^iek,  1898,  1  F.  199;  36 
S.  L.  R.  180. 

392.  Tender— Put  on  at  Adjustment.— 

In  negotiations  between  parties  before  service 
of  a  summons  a  tender  was  made.  After 
service  the  tender  was  not  repeated  in  the 
defences  as  lodged,  but  was  put  on  at  adjust- 
ment. The  tender  having  been  accepted,  held 
that  the  defender  was  entitled  to  expenses 
only  from  the  date  of  closing  the  record. 
Bryden  v.  Devlin,  1899  (O.  H.),  6  S.  L.  T.  279. 

393.  Tender— Slander  — Apology.- The 

defender  of  an  action  of  damages  for  slander 
tendered  £25  and  a  hypothetical  apology : 
"  If  he  used  words  which  could,  &c.,  &c,,  he 
was  sorry."  A  jury  awarded  £5  as  damages. 
The  Court  held  the  defender  entitled  to  his 
expenses  from  the  date  of  the  tender. 
MitchelU  v.  Nicoll,  1890,  17  R.  795. 

394.  Tender  —  Slander  —  Apology.  —  An 

action  of  damages  for  slander  was  settled  by 
the  pursuer  accepting  an  apology  made  by  the 
defender.  The  defender  did  not  admit  using 
the  words  complained  of,  but  declared  that 
''if  any  expressions  used  by  him,  &c.,"  he 
vrithdrew  them  and  apologised.  Held  that 
the  pursuer  was  entitled  to  expenses.  Hunter 
V.  Russell,  1901,  3  F.  596  ;  38  S.  L.  R  420 ; 
8  S.  L.  T.  476. 

395.  Tender  —  Tender  before  Defences 
Lodged— Tender  Repeated  in  Defences— 
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OiFer  of  Expenses. — A  tender  made  in  the 
defences  need  not  be  accompanied  by  an  offer 
of  expenses  if  defender  has  offered  the  same 
sum  before  litiscontestation.  Nash  ▼.  Smith, 
1894  (O.  H.),  2  S.  L.  T.  318. 

396.  Trust—Charitable  Trust— Petition 
for  Directions — ''Proceedings,  connected 
therewith"— Ferguson  Bequest  Fund  Act, 
1869,  sec.  18. — Expenses  of  an  action  of 
declarator  alloiced  to  be  paid  out  of  the  fund, 
The  Fergxison  Bequest  Fund  Case,  1879,  6  R. 
486  ;  16  S.  L.  R.  300. 

397.  Trustee  —  Bankruptcy  —  Personal 
Liability. — Where  a  trustee  on  sequestrated 
estates  litigates  with  strangers  he  shall  be 
found  personally  liable  in  expenses.  Hutton, 
Petitioner,  1899  (B.  C),  6  S.  L.  T.  401. 

398.  Trustee  —  Bankruptcy  —  Watching 
Fees. — A  trustee  on  a  sequestrated  estate 
who  was  allowed  watching  fees  in  a  petition 
for  recall  of  the  sequestration,  held  not  en- 
titled to  the  expenses  of  taking  separate  pre- 
cognitions. Martin  d;  Coy.  v.  HwUer,  1897,  25 
R.  125  ;  35  S.  L.  R.  131 ;  5  S.  L.  T.  202. 

899.  Trustee  — Discharge  — Scale.— Fe^ 
that  a  trustee  suing  for  his  discharge  is  en- 
titled to  expenses  as  between  agent  and 
client,  on  the  ground  that  he  must  be  kept 
indemnis,  Davidson* s  Trs,  v.  SimmonSy  1896, 
23  R.  1117 ;  33  S.  L.  R.  748  ;  4  S.  L.  T.  80. 

400.  Trustee  —  Legatees  —  Disputes  be- 
tween Legatees  on  Validity  of  Will— Pay- 
ment out  of  Trust  Funds. — Two  sets  of 
legatees  disputed  the  validity  of  a  codicil. 
Certain  minors  who  were  interested  in  the 
result  of  an  action  raised  to  settle  the  dis- 
pute, were  represented  by  a  curator  ad  litem 
who  watched  the  various  stages  of  the  suit. 
A  motion  by  the  unsuccessful  party  to  have 
the  expenses  of  the  process  taken  out  of  the 
trust-estate  refused,  Fairbairn  v.  Neville, 
1897,  25  R  192;  35  S.  L.  R  178;  5  S.  L.  T. 
224. 

401.  Trustee  —  Litigation  with  Bene- 
^ciary  —  Expenses  not  to  come  out  of 
Beneficiary's  Share. — Testamentary  trustees 
having  unsuccessfully  sued  one  of  the  resid- 
uary legatees,  were  found  liable  in  expenses, 
"  declaring  that  no  part  of  the  expenses  are 
to  be  paid  out  of  the  share  of  estate  falling 
to"  the  defender.  Easson^s  Trs,  v.  Mailer, 
1901,  3  F.  778 ;  38  S.  L.  R.  700;  9  S.  L.  T. 
84. 


402.  Trustee  —  Personal   Liability.  — A 

trustee  defended  an  action  in  which  he  was 
called  "as  trustee  and  executor."  He  was 
found  'Miable  in  expenses."  Held  that  his 
liability  was  personal.  Anderson  v.  Anderson^ s 
Trustee,  1901,  4  F.  96;  39  S.  L.  R.  94;  9 
S.  L.  T.  245. 

403.  Trustee  —  Personal  Liability.— Per 
Ld.  Watson.  If  a  trustee  chooses  to  litigate 
he  must  see  that  the  beneficiaries  [here  cre- 
ditors] assent  to  his  proceedings,  or  he  must 
litigate  at  his  own  risk.  Gowie  v.  Muirden, 
1893  (H.  L),  20  R.  81;  31  S.  L.  R.  275;  1 
S.  L.  T.  176. 

404.  Trustee  — Personal  Liability  —  In- 
competent Process. — Trustees  found  per- 
sonally liable  for  the  expenses  of  an  incom- 
petent multiplepoinding.  Mackenzie's  Trs,  v. 
Sutherland,  1825,  22  R.  233 ;  32  S.  L.  R  641 ; 
2  S.  L.  T.  422. 

405.  Trustee  — Personal  Liability  — In- 
sufficiency of  Trust  Funds.— Statutory  navi- 
gation commissioners  unsuccessfully  defended 
an  action  of  damages  for  injury  to  a  ship  in 
a  river.  Their  only  source  of  income  was 
rates,  the  whole  of  which  were  assigned  in 
security  of  money  borrowed,  the  interest  on 
which  they  were  insufficient  to  pay.  Decree 
for  expenses  granted  against  defenders  qua 
commissioners,  reserving  all  questions  of  per- 
sonal liability  in  the  event  of  the  navigation 
funds  being  insufficient.  Foung,  dx,  v.  NUh 
Commrs.,  1876,  3  R.  991 ;  13  S.  L.  R.  636. 

406.  Trustee— Personal  Liability— Belief 
against  Trust— Action  with  Beneficiary.— 
A  beneficiary  raised  an  action  against  his 
trustees,  unreasonable,  but  technically  well- 
founded.  The  Court  being  of  opinion  that^ 
in  the  subject-matter  of  the  suit,  the  trustees 
had  acted  reasonably  and  in  good  faith,  found 
them  entitled  to  charge  their  expenses  against 
the  trust-estate.  Gibson  v.  GaddaWs  Trs., 
1895,  22  R.  889 ;  32  S.  L.  R.  668 ;  3  S.  L.  T. 
81. 

407.  Trustee  —  Personal  Liability  — 
Wife's  Trustee  suing  Husband.— The  testa- 
mentary trustee  of  a  deceased  wife  sued  her 
husband  for  funds  alleged  by  him  to  belong 
to  the  trust  and  to  be  retained  by  the 
husband.  The  defender  was  assoilzied.  There 
were  no  trust  funds.  Held  that  the  pursuing 
trustee  was  liable  in  expenses.  Bonner's  Trs, 
V.  Bonner,  1902,  4  F.  429  ;  39  S.  L.  R  532 ; 
9  S.  L.  T.  361. 
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408.  TniBtee  —  Reduction  of  Will  — De- 
fence of  Oharacter— Payment  ont  of  Trust 
Fnnds. — Trustees  hM  entitled  to  retain  out 
of  the  trust-estate  the  expenses  of  an  un- 
suooessful  defence  of  an  action  of  reduction  of 
the  trust-deed  under  which  they  acted,  where 
the  issue  to  try  the  cause  (the  ground  of 
reduction  being  facility  and  circumvention) 
was  couched  in  general  terms,  and  suggested 
that  they,  the  trustees,  had  been  guilty  of 
fraud.  CridUon  v.  HendersorCi  Trs.,  1899,  1 
F.  24  ;  36  S.  L.  R.  22  ;  6  S.  L.  T.  165. 

409.  Trustee— Reduction  of  Will— De- 
fence of  Oliaracter— Payment  out  of  Tmst 
Funds.  —  Trustees  who  had  unsuccessfully 
defended  an  action  for  reduction  of  the  deed 
under  which  they  had  acted,  allowed  expenses 
out  of  the  trust  funds,  they  having  been 
charged  with  impetrating  the  deed,  and  the 
jury  having  returned  a  special  finding  exoner- 
ating them.  Ro88  v.  Ross's  Trs.,  1898,  25  B. 
897  ;  35  S.  L.  R  699 ;  6  S.  L.  T.  29. 

410.  Trustee— Reduction  of  Trust-Deed 
—Payment  out  of  Trust  Funds. —  The 
trustees  and  next-of-kin  of  a  testator  having 
unsuccessfully  defended  an  action  to  reduce 
his  testament  on  the  ground  of  fraud  and 
circumvention^  and  failed  in  a  motion  to  have 
the  verdict  set  aside,  held  entitled  out  of  the 
funds  to  the  expenses  of  one  defence  up  to 
date  of  verdict.  Munro  v.  Strain,  1874,  1  R. 
1039  ;  11  S.  L.  R.  583. 

411.  Tmstee— Reduction  of  Tmst-Deed 
—Payment  ont  of  Trust  Funds. — There  is 
no  general  rule  as  to  allowing  or  disallowing 
their  expenses  out  of  the  trust-estate  to 
testamentary  trustees  who  have  unsuccess- 
fully defended  an  action  of  reduction  of  the 
trust-deed.  Watson  v.  Watson^ s  Trs.,  1875, 
2  R.  344 ;  12  S.  L.  R  266. 

412.  Trustee  —  Sequestrated  Estate  — 
Discharged  Trustee— Sist  re  Expenses.- 

A  trustee  on  a  sequestrated  estate  raised  an 
action  in  which  he  obtained  from  the  Lord 
Ordinary  a  decree  finding  him  entitled  to 
expenses.  The  defender  reclaimed.  Mean- 
while the  trustee  was  removed  from  ofiice. 
His  successor  refused  to  sist  himself  in  the 
action,  whereon  the  original  trustee  craved 
leave  to  sist  himself,  on  the  ground  that  he 
had  an  interest  in  the  question  of  expenses. 
The  Court  reftLsed  the  application.  Mackenzie 
V.  Fowler,  1897,  24  R  1080  ;  34  S.  L.  R  810 ; 
5  a  L.  T.  107. 


413.  Trustee— Voluntary  Trust-Deed— 
Personal  Liability. — Where  a  trustee  acting 
under  a  voluntary  deed  for  creditors  paid  a 
claim  under  an  error  in  law,  and  was  found 
liable  to  replace  the  sum,  he  was  held  per- 
sonally liable  in  expenses  of  the  process  which 
had  been  rendered  necessary  by  his  mistaken 
action.  Bultercase  ct*  O eddies  Trustee  v.  Geddie, 
1897, 24  R  1128;  34  S.  L.  R  844 ;  5  S.  L.  T.  108. 

414.  Tutor— Personal  Liability.— A  tutor 
is  liable  for  the  expenses  of  a  litigation  con- 
ducted by  him  for  his  ward.  While  v.  Steel, 
1894,  21  R.  649 ;  31  S.  L.  R5542 ;  1  S.  L.  T.  575. 

415.— UnsuccessftQ  Party  found  entitled 
to — Multiplepoinding— Curator  ad  litem. — 

A  curator  ad  litem — an  unsuccessful  claimant 
— held  entitled  to  expenses,  though  no  ex- 
penses were  awarded  to  the  other  unsuccess- 
ful claimants.  Dunlop  v.  Brown,  1903  (O.  BL), 
1 1  S.  L.  T.  522. 

416.  Unsuccessftil  Party  found  entitled 
to  —  Slander  —  Apology  —  Tender.  —  The 

defender  of  an  action  of  damages  for  slander, 
in  putting  in  defences  expressed  regret, 
tendered  a  guinea  and  expenses,  and  offered 
an  apology.  A  jury  found  for  the  pursuer — 
damages  ^d.  The  Court  awarded  the  defender 
expenses.  Sproll  v.  Walker,  1899,  2  F.  73 ;  37 
S.  L.  R  54 ;  7  S.  L.  T.  195. 

417.  Unsuccessftil  Party  found  entitled 
to — Tender— Action  Unnecessary  and  Un- 
reasonable.— The  defender  in  an  action  made 
an  extrajudicial  tender  largely  in  excess  of 
the  sum  ultimately  recovered  by  the  pursuer, 
and  in  his  defences  he  made  a  tender,  also  in 
excess  of  the  sum  recovered.  With  neither 
tender  did  he  make  an  offer  of  expenses.  The 
Court,  holding  that  the  defender's  conduct 
had  been  most  reasonable,  and  the  action 
unnecessary,  found  the  defender  entitled  to 
expenses.  Mavor  db  Coulson  v.  Grierson,  1892, 
19  R.  868 ;  29  S.  L.  R  766. 

418.  IJnsuccessftQ  Party  found  entitled 
to— Title  to  Heritage— Reasonable  Objec- 
tion.— A  purchaser  of  heritage  objected  to 
the  title  offered.  The  seller  pursued  for 
implement.  The  Lord  Ordinary  held  the 
objection  ill-founded,  but,  in  respect  that  it 
was  not  frivolous,  foimd  the  defender  entitled 
to  expenses.  Walters^  Trustee  v.  0*Mara,  1902 
(0.  H.),  9  S.  L.  T.  395. 

419.  IJnsuccessftQ  Party  found  entitled 
to— Title  to  Heritage— Reasonable  OD^eo- 


799 


EXPENSES 


800 


tion. — When  litigation  euBues  between  the 
buyer  and  seller  of  property  in  order  to  clear 
up  questions  of  title,  not  frivolous^  the  seller, 
although  Isuooessful  in  estabhshing  the  title 
offered,  is  liable]  in  expenses.  Howard  d: 
Wyndham  v.  Richmond's  Trs.^  1890,  17  R.  990 ; 
27  S.  L.  R  800. 

420.  Ummccessfol  Party  found  ^entitled 
to— Title  to  Heritage— Beasonable  Objec- 
tion.— A  purchaser^of  heritage,  fairly  taking 
exception  to  the  title  offered,  was  found 
entitled  to  the  expenses  of  defending  an 
action  at  the  instance  of  the  seller,  in  which 
the  validity  of  the  title  was  established. 
Walker  v.  Galbraith,  1895,  23  R  347;  33 
S.  L.  R.  246 ;  3  a  L.  T.  214. 

421.  UnsuccesaM  Party  found  entitled 
to— Title  to  Heritage— Reasonable  Objec- 
tion.— A  purchaser  of  a  heritable  subject, 
whose  objection  to  the  title  was  found  to  be 
reasonable,  but  who  was  held  to  be  bound  to 
take  the  subjects  upon  the  title  being  recti- 
fied, held  entitled  to  expenses.  Leask  v.  Johnr 
stone,  1886,  24  S.  L.  R.  78.     Cf.  No.  331. 

422.  Unsuccessftili  Party  found  entitled 
to— Unreaaonable  Conduct  of  ^SuccesaM 
Party  —  Precognition;|of  Servants  of  De- 
fenders.— Defenders  having  thrown  obstacles 
in  (the  way  of  the  pursuer's  precognition  of 
their  servants  who  were  necessary  witnesses, 
the  Court  found  the  defenders,  although 
successful,  liable  in  expenses.  Barrie  v. 
Caledonian  Ely.  Coy.,  1902, 5  F.  30 ;  40  S.  L.  R. 
50 ;  10  S.  L.  T.  333. 

423.  Witness— English]  Witnesses— Pre- 
cognitions by  Knglish  Solicitors. — The  costs 
of  making,  through  English  solicitors,  precog- 
nitions^of  witnesses  resident  in  England,  must 
be  taxed  in  accordance  with  the  English  scale 
of  fees.  Ebbw  Vale  Steel,  Iron,  and  Coal  Coy, 
V.  Murray  and  Others,  1898,  25  R.  925;  35 
S.  L.  R  759 ;  6  S.  L.  T.  42. 

424.  Witness — Evidence  superseded  by 
Admission. — Held  that  a  defender  was  en- 
titled to  recover  the  expenses  of  witnesses 
whom  he  had  cited  in  order  that  they  might 
speak  to  questions  of  fact  raised  in  record, 
but  given  up  by  the  pursuer's  admissions 
made  in  course  of  the  proof.  Gunn  v.  Muir- 
head,  1899,  2  F.  10;  37  S.  L.  R.  9;  7  S.  L.  T. 
162. 

425.  Witness— Expenses- Liability  of 
Edinburgh  Agent  for— Act  of  Sederunt, 


2l8t  December  1765. — ^The  agent  conducting 
a  cause  in  the  Court  of  Session  held  liable  for 
the  expenses  of  witnesses  who  had  appeared, 
before  a  commissioner  under  a  dihgenoe 
granted  by  the  Lord  Ordinary,  though  he  had 
not  personally  instructed  the  citation,  tha^ 
having  been  done  by  the  party  in  his  own 
name.  Fraser  v.  Stronach,  1887  (O.  H.),  25 
S.  Li.  R.  76. 

426.  Witness— Expense— Poe^ned  Diet 
— Cost  of  maintaining  Witness — Seafaring 
Men. — A  diet  fixed  for  the  25th  January  was 
postponed  till  1st  March.  The  pursuer  had  a 
number  of  seafaring  men  in  attendance  on  the 
25th  January.  He  thought  it  better  to  keep 
them  at  home  till  the  trial  than  to  examine 
them  on  commission  and  let  them  go  abroad. 
Held  that  he  was,  in  the  circumstances,  justi- 
fied and  entitled  to  recover  the  cost  of  their 
maintenance  as  an  item  in  his  bill  of  expenses. 
Parker  v.  N.  B.  Rly.  Coy.,  1900  (O.  H.),  B 
S.  L.  T.  18. 

427.  Witness— Party  as— Trayelling  Ex- 
penses.— ^A  party  to  an  action  who  was  a 
necessary  witness  travelled  from  Vancouver 
to  give  evidence.  Held  that  he  could  recover 
the  costs  of  his  journey  as  expenses  against 
the  pursuer.  Dairon  v.  Dairon,  1900,  3  F. 
230  ;  38  S.  L.  R  179  ;  8  S.  L.  T.  303. 

428.  Witness  — Skilled  — Acconntant  — 
Fee  for  Investigations. — The  Lord  Ordinary 
refused  to  interfere  with  the  auditor's  taxation 
of  the  fee  allowed  to  an  accountant  for  in- 
vestigations into  the  books  of  one  of  the 
parties  to  an  action.  JVhiteley  Ltd,  v.  Dobson, 
MolU  db  Coy. ;  WhUeley,  Ltd.  v.  Sinclair,  1902 
(O.  H.),  10  S.  L.  T.  325. 

429.  Witness  —  Skilled  —  Two  Account* 
ants. — ^Where  only  a  short  time  was  available 
for  examination  of  books  prior  to  a  jury  trial, 
fees  allowed  for  two  accountants.  Tannett, 
Walker  dc  Coy,  v.  Hannay  d)  Sons,  1874,  1  R. 
440;  11  S.  L.  R286. 

430.  Witness— Skilled— Analyst— Biver 
Pollution. — In  an  action  for  declarator  and 
interdict  by  riparian  proprietors  to  prevent 
the  pollution  of  a  river  by  discharge  from 
ironworks,  the  defenders  admitted  that  the 
river  had  been  polluted  by  discharges  from 
their  works,  and  a  remit  was  made  to  men 
of  skill  to  inspect  certain  remedial  works 
made  by  them,  and  to  report.  Held  that  the 
pursuers  were  entitled  to  recover  from  the 
defenders  the  charges  of  a  skilled  chemist^ 
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employed  by  them,  for  attendance  at  various 
meetings  of  parties  before  the  reporters,  but 
not  those  for  making  analysis  of  the  water, 
nor  the  charges  of  their  law-agent  for  his 
attendance  at  these  meetings.  Colder  v.  A  ddie 
it  Sons,  1883  (O.  H.),  20  S.  L.  R.  868. 

431.  Witness— Skilled— Barrister.— One 
hundred  guineas  and  seventy  guineas  allowed 
as  fees  to  English  barristers  who  gave  evidence 
on  English  law  in  an  action  involving  £50,000. 
Pamell  v.  JFalter,  1890, 17  B.  552  ;  27  S.  L.  R 
443. 

432.  Witness  —  Skilled  —  Oertiflcate  by 
Judge— Date  of  Motion  for— Vacation— 
A.  S.  16th  Jnly  l%7e.— Held  by  Ld.  Kyllachy, 
after  consultation  with  his  brethren,  (1)  that 
the  date  of  pronouncing  judgment  in  cases 
where  the  evidence  had  been  taken  on  proof, 
and  the  date  of  the  verdict  in  jury  trials, 
were  the  points  of  time  from  which  the  eight 
days  allowed  by  the  A.  S.  15th  July  1876,  for 
a  motion  to  certify  skilled  witnesses,  began 
to  run  ;  and  (2)  that  in  computing  the  eight 
days,  days  of  vacation  were  not  to  be  counted. 
Scott  V.  L.  d'  D,  Rly.  Coy.,  1897  (O.  H.),  5  S.  L.  T. 
165. 

433.  Witness  —  Skilled — Oertificate  by 
Judge— Notice— A.  S.  15th  July  1876.— 
Held  that  the  provisions  of  the  above  Act  of 
Sederunt  regarding  certification  of  skilled 
witnesses  did  not  apply  to  oases  where 
evidence  is  taken  before  one  of  the  judges 
of  the  Inner  House,  and  that  in  such  cases 
the  Court  may  allow  additional  charges  for 
skilled  witnesses  on  a  motion  for  the  approval 
of  the  auditor's  report.  Opinions  that  notice 
of  an  application  for  certification  of  skilled 
witnesses  need  not  be  given  to  the  opposite 
party.  Lord  Elphinstone  v.  Monkland  Iron  and 
Coed  Coy.  Ltd,,  1887, 14  R  449 ;  24  S.  L.  R  323. 

434.  Witness  —  Skilled  —  Certificate  by 
Judge— A.  S.  10th  July  1844,  sec.  L—Held 
that  the  Division  cannot  certify  the  expenses 
of  skilled  witnesses  under  the  above  Act  of 
Sederunt,  even  although  it  has  reversed  the 
judgment  of  the  Lord  Ordinary.  Gibson  v. 
JVest  Lothian  OH  Coy.,  1887,  14  R  578  ;  24 
S.  L.  R.  420. 

435.  Witness  —  Skilled  —  Certificate  by 
Judge— A.  S.  10th  July  1844,  sec.  4— Appli- 
cation to  ProofjB. — The  provision  of  the  A.  S. 
requiring  a  certificate  from  the  judge  to 
warrant  allowances  to  skilled  witnesses,  held 
applicable  to  proofs  before  the  Lord  Ordinary 


as  well  as  to  jury  trials.  Tough's  Trs.  v. 
DumbaHon  Water  Commrs.,  1874,  1  R  879; 
11  S.  L.  R.  505. 

436.  Witness— Skilled— Fees  for  attend- 
ing Proof — Certification. — Certification  of 
skilled  witnesses  by  the  presiding  judge  will 
entitle  them  to  fees  for  necessary  preliminary 
investigations,  but  will  not,  except  in  ex- 
ceptional circumstances,  entitle  them  to  more 
than  the  regulation  fee  of  £2,  2s.  for  attend- 
ance at  Court.  Ebbw  Vale  Steel,  dx.  Coy,  v. 
Murray  aiui  Others,  1898, 25  R.  925 ;  35  S.  L.  R 
759  ;  6  S.  L.  T.  42. 

437.  Witness  —  Skilled  —  Medical  —  Ex- 
amination of  Party  in  London.— Fees  of 

£131,  5s.  and  £105  allowed  to  the  doctors 
who  had  examined  in  London  the  pursuer  of 
an  action  of  declarator  of  nullity  of  marriage. 
A.B.Y,  C,  D.,  1894,  22  R  186;  32  S.  L.  R 
148;  2S.  L.T.  369. 

438.  Witness  —  Skilled — Medical  —  Fee 
for  Examination  of  Party.  —  In  an  action 
of  declarator  and  of  nullity  of  marriage  on  the 
ground  of  impotency,  doctors  examined  the 
impotent  party.  The  Court  allowed  £5,  5s. 
as  a  reasonable  fee  for  each  examination,  in 
addition  to  £2,  2s.  for  attending  and  giving 
evidence.  M.  v.  (?.,  1902  (0.  H.),  10  S.  L.  T. 
264. 

439.  Witness  —  Skilled — Medical  —  Pre- 
liminary Examination.- Three  guineas  held 
an  adequate  fee  for  a  doctor's  examination 
(preparatory  to  giving  evidence)  of  the  pur- 
suer of  an  action  for  damages  for  personal 
injury.  Crossan  v.  Caledonian  Rly,  Coy.,  1902, 
5  F.  187  ;  40  S.  L.  R.  167  ;  10  S.  L.  T.  562.  Cf, 
No.  263. 

440.  Witness  —  Skilled  —  Medical  —  Re- 
ports— Precognition. — fVatson  v.  Caledonian 
Rly.  dry,,  1901,  3  F.  999 ;  38  S.  L.  R  717 ;  9 
S.  L.  T.  102.  Tumhdl  v.  N.  B.  Rly.  Coy,,  1903, 
40  S.  L.  R  699;  US.  L.  T.  140. 

441.  Witness  —  Skilled  —  No  InyestigSr 
tions  —  A.  S.  16th  July  1876.— fl^«W  that 
no  additional  charge  should  be  allowed  in  the 
case  of  witnesses  who  were  called  to  give 
scientific  opinions  upon  the  facts,  proved  or 
alleged  to  be  proved,  but  who  had  themselves 
made  no  investigation  into  the  facts.  Fer- 
guson  V.  Johnston,  1886  (0.  H.),  13  R.  635;  23 
S.  L.  R.  508. 

442.  Witness  —  Skilled— Taxation.— The 
auditor  reduced  fees  of  an  expert  from  £214 
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to  £67.  The  Goari  repeUei  aa  objeeiion  to 
ibe  taaution.  Burrdl  ASorw.  BwueU  <£-  a>y., 
1900,  3  F.  12 ;  38  &  L.  R.  8 ;  8  &  L.  T.  222. 


FACTOBT  ACTS 

j 
L  Ftm     Edaeatum  —  Half-  TiiiMfB  —  '. 
OhMggm  for  Behool  BookB  —  Fadory  and  | 
Warkahopa  Att,  187S»  mci^  23  and  85l—  ' 
School  Boards  wliicfa  accept  the  GoTemment 
gnmt,  which  preclndee  them  from  chaiging 
their  ichoUrs  '^feec,"  can    make   no   chum 
afpainat  them  for  the  coat  of  booka,  Ac    It 
foUowa  that  they  can  make  no  auch  claim 
under  the  Factory  and  Workahopa  Act,  1878, 
against  employers  of  scholars  as  half-timers. 
Dundu  School  Board  v.   GUroy,  Sonn  d:  Coy., 
1899,  1  F.  909  ;  36  8.  L.  R  718;  7  8.  L.  T.  38. 

2.  EmployiiMiit  —  Superinteiident— Fac- 
tory and  Workahop  Act^  1878,  sec  94.— 
A  young  person  or  woman  is  deemed  to  be 
employed,  in  the  sense  of  the  Factory  Act) 
1878,  sec,  94,  who  ''works  in  a  factory  or 
workahop,  whether  for  wages  or  not,  in  a 
manufacturing  process,  ...  or  in  any  other 
kind  of  work  incidental  thereto."  Held  that 
a  young  woman  who  acted  as  superintendent 
in  a  millinery  establishment,  who  received 
wa^es  and  a  percentage  of  profits,  but  who 
regulated  her  own  hours  and  did  none  of  the 
manual  work,  was  employed  in  the  sense  of  the 
Act.  Graves  v.  Duncan^  1899  (J.),  2  Adam, 
711 ;  1  F.  72 ;  36  8.  L.  R.  490  ;  6  S.  L.  T.  :J91. 

8.  Laundry— Hotel  Laundry— ''Trade" 
—"Cbdn"— Factory  and  Worksliop  Act, 
1896,  sec.  22,  anbaec;  L—JJeld  that  a  laundry 
attached  to  a  hotel,  in  which  hotel  washing 
and  that  of  visitors  was  done,  was  not  a 
laundry  ''carried  on  by  way  of  trade  or  for 
purpose  of  gain,"  in  the  sense  of  the  Factory 
Aot|  1896.  Caledonian  Rly,  Coy.  v.  Paterson, 
1898  (J.),  2  Adam,  620;  1  F.  24 ;  30  S.  L.  B. 
60  ;  6  8.  L.  T.  194. 

4.  Oontravention— Firm— Representation 
by  Manager.  —  On  a  complaint  of  a  breach 
of  the  Factory  Acts  by  a  firm,  the  manager 
of  the  firm  appeared  at  the  diet  to  represent 
it.  The  Sherifif  refused  to  recognise  him  as 
representing  the  firm,  and,  finding  that  the 
firm  had  failed  to  appear,  convicted  after 
hearing  evidence.  The  Court  quacked  the 
conviction.  M^  Alpine  d:  Sons  v.  Ronald  son, 
1901  (J.),  3  F.  82 ;  38  S.  L.  R.  812 ;  9  8.  L.  T. 
61. 


&  Wotknf  m  Brau^  of  Acta - 
ledga  ot  RBployer  —  Factory  and  Wmkr 
ahop  Act,  Um  Mca.  10^  13;  15^  83;  91,  M. 
— An  empkiyer  kdd  not  guilty  of  a  breach  of 
the  statntocy  prohibitioo  against  his  female 
operatives  working  after  ckMing  hoars,  where 
it  was  proved  that  eertain  women  had  so 
worked  against  his  orders  and  ontwith  his 
knowledge  and  the  knowledge  of  his  fore- 
woman. Bcbitu^  V.  MelrilU^  1890  (J.),  17  R. 
62;  27&L.R  1032. 

6.  Working  in  Breach  of  Acta  —  Em- 
pjloymait  ont  of  Honra — Yoliintary  and 
Unnaoeaaary  Work  —  Factory  and  Work- 
shop Aet^  1901,  aeca.  28,  24  aX— Where 
weavers  (women)  dusted  their  looms  before 
the  statutory  hour  of  starting,  this  work 
being  voluntaiy  and  for  their  own  comfort, 
because  the  looms  were  always  properly 
cleaned  in  the  usual  way — held  that  the 
employers  were  not  guilty  of  a  contravention 
of  the  Act.  Paterson  v.  Duke,  1904  (J.),  6 
F.  53 ;  41  &  L.  R.  856;  12  S.  L.  T.  264. 


FACULTIES   AND  POWERS 

accbetiok,  39. 

Annuity.  38. 

Anticipation,  43,  44. 

Appointment,  1-47. 

Appobtionmsnt,  14,  16,  24,  27,  30,  36-38, 

41,  44,  55,  57. 
Children,  Provision  fob,  11. 
continuenct,  25,  26. 
Cumulative  ob  Substitute,  18. 
Delegation,  58. 
Encroachment,  48. 
Entail,  47. 
Exercise,  4-44. 
Insanity,  57. 
Mortis  Causa,  61. 
Marriage  Contract,  9-11,  30,  47. 
Restriction,  16,  32-38,  51. 
Revocation,  20. 
Trust,  60-57,  59. 
Ultra  Vires,  21-39. 
Will,  5-8,  52,  60,  61. 
Validity,  21-39,  42. 
Vesting,  45-47,  52,  53. 

1.  Appointment — ConBtmction— Lnplied. 
A  power  of  appointing  the  time  at  which  a 
share  of  property  (conveyed  hy  a  marriage- 
contract  for  behoof  of  the  parents  in  liferent 
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only  and  the  children  in  fee)  should  be  pay- 
able^ held  not  equivalent  to  a  power  of  appoint- 
ment of  the  capital.  Wylie's  7V«.  v.  Wylie^  1902 
(O.  H.),  10  S.  L.  T.  397. 

2.  Appointment — Constmction — ^'  Power 
of  DispoBal  during  Life."— A  power  in  a 
disposition  of  estate  to  A.  B.,  ''by  herself 
alone,  during  her  life  to  sell,  burden,  or  other- 
wise dispose  of  the  subject,**  coupled  with  a 
substitution  of  heirs,  being  a  power  conferred 
on  her  by  constitution  and  not  by  reservation, 
cannot  be  validly  exercised  by  her  in  a  mortis 
causa  deed.  MUUt^s  Trs.  v.  FincUay,  1896,  24 
R  114;  34  S.  L.  R  71 ;  4  S.  L.  T.  138. 

3.  Appointment — Acanisition  by  Donee 
of   Otject's   Interest— Implied   Trust.— A 

surviving  wife  with  a  power  of  apportionment 
amongst  her  children  bought  the  interest  of 
one  of  her  children  in  the  apportionment  fund. 
Held  that  as  an  individual  she  was  disqualified 
from  purchasing,  and  must  be  held  to  have 
acquired  the  interest  as  trustee  for  the  child. 
M'DonaUl  v.  M'Griffory  1874,  1  R  817. 

4.  Appointment— Exercise— Formalities 
— Contract. — Powers  of  appointment  must 
be  exercised  Tnodo  et  forma  as  declared  in  the 
deed  of  constitution.  CampbeWs  Trs,  v.  Ca/mp- 
hell,  1903, 6  F.  366  ;  40  S.  L.  R.  336 ;  10  S.  L.  T. 
589. 

5.  Appointment  — Disposal  — Exercise— 
(General  Bequest  of  the  whole  Means  and 
Effects— Date  of  such  WilL— A  power  of 
appointment  or  disposal  may  be  validly  exer- 
cised by  a  will  bequeathing  in  general  terms 
the  whole  estate  of  the  appointer.  The  rule 
holds  although  the  will  be  earlier  in  date  than 
the  deed  by  which  the  power  of  appointment 
was  conferred.  It  speaks  as  from  the  death 
of  the  appointer.  Mactavish^s  Trs.  v.  Ogston^s 
Exr*.,  1903, 5  F.  641 ;  40  S.  L.  R.  458 ;  10  S.  L.  T. 
739.  Clarlds  Trs.  v.  Claris  Exrs.,  1894,  21  R. 
546 ;  31  S.  L.  R  430 ;  1  S.  L.  T.  528.  But 
luld  contra  in  Mackenzie  v.  GillanderSy  1874, 
1  R  1050;  11  S.  L.  R  612,  on  special  grounds 
(1)  the  form  of  the  will ;  (2)  the  peculiarity  of 
the  power. 

6.  Appointment  —  Exercise  —  General 
Testamentary  Deed.  —  ''A  general  testa- 
mentary deed  will  be  held  to  be  an  effectual 
exercise  of  a  power  of  disposal  over  funds  not 
belonging  to  the  testator  in  fee,  if  there  be 
nothing  in  the  deed  to  show  a  contrary  inten- 
tion, although  the  deed  contains  no  express 
reference  to  the  power,  and,  in  terms,  conveys 


only  the  estate  belonging  to  the  testator.'' 
{Per  Ld.  Stormonth  Darling.)  White* s  Trustee 
V.  Maihie  and  Others,  1899  (0.  H.),  7  S.  L.  T. 
81.  Cf.  JFhyU  V.  Murray,  1888,  16  R  95; 
26  S.  L.  R  67. 

7.  Appointment  — Disposal— Exercise- 
General  Settlement. — Held  that  a  power  of 
disposal  was  exercised  by  a  general  settlement 
which  made  no  reference  to  the  deed  con- 
ferring the  power;  where  it  appeared  from 
the  surrounding  circumstances  that  the  tes- 
tator had  the  sum  subject  to  her  power  of 
disposal  in  view  when  making  her  will.  Dal- 
gUish's  Trs.  v.  Young,  1893,  20  R  904 ;  30 
S.  L.  R802;  1  S.  L.  T.  124. 

8.  Appointment— Exercise— Testament. 
— Held,  on  a  construction  of  her  will,  that  a 
mother  was  dealing  with  her  own  estate,  and 
not  exercising  a  power  of  appointment,  con- 
ferred on  her  by  her  marriage,  over  estate 
which  had  belonged  to  her  (deceased)  hus- 
band. Bowlegs  Trs.  v.  Pateisoti,  1889,  16  R 
983 ;  26  S.  L.  R  676. 

9.  Appointment— Exercise— Power  to 
Leave  or  Bequeath  or  otherwise  Dispose  of 
— Marriage-Contract. — A  widow,  having,  by 
her  husband's  will,  power  to  ''leave  or  be- 
queath or  otherwise  dispose"  of  a  sum  of 
£500  in  the  hands  of  his  trustees  (but  subject 
to  a  liferent  use  in  another  person),  entered 
into  a  second  marriage,  in  relation  to  which 
she  executed  an  antenuptial  marriage-contract 
by  which  she  assigned  ''all  goods,  &c.,  per- 
taining or  belonging,  or  that  should  pertain 
or  be  owing  to  her  at  the  time  of  her  death '' 
to  herself  and  her  husband  in  conjunct  fee 
and  liferent,  but  for  his  liferent  use  allenarly, 
&c.  Held  that  the  power  of  appointment 
given  by  her  first  husband's  will  had  been 
validly  exercised  in  the  marriage-contract. 
Thomso7i's  Trs.  v.  Pringle,  1901  (O.  H.),  9 
S.  L.  T.  11  (second  branch). 

10.  Appointment— Exercise  — Marriage- 
Contract— UniYersal  Successor.— His/c^  that 
a  power  of  appointment  ivas  validly  exercised 
by  a  provision  in  the  appointor's  marriage- 
contract  by  which  she  disponed  to  her  hus- 
band, Ttwrtis  causa,  her  "  whole  estate,  goods, 
chattels,  and  effects  heritable  and  moveable, 
real  and  personal,"  and  appointed  him  her 
universal  legatee.  Buthanan's  Trs.  v.  IVhyte, 
1890,  17  R  (H.  L.)  53;  27  S.  L.  R  1014. 

11.  Appointment  —  Exercise  —  General 
Settlement  —  Provisions  to   Children  — 
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Maniage  -  Contract.  —  A  huBband,  under 
obligation  to  provide  a  fund  for  provisiona 
to  his  wife  and  children  (but  reserving  a 
power  of  apportionment  to  himself  or  his 
wife)  died,  leaving  a  trust  settlement,  in 
which  he  directed  his  trustees  to  set  aside 
a  sum  to  satisfy  the  provisions,  and  to  divide 
the  residue  equally  between  his  children. 
Held  that  the  husband  had  not  exercised  the 
power  of  apportionment.  Ilrodie's  Factor  v. 
Brodie,  1900,  2  F.  1105;  37  S.  L.  R  487;  8 
S.  L.  T.  134. 

12.  Appointment  —  Ezerdae  —  General 
Conyeyance. — Under  a  deed  of  oo-partnery 
it  was  agreed  that  the  surviving  partner 
should  pay  a  portion  of  the  profits  of  a 
business  during  a  fixed  period  to  be  applied 
for  behoof  of  the  predeceasing  partner's  wife 
and  children  "  in  such  a  way  as  he  may  direct." 
One  of  the  partners  died,  leaving  a  trust-dis- 
position and  settlement  by  which  he  conveyed 
his  whole  means  and  estate  *' presently  be- 
longing or  that  shall  happen  to  pertain  and 
belong  or  to  be  addebted  to  me  at  the  date  of 
my  death  "  to  trustees  to  pay  to  his  wife  the 
whole  income.  Held  that  the  will  exercised 
the  power  of  appointment  in  the  contract  of 
oo-partnery,  so  as  to  carry  the  income  derived 
from  the  payments  of  profits  (treated  as  capi- 
tal) to  the  widow.  Dyke's  Trs.  v.  Dyke,  1903, 
(5  F.  133  ;  41  S.  L.  R.  84 ;  11  S.  L.  T.  463. 

13.  Appointment  --  Ezerdae  —  Oeneral 
Settlement— Reserved  Power  of  DispoaaL 

— Money  was  left  in  the  hands  of  trustees 
for  final  disposal  *'  as  I,  by  any  writing  under 
my  hand  or  by  last  will,  may  direct."  Held 
that  the  fund  was  carried  by  a  will  which 
made  no  particular  mention  of  it.  Dunbar's 
Trs.  V.  Dunbar,  1902,  5  F.  191 ;  40  S.  L.  R. 
148;  lOS.  L.  T.  401. 

14.  Apportionment— Exercise  — General 
Settlement— Reserved  Power. —Terms  of 
marriage-contract  and  will  from  which  held 
that  a  power  reserved  to  the  husband  in 
the  marriage-contract  to  apportion  a  fund 
of  £1500  among  the  children  had  not  been 
exercised  in  his  will.  Crawford^s  Trs,  v.  Oraro- 
ford,  1886,  23  S.  L.  R.  787. 

15.  Appointment  —  Exercise  —  General 
Settlement  —  Reserved  Power.— A  widow 
with  a  family  executed  on  the  occasion  of  her 
second  marriage  a  marriage-contract  by  which 
she  conveyed  to  trustees  her  heritable  and 
moveable  estate  to  be  held  for  behoof  of  her- 
self in  liferent  and  for  her  children  "  in  such 


proportions  and  on  such  conditions  as  she 
might  appoint  by  any  writing  under  her 
hand."  She  subsequently  executed  a  trust- 
disposition  and  settlement  in  which  she  stated 
her  intention  to  execute  this  power  of  appoint- 
ment, but  in  which  she  massed  the  marriage- 
contract  funds  with  her  general  estate  with- 
out making  any  general  distribution  of  those 
funds.  Held  that  the  power  of  appointment 
had  been  validly  exercised.  Markie  v.  Mackie's 
Trs.,  dx.,  1885, 12  R  1230;  22  S.  L.  R  814. 

16.  Apportionment  or  Restriction  — 
Exercise— Oeneral  Testamentary  Deed- 
Reserved  Power— Destination. — A  pur- 
chaser of  heritable  subjects  took  the  title  in 
name  of  himself  and  his  wife  and  the  survivor, 
whom  failing,  to  trustees  to  be  appointed  by 
him  or  her  in  trust  for  himself  and  his  wife 
and  the  survivor  in  liferent  and  for  behoof  of 
their  two  children — a  son  and  a  daughter — 
nominatim  in  fee.  There  was  also  a  power 
reserved  to  the  spouses  and  the  survivor  to 
limit  or  restrict  or  apportion  the  shares  of 
the  children.  The  spouses  subsequently 
executed  a  mutual  trust  -  disposition  and 
settlement  of  their  whole  estate,  by  which 
the  daughter  was  to  receive  a  small  annuity 
and  the  son  the  rest  of  the  income  of  the 
estate.  This  trust-disposition  made  no  refer- 
ence to  the'  powers  reserved  to  the  spouses 
of  restricting  the  children's  shares  of  the 
heritable  property.  Held  that  by  the  dis- 
position of  the  heritable  property  the  fee  had 
been  conveyed  to  the  children  and  that  there 
had  been  no  valid  exercise  of  the  power  of 
restriction,  limitation,  and  appointment. 
Boustead  v.  Gardner,  1879,  7  R  139 ;  17  S.  L.  R 
67. 

17.  Appointment— Exercise- Reserved 
Power— Holograph  Marginal  Note.— A  pur- 
chaser of  heritage  was  infef t  on  a  disposition 
to  himself  and  his  wife  in  conjunct  fee  and 
liferent,  and  after  their  death  to  his  daughter 
in  liferent  and  their  children  in  fee.  Full 
power  to  dispose  of  the  subjects  as  absolute 
fiar  was  reserved.  The  deed  was  found  in  his 
repositories  with  a  holograph  marginal  note  to 
the  effect  that  on  the  death  of  any  daughter 
leaving  children,  the  children  should  have 
their  mother's  share  of  the  rents  while  any  of 
their  aunts  lived.  Held  that  the  daughters 
and  their  children  were  in  the  position  of 
trustees,  and  bound  to  follow  these  directions. 
Jack  V.  Rennie,  1874, 1  R  828 ;  11  S.  L.  R  345. 

18.  Appointment— Ezercise—Gnmnlative 
or   SubstitutionaL  —  Where  an   appointor 


809 


FACULTIES  AND  POWERS 


810 


ezerciBed  the  power  by  successive  deeds, 
declared  to  be  irrevocable  and  delivered,  in 
favour  of  one  of  the  beneficiaries,  held  that 
the  effect  was  cumulative.  Crosbu^s  Trs,  v. 
TFylie,  1902  (O.  H.),  10  S.  L.  T.  395. 

19.  Appointment  — ExerciBe— Selection 
—  Timeous  Ezercise.  —  Bain  directed  his 
trustees  '*to  hand  over  and  deliver''  to  his 
widow  "  such  articles  of  jewellery,  <&c.  as  she 
may  choose  to  select  for  her  own  absolute 
use.''  A  liferent  of  such  articles  as  might  be 
left  after  this  selection  was  then  conferred 
on  the  widow  and  her  daughter.  At  Bain's 
death  the  widow  made  no  selection,  but  she 
and  her  daughter  enjoyed  a  joint  liferent  of 
all  the  articles.  Held  that  the  widow  had  not 
made  a  valid  selection,  and  was  not  entitled 
to  bequeath  certain  of  the  articles.  Mac- 
dwiald^i  Trs.  v.  Bain's  Trs,,  1896,  23  R.  913 ; 
34  S.  L.  R.  649 ;  4  S.  L.  T.  69. 

20.  Appointment  — Exercised  — Bevoca- 
tion — Testamentary  Writing. — By  a  writing 
which  was  never  delivered  a  lady  exercised  a 
power  of  appointment  in  favour  of  one  of  her 
sons.  She  subsequently,  by  deed  declared  to  be 
irrevocable  and  delivered,  exercised  her  power 
in  favour  of  the  same  son  with  reference  to 
the  mother's  obligations  undertaken  in  the 
son's  marriage-contract.  She  subsequently 
left  a  general  settlement.  Held  that  the  first 
exercise  of  the  power  was  testamentary  in 
effect,  and  was  revoked  by  the  general  settle- 
ment. Cro8bie*8  Trs.  v.  Wyliey  1902  (0.  H.),  10 
S.  L.  T.  395. 

21.  Appointment— Exercise— Validity- 
Effect  of  Partial  Invalidity— Appointees 
not  Objects— Substitution. — The  rule  as  to 
the  exercise  of  a  power  is  that,  where  invalid 
conditions  are  distinct  from  the  gift,  the  gift 
may  take  effect  without  reference  to  the  con- 
ditions ;  but  where  the  conditions  cannot  be 
disconnected  from  the  gift,  the  gift  is  void. 
The  objects  of  a  power,  reserved  in  a  mar- 
riage contract,  were  ''  children."  The  donees 
of  the  power  exercised  it  by  appointing  a  sum 
to  a  child  with  a  substitution  in  favour  of 
strangers.  Held  that  the  gift  to  the  son 
was  valid  though  the  substitution  was  bad. 
McDonald  v.  M'Donald,  1874,  1  R.  794; 
rev.  1875  (H.  L.),  L.  R.  2  Sc.  Apps.  482 ;  2  R 

125  ;  12  S.  L.  R  635. 

22.  Appointment— Exercise— Validity— 
Partly  ultra  vires,  partly  intra  vires.— An 
exercise  of  a  power  partially  bad  held  not  to 
invalidate  the  appointment  so  far  as  valid. 


the  two  portions  being  separable.  IVrigMa 
Trs.  V.  Wright,  1894,  21  R  568;  31  S.  L.  R. 
450 ;  IS.  L.  T.  558. 

23.  Appointment— Exercise— Validity- 
Added  Conditions. — Under  his  marriage- 
contract  a  husband  had  the  right  of  disposal 
of  property  conveyed  by  him  to  the  marriage- 
contract  trustees  in  the  event  of  there  being 
no  children  born  of  the  marriage,  or  of  their 
predeceasing  persons  liferented  in  the  estate. 
He  died  leaving  a  will  by  which,  ¥dth  special 
reference  to  the  marriage-contract,  he  ap- 
pointed the  fund  ''in  the  event  of  children 
failing  to  be  alive  at  the  date  of  his  death  or 
to  reach  the  age  of  twenty-one.''  A  child 
survived  the  father,  reached  the  age  of  twenty- 
one,  but  predeceased  his  mother  who  had  the 
liferent.  HM  that  the  appointment  was 
good.  The  condition  of  a  child  reaching 
twenty-one  was  not  intended  to  overrule  the 
condition  of  surviving  the  lif  erenter.  Donald- 
son's Tnutee  v.  Donaldson,  1894,  21  R.  1025; 
2  S.  L.  T.  151. 

24.  Apportionment— Exercise— Validity 
— Added  Condition. — Where  an  appointer 
imposed  a  condition  on  the  appointee  which 
was  uUra  vires,  held  that  the  appointment  was 
valid,  the  condition  being  disregarded.  The 
condition  was  that,  in  the  event  of  the  ap- 
pointee succeeding  to  a  certain  estate,  he 
should  refund  the  appointed  money.  fVallac^s 
Trs.  V.  Wallace,  1891,  18  R  921  ;  28  S.  L.  R 
709. 

25.  Appointment— Exercise— Validity- 
Contingent  ultra  vires  Disposition  which 
does  not  Operate. — A  valid  disposition  of  the 
subject,  under  a  power  of  appointment,  in  the 
event  which  happens  is  not  rendered  null  by 
an  attempted  invalid  disposition  in  an  event 
which  has  not  happened.  McDonald  v. 
M'Donald,  1874, 1  R  794;  rev.  1875  (H.  L.), 
L.  R  2  Sc.  Apps.  482;  2  R  125;  12  S.  L.  R 
635. 

26.  Appointment— Exercise— Validity- 
Contingency —  Appointees  not  Objects. — 

Where  an  appointment  is  made  to  persons 
in  succession  which  is  partly  intra  vires  and 
partly  tUtra  vires,  the  validity  of  the  appoint- 
ment is  to  be  determined  by  the  event. 
(M'Donald  v.  McDonald's  Trs,,  June  17, 1875, 
2  R.  (H.  L.)  125  distinguished.)  RoherUon's 
Trustee  v.  Mackay,  1882  (0.  H.),  20  S.  L.  R  196. 

27.  Apportionment— Exercise— Validity 
—Appointees  not  Objects  of  Power.— An 
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exercise  of  a  power  of  appointment  is  not 
altogether  bad  because  of  an  appointment  to 
persons  not  objects  of  the  gift,  where  the 
circumstances  letting  in  the  strangers  never 
arise.  Quoad  ultra  the  exercise  is  good. 
Matthews  Duncan's  Trs,  v,  Matthews  JJunean, 
1901,  3  F.  653 ;  38  S.  L.  R.  401 ;  8  8.  L.  T. 
443. 

28.  Appointment-- Exerdse— Validity- 
Ultra  vires  Ererdse— ValidalMl  by  Otject's 
Consent— Appointees  not  Objects  of  Power. 
— A  widow  who  had  a  power  of  appointment 
over  her  marriage-contract  estate,  the  objects 
of  the  power  being  her  own  children,  exercised 
it  in  a  trust  disposition  and  settlement  in 
which  she  left  a  portion  of  the  residue  of  the 
estate  to  her  son's  son,  and  the  rest  of  it  to 
her  daughter  in  liferent  and  her  daughter's 
children  in  fee.  Held  that  the  appointments 
were  uUra  vires,  but  that  the  latter,  having 
been  made  with  the  consent  of  the  mother  of 
the  children,  was  valid.  Mackie  v.  Mackie's 
Trs.,  <fcc.,  1886,  12  R.  1230;  22  S.  L.  R.  814. 

29.  Appointment  —  Exercise  —  Invalid 
Exercise  held  pro  non  scripto  — Partial 
Validity — Objects. — ^A  fund  was  conveyed 
by  antenuptial  marriage  contract  to  trustees 
to  hold  for  the  issue  of  the  intended  marriage, 
subject  to  a  power  of  appointment  in  their 
father.  The  father  exercised  the  power  by 
postponing  vesting  in  his  sons  till  they 
should  attain  the  age  of  thirty,  and  by  annex- 
ing a  destination  in  favour  of  grandchildren. 
The  Court  was  of  opinion  that  in  the  contract 
''issue"  meant  immediate  children;  that, 
accordingly,  the  appointment  in  favour  of 
grandchildren  was  bad ;  but  that,  quoad  uUra, 
to  the  extent  of  postponing  vesting,  the  exer- 
cise was  good.  CattanacWs  Trs,  v.  Gattaruichy 
1901,  4  F.  205 ;  39  8.  L.  R.  154 ;  9  8.  L.  T. 
284. 

30.  Apportionment— Exercise— Marriage- 
Contract— Object  Omitted. — Power  of  appor- 
tionment was  by  marriage-contract  conferred 
on  the  spouses  or  the  survivor.  The  husband 
died  without  exercising  the  power,  leaving 
six  children,  of  whom  a  son  died  unmarried 
and  intestate.  The  widow  apportioned  the 
fund  among  her  surviving  children.  Exercise 
held  invalid,  as  the  dead  son's  representatives 
had  been  omitted.  Campbell  v.  Campbell,  d;c.^ 
1878,  5  R.  961  ;  16  S.  L.  R.  643. 

81.  Appointment  —  Exercise  —  Object 
Omitted— Powers  Act,  V^L—Held  (l)  that 
the  above  Act  applies  to  Scotland,  and  (2) 


that  the  exercise  of  a  power  of  appointment 
was  not  invalid  because  it  excluded  the  re- 
presentatives of  a  child  who  had  a  vested 
interest  in  the  funds.  Maekie  v.  Mackie's  Trs.y 
dec,,  1885,  12  R.  1230 ;  22  &  L.  R  814. 

82.  Appointment— Exercise— Validity- 
Appointees  not  Objects— Reserved  Power 
— Universitaa  Restrictions.- Exercise  of 
a  power  which  included  strangers  and  re- 
stricted fees  to  liferents  held  invalid.  Here 
the  power  was  a  reserved  right  to  appoint 
the  universitas  of  a  parents'  estate  among 
children  whose  rights  were  secured  by  ante- 
nuptial contract  of  marriage.  GiUmCs  Trs.  v. 
GVXon,  1890, 17  R.  436 ;  27  S.  L.  R.  338. 

33.  Appointment— Exercise— Validity- 
Restrictions  and  Limitations.— A  power  to 
appoint  a  fund  among  children  ^*  subject  to 
conditions,  provisions  and  limitations''  held 
validly  exercised  (1)  by  an  appointment  to  the 
children  in  liferent  and  their  issue  in  fee 
(Lennods^s  Trs.  v.  Lennock,  1880,  8  R  14 ;  18 
S.  L.  R  36) ;  (2)  by  an  appointment  to  the 
children  in  liferent  with  a  power  to  test. 
Wallace's  Trs,  v.  Wallace,  1891,  18  R  921 ;  28 
S.  L.  R.  709.  Wright's  Trs,  v.  Wright,  1894, 
21  R  668;  31  S.  L.  R.  460;  1  S.  L.  T.  668. 

34.  Appointment— Exercise— Validity- 
Restriction  of  Fee  to  Liferent.— A  power  to 
apportion  among  fiars  does  not  involve  a  power 
to  restrict  the  interest  of  one  of  them  to  a 
liferent,  although  the  restriction  be  coupled 
with  a  power  of  disposal  mortis  causa  of  the 
apportioned  share.  Warrand's  Trs.  v.  Warrand, 
1901,  3  F.  369 ;  38  S.  L.  R.  273 ;  8  S.  L.  T. 
367.  M'Kerlie  v.  Logan's  Trs,,  1903  (O.  H.), 
10  S.  L.  T.  552. 

36.  Appointment— Exercise— Validity- 
Restriction  of  Fee  to  Liferent.— A  power  of 
appointment  among  fiars  held  bad  where  it 
professed  to  reduce  the  fee  to  a  liferent. 
NeilVs  Trs.  v.  Neill,  1902,  4  F.  636 ;  39  S.  L.  R. 
426 ;  9  S.  L.  T.  496. 

36.  Apportionment — Exercise— Validity 
—Restriction  to  Liferent — Persons  not  Ob- 
jects of  Power. — Opinions  {per  Lords  Young 
and  Oraighill)  that  a  father  who  by  his  ante- 
nuptial marriage-contract  was  entitled  to  ap- 
portion a  sum  among  his  children,  which  sum 
was  to  ''be  truly  all  divided  among  them," 
did  not  validly  exercise  this  power  by  a  will 
directing  that  certain  of  the  children  should 
have  the  interest  of  their  portions,  and  that 
the  capital  should  belong  to  their  children. 
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Murray's  Trs,  v.  Murray ^  1881,  18  S.  L.  R 
690. 

37.  Apportionment— Ezerdse— Validity 
— Restriction  to  Liferent — ^Election. — In 
terms  of  a  marriage-contraot,  the  children  of 
the  marriage  took  a  Tested  interest  (subject 
to  apportionment)  in  a  sum  of  £4000.  By 
mutual  settlement  the  parents  divided  their 
estate,  including  the  £4000,  equally  between 
their  children.  Under  the  settlement  the 
children's  interest  was  a  liferent  only  of  their 
share.  Held  (1)  that  qtuHid  vesting  the  exer- 
cise of  the  power  of  apportionment  was  uUra 
viresy  and  ineffectual  to  reduce  the  children's 
fee  in  the  £4000  to  a  liferent ;  (2)  that  the 
children  were  not  put  to  their  election  be- 
tween the  marriage-contract  and  the  testa- 
mentary provisions.  Maithews  Duncan's  Trs, 
V.  Matthews  Duncan,  1901,  3  F.  533 ;  3  S.  L.  R 
401 ;  8  S.  L.  T.  443. 

38.  Apportionment— ExerciBe— Validity 
— Bestriction  of  Annuity  to  Alimentary 
Annuity. — A  parent  had  power  to  apportion 
a  marriage-contract  fund  ''  in  the  purchase  of 
an  annuity  for  such  child  or  children  ...  or 
in  any  other  way  or  manner  that  may  appear 
most  for  his  or  their  benefit.'*  Opinion  that 
this  power  entitled  the  apportioner  to  declare 
the  annuity  alimentary.  Gavin's  Trs,  v.  John- 
sm's  Trs.,  1901,  4  F.  278 ;  39  S.  L.  R  173. 
Affd.  1903  (H.  L.),  5  F.  24 ;  40  S.  L.  R  879 ; 
11  S.  L.  T.  321. 

39.  Appointment— Validity— Partial  Ap. 
pointment  —  Accretion.  —  By  antenuptial 
marriage-contract  a  fund  was  destined  to  the 
children  of  the  man's  former  marriage,  to  be 
paid  to  them,  "  or  the  survivor  or  survivors," 
on  the  expiry  of  a.  liferent  of  the  fund.  [In 
terms  of  the  destination  the  Oourt  held  that 
vesting  was  postponed  till  the  date  of  pay- 
ment.] The  marriage-contract  authorised  the 
spouses  to  apportion  the  fund  among  the  chil- 
dren. They  exercised  the  power  by  fixing  the 
share  of  a  daughter  at  £10,  and  appointing 
equal  division  of  the  balance  among  the  others 
(two  sons) ;  "  declaring  that  the  issue  of  pre- 
deceasing children  shall  take  their  parent's 
share."  One  of  the  sons  predeceased  the 
period  of  vesting,  leaving  no  issue.  Held  (1) 
that  the  deed  of  appointment  was  valid ;  (2) 
that  the  daughter  took  £10,  and  the  surviv- 
ing brother  half  of  the  balance,  in  terms  of 
the  deed  of  appointment;  and  (3)  that  the 
share  of  the  deceasing  brother  fell  to  be 
equally  divided  between  the  surviving  brother 
and  sister,  in  terms  of  the  marriage-contract. 


Stirling  Trs.  v.  Stirling,  1898,  1    F.  215;  36 
S.  L.  B.  194 ;  6  S.  L.  T.  223. 

40.  Appointment  —  Partial  Exercise  — 
Bight  of  Appointee  to  share  in  nnappointed 
Portion. — A  lady  had  five  children.  They 
were  entitled  to  an  equal  share  each  in  a  fund 
payable  at  their  mother's  death,  but  subject 
to  a  power  of  appointment  vested  in  her. 
On  the  marriage  of  a  daughter,  the  mother 
appointed  the  fund  to  her  to  the  extent  of 
**an  equal  fifth  share."  No  further  exercise 
of  the  power  was  made.  On  the  mother's 
death,  held  that  the  daughter  in  whose  favour 
the  appointment  had  been  made  was  entitled 
to  participate  equally  with  the  other  children 
in  the  unappointed  portion  of  the  fund.  Jofm^ 
ston's  Trs.  v.  Sandilands,  1903,  5  F.  618 ;  40 
S.  L.  R  393;  10  8.  L.  T.  716.  Of.  B(Ames 
Trs.  V.  Paterson,  1889,  16  R  983;  26  S.  L.  R. 
677. 

41.  Apportionment— Failure  to  Exercise 
—Power  of  Selection— Powers  Act,  1874— 
Legacy. — ^A  testatrix  directed  her  trustees  to 
pay  a  share  of  residue  "  to  A.,  to  be  divided 
among  those  of  his  children  whom  he  might 
think  most  needful."  A.  had  married  a  niece 
of  the  testatrix,  and  it  appeared  from  other 
clauses  of  the  vrill  that  it  was  of  the  nature 
of  a  family  settlement,  the  testator  having 
put  herself  in  loco  parentis  to  A.'s  children. 
A.  predeceased  the  testatrix.  Held  that  since 
the  Powers  Act,  1874,  there  is  no  real  dis- 
tinction between  a  power  of  selection  and  a 
power  of  apportionment,  that  the  intention 
was  to  benefit  A.'s  family,  and  that  the  fund 
must  be  divided  equally  among  its  members. 
IFeir  V.  Young,  1897  (O.  H.),  5  S.  L.  T.  233. 

42.  Appointment— Exercise — Invalid- 
Effect  of. — Under  an  antenuptial  contract  of 
marriage  a  wife  conveyed  her  estate  to  trustees 
who  were  directed  to  ''  convey  or  pay  over  to 
any  child  or  children  procreated  of  the  mar- 
riage, the  fee  in  such  proportions  as  should 
be  appointed  by  the  spouses  or  by  her  should 
she  survive  her  husband,  failing  such  appoint- 
ment equally  among  the  children."  Under 
deed  she  appointed  (1)  a  sum  to  be  divided 
between  two  grandchildren  equally,  whom 
failing  to  their  respective  issues  (2)  a  sum 
of  £500  to  persons  not  objects  of  the  power, 
and  (3)  the  remainder  to  be  divided  equally 
among  three  of  her  four  surviving  children. 
Held  the  directions  as  to  the  remainder  of  the 
funds  applied  to  the  sum  of  £500,  which  had 
not  been  validly  appointed.  Best's  Trs,  v. 
Reid,  dx.,  1885,  13  R  121 ;  23  S.  L.  R  82. 
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43.  Appointment — ExerciBe— Anticipa- 
tion.— A  father  by  inter  vivos  trust-disposition 
and  assignation,  declared  to  be  irrevocable, 
conveyed  £20,000  to  trustees  to  pay  him  the 
free  annual  income  for  his  alimentary  use 
allenarly  during  his  life,  and  hold  the  fee  for 
his  whole  children  born  and  to  be  born,  and 
the  issue  of  predeceasing  children,  in  such 
shares  as  he  should  fix,  or,  failing  apportion- 
ment, equally  per  stirpes,  payable  on  majority. 
The  fund  was  paid  to  the  trustees.  Twenty 
years  later  the  father,  who  was  a  widower  of 
sixty-eight,  executed  a  deed  of  apportion- 
ment renouncing  his  liferent  quocid  part  of  the 
£20,000  and  directing  an  immediate  division 
among  his  children,  who  were  all  major  save 
one  aged  eighteen.  Held  that  the  deed  of 
apportionment  was  effectual.  Hamilton's  Trs, 
V.  Hamilton,  dx.,  1879,  6  R.  1216 ;  16  S.  L.  R. 
722. 

4/L  Apportionment  —  Anticipation  — 
Exercise  before  the  Olgects  were  Ascer- 
tained.— Certain  heritable  estate  was  left  to 
A.  in  liferent,  and  in  the  event  of  his  leaving 
lawful  issue  he  was  empowered  to  apportion 
the  same  among  such  issue.  Many  years 
before  his  death  he  executed  a  deed  of  ap- 
portionment among  his  then  children  and 
declared  the  same  to  be  irrevocable.  Held 
that  the  appointment  was  bad  even  as  to  the 
shares  of  those  of  the  children  who  survived 
him.  Stevenson's  Trs.  v.  Taylor,  1896  (0.  H.), 
3  S.  L.  T.  102. 

45.  Appointment  —  Vesting.  —  By  ante- 
nuptial marriage-contract  a  husband  bound 
himself,  his  heirs  and  executors,  to  pay,  on 
the  death  of  the  longest  liver  of  himself  and 
his  wife,  a  sum  of  £8000,  to  be  divided  among 
the  children  of  the  marriage  in  such  shares  as 
he  might  appoint,  and,  failing  appointment, 
then  equally  among  the  survivors  of  them, 
and  the  issue  of  such  as  may  have  predeceased 
— issue  taking  their  parent's  share.  Thirty 
years  afterwards  the  husband  exercised  the 
power  of  appointment.  Held  that  no  right  to 
payment  of  a  share  of  the  fund  vested  in  the 
children  till  the  date  of  payment ;  (2)  that  the 
appointment  was  valid.  Blackburn's  Trs,  v. 
Blackburn,  1896,  23  B.  698 ;  33  S.  L.  R.  505 ; 
3  S.  L.  T.  331. 

46.  Appointment  —  Vesting  —  Accelera- 
tion  of  Vesting  —  Destination  -  over.  — 

Marriage  -  contract  trustees  held  the  trust 
estate  (1)  for  payment  of  the  liferent  to  the 
spouses  or  the  survivor ;  (2)  on  the  death  of 
the  longest  liver  to  pay  and  convey  it  to  the 


children  of  the  marriage  in  such  shares  as 
the  spouses  or  the  survivor  appoint.  Failing 
appointment,  equal  division,  issue  of  pre- 
deceasing children  to  take  their  parent's 
share.  Failing  children,  a  destination-over. 
The  wife  and  two  daughters  and  one  grand- 
son by  a  predeceasing  child  survived  the 
husband.  The  widow  executed  a  deed  of 
appointment  in  favour  of  the  two  daughters. 
They  demanded  instant  payment  of  the  fee, 
their  mother  concurring.  Held  that  vesting 
was  postponed  by  the  deed  till  the  death 
of  the  longest  liver  of  the  spouses ;  and 
that,  the  object  of  the  power  of  appoint- 
ment being  such  children  as  might  be  alive  at 
that  date,  the  deed  executed  by  the  vridow,  as 
it  could  not  accelerate  vesting,  could  confer 
no  present  right  upon  the  daughters.  The 
trustees  must  continuerto  hold.  Cuming's  Trs, 
V.  Cuming,  1896,  24  R.  153;  34  S.  L.  R.  77; 
4  S.  L.  T.  146. 

47.  Appointment  —  Entail  —  Vesting — 
Marriage-Oontract— Liferent  and  Fee. — 
An  heir  of  entail,  in  exercise  of  a  power  in 
the  deed  of  entail,  bound  his  successors  in 
the  estate  to  pay  three  years'  free  rent  to  his 
marriage-contract  trustees  for  the  children 
of  the  marriage,  in  such  shares  as  he  should 
appoint.  In  view  of  the  approaching  marriage 
of  one  of  his  sons,  he  executed  a  deed  of 
appointment,  which  was  declared  to  be  de- 
livered and  irrevocable,  appointing  £1500  as 
this  son*s  share.  The  son  duly  married, 
assigned  this  sum  to  his  marriage-contract 
trustees,  and  died  before  his  father,  leaving 
a  will  in  favour  of  his  wife.  Held  that  the 
£1500  was  vested  in  him  and  carried  by 
the  will  Chancellor's  Trs.  v.  Sharpie's  Trs., 
1896,  23  R.  435;  33  S.  L.  R.  313;  3  S.  L.  T. 
250. 

48.  ''Encroachment,  Power  of"— Oon- 
stmction. — By  mutual  settlement  a  widow 
was  entitled  to  ** encroach"  on  funds  be- 
queathed by  her  husband  to  strangers.  Held 
that  the  encroachment  must  be  made  only 
for  her  personal  use.  Reddi^s  Trs.  v.  Lindsay, 
1890,  17  R.  558 ;  27  S.  L.  R.  514. 

49.  Power— Loss  of— Power  to  Consent 
to  Inyestments. — Where  marriage-contract 
trustees  were  authorised  to  make  and  change 
investments  in  lands  with  the  consent  of  the 
spouses,  held  that  the  husband  by  granting 
conveyances  of  his  interest,  in  order  to  raise 
money,  had  not  lost  the  power  of  consenting. 
Duke  of  Devonshire  v.  Fletcher,  1874,  1  R.  1056; 
11  S.  L.R.  606. 
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50.  Power  to  Appoint— Trust— Liferent 
and  Fee. — ^A  lady  who  had  a  liferent  interest 
in  the  residue  of  her  father's  estate,  the  fee  in 
her  children,  subject  to  a  power  of  appoint- 
ment in  the  lady,  conveyed,  with  the  consent 
of  her  father's  trustees,  her  interest  to  her 
marriage-contract  trustees.  She  afterwards 
had  children.  Held  that  the  fee  of  the  estate 
was  vested  in  her  marriage-contract  trustees. 
Neish'8  Tr$.  v.  Neish,  1897,  24  R.  306 ;  34 
S.  L.  R.  290;  4  S.  L.  T.  237. 

51.  TniBtee  — Exercise— Discretionary- 
Power  to  Restrict  Fee  to  Liferent— Arrest- 
mentb — Arrestments  attach  debts  tantum  et 
tale  as  they  are  payable  to  the  creditor,  so  held 
that,  where  trustees  had  power  to  restrict  a 
beneficiary's  fee  to  a  liferent,  arrestments 
used  in  their  hands  by  a  creditor  of  the  bene- 
ficiary did  not  prevent  the  exercise  of  the 
power.  Chamber^  Trs.  v.  Smiths,  1878  (H.  L.), 
5  R  151 ;  15  S.  L.  R  541. 

52.  Trustee— Will— Authority  to  Trus- 
tees to  pay  Fee  at  their  Discretion— Suc- 
cession— ^Vesting. — A  lady,  with  respect  to 
a  share  of  her  estate  destined  to  a  son. 
directed  her  trustees  by  will  "not  to  hand 
it  over  to  his  own  care,  but  I  desire  that  he 
should  draw  from  my  trustees  the  interest 
thereon  weekly.  If,  however,  at  any  time  my 
trustees  should  consider  it  would  be  for  his 
true  benefit  to  hand  over  his  share,  I  empower 
them  to  do  so."  Held  that  vesting  of  the 
son's  share  was  postponed  till  the  trustees  saw 
fit  to  exercise  their  power.  RiuseU  v.  BeWs 
Trs.,  1897,  24  R.  666 ;  34  S.  L  R  497  ;  4 
S.  Jj.  T.  338. 

53.  Trustee  —  Discretionary  Trust  — 
Exercise— Revocability- Vesting  of  Share. 
— By  a  will  a  share  of  the  testator's  estate 
was  conveyed  to  trustees  for  behoof  of  a 
family,  and  on  the  trustees  was  conferred  an 
ample  power  of  apportioning  among  the 
members  of  the  family,  of  conferring  a  life- 
rent or  a  fee,  or  a  liferent  with  power  of 
disposal  mortis  causa.  Held  that,  where  the 
trustees  had  exercised  their  option  and  in- 
timated their  resolution  to  a  beneficiary,  the 
exercise  was  irrevocable.  Macfarlane^s  Trustee 
V.  Macfarlam,  1903,  6  F.  201 ;  41  S.  L.  R  164  ; 
11  S.  L.  T.  506. 

54.  Trustees— Exercise— Acceleration  of 
Payment. — Where  trustees  were  directed  to 
hold  a  property  for  a  lady's  separate  use,  and 
to  make  it  over  to  such  persons  as  she  should 
by  any  deed  from  time  to  time  appoint,  held 


that  they  were  bound  to  convey  it  in  the 
lady's  lifetime  to  parties  to  whom  she  had 
appointed  it  by  an  irrevocable  deed.  Steivard 
V.  Vanner,  1894  (O.  H.),  1  S.  L.  T.  649. 

55.  Trustees— Exercise— Apportionment 
of  Estate. — Trustees  were  directed  to  divide 
the  truster's  estate  into  two  portions  —  one 
capable  of  yielding  an  income  of  £1500 
(payable  as  alimentary  annuity  to  truster's 
widow),  the  other  being  the  balance.  These 
two  portions  were  destined  separately.  During 
the  widow's  life  the  trustees — being  entitled 
to  retain  investments  made  by  the  testator — 
selected  part  of  his  investments,  and  minuted 
their  intention  to  hold  these  latter  for  pay- 
ment of  the  annuity;  any  surplus  to  be  in- 
cluded among,  any  deficit  made  up  from,  the 
general  trust  fund.  On  the  widow's  death, 
held  that  the  trustees  had  made  no  effectual 
apportionment,  but  must  proceed  to  do  so. 
Smith's  Trs,  v.  Smith,  1900,  2  F.  713;  37 
S.  L.  R609;  7  S.  L.  T.  286. 

56.  Trustees  —  Exercise  —  Discretionary 
Trust  —  Power  to  Retain.— Under  a  will, 
sons*  shares  of  residue  vested  in  them  to 
the  extent  of  one-half,  on  their  attaining 
majority.  The  trustees  were  directed  not  to 
pay  the  other  halves  of  these  shares  till  the 
sons  had  reached  twenty-five  years,  but  they 
were  empowered  during  the  interval  to  make 
advances,  or,  on  the  other  hand,  to  retain  the 
half  shares  and  restrict  any  son's  interest  to 
a  liferent.  It  was  declared  that  if  a  son 
attained  majority,  but  died  before  having 
received  payment  of  his  share,  so  much  of 
it  as  remained  in  the  trustees'  hands  should 
go  to  his  issue,  whom  failing,  to  the  testator's 
surviving  children.  A  son  survived  his  father, 
reached  the  age  of  twenty-seven,  and  died 
leaving  issue,  without  having  received  pay- 
ment of  one-half  of  his  share,  which  remained 
in  the  hands  of  the  trustees.  Held  (1)  that 
this  half  had  not  vested  in  the  son ;  (2)  that 
the  trustees  must  be  presumed  to  have 
exercised  their  right  to  retain;  (3)  that  the 
son's  issue  were  entitled  to  immediate  pay- 
ment. White's  Trs.  v.  WTiiU,  1896,  23  R  836 ; 
33  S.  L.  R  660;  4  S.  L.  T.  59. 

57.  Trustee— Apportionment— Failure  to 
Exercise— Insanity  of  Trustee  Empowered 
— Effect  on  Beqnest. — The  trustee  under  a 
settlement,  holding  a  fund  for  a  family,  and 
with  full  discretionary  power  as  to  the  pro- 
portions, time,  and  manner  of  payment,  made 
unequal  payments  to  account,  and  became 
insane,  after  assuming  a  co-trustee.     Held 
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that  the  bequest  to  the  family  as  a  class  was 
good,  and  as  the  power  of  apportionment 
could  not  be  exercised  the  possibility  of  its 
exercise  was  a  burden  which  had  flown  off 
from  the  bequest,  with  the  result  that  the 
fund  fell  to  be  equally  divided  amongst 
members  of  the  family, — the  previous  pay- 
ments being  taken  into  account.  HilVs  Trs, 
V.  Thomson,  1874,  2  R.  68  ;  12  S.  L.  R.  20. 

58.  Selection  of  Oldects— Delegation.— 
A  bequest  of  £500  was  left  to  a  Kirk-Session 
for  the  relief  of  such  poor  natives  of  the  parish 
as  the  Kirk-Session  should  name.  Held  that 
it  was  not  ultra  vires  for  the  Kirk-Session  to 
delegate  the  duty  of  selection  to  the  parish 
minister.  Turbyne  v.  Kirk-Session  of  Leuchars, 
1875,  3  R.  10;  13  S.  L.  R.  1. 

59.  Trustee— Exerdse—Powen— Object 
of  Power  —  Declarator  —  Relevancy.  —  If 

trustees  hold  a  sum  for  distribution  at  their 
own  discretion,  an  action  of  declarator  at  the 
instance  of  a  stranger,  that  he  is  a  proper 
object  of  their  benevolence,  is  irrelevant.  If 
trustees  hold  a  fund  for  distribution  subject 
to  limitations,  a  person  seeking  declarator 
that  he  is  entitled  to  payment  out  of  the 
trust  funds  must  bring  himself  within  the 
trust,  and  show  himself  to  be  an  object  of 
the  trust.  Mackie  v.  Presbytery  of  Edinburghj 
1896,  23  R.  668 ;  33  S.  L.  R.  479  ;  3  S.  L.  T. 
311. 

60.  Will— Power  to  Test— Exercise  of. 
— Under  a  mutual  settlement  a  husband 
appointed  his  widow  his  sole  executrix,  but 
he  reserved  a  power  to  test  upon  a  certain 
portion  of  his  estate.  The  husband  died, 
leaving  a  testamentary  writing  in  which  he 
directed  his  widow  *'to  make  a  settlement" 
in  such  and  such  terms.  Held  that  the  testa- 
mentary writing  was  a  valid  exercise  of  the 
power  to  test,  lieddie^s  Trs.  v.  Lindsay,  1890, 
17  R.  558;  27  S.  L.  R  514. 

61.  Will— Constmction— Liferent  with 
Power  of  disposal  of  Fee— Mortis  causa— 
Failure  to  exercise  Toweir.—Strachan's  Trs. 
V.  fVilliiimsony  1889, 16  R  735  ;  26  S.  L.  R 
570. 
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Beach,  49-52. 
BoABD,  Fishery,  17,  18. 
Close  Time,  7-14. 
Cbown,  2,  15, 16. 
Cbuivbs,  27. 


Cubing  Fish,  52. 

Bnoinb,  Fixed,  23,  66,  67. 

expobtation,  8. 

Gaff,  19. 

Hebuino,  53-62. 

Illegal,  19-26,  54-62. 

Lines  and  Nets,  Laying  to,  61,  62. 

Loch,  1,  72. 

Mesh,  Size  of,  21. 

Mode,  19-26. 

Mussels,  2, 

Navigable  Riveb,  73. 

Net  and  Coble,  22,  28,  38-40. 

Nets,  20-23,  65,  68. 

Nets,  Seizubb  of,  55-57. 

Obstbuctions,  27-31. 

Pollution  of  Riveb,  32. 

Possession,  36-48. 

Rod  Fishing,  22,  24,  39-41. 

Salmon,  3-48,  74. 

Sea,  5,  49-62. 

SOLWAY,  10,  63-70. 

Spawning  Beds,  32. 

Title,  18,  33-48. 

Toot  and  Haul,  20. 

Tbawling,  55-62. 

Tbout,  71-73. 


1.  Loch— Water  Works— Bight  of 
ing,  Shooting,  Boating,  &c.— Bii^t  to  Stock 
with  Fish.— A  statutory  right  of  fishing, 
shooting,  and  sporting  in  a  reservoir  belong- 
ing to  a  water  trust  does  not  include  a  right 
to  stock  it  with  fish  unless  it  can  be  shown 
that  the  stocking  will  not  prejudicially  affect 
the  purity  of  the  water.  Falkirk  and  Larbert 
neater  Trs,  v.  Forbes  and  Another,  1893  (O.  H.), 
1  S.  L.  T.  290. 

2.  Mussel  —  Orown  Property.  —  Mussel 
scalps  on  the  foreshore  and  bed  of  an  estuary 
form  part  of  the  patrimony  of  the  Orown,  and 
are  subject  to  the  Crown's  exercise  of  all  the 
rights  of  property.  Parker  v.  Lord  Advocate, 
1904  (H.  L.),  6  F.  ;  41  S.  L.  R.  491;  12 
S.  1j,  T.  33. 

3.  Salmon— Annan  Fisheries  Act^  4  Vict, 
c.  18,  sees.  33,  46— Prohibited  Area  — 
Limits  of  Area. — See  Bnjson  v.  Phyn,  1900 
(J.),  3  F.  94  ;  38  S.  L.  R.  33;  8  S.  L.  T.  242. 

4.  Salmon— Bonndarie8—Biyer.—(P^Ld. 
President  Inglis) — "  Unless  there  are  peculiar 
circumstances  to  alter  the  ordinary  rule,  the 
boundaries  of  the  salmon  fishings  ex  adverso  of 
land  upon  a  river  are  to  be  fixed  with  refer- 
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ence  to  the  fMdium  filum  of  the  river  by 
dropping  perpendiculars  at  right  angles  to  the 
medium  filum  from  the  land  boundaries."  In 
an  action  of  declarator  claiming  rights  to 
salmon  fishings  it  was  averred  that  it  had 
been  the  practice  to  fish  certain  portions  ofl 
the  river  according  to  boundaries  fixed  by  a 
special  rule.  The  Court,  in  respect  that  it 
would  reduce  the  right  of  the  proprietor  on 
the  other  side  to  a  nullity,  rtfuMd  to  accept 
the  alleged  rule.  Stuart  Oray  v.  Flemings  db 
Hichardtm,  1885,  12  R.  530;  22  S.  L.  R.  338. 

5.  Sabnon  —  Boundaries  —  Adjoining — 
Division  ex  adveno  Property  abutting  on 
Sea. — ^Neighbouring  proprietors  A.  and  B. 
had  grants  of  salmon  fishing  in  Dornoch 
Firth  ex  adveno  of  their  properties.  Between 
the  properties  there  was  a  creek  into  which 
the  sea  ran,  but  when  the  tide  was  out  there 
appeared  within  the  creek  the  channel  of  a 
little  stream  which  ran  down  the  foreshore  in 
a  line  which  formed  an  acute  angle  with  the 
line  of  the  foreshore  of  A.'s  lands.  This 
channel  was  of  a  shifting  nature.  In  a  ques- 
tion between  A.  and  B.  as  to  the  bounds  of 
their  fishings,  held  that  the  stream  referred 
to  was  not  a  natural  boundary  between  the 
properties,  but  that  the  usual  practice  must 
be  followed,  and  a  perpendicular  to  the 
average  line  of  the  coast  at  the  boundary 
of  the  properties  be  drawn  seawards.  Tain 
Magis.  v.  Mwray,  1887,  15  R.  83 ;  25  S.  L.  R. 
81. 

6.  Sabnon— Boundaries— Rnle  of  Division 
where  ex  adverso  of  adjoining  Properties. 

— The  rule  of  the  division  of  foreshore  as 
between  neighbouring  proprietors  whose  pro- 
perties are  bounded  by  the  sea  applies  to  the 
division  or  delimitation  by  boundaries  of  the 
salmon  fishing  belonging  to  two  proprietors 
in  the  same  position.  Keith  v.  Smyth^  dx., 
1884,  12  R.  66;  22  S.  L.  H.  50. 

7.  Salmon  —  Close  Time  —  Annual  — 
Salmon  Fisheries  Act,  1868,  sec.  21.  — 
"  Annual  close  time  "  as  used  in  the  above 
Act  means  the  close  season  for  nets.  Chalmers 
V.  Bain,  1889  (J.),  16  R.  77;  26  S.  L.  R.  415. 

8.  Salmon  —  Glose  Time  —  Annual  — 
Exportation  of  Fish  during  —  Place  of 
Exportation— Salmon  Fisheries  Act,  1868, 
sec.  22-— Railway  Station.— An  inland  rail- 
way station  is  not  a  "  place  for  exportation  " 
in  the  meaning  of  the  above  section.  Adams 
V.  Cadenhead,  1889  (J.),  16  R  51;  26  S.  L.  R. 
281. 


9.  Salmon  —  Olose  Time  —  Annual  — 
Possession  of  Salmon  during  —  Salmon 
Fisheries  Act^  1868,  sec.  21.— No  conviction 
can  be  obtained  under  sec.  21  of  the  above 
Act  so  long  as  any  of  the  rivers  within  the 
im  its  of  the  Act  are  open.  Wilsane  v.  Harvey, 
etc,  1884  (J.),  12  R.  12;  22  S.  L.  R.  90. 
Chalmers  v.  M'Glashan,  1886  (J.),  13  R  17; 
23  S.  L.  R  336. 


10.  Salmon— Olose  Time— Annual— Pos- 
session of  Salmon  in.— A.  had  leave  from  B., 
a  fishery  proprietor,  to  set  a  stake  net  in  the 
Solway  Firth  to  catch  white  fish.  It  was  set 
for  that  purpose  during  the  close  time  for 
salmon,  and  one  morning  early  a  salmon  was 
found  in  it  by  a  policeman  before  A.  had  gone 
to  the  net.  Held  that  this  did  not  constitute 
a  '*  taking  "  during  close  time  in  the  sense  of 
the  Salmon  Fisheries  (Scotland)  Act,  1868, 
inferring  a  contravention  of  the  Act.  Haydon 
V.  Carmack^  1885,  ^  Coup.  608. 


11.  Salmon— Close  Time— Weekly. — 

Where  the  annual  close  time  expires  during 
the  currency  of  the  weekly  close  time  it  is 
iUegal  to  commence  fishing  till  the  expiry 
of  the  latter.  Custar  v.  Chalmers,  1878  (J.), 
5  R  36 ;  15  S.  L.  R.  578. 

12.  Salmon  — Olose  Time  — Weekly- 
Salmon  Fisheries  Act^  1862  — Salmon 
Fisheries  (Scotland)  Act^  1868,  sec.  24, 
Sched.  D,  Bye-Laws  1,  2,— Held  that  the 
statutory  close  time  —  from  6  on  Saturday 
night  to  6  on  Monday  morning — ^is  impera- 
tive, and  that  the  owners  of  fishings  must 
take  effective  steps  to  observe  the  provisions 
of  the  Acts  and  b3^e-laws,  although  this  may 
result  in  their  having  to  remove  their  net 
from  the  water  earlier  than  6  o'clock  on  a 
Saturday  night.  Irving  v.  Fhyn,  1891  (J.), 
19  R  7 ;  29  S.  L.  R  275.  Parr  v.  Mitchell, 
1890,  2  White  434. 

13.  Salmon  — Close  Time  — Weekly  — 
Excuse  for  Non-compliance. — Salmon  fishers 
on  the  Forth  were  under  statutory  obliga- 
tion to  throw  their  nets  out  of  ply  at  6 
o'clock  on  Saturday  night.  Held  that  impos- 
sibility to  remove  the  nets  at  that  hour, 
owing  to  the  state  of  the  tide,  formed  a  valid 
excuse  for  non-compliance  with  the  prohibi- 
tion of  the  Act ;  although  the  occasions  on 
which  the  tide  had  this  effect  were  recurrent ; 
the  alternative  being  to  throw  the  nets  out  of 
ply  at  8  A.M.  Osborne  v.  Andersofi,  1887  (J.), 
15  R.  12  ;  25  S.  L.  R.  21. 
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14.  Sabnon—- Close  Time— Sabnon 
eries  (Scotland)  Act^  1868,  sec.  24,  and 
Bye-Law,  Sched.  D,  sec.  3.— Sec.  24  of  the 
Salmon  Fisheries  (Scotland)  Act,  1868,  and 
the  relative  bye-law,  impose  on  *'  occupiers " 
of  salmon  fishings,  where  stake  nets  are  em- 
ployed, a  penalty  if  they  fail  (inter  alia)  to 
remove  the  netting  of  the  leader  of  each  hag 
net  from  the  water  during  the  weekly  close- 
time.  This  obligation  is  absolute.  It  is  no 
excuse  for  the  occupier  to  say  that  the  net 
has  been  left  in  the  water  through  the  negli- 
gence of  a  trusted  servant.  If  the  net  has 
remained  in  the  water  he  must  be  punished, 
unless  {per  Macdonald,  L.J.C.)  the  contra^ 
vention  is  due  to  a  damnum  fafale.  Don  v. 
Johngton,  1897  (J.),  25  R.  34 ;  35  S.  L.  R.  256  ; 
5  S.  L.  T.  225. 

15.  Salmon— Crown— Siflt.  —  Where  it 
appears  in  a  process  that  the  Crown  has  a 
primdfame  claim  to  salmon  fishing  in  dispute, 
the  Court  must  order  intimation  to  be  made 
to  the  Crown  authorities,  and  sist  the  action, 
pending  their  decision  to  appear  or  bring  a 
separate  action.  Ogston  v.  Steicartf  1896,  23  R. 
(H.  L.),  16 ;  33  S.  L.  R.  516 ;  3  S.  L.  T.  332. 

16.  Salmon— Grown— Access  to  Shore.— 

Where  the  Crown  has  made  a  grant  of  sea- 
shore without  salmon  fishings,  held  that  the 
Crown  is  entitled  to  access  through  the  lands 
to  the  sea  for  salmon  fishing,  and  to  use  of 
the  beach  for  drawing  nets  on.  Lord  A'fvocate 
V.  Sharp,  1878,  6  R.  108 ;  16  S.  L.  R.  49. 

17.  Sabnon  —  District  Board  —  Becon- 
stitation  of  Lapsed  Board— Oasns  impro- 
visns— Sabnon  Fisheries  Act^  1862.  — A 
Fishery  District  Board  having  lapsed  on  the 
expiry  of  the  period  for  which  the  members 
were  elected  without  the  election  of  a  new 
Board,  a  petition  was  presented  to  the  Court 
for  a  remit  to  the  Sheriff  to  reconstitute  the 
Board.  Petition  granted,  Campbell,  1883,  10 
R.  819 ;  20  S.  L.  U.  474. 

18.  Sabnon— Fishery  Board— Bye-Laws 
of  Commissioners— Title  to  Enforce— Act 
1696,  c.  33— Salmon  Fisheries  Act^  1862, 
sec.  56  (1),  29. — Summary  petition  to  the 
Sheriff  at  the  instance  of  the  District  Fishery 
Board  is  the  appropriate  and  only  competent 
method  of  enforcing  bye-laws  of  the  Fisheries 
Commissioners.  Lyall  and  Outers  v.  Carnegy, 
1900,  2  F.  423  ;  37  S.  L.  R.  322  ;  7  S.  L.  T.  341. 

19.  Salmon  —  Mode  —  Illegal  —  Ckiff— 
Tweed  Fisheries  Amendment  Act^  1859, 


sees.  14  and  16. — It  is  prohibited  by  the 
Tweed  Fisheries  Act  to  take  salmon  with  a 
gaff  or  cleek ;  or  between  September  and  May 
to  use  a  gaff  for  landing  a  salmon  hooked  by 
rod  and  line.  Two  men  were  charged  with 
having  in  their  possession  a  **  cleek,  or  similar 
engine,  used  for  taking  salmon,"  and  convicted 
under  the  Act.  Conviction  quaehed  in  that  no 
offence  was  set  forth.  Gladstone  v.  Stevenson, 
1902  (J.),  4  F.  66;  39  S.  L.  R.  643;  10 
S.  L.  T.  92. 

20.  Sabnon  —  Mode  —  Illegal  —  Fixed 
Engine  —  ''Drift  or  Hang"  Nets  —  "Toot 
and  Hani"  IleU.—Held  (l)  that  it  is  not 
legal  to  fish  for  salmon  in  the  River  Tay  with 
"  drift  or  hang  "  nets ;  (2)  that  it  is  not  law- 
ful to  fish  in  the  same  river  with  ''  toot  and 
haul"  nets.  Duke  of  Atkcll  v.  Glover* $  Ihcot- 
poration  of  Perth.  DiJce  of  Atholl  v.  Wedder- 
burn,  1900  (H.  L.),  2  F.  57  ;  37  S.  L.  R.  686  ; 
8  S.  L.  T.  77.  Overruling  Earl  of  Wemyss  v. 
Earl  of  Zetland,  1890,  18  R.  126;  28  S.  L.  B. 
105. 

21.  Sabnon— Mode— Illegal  Net— Size  of 
Mesh— Salmon  Fisheries  Act^  1868,  sec 
15— Bye-Law  (F). — A  bye-law  framed  under 
the  Salmon  Fisheries  Act,  1868,  prohibited  the 
use  of  any  net  for  taking  salmon  "  the  meshes 
whereof  shall  be  under  one  inch  and  three- 
quarters  in  extension  from  knot  to  knot 
measured  on  each  side  of  the  square,  or  seven 
inches  measured  round  each  mesh."  Held 
that  there  was  no  contravention  of  the  bye- 
law  where  each  side  of  the  meshes  of  the  net 
measured  an  inch  and  three-quarters  from 
the  centre  of  one  knot  to  the  centre  of  the 
next  knot,  but  the  measurement  round  them 
was  less  than  seven  inches.  Mackenzie  v. 
Pitcaithley  and  Others,  1887  (J.),  14  R  19;  24 
S.  L.  R.  349. 

22.  Sabnon  — Mode  — Illegal  — Net  and 
Coble— Shore  Net— Possession  for  Purposes 
of  Prescription  — Bod  Fishing.— ''Net  and 
coble"  is  the  sole  mode  of  net  fishing  for 
salmon  recognised  as  lawful  by  the  law  of 
Scotland.  It  is  only  by  proof  of  this  form  of 
net  fishing  that  possession  for  purposes  of 
prescription  can  be  established.  Fishing  by 
a  bag  net  spread  out  on  poles  and  shoved  by 
men  is  an  unlawful  method.  Ld.  Kinnear 
reserved  his  opinion  on  possession  by  angling. 
Maxwell  v.  Lamottt,  190.3,  6  F.  246  ;  41  S.  L.  R. 

202;  11  S.  L.  T.  531. 

23.  Salmon  —  Mode  —  Illegal  —  Fixed 
and  Coble. — A  mode  of  fishing 
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by  which  the  boat  was  allowed  to  drift  with 
the  tide  and  a  net  six  or  seven  feet  deep  and 
about  two  hundred  yards  long  and  with 
meshes  of  very  fine  thread  about  three  inches 
wide  was  used  as  a  means  not  of  enclosing 
but  of  entangling  the  fish,  held  to  be  legal 
as  the  net  was  not  a  fixed  engine.  Masters  of 
AHan^s  Mortification  v.  Thomson,  1879,  7  R. 
221  ;  17  S.  L.  R.  113. 

24.  Salmon  —  Mode  —  Illegal  —  "Rake 
Hook  "—Rod  and  Artificial  Fly  —  Tweed 
Fisheries  Amendment  Act,  1859,  sees.  6, 
14. — Held  that  fishing  for  salmon  in  the  Tweed 
by  ijieans  of  a  rod  and  artificial  fiy,  but  using 
the  fly,  not  as  a  lure,  but  like  a  rake  hook  by 
dragging  it  along  the  bottom  and  jerking  it 
when  it  touched  a  fish,  was  a  contravention 
of  sec.  6  of  the  Act.  Rodger  y.  Hislop,  dr., 
1879  (J.),  6  R.  16 ;  16  S.  L.  R.  469. 

25.  Salmon  —  Mode  —  Illegal  —  Salmon 
Roe  —  Salmon  Fisheries  (Scotland)  Act, 
1868,  sec.  18. — ^Any  person  found  in  any  part 
of  Scotland  possessing  salmon  roe  is  liable  to 
conviction  under  the  Salmon  Fisheries  Act, 
1868,  sec.  18,  unless  he  can  prove  that  he 
had  the  roe  for  purposes  of  artificial  pro- 
pagation or  scientific  research.  Orook  v. 
Duncan,  1899  (J.),  2  A.  668;  1  F.  50;  36 
S.  L.  R  322 ;  6  S.  L.  T.f292. 

26.  Salmon— Mode— niegal-^Set  Line- 
Salmon  Fisheries  Act,  1844,  sec.  1.— Where 
a  fisherman  who  on  lines  baited  and  set  for 
flounders  had  caught,  and  afterwards  appro- 
priated, one  or  two  sea  trout,  was  acquitted 
by  the  Sherifi*  of  a  contravention  of  the 
Salmon  Fisheries  Act;  held  that  whether  he 
had  **  wilfully  taken "  the  trout  or  no  was  a 
question  of  fact  for  the  Sherifi',  and  appeal 
against  his  judgment  dismissed.  Grant  v. 
Wright,  1876  (J.),  3  R.  28 ;  13  S.  L.  R.  482. 

27.  Salmon  —  Obstmctions  —  Omives  — 
Regulation  by  Commissioners  —  Salmon 
Fisheries  Acts,  1862,  sec.  2,  and  1868, 
Sched.  F  —  Possession.  —  In  1773  A.  was 
found  entitled  by  decree  of  declarator  to 
maintain  in  a  river  three  oruives,  each  an 
ell  in  height  and  an  ell  in  breadth^  and  to 
draw  water  from  the  river  by  a  mill  lade. 
So  he  continued  in  possession  till  1896.  In 
that  year  the  Commissioner  acting  under  the 
Salmon  Fisheries  Act  proposed  to  enforce 
against  him  a  regulation  (made  by  the  Com- 
missioners under  the  Act  of  1862,  and  ratified 
in  Schedule  F  of  the  Act  of  1868)  that  all 
cruives  must  be  not  less  than  4  ft.  broad. 


A.  maintained  that  by  virtue  of  his  decree 
and  long  possession  he  was  outside  the  re- 
gulation. Held  that  the  regulation  applied 
to  A.  D-uke  of  Fife  v.  Ge(yrge,  1897, 24  R  649 ; 
34  S.  L.  R.  440;  4  S.  L.  T.  309. 

28.  Salmon  —  Obstruction  in  River  — 
Consent  of  Fishery  Board. — The  consent  of 
the  Fishery  Board  does  not  give  a  riparian 
owner  a  title  to  put  obstructions  against  the 
free  passage  of  salmon  up  a  river.  The 
owners  of  the  salmon  fishings  are  not  bound 
by  any  such  consent.  Earl  of  Kintore  v. 
Pirie  <£•  Scms,  1902,  6  F.  818 ;  40  S.  L.  R  210 ; 
10  8.  L.  T.  485. 

29.  Salmon— Obstructions- Obstruction 
of  Water  by  Riparian  Proprietor.— A  pro- 
prietor of  salmon  fishings  in  a  river  has  a  title 
to  protect  his  fishings  from  injury  from  {inter 
alia)  the  operations  of  riparian  owners  which 
result  in  a  lessening  of  the  water's  flow.  Earl 
of  Kint&re  v.  Pirie  d:  Sons,  1902,  5  F.  818 ;  40 
S.  L.  R.  210 ;  10  S.  L.  T.  485. 

30.  Salmon  —  Obstruction  to  Passage  — 
Opus  manufactum. — Erections  by  a  pro- 
prietor on  his  foreshore  which  had  the  efiect 
of  returning  a  river  to  a  channel  from  which 
it  had  previously  been  diverted  by  a  neigh- 
bouring proprietor^  and  which  had  the  eftect 
of  improving  his  fishings,  held  not  to  be 
obstructions  in  the  sense  of  the  Salmon 
Fisheries  Acts.  Duke  of  Sutherland  v.  Ross, 
1878  (H.  L.),  6  R.  137  ;  15  S.  L.  R.  532. 

31.  Salmon — Obstructions — Opus  manu- 
flBkctum  —  Upper  and  Lower  Heritors  — 
Harbour  Commissioners  Proprietors  of 
Lower  Fishings  —  Exercise  of  Statutory 
Powers  to  Improve  Lower  Fishings.— ITeM 
that  the  proprietors  of  immediately  superior 
salmon  fishings  in  a  river  were  not  entitled 
to  interdict  Harbour  Commissioners  who  were 
proprietors  of  the  lower  fishings  from  making 
alterations  on  the  river  embankment,  under 
their  statutory  powers,  which  had  the  efiioct 
of  improving  the  lower  fishings.  IVest  v. 
Aberdeen  Harbour  Commrs.,  1876,  4  R.  207; 
14  S.  L.  R  147. 

32.  Salmon— Spawning  Beds— Injury  by 
Pollution  of  River— Title  to  prevent  Pol- 
lution.— Held  that  a  riparian  proprietor  in 
right  of  salmon  fishings  had  a  good  title  to 
prevent  pollution  of  the  stream  higher  up^ 
which,  while  it  did  not  directly  affect  his 
lands,  did  nevertheless  injure  spawning  beda 
up  the  river  to  the  prejudice  of  his  fishing.. 
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Seafield  v.  Kemp,  1899,  1  F.  402 ;  36  S.  L.  R. 
363 ;  6  S.  L.  T.  289. 

33.  Sabnon— Title— Exchange  with  Be- 
servation  of  FiflhixigB— Subsequent  Grown 
Grant. — Where  a  piece  of  land  on  the  banks 
of  a  tidal  river  was  exchanged,  under  an 
express  reservation  of  the  right  of  salmon 
fishing, — held  that  a  subsequent  grant — even 
from  the  Crown— of  that  salmon  fishing  did 
not  deprive  the  prior  owner  of  his  right. 
Richardson  and  Others  v.  Baroness  Gray,  1877, 
3  App.  Oa.  1  ;  4  R  (H.  L.)  76;  14  S.  L.  R. 
718. 

34.  Salmon  —  Title  —  (kant  —  Heritable 
Right— Right  to  One  Tide's  Fishing.— A 
Crown  title  (1)  to  fish  with  one  boat  on  the 
Water  of  Forth  ;  (2)  to  take  one  tide's  fish- 
ings in  the  same  waters,  coupled  with  im- 
memorial use,  held  to  confer  a  valid  right 
on  the  grantee,  although  the  fishings  in  the 
waters  in  question  were  held  of  the  Crown 
by  another  vassal  whose  titles  made  no  reser- 
vation. Murray,  <fcc.  v.  Peddie,  dx.,  1880,  7  R. 
804;  17  S.  L.  R.  570. 

35.  Salmon— Title— Barony— Foreshore. 

— Held  that  an  express  grant  of  foreshore 
salmon  fishings  was  made  by  a  Crown  Charter 
of  resignation  containing  a  novodamus  and 
erection  of  barony  of  lands  inckiding  fore- 
shore, and  "totas  et  integras  diet  villa  et 
terras  de  Findome  cum  domibus  edificiis 
toftis  croftis  nuncupat  lie  Craw  cum  cymba 
portatoria  ceterisq.  cymbis  ad  piscandum 
idoneis  cum  lie  white-fishing  super  mare  lie 
mussil  scalpes  salmonum  piscariis  lie  stell  seu 
stellis  super  magnum  littus  seu  maris  ripam 
de  Findome."  Munro-Ferguson  v.  Grant,  1900 
(O.  H.),  8  S.  L.  T.  326. 

36.  Salmon— Title— Barony— ''All  Man- 
ner of  Fish"— Island— Possession.— In  the 
absence  of  prescriptive  possession  a  grant  of 
barony,  including  a  sea-island,  and  with  power 
of  "  catching  all  manner  of  fish," — held  not  to 
carry  a  right  of  salmon-fishing.  Lord  Advocate 
V.  Commrs,  of  Northern  Liglithouses,  1874,  1  R. 
950;  11  S.  L.  R.538. 

37.  Salmon— Title— Barony  with  Fish- 
ings—Immemorial Possession— Division  of 
Barony. — The  earliest  existing  title  of  lands 
forming  part  of  a  barony  was  a  Crown  Charter 
of  confirmation  and  novodamus  in  1584  of  the 
lands,  <&c.,  with  fishings.  The  present  vassaVs 
ancestor  obtained  from  the  baron  in  1587,  and 
was  infeft  upon,  a  feu-charter  of  the  lands 


with  pertinents — fishings  being  mentioned 
only  in  the  tetiettdas  clause.  Possession  of  the 
salmon  fishings  from  time  immemorial  by  the 
present  vassal  and  his  ancestors  was  proved. 
Held  that  the  prescriptive  possession  which 
followed  on  the  Crovm  Charter  of  1584  com- 
pletely divested  the  Crown  of  the  salmon 
fishings,  and  that  the  Crown  could  not  base  a 
claim  thereto  on  a  defect  in  the  transmission 
of  the  right  from  Crown  vassal  to  sub-vassal. 
Observatiims  on  proof  of  immemorial  possession 
and  the  value  of  the  tenendas  in  construing  the 
dispositive  clause.  Lord  Advocate  y.  M^CuUoch, 
1874,  2R27;  12  S.  L.  R.  1. 

38.  Salmon— Title— Barony— Prescrip- 
tive Enjoyment  —  Net  and  Ooble.  —  Held 
(reversing  judgment  of  the  First  Division) 
that  a  barony  title  cum  piscationibus  sup- 
ported by  proof  of  salmon  fishing  by  net  and 
coble  for  forty  years  is  sufficient  to  instruct  a 
title  to  salmon  fishings  against  the  Crown. 
M'Douall  V.  Lord  Advo^-aU,  1875,  L.  R  2  Sc. 
App.  431  ;  2  R  (H.  L.)  49. 

39.  Salmon-Title— Prescriptive  Posses- 
sion by  Opposite  Proprietors— Rod  and  Line 
—Net  and  Goble— Island  renders  Latter 
Impracticable. — A  riparian  proprietor  with 
right  to  salmon  fishings  from  time  immemorial 
had  fished  for  salmon  by  net  and  coble  for 
several  miles  opposite  his  property,  except  in 
a  place  where  the  channel  was  divided  by  an 
island,  and  fishing  by  net  and  coble  was 
therefore  impracticable.  His  portion  of  the 
divided  channel  he  had  fished  by  rod  and  line 
from  the  island  which  belonged  to  the  pro- 
prietor on  the  other  bank.  Held  that  the 
former  proprietor  had  been  in  full  legal 
possession  of  the  salmon  fishing  in  that 
portion  of  the  channel  and  was  entitled  to 
continue  in  possession  thereof.  Dttke  of  Box- 
burghe  v.  Waldi^s  Trs.,  1879,  6  R.  663;  16 
S.  L.  R  364.     Cy.  No.  22. 

40.  Salmon— Title— Possession— Net  and 
Coble— Rod  and  Line.  —A 'grant  of  "  fishings  " 
in  a  river  with  occasional  fishing  by  rod  and 
line  where  fishing  with  net  and  coble  was 
practicable  Juld  insufficient  evidence  to  estab- 
lish a  right  to  salmon  fishing  against  a  grantee 
of  '*  salmon  fishings."  Sinclair  v.  Threipland, 
1890,  17  R  507  ;  27  S.  L.  R.  440. 

41.  Salmon  —  Title  —  Barony  Title  — 
Possession— Rod  Fishings. —L.  had  a  barony 
title  to  the  lands  on  both  sides  of  a  river 
dating  from  1774  and  also  express  grants  of 
salmon  fishings  of  a  much  earlier  date    to 


829 


FISHINGS 


830 


certain  parts  of  the  river  situated  below  the 
falls  of  K.  He  had  from  time  immemorial 
exercised  a  full  and  exclusive  right  of  fishing 
below  these  falls,  inter  alia,  by  means  of  close 
cruives  which  caught  almost  all  the  salmon 
ascending  the  river.  The  cruives  and  the 
falls  made  the  fishing  above  the  falls  up  to 
1862,  when  close  cruives  were  abolished,  al- 
most worthless.  L.  had  asserted  his  rights 
above  the  falls  for  a  prescriptive  period  (1) 
by  protecting  the  river  during  the  spawning 
season ;  (2)  by  exercising  the  right  of  fishing 
by  rod  occasionally ;  (3)  by  taking  his  tenants 
bound  to  protect  the  water ;  (4)  by  preventing 
others  from  fishing.  Held  in  an  action  at  the 
instance  of  the  Crown,  who  claimed  the  fishings 
above  the  falls,  that,  apart  from  express  grant, 
he  was  entitled  to  attribute  his  possession  of 
the  whole  river  to  the  barony  title,  and  that 
under  it  the  possession  of  the  whole  river 
had  been  sufficient  to  establish  L.'s  right 
to  the  salmon  fishings.  Lord  Advocaie  v. 
L(/rd  Lovat,  1880,  7  R.  (H.  L.)  122  ;  17  S.  L.  R 
421. 


42.  Salmon— Title— ''Cum piscatione"— 
PrescriptioiL — A  title  to  lands  cum  piecatione 
in  aqua  .  .  .  secundum  morem  et  consneCiidinem 
is  a  good  one  on  which  to  prescribe  a  right  to 
salmon  fishings.  Maxwell  v.  Lamont,  1903, 
6  F.  246;  41  S.  L.  R.  202  ;  11  S.  L.  T.  631. 

43.  Salmon— Title— Glebe— Possession.— 
The  proprietor  of  the  north  bank  of  the  River 
Broom,  opposite  the  Loch  Broom  glebe,  had  a 
title  to  salmon  fishings  in  the  river,  but  he 
never  had  fished  from  the  glebe  side.  The 
ministers  in  the  possession  of  the  glebe  had 
from  time  immemorial  fished  for  salmon  from 
the  glebe.  Held  that  the  ministers  were  en- 
titled to  the  benefit  of  the  rule,  decennalis  et 
triennalis  possessor  non  tenetur  docere  de  titulOf 
and  to  exclusive  possession  of  the  fishing  ex 
adverse  of  the  glebe.  Gilmour  v.  Sutherland^ 
1900  (O.  H.),  38  S.  L.  R  661.  See  Ogsttm  v. 
Stmart,  1896  (H.  L.),  23  R.  16  ;  33  S.  L.  R. 
616  ;  3  S.  L.  T.  332. 

44.  Salmon— Title— Possession-^Estate 
in  Land." — A  right  of  salmon  fishings  is  an 
estate  in  land,  and  possession  for  twenty 
years  constitutes  prescriptive  possession. 
Ogiion  v.  StewaH,  1896  (H.  L.),  23  R.  16 ;  33 
S.  L.  R.  616  ;  3  S.  L.  T.  332. 

45.  Salmon  —  Title  —  Possession.  —  This 
case  turned  upon  a  construction  of  the  titles 
and  possession  of  proprietors  making  rival 
claims  to  salmon  fishings  in  the  Awe.    Duke 


of  Argyll  v.  Campbell,  1891,  18  R.  1094;  28 
S.  L.  R.  813. 

46.  Salmon  —  Title  —  Possession.  —  This 
case  raises  questions  of  possession  of  salmon 
fishing  on  the  Findhorn.  Hogarth  v.  Grants 
1900  (0.  H.),  8  S.  L.  T.  324. 

47.  Salmon  —  Title  —  Possession  —  Am- 
biguons  Title.  —  In  an  action  to  have  it 
declared  that  the  pursuer  (Earl  of  Moray) 
had  exclusive  right  to  the  salmon  fishings 
in  a  certain  portion  of  the  river  Findhorn, 
between  a  point  named  Dunduflr  and  a  point 
named  the  Red  Craig,  one  of  the  earliest 
charters  produced  was  a  ro3ral  charter  of  the 
sixteenth  century,  granting  to  the  pursuer's 
predecessor  the  fishings  "  de  Speya,  Fyndom, 
Slewpole,  et  Lossy."  The  defenders  con- 
tended that  the  meaning  of  this  title  was 
a  bounding  title  conferring  only  the  right 
to  the  Sluiepool  in  the  river  Findhorn.  Pre- 
scriptive possession  of  the  whole  fishings 
claimed  was  established.  Opinion  that  the 
charter  did  not  confine  the  grant  to  the 
Sluiepool,  but  was  ambiguous,  and  had  to 
be  construed  by  possession,  and  held  that  as 
the  pursuer  could  produce  a  charter  by  pro- 
gress of  1730,  which  did  not  confine  the 
fishings  to  the  "Sluiepool,"  and  on  which 
prescriptive  possession  for  the  portion  of  the 
Findhorn  claimed  had  followed,  he  had  made 
out  his  case.  Earl  of  Moray  v.  Burgh  of  Forres, 
1886,  23  S.  L.  R  279. 

48.  Salmon  Fishing— Title— Possession. 

— Terms  of  title  and  nature  of  possession 
which  held  to  constitute  a  right  of  salmon 
fishing  in  the  Ness.  Warrands  Trs.  v.  Mach- 
intosh,  1890  (H.  L.),  17  R  13  ;  27  S.  L.  R.  393. 

49.  Sea— Beach— Waste  or  Uncoltivated 
Ground  beyond  High-Water  Mark  — 11 
Geo.  m.  c.  31,  sec.  11.— Fishers  are  not 
entitled  to  dry  their  nets,  &c.  on  ground 
reclaimed  from  the  sea  and  converted  into 
pasture  land;  although  before  the  trans- 
formation the  land  had  been  so  used  by  them 
in  terms  of  11  Geo.  III.  c.  31,  sec.  11.  Scott 
V.  Gray,  1887,  15  R  27 ;  25  S.  L.  R  44. 

50.  Sea  —  Beach  —  Uncnltivated  Land 
above  High-Water  Mark— 11  Geo.  m.  c. 
31. — Sec.  11  of  11  Geo.  III.  c.  31  authorises 
fishers  to  use  waste  or  uncultivated  land 
within  a  distance  of  100  yards  of  high-water 
mark  for  the  purposes  of  their  trade.  Held 
that  ground  fenced  in  by  a  shipbuilding 
company  for  storing  material  did   not  fall 
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within  the  definition.  Gampbeltovm  Ship- 
building Cay,  V.  RobertwTif  1898,  25  R.  922; 
36  S.  L.  R  722 ;  6  S.  L.  T.  38. 

51.  Sea  ~  Beach  —  Waste  Land  — Sea 
Fisheries  Act,  1868,  sec.  IL^HM  that 
the  lessee  of  salmon  fishings  in  the  sea  ex 
adverso  of  certain  lands  had  no  right  to  erect 
a  hut  for  his  fishing  gear  on  a  piece  of  waste 
ground  above  the  high-water  mark  of  ordinary 
spring  tides.  Mackinno7i,  d^c,  y.  Ellit,  1878, 
5  R.  832. 

52.  Sea— Beach— White-Fishing— RU^t 
to  nse  for  Onring— "Foreland"— Act  1705, 
c.  2—29  Geo.  II.  c.  23—11  Geo.  HI.  c.  31, 
sees.  11,  12, 13. — A  crofter  engaged  in  fishing 
other  than  herring  held  not  entitled  to  occupy, 
for  the  purpose  of  such  fish-curing,  portions 
of  the  beach  above  high  water,  but  beyond 
the  limits  of  his  croft.  Gilmour  v.  Peterson^ 
1901,  3  F.  569;  38  S.  L.  R.  384;  8  S.  L.  T. 
476. 

53.  Sea— Herring— Size  of  Barrels— Act 
55  Geo.  m.  c.  94,  sec.  12.— Held  that  a 
fish  curer  who  had  cured  and  packed  fish  in 
a  barrel  under  the  statutory  size  had  been 
guilty  of  a  contravention  of  sec.  12  of  the 
above  Act,  although  the  barrel  had  not  been 
tendered  for  the  government  brand.  Lotodon 
V.  Ingram,  1884  (J.),  11  R.  57;  21  S.  L.  R 
775. 

54.  Sea— Illegal  Fishing— Compensation 
for  Offence  against  Fishery  Acts— Enforce- 
ment.— Compensation  to  party  injured  by  an 
offence  against  the  Fishery  Acts  of  1883  and 
1885  may  be  enforced  by  distress  or  poinding 
of  the  boat  to  which  the  offender  belongs,  or 
her  furniture  and  tackle  as  provided  by  sec. 
20  (2)  of  the  Act  of  1883.  Ocean  S.  Trawling 
Coy.  Ltd.  V.  Geeetemmide  Herring  und  Hochsee- 
fisherei  Coy.,  1904,  6  F.  793 ;  41  S.  L.  R. ;  12 
S.  L.  T.  91. 

55.  Sea  —  Illegal  Trawling  —  Herring 
Fishery  (Scotland)  Act,  1890,  sec.  10  (4)— 
Seizure  of  Nets— Liability  of  Public  Officer. 
— The  commander  of  a  Government  patrol 
having  seized  the  net  of  a  trawler  when 
fishing  outside  the  three-mile  limit,  /teld  that 
he  was  liable  in  damages.  Pyper  v.  Ingram^ 
1900  (O.  H.),  8  S.  L.  T.  65. 


56.  Sea  —  Illegal  —  Herring  Fishery  — 
Seizure  of  Nets. — Nets  used  for  trawling 
within  three  miles  of  low-water  mark  may 
be  seized  before  conviction  of  the  trawler. 


Pyper  v.  Ingram,  1901,  3  F.  614 ;  38  S.  L.  R. 
369 ;  8  S.  L.  T.  493. 

57.  Sea— Illegal  Method— Forfeiture  of 

"  Nets." — "  Nets  "  set  for  herring  in  contra- 
vention of  the  Herring  Fishery  Amendment 
Act,  1890,  are  forfeit.  The  word  <'net"  in- 
cludes the  whole  apparatus,  and  a  sentence  of 
forfeiture  should  make  this  clear.  Kankin  v. 
fVright,  1901  (J.),  4  F.  6  ;  39  S.  L.  R  63;  9 
S.  L.  T.  228. 


58.  Sea  —  Illegal  Trawling  —  Honing 
Fishery  (Scotland)    Act,   1889,    sec   8.-^ 

Opinion  by  Ld.  Kyllachy,  that  the  above  section 
makes  it  illegal  for  a  foreigner  to  land  at  a  port 
in  Scotland  fish  caught  by  him  in  contravention 
of  the  statute,  although  the  statute  be  not 
binding  on  him.  PoU  v.  Lord  Advocate,  1897 
(O.  H.),  1  F.  823 ;  36  S.  L.  R.  637  ;  6  S.  L.  T. 
167. 

59.  Sea— Illegal  Trawling— Beam  Trawl^ 
ing— Frohibited  Area— High  and  Low 
Water  Marks.— The  Scottish  Fishery  Board 
passed  a  bye-law,  which  was  duly  confirmed^ 
forbidding  beam-trawling  ''within  a  line  be-> 
ginning  at  a  point  X  and  extending  along  th^ 
coast  at  a  distance  of  three  miles  from  low^ 
water  mark  to  Y."  Held  that  the  space  sa 
enclosed  included  the  area  between  the  low 
water  and  high-water  lines.  Whyte  v.  Thomson^ 
1897  (J.),  2  Adam,  305  ;  24  R.  55  ;  34  S.  L.  R^ 
669 ;  6  S.  L.  T.  31. 

60.  Sea  —  Illegal  Trawling  —  Fishery 
Board— Bye-Law- Ultra  inres- Herring 
Fishery  (Scotland)  Act,  1889,  sec.  7.— Sec.  7 
of  the  Herring  Fishery  (Scotland)  Act,  1889^ 
provides  that  the  '*  Fishery  Board  may  by 
bye-laws  direct  that  the  method  of  fishing 
known  as  beam-trawling  shall  not  be  ujsed 
within  a  line  drawn  from  Duncansbay  Head 
to  Rattray  Point,  in  any  area  or  areas  to  be 
defined  in  such  bye-law."  Held  that  it  wa^ 
competent  for  the  Fishery  Board  to  issue  a^ 
bye-law  prohibiting  beam-trawling  within  the 
whole  area  within  the  line  specified.  WiXemi 
V.  Mackenzie,  1896  (J.),  2  Adam^  114;:  23  il^ 
56  ;  33  S.  L.  R.  421  ;  3  S.  L.  T,  308. 

61.  Sea— Trawler— Injuries  to  Lines  and 
Nets— Relevancy- Sea  Fisheries  Act^  1883,, 
sec.  4  (a),  Sched.  1  (19).^Thie  mp^tei:  of  a 
steam  trawler  was  charged  under  the  Summary 
Jurisdiction  Acts  with  a  contraveni(ion  of  the 
Sea  Fisheries  Act,  1883,  whereby  injury  waa 
caused  to  long-lines  of  a  ^hing-boat,  attache<l 
to  buoys,  caused  through  tli^  ma^tor's  failure 
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to  steer  dear  of  the  place  where  the  lines  were. 
At  proof  the  owner  of  the  fishing-boat  led 
evidence  that  notwithstanding  the  waving  of 
a  flag  from  their  boat,  the  trawler  crossed 
the  line.  The  evidence  on  this  point  was 
conflicting.  The  Sheriff  found  that  the  master 
had  failed  to  take  necessary  steps,  and  that 
he  had  failed  to  prove  that  the  loss  did  not 
result  from  his  fault,  accordingly  found,  him 
liable  for  compensation.  On  an  appeal  to  the 
High  Court  the  conviction  was  quashed,  a 
majority  of  the  judges  holding  that  the  Sheriff 
had  not  found  proved  facts  essential  to  sup- 
port the  conviction — Ld.  Young  holding  the 
complaint  irrelevant,  on  the  ground  of  failure 
to  specify  the  omission  to  avoid  injury. 
Observations  as  to  the  onta  of  proof.  Cormbe  v. 
Rmifm,  1886  (J.),  13  R.  67  ;  23  S.  L.  R  666. 

62.  Sea--Trawler— lAJnry  to  Long-line 
Fiflhings  —  Precautions  to  Avoid  —  Sea 
Fisheries  Act^  1883,  Schednle,  Act  19.— 
Trawlers  must  get  out  of  the  way  of  long-line 
men.  So  held^  even  where  the  long-line  fishers 
had  come  within  the  ambit  of  operations  of 
trawlers  first  upon  the  scene.  Masson  v. 
Nicholson,  1892,  20  R.  176 ;  30  S.  L.  R.  166. 

63.  Solway— Solway  Fisheries  Act^  sec.  9. 
— Every  form  of  fishing  for  any  kind  of  fish 
(without  the  permission  of  the  owners  or 
occupiers  of  the  salmon  fishing)  is  forbidden 
in  rivers  discharging  into  the  Solway. 
M'Maater  v.  Black,  1890  (J.),  17  R.  69 ;  27 
S.  L.  R.  872. 

64.  Solway— Boundary  of  the  Solway— 
Solway  Salmon  Fisheries  Act^  1862,  sec.  6— 
Salmon  Fisheries  Act,  1868,  sec.  10,  Sched.  B 
—Solway  Salmon  Fisheries  Commissioners 
Act,  1877,  sees.  3,  4,  5.—HeU,  that  for  the 
purposes  of  the  Act  of  1877,  the  boundary  of 
the  Solway  was  fixed  by  the  Salmon  Fisheries 
Acts  of  1862  and  1868.  Hughan,  1879,  6  R. 
1232  ;  16  S.  L.  R.  764. 

66.  Solway  —  Stake  Nets  —  Review  — 
Solway  Salmon  Fisheries  Gommissioners 
(Scotland)  Act,  1877,  sees.  3,  8.-^ Where  the 
commissioners  acting  under  the  Solway  Salmon 
Fisheries  Commissioners  (Scotland)  Act,  1877, 
in  ordering  the  removal  of  certain  fixed  engines 
belonging  to  Solway  fishermen,  stated  in  a 
special  case  settled  by  them,  and  afterwards 
by  a  judge  in  chambers,  that  they  held  it 
proved  that  the  engines  were  erected  and 
used  for  the  taking  of  salmon,  held  that  this 
was  a  question  of  fact  for  their  determination, 
from  which  the  illegality  of  the  fixed  engines 


necessarily  followed,  and  the  Court  were  not 
called  on  to  make  any  further  inquiry.  CouU- 
hard,  d:c.  v.  Mackenzie,  1879,  6  R.  1322 ;  16 
S.  Li.  R.  768. 

66.  Solway— Mode— Illegal— Priviloged 
Fixed  Engines— (Qualification  of  Oertiflcate 
—  Solway  Salmon  Fisheries  —  Oommis- 
sioners  Act,  1877,  sec.  6.— Where  privileged 
fixed  engines,  which  were  in  use  in  1861, 
were,  owing  to  shifting  sands,  set  in  different 
places  within  the  limits  of  the  fishery,  held 
that  the  certificate,  after  describing  the  site 
of  the  stake  net  at  the  date  of  the  applica- 
tion, should  be  qualified  by  the  words  '^  or  so 
near  thereto,"  as  they  were  in  the  year  1861. 
Mackenzie,  1879,  6  R.  1232  ;  16  S.  L.  R.  767. 

67.  Solway— Privileged  Fixed  Engine- 
Salmon  Fishing  Act,  1861  (24  ^K  25  Vict  c 
109),  sec.  11— Salmon  Fisheries  (Scotland) 
Actt  1862  (25  &  26  Vict.  c.  97),  sec.  38— 
Solway  Salmon  Fisheries  dommissioners 
Act,  1877  (40  &;  41  Vict  c.  240),  sees.  8, 

4,  6. — Held  (1)  that  no  fixed  engine  used 
for  taking  salmon  in  the  Solway  Firth,  for 
which  the  user  cannot  produce  a  certificate  of 
privilege  granted  by  the  Commissioners  ap- 
pointed by  that  Act,  can  be  a  privileged  fixed 
engine  in  terms  of  the  Act  of  1877,  and  (2) 
that  the  rights  of  the  Crown  are  not  excluded 
from  the  saving  clauses  of  sec.  4  of  that  Act. 
Earl  of  GaUovKiy  v.  Stetoart,  1882,  19  S.  L.  R. 
833. 

68.  Solway— Stake  Nets.— HisM  that  the 
public  were  entitled  to  fish  the  ''water  of 
the  Solway"  for  white  fish  with  stake  nets. 
Gilbertson  v.  Mackenzie,  1878,  6   R.  610 ;   15 

5.  L.  R.  334. 

69.  Solway— Bight  to  take  White  Fish— 
Qood  Faith. — Under  pretence  of  catching 
white  fish  (lawfully)  a  fisher  set  nets  in  the 
Solway  with  which  he  caught,  or  interfered 
with,  salmon  (illegally).  The  Court  granted 
interdict  against  his  using  such  nets,  and 
ordered  them  to  be  removed.  Duke  of 
BuccUuch  V.  Kean,  1890, 17  R.  829  ;  27  S.  L.  R. 
695.  Cf.  Neilson  v.  Fenian,  1876,  3  Coup. 
353. 

70.  Solway— English  Fisher— Applica- 
tion of  Scottish  Acts  to. — Held  that  the 
Sahnon  Fisheries  (Scotland)  Act,  1868,  had 
no  application  to  the  case  of  a  fisherman  who 
was  licensed  to  fish  the  English  waters  of  the 
Solway,  but  who  had  a  landing  place,  where 
he   left    his    nets,   on    the   Scottish    shore. 

27 
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HoughUm  v.  Phyn,  1892  (J.),  19  R.  37  ;  29 
S.  L.  R.  476. 

71.  Trout  — Illegal  — Destruction  of— 
Gelatine  —  Trout  (Scotland)  Act,  1860, 
sees.  1,  2. — It  is  lawful  to  explode  charges  of 
gelatine  in  riven,  and  kill  trout.  Tennant  y. 
Clark,  1901  (J.),  4  F.  24 ;  39  S.  L.  R.  287 ;  9 
S.  L.  T.  326. 

72.  Trout— Loch— Gommon  Proprietora— 
Begnlation. — One  of  a  number  of  common 
owners  of  a  loch  asked  the  Court  to  regulate 
the  mode  of  fishing  in  it  for  trout,  on  the 
ground  that  the  sport  was  being  damaged 
by  over-fishing.  He  failed  to  prove  injury. 
Application  refused.  Observatunu  by  Ld. 
Kinnear  on  trout  fishing  in  a  loch.  Menzies 
v.  WentiDorth,  1901, 3  F.  941 ;  38  S.  L.  R  672 ; 
9  S.  L.  T.  107. 

73.  Trout— Navigable  River- Prescrip- 
tive Use. — The  right  of  passage  over  the 
non-tidal  portion  of  a  river  does  not  confer 
on  the  public  any  right  of  trout  fishing,  nor 
can  such  right  be  acquired  by  prescription. 
Orant  v.  Henry,  1894,  21  R  358 ;  31  S.  L.  R 
263 ;  1  S.  L.  T.  448. 

74.  Salmon— lAJury  to— White  Fishing- 
Stake  Nets— Injury  to  Salmon  Fishing- 
Interdict. — Interdict  granted  to  a  proprietor 
of  salmon  fishings  against  the  use  of  stake 
nets  by  white  fishers  within  the  limits  of  his 
fishings  during  the  open  salmon  fishing  season. 
Mackenzie,  dbc,  v.  Murray,  dx.,  1881,  9  R  186 ; 
19  S.  L.  R  157. 

75.  Water  BailifT— Bight  of  Search- 
Tweed  Fisheries  Act,  1857,  sec  37.— 06- 
served  that  no  water  bailiff  is  entitled  to 
search  a  suspected  person  before  apprehend- 
ing him,  in  order  to  obtain  evidence  which 
might  justify  apprehension.  Jackson  v.  Steven- 
son, 1897  (J.),  2  A.  255 ;  24  R  38 ;  34  S.  L.  R 
430;  4S.  L.T.  277. 
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Advltebation,  9. 
Analysis,  23-25. 
auctionbeb,  6. 
Bbakdy,  1. 
Chemist,  2-4. 
Dbugs,  4,  21. 
Fish,  5,  6. 
Ice  Cbeam,  21. 


Label,  1, 16. 
Maboabine,  7-8. 

MABM  ALADB,  9. 

Meat,  10-14. 
Milk,  15-21. 
Poison,  2,  4,  22. 
Pbejudice,  16. 
Pbosbcution,  23-26. 

1.  Brandy— What  is  — No  Standard— 
Froof  led.— The  Sheriff  having  found  proved 
(1)  that  the  buyer  asked  brandy ;  (2)  that  he 
did  not  get  brandy  (what  constitutes  brandy 
having  formed  the  subject-matter  of  proof), 
convicted.  Hdd  that  he  was  ri;;ht.  Wilson 
d:  M'Phee  v.  WUson,  1903  (J.),  6  F.  10 ;  41 
S.L.R.  195;  11  S.  L.  T.  578. 

2.  GhemiBt—Poison-UnQnalifled  Assist- 
ant—Fharmacy  Act,  1868,  sees.  1,  4,  15, 17. 
— A  qualified  chemist  may  not  sell  poison  by 
the  agency  of  an  unqualified  assistant.  Brent- 
ridge  v.  Tondinson,  1894  (J.),  21  R  46;  31 
S.  L.  R  683 ;  2  S.  L.  T.  62. 

3.  Ohemist- Register— Pharmacy  Act, 
1868  (31  ^  32  Vict.  c.  121),  sees.  1,  15.  -A 

person  who  has  not  the  statutory  qualification 
contravenes  the  Pharmacy  Act,  1868,  if  he 
style  himself  ''scientific  instrument  maker 
and  technical  chemist."  Bremridge  v.  Hume, 
1895  (J.),  2  A.  24  ;  23  R.  9  ;  33  S.  L.  R  38  ;  3 
S.  L.  T.  143. 

4.  Ohemist  —  Register  —  Pharmacy  Act, 
1868  (31  &  32  Vict.  c.  121),  sees.  1,  15.— A 

shopman  who  has  not  the  statutory  qualifi- 
cation is  guilty  of  a  contravention  of  the 
Pharmacy  Act,  1868,  and  of  keeping  open 
shop  for  the  retailing  of  poisons,  if  he  sell 
to  a  customer,  for  purposes  of  photography, 
an  ounce  of  one  of  the  scheduled  poisons. 
Bremridge  v.  Tunibull,  1895  (J.),  2  A.  29 ;  23 
R  12  ;  33  S.  L.  R.  40  ;  3  S.  L.  T.  144. 

5.  Fish  —  "Unlit  for  the  Food  of  Man 
.  .  ."— Police  and  Improvement  Act,  1850— 
Order  to  Destroy. — In  a  complaint  against  a 
fish  dealer,  for  having  on  his  premises  fish 
which  was  unfit  for  food,  held  unnecessary  to 
state  the  cause  or  that  the  fish  were  not  kept 
apart.  An  order  to  destroy  is  not  a  condition 
precedent  to  conviction.  Cairns  v.  Ferguson, 
1886  (J.),  13  R  83;  23  S.  L.  R  669. 

6.  Fish— Unsound- Anctioneer—Sdin- 
burgh  Municipal  and  Police  Act^  1891, 
sees.  22,  23. — Held  that  an  auctioneer  selling 
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unsound  jfish  consigned  to  him  for  salo  did 
not  commit  an  offence  against  the  Edinburgh 
Municipal  and  Police  Act,  1891,  sees.  22,  23. 
IValker  v.  Linton,  1892  (J.),  20  R.  1  ;  30 
S.  L.  B.  40. 

7.  Margarine— Maxking  on  Wrapper— 
Margarine  Act,  1887,  sec.  6— Penal  Statute. 
— Hdd  (1)  that  the  Margarine  Act  is  a  penal 
statute,  and  (2)  that  a  wrapper  having  **  mar- 
garine ''  printed  on  it  in  letters  of  the  statu- 
tory size  and  type  so  as  to  stand  out  as  a 
word  by  itself  was  in  compliance  with  the 
statute,  although  there  was  other  matter  on 
the  wrapper.  Fyfe  v.  APLaughlan,  1893,  1 
Adam  74 ;  30  S.  L.  R  899. 


8.  Margarine— Register  of  Parcels  of— 
Inspection  by  Officers  of  Agricoltoral 
Board— Excerpts  from.— Sec.  7  (1)  of  the 
Sale  of  Food  and  Drugs  Act,  1899,  provides 
that  manufacturers  of  and  wholesale  dealers 
in  margarine  shall  keep  a  register  showing  the 
quantities  sent  out,  and  the  destinations  of 
parcels,  and  that  such  register  shall  be  open 
to  the  inspection  of  any  officer  of  the  Board 
of  Agriculture.  Held  that  the  right  of 
inspection  carried  with  it  a  right  to  make 
excerpts  or  notes.  Cohen  d:  Van  Uer  Loan  v. 
HaH,  1902,  4  F.  445;  39  S.  L.  R.  322;  9 
S.  L.  T.  379. 

9.  Marmalade— Adnlteration— Specifica- 
tion.— Marmalade  being  a  compound  of  no 
standardised  ingredients,  a  complaint  charging 
a  sale  of  an  adulterated  article  as  marmalade 
should  set  forth  specifically  the  loss  sustained 
by  the  purchaser  and  the  noxious  effects  of 
the  adulteration.  WiXmn  v.  M^CiUcheony  1902 
<J.),  5  F.  6  ;  40  S.  L.  R  31;  lOS.  L.  T.  301. 

10.  Meat— Diseased  Garcase— Unfit  for 
Human  Food— Glasgow  Police  Act,  1866, 
sec.  271.  —  A  man  may  possess  diseased 
butcher  meat  provided  he  can  prove  that  it 
is  not  intended  for  human  food ;  but  the 
presumption  is  against  him.  NeiUon  v. 
M'Phee,  1889  (J.},  17  R  1 ;  27  S.  L.  R.  12 ;  and 
sernbU  he  may  "  expose  it  for  sale  ^  so  long  as 
he  does  not  "expose  it  for  sale  for  human 
food.''  Therefore  an  indictment  should  charge 
the  latter  act  in  order  relevantly  to  charge  an 
offence  under  the  Glasgow  Police  Act,  1866. 
SaM  V.  Alexander,  1890  (J.),  17  R  35. 

11.  Meat— Unsonnd-Gomplaint— Rele- 
vancy-Public Health  Act,  1897,  sec.  43.— 
A  complaint  against  a  person  for  having  in 
jus  possession  unsound  meat  intended   for 


human  food  held  irrelevant.  Braid  v.  Swan  d: 
Sons,  Ltd.,  1903,  5  F.  579 ;  40  S.  L.  R  426 ;  10 
S.  L.  T.  721. 

12.  Meat  —  Unsound  —  Possession  for 
Human  Food. — A  carcase,  consigned  to  the 
Dead  Meat  Market,  Edinburgh,  was  con- 
demned as  unsound.  The  consigner  was 
convicted  of  "  having  in  his  possession  "  the 
carcase.  The  Court  qiuuhed  the  conviction. 
Cairns  v.  Linton,  1889  (J.),  16  R  81;  26 
S.  L.  R  417. 

13.  Meat — Unsound — Possession— Edin- 
burgh Municipal  and  Police  Act,  1879,  sea 
261. — Opinions  that  it  is  not  necessary  to 
bring  home  to  the  personal  knowledge  of  a 
person  charged  with  having  unsound  meat  for 
human  food,  in  contravention  of  the  above 
Act,  the  fact  that  (1)  the  meat  was  in  his 
premises  ;  (2)  that  it  was  unsound.  Dickson  v. 
Liriton,  1888  (J.),  15  R  76  ;  25  S.  L.  R.  604. 

14.  Meat— Unsound— Possession— Ser- 
vant.— Possession  of  unsound  meat  proved 
by  evidence  of  its  seizure  while  in  barrow 
belonging  to  the  accused  and  pushed  by  his 
servant.  NeUson  v.  ParkhUl,  1892  (J.),  20  R. 
24 ;  30  S.  L.  R  247. 

16.  Milk— <'  Buttermilk  "-Sale  of  Food 
and  Drugs  Act,  1975.— Held  that  a  person 
who  sold  buttermilk  containing  30  per  cent, 
of  added  water  was  not  guilty  of  an  offence 
under  sec.  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875.  Wamock  v.  Johnstone,  1881  (J.), 
8  R  56. 

16.  Milk—"  Sweet  Milk  "  —  "  Prejudice  " 
of  Purchaser— Descriptiye  Label— A  food 
inspector  asked  l^d.  worth  of  sweet  milk. 
He  was  supplied  from  a  can  bearing  the  in- 
scription :  "  Not  guaranteed  3  per  cent."  {i.e, 
not  of  the  standard  of  sweet  milk).  The 
inspector  saw  the  label  and  whence  the  milk 
was  taken.  Analysis  showed  that  the  milk 
was  a  mixture  of  sweet  and  skim  milk. 
Held  that  the  dairyman  should  be  convicted 
of  an  offence  against  the  Act.  Souier  v. 
Lean,  1903  (J.),  6  F.  20;  41  S.  L.  R  192  ; 
11  S.  L.  T.526. 

17.  Milk— "In  Course  of  Delivery"— 
Sale  of  Food  and  Drugs  Act  Amendment 
Act^  1879,  sec.  3. — An  inspector  under  the 
Act  saw  a  milkman  pour  milk  into  the  can 
of  a  purchaser.  He  took  samples  from  the 
purclufcser's  can.  HM  that  he  had  procured 
samples    of    milk   "in   course   of    deliveiy.' 
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Semple  v.    Ihinbar,   1904    (J.),  6  F.   65 ;    41 
S.  L.  R.  858  ;  12  S.  L.  T.  253. 

18.  Milk— Water— Milk  demanded  from 
Special  Barrel— ''Article  demanded"— 
Warning  given.  —  An  inspector  under  the 
Food  and  Drugs  Act  asked  a  milkman  for 
sweet  milk  **  out  of  that  harrel."  The  vendor 
replied  that  the  barrel  in  question  contained 
milk  which  he  himself  had  bought,  and  of 
whose  quality  he  was  ignorant.  The  in- 
spector took  the  milk,  the  sample  proving 
to  be  adulterated.  Held  that  the  inspector 
having  got  the  article  he  demanded  with 
notice  that  it  might  not  be  pure  milk,  there 
was  no  contravention  of  the  Acts.  Frew  v. 
Gunning,  1901  (J.),  3  F.  61 ;  38  S.  L.  R  555; 
8  S.  L.  T.  487. 

19.  Milk  —  Sample  —  Loss  ol—  The  pro- 
duction of  the  third  sample  is  a  condition  of 
obtaining  a  conviction  for  selling  milk  below 
standard.  Hutchison  v.  Stevenson,  1902  (J.), 
4  F.  69;  39  S.  L.  R  789;  10  S.  L.  T.  91. 

20.  Milk— Sample  — Sale  of  Food  and 
Drugs  Actt  1875,  sees.  13,  li— Sale  of  Food 
and  Drugs  Act  Amendment  Act,  1879,  sec. 
3. — A  public  officer  obtaining  a  sample  of  milk 
for  analysis  is  not  bound  to  notify  his  inten- 
tion to  the  vendor,  or  to  offer  to  divide  the 
sample  into  three  parts  and  give  the  vendor 
one,  as  is  required  by  the  Sale  of  Food  and 
Drugs  Act,  1875.  Morton  v.  Fyfe,  1896  (J.), 
2  A.  174;  24  R.  9  ;  34  S.  L.  R  55 ;  4  S.  L.  T. 
133. 

21.  Milk— "Milk  Purveyor"- Ice  dream. 
— ^An  ice  cream  vendor  is  not  a  purveyor  of 
milk  in  the  sense  of  the  Contagious  Diseases 
Act,  1878,  so  as  to  require  to  be  registered. 
Lang  v.  Pianta.,  1894  (J.),  21  R  20 ;  31  S.  L.  R. 
335  ;  1  S.  L.  T.  467. 

22.  Poisons— Dangerous  Drugs— Pharma- 
ceutical Society's  Regulations- Scheduled 
Poisons  —  Pharmacy  Act,  1868.  —  Opiiiwn 
(per  Ld.  McLaren)  that  the  regulations  for 
the  keeping  of  poisons  apply  to  scheduled 
poisons  as  distinguished  from  all  other  drugs. 
H.M,  Advocate  v.  Wood,  1903,  4  Adam  150. 

23.  Prosecution  —  Analysis  —  Adultera- 
tion of  Milk— Sale  of  Foods  and  Drugs 
Act,  1875,  sec.  22,— Held  that  the  forwarding 
of  articles  of  food  or  drugs  to  the  officials  at 
Somerset  House  under  sec.  22  of  the  above 
Act  is  merely  for  the  purpose  of  obtaining  the 
result  of  their  analysis.  Dargie  v.  Dunbar, 
1884  (J.),  11  R.  37 ;  21  S.  L.  R.  536. 


24.  Prosecution— Oertiflcate  by  Analjrst 
— Force  of— Oonclusive  Evidence.— It  ap- 
pears to  be  competent  to  rebut  by  other 
evidence  the  force  of  certificates  given  by 
analysts  in  terms  of  the  Acts.  Todd  v.  Coch- 
rane, 1901  (J.),  38  S.  L.  R  801 ;  9  S.  L.  T.  59- 

26.  Prosecution— Purchase  for  Analysis 
—''Nature,  Substance,  Quality"— Sale  of 
Food  and  Drugs  Act,  1875,  sec.  ^.—Held 
that  a  public  officer  who  bought  milk  for 
analysis  was  not  "prejudiced"  in  the  sense 
that  would  disentitle  him  to  prosecute. 
Opinions  that  to  constitute  an  offence  against 
the  Act  the  article  sold  must  be  defective  in 
nature,  substance,  and  quality — all  three  at 
once.  Davidson  v.  M*Leod,  1877  (J.),  5  R.  1  ; 
15  S.  L.  R  198. 

26.  Prosecution  — Purchaser  of  Food  — 
Assistant  of  Oomplainer.  —  A  complaint 
under  the  Food  and  Drugs  Acts,  1875,  1879, 
referred  to  food  as  having  been  purchased  by 
the  oomplainer.  Held  not  to  invalidate  a 
conviction  which  followed  on  the  complaint 
that  the  actual  purchaser  was  the  oomplainer's 
assistant.  Macaulay  v.  Mackirdy,  1893  (J.), 
20  R.  58  ;  30  S.  L.  R  607. 


FRAUD 

Conspiracy,  3,  4. 
contbact,  4,  14-18. 

DiVOBOB,  12. 

extobtion,  6,  7. 

Faciuty  and  Cibcumvention,  8-11,  21- 
24. 

FOBCB  AND  FBAB,  1,  9,  19. 

FBAI7D  (QENEBALLY),  2-12,  16,  17,  21. 

guabantee,  11. 
Hebitaoe,  Sale  of,  18. 
Intoxication,  9. 
Mibbepbebentation,  13-18. 
Title  to  Sue,  20-22. 
Undue  Influence,  8-11,  21-24. 

1.  Agreement  —  Obligation  granted  in 
Frison. — A  debtor  while  in  prison  agreed,  on 
condition  of  immediate  release,  not  to  claim 
damages  against  his  creditor  for  wrongous 
imprisonment.  The  warrant  of  imprisonment 
was  afterwards  suspended.  Held  that  the 
agreement  was  not  binding  on  the  debtor. 
Opinions  as  to  the  effect  of  a  deed  granted  in 
prison  by  a  prisoner  in  favour  of  the  author 
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of    an    illegal    imprisonment.      Mcintosh    v, 
Chalmers,  1883,  11  R.  8;  21  S.  L.  R.  7. 

2.  Alienation  of  Estate  in  fhi^adem  of 
Obligation  to  Bequeath.— A  lady  who  was 
under  obligation  to  bequeath  to  A.  B.  a  share 
of  the  estate  at  her  disposal  at  the  date  of 
her  death,  executed  an  inter  vivos  trust,  under 
which  she  took  certain  alimentary  interests, 
and  conveyed  the  fee  for  the  benefit  of 
persons  other  than  A.  B.  Delivery  to  the 
trustees  was  made.  Held  that  the  lady  was 
acting  within  her  rights,  and  decree  of  absol- 
vitor pronounced  in  an  action  for  reduction 
of  the  trust-^eed.  Murray  v.  Macfarlan^s 
Tr$.,  1895,  22  R.  927;  32  S.  L.  R.  715;  3 
S.  L.  T.  93. 

3.  Conspiracy— Breach  of  Agreement- 
No  Damage. — H.  &  Coy.,  stockbrokers,  Lon- 
don, entered  into  an  agreement  with  L., 
stockbroker,  Glasgow,  under  which  he  acted 
as  H.  &  Ooy.'s  agent  in  Glasgow,  and  his  duty 
was  to  introduce  clients  to  them,  but  he  was 
bound  not  to  submit  any  transaction  to  them 
on  his  own  account,  or  in  which  he  was  per- 
sonally interested.  R  was  introduced  by  L. 
to  H.  &  Coy.,  and  Stock  Exchange  transac- 
tions followed,  resulting  in  a  balance  in  his 
favour  for  which  he  sued  them.  H.  &  Coy. 
pleaded  that  the  transactions  were  really  for 
behoof  of  L.,  who  had  fraudulently  conspired 
with  R.  to  deceive  H.  &  Coy.  by  representing 
that  they  were  dealing  with  R.,  and  that  he 
was  a  bond  fide  client  while  he  was  merely  L.'s 
nominee.  Defences  repelled  as  irrelevant,  as 
H.  &  Coy.  averred  no  damage,  and  whatever 
their  remedy  against  L.  for  breach  of  contract 
might  be,  they  could  not  retain  balance  of 
profit  as  against  L.  or  against  R.  even  if  he 
were  L.'s  nominee.  Boss  v.  Heiulerson  d;  Coy,, 
1893,  1  S.  L.  T.  69. 

4.  Conspiracy — Contract  of  Sale— Action 
against  Purchaser  and  Purchaser's  Creditor 
—Fraudulent  Scheme  to  obtain  Preference 
in  Bankruptcy. — In  an  action  by  the  seller 
of  goods  for  the  price  against  a  creditor  of 
the  purchasers,  on  the  averment  that  the 
purchasers  had  fraudulently  concealed  their 
insolvency,  and  the  creditor  had  entered  into 
a  fraudulent  scheme  with  the  purchasers  not 
to  use  diligence  against  them  in  order  to 
obtain  a  preference,  held  that,  as  there  was  no 
averment  of  fraud  giving  rise  to  the  contract 
of  sale,  or  of  concerted  action  between  the 
creditor  and  purchasers,  the  action  was  irrele- 
vant. Ehrenbacher  cD  Coy.  v.  Kennedy,  1874, 
IR.  1131;  11  S.  L.  R669. 


5.  Destruction  of  Deed— Remedy.- 06- 

servations  as  to  the  remedy  to  be  given  where 
A.  fraudulently  destroys  a  deed  in  B.'8  favour, 
and  B.  is  not  in  a  position  to  prove  its  tenor. 
Rannie  v.  Ogy,  1891,  18  R.  903;  28  S.  L.  R. 
713. 

6.  Extortion- Bill  of  Exchange  — Con- 
sideration.— Circumsla^ices  in  which  the  Court 
refused  effect  to  bills  of  exchange  accepted  by 
a  poor  woman,  on  the  ground  that  there  had 
been  on  the  part  of  the  drawer  an  attempt  to 
take  advantage  of  her  necessities.  Voung  v. 
Gordon,  1896,  23  R.  419;  33  S.  L.  R.  311; 
3  a  L.  T.  249.  Cf.  Gordon's  Rep,  v.  Stephen, 
1902  (O.  H.),  9  S.  L.  T.  397. 

7.  Extortion— Inadequacy  of  Considera- 
tion.— A  party  made  an  agreement  to  pay  a 
certain  sum  for  a  certain  number  of  years  in 
consideration  of  a  guarantee  made  by  the 
other  party  to  the  agreement,  and  for  several 
years  implemented  it  by  granting  promissory 
notes  for  the  yearly  payments  stipulated. 
After  his  death,  held  that,  in  the  absence  of 
evidence  of  fraud  and  circumvention,  or  of 
facility  of  the  grantor,  his  executrix  was  not 
entitled  to  reduce  the  agreement  on  the 
ground  of  inadequacy  of  consideration  and 
extortion.  M'LoMan  v,  Watson,  1874,  11 
S.  L.  R.  549. 

8.  Facility  and  Circumvention  —  Issue 
— Specification.  —  An  issue  of  facility  and 
circumvention  should  not  be  allowed  in  gene- 
ral terms.  The  persons  charged  with  fraud 
or  circumvention  should  be  named  in  the 
issue.  {Per  L.  P.  Robertson.)  Crichton  v. 
Henderson's  Trs.,  1898, 1  F.  24  ;  36  S.  L.  R.  22 ; 
6  S.  L.  T.  165. 

9.  Facility  and  Circumvention— Intoxi- 
cation—Taking  advantage  of— Force  and 
Fear — Issue. — The  pursuer  averred  that  the 
defenders  primed  him  with  drink,  bullied  him, 
and  obtained  from  him  an  obligation  which  he 
sought  to  reduce.  The  Lord  Ordinary  allowed 
an  issue:  '* Whether  the  pursuer  was  weak 
and  facile  in  mind  and  easily  imposed  upon 
through  intoxication,  and  whether  the  de- 
fenders, or  one  or  other  of  them,  taking 
advantage  of  said  weakness  and  facility,  did, 
by  fraud  or  circumvention  and  intimidation, 
impetrate  and  obtain  from  the  pursuer  his 
signature  to,'*  &c.  Jackson  v.  Pollok,  1900 
(O.  H.),  8  S.  L.  T.  267. 

10.  Facility  and  Circumvention— (General 
Facility  or  with  reference  to  Fraud  used. — 
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Held  in  order  to  reduce  a  deed  on  the  ground 
of  facility  and  fraud  and  circumvention,  it  is 
enough  to  prove  facility  with  reference  to  the 
fraud  used.  Munro  v.  Strain^  1874,  1  B.  1039 ; 
11  S.  L.  R  563. 

11.  FadlityandCirctunyention— Onaran- 
tee— Complicity  of  Creditor  with  Debtor  to 
Defhl^ud. — A  man  of  seventy-eight  years  was 
asked  by  his  brother-in-law,  who  was  insol- 
vent, to  sign  a  letter  of  guarantee.  He  de- 
clined until  he  should  see  his  law-agent.  The 
proposed  creditor  in  the  guarantee  told  the 
debtor  to  try  and  persuade  the  old  man  not 
to  see  his  lawyer,  and  accordingly,  the  debtor, 
returning,  told  him  there  was  no  necessity  for 
seeing  his  lawyer,  that  all  they  wanted  was 
his  name.  No  mention  was  made  of  the  in- 
solvency of  the  debtor.  The  old  man  signed 
the  letter.  The  Court  reduced  it  on  the 
ground  of  facility  and  circumvention.  Suther- 
land V.  Low,  1901,  3  F.  972  ;  38  S.  L.  B.  710 ; 
9  S.  L.  T.  91. 

12.  Prand— Divorce — Oolluaion.— 06»erra- 
ttons  as  to  the  position  of  a  party  claiming  to 
be  reinstated  against  his  own  fraud.  Graham 
V.  Graham,  1881,  9  R.  327  ;  19  8.  L.  R.  207. 

13.  Misrepresentation  of  Financial  Posi- 
tion of  Company— Representation  of  Credit. 
— The  Lord  Ordinary  allovoed  a  proof  of  the 
averments  in  support  of  an  action  for  damages 
for  fraud ;  the  statements  being  that  the  de- 
fenders had  introduced  to  the  pursuers  as  pur- 
chasers of  a  gold  mine  (which  the  latter  held 
for  sale),  a  company  which  they  knew  to  be 
insubstantial,  in  order  that  they  might  gain 
private  benefits  from  the  sale.  The  pursuers 
had  sold  their  mine  to  the  company.  Gamp- 
hell,  Shmrer  d-  Cay.  v.  Gillies,  1901  (O.  H),  9 
S.  li.  T.  33. 

14.  Misrepresentations  inducing  Con- 
tract— Shares  in  the  Company  taken  on 
Misrepresentation.— ITieZci  that  a  person  in- 
duced to  take  shares  in  a  company  by  the 
fraudulent  misrepresentations  of  a  third  party 
had  a  relevant  claim  against  him  for  resulting 
loss.  Gillies  v.  Campbell,  Shearer  d;  Co,,  1902 
(0.  H.),  10  S.  L.  T.  289. 

15.  Misrepresentation  inducing  Con- 
tract.— A  shareholder  sued  a  vendor  to  the 
company  for  damages  caused  by  his  taking 
shares  on  fraudulent  misrepresentations.  Held 
that  fraud  was  not  proved.  Duwiett  v.  Mit- 
chell, 1887,  15  R.  131 ;  25  S.  L.  R  124. 


16.  Misrepresentation  inducing  Con- 
tract—Fraudulent Sale  of  Shares— Shares 
held  in  Security— Onerous  Consideration. 

— A  debtor  to  a  bank  transferred  shares  in  a 
company  to  the  bank  in  security  of  part  of 
his  debt,  and  on  his  subsequently  selling  the 
shares  he  paid  the  price  to  the  bank  who  gave 
a  transfer  to  the  buyer  and  granted  a  dis- 
charge of  the  debt.  The  purchaser  sought 
rescission  of  the  sale  on  the  ground  of  fraud 
by  the  seller  and  repayment  of  the  price  from 
the  bank  as  true  owners.  Held  (by  Ld. 
Shand)  that,  the  bank  being  no  parties  to  the 
fraud,  and  the  debtor  in  selling  the  shares  not 
having  acted  as  agent  for  the  bank,  the  bank 
were  not  bound  to  make  restitution  in  respect 
that  they  gave  onerous  consideration  for  the 
benefit  obtained  by  the  seller's  fraud.  O'ibbs 
V.  British  Linen  Coy,,  1875,  4  R.  630. 

17.  Misrepresentations  inducing  Con- 
tract—Shares— Contract  to  Take— Fraud 
by  Bank  and  Officials— Agency— Relief  and 
Damai^es. — The  purchaser  of  stock  in  an  un- 
limited joint-stock  company  brought  an  action 
against  the  bank,  its  liquidators,  and  the  seller, 
for  repayment  of  the  price  and  relief  from 
liability,  or  for  damages,  on  the  ground  that 
he  had  been  fraudulently  induced  by  the  bank 
and  its  officials  to  purchase  the  stock.  A  few 
days  after  the  publication  of  the  annual  report, 
which  was  false  but  favourable,  the  assistant 
cashier  of  the  bank  had,  in  answer  to  a  remark 
by  the  pursuer  on  its  favourable  character, 
intimated  that  he  knew  of  a  person  desiring 
to  sell,  and  thereupon  the  sale  was  arranged. 
Held  that  there  had  been  no  fraud,  and  in  any 
case  that  the  officials  had  no  power  to  bind 
the  bank  as  brokers.  Hovoe  v.  City  of  Glasgow 
Bank,  1879,  6  R.  1194 ;  16  S.  L.  R.  692. 

18.  Misrepresentation— Sale  of  Heritage 
—Title— Representation  that  Property  held 
of  Crown— Failure  to  disclose  previous 
claim  to  a  Midsuperiority— Claim  success- 
ftilly  insisted  in  against  Purchaser— Action 
of  Damages  against  Seller.— A  seller  repre- 
sented to  a  purchaser  that  lands  sold  were 
held  of  the  Grown.  A  midsuperiority  had 
formerly  existed,  but  it  had  been  extinguished 
by  decree  of  forfeiture  under  the  Conveyancing 
Act,  1847,  and  a  Crown  title  obtained.  A 
claim  had  been  thereafter  made  by  a  person 
claiming  to  be  midsuperior  against  the  vassal 
for  a  casualty,  but  the  seller  referred  him  to 
the  decree  of  forfeiture,  and  the  matter  was 
allowed  to  drop.  When  the  lands  were  sold, 
no  mention  of  this  claim  was  made  to  the 
purchaser.     Shortly  after  the  sale  the  person 
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claiming  to  be  midsuperior  succeeded  in  re- 
ducing the  decree  of  forfeiture  and  the  Crown 
title  following  thereon,  and  exacted  a  casualty 
from  the  purchaser.  In  an  action  by  the  pur- 
chaser against  the  seller  founded  on  misrepre- 
sentation to  recover  the  amount  of  the  casualty 
and  the  value  of  the  midsuperiority,  held  that 
in  the  circumstances  fraud  was  not  estab- 
lished, the  representation  being  true  at  the 
time  it  was  made  and  being  really  an  opinion 
in  law  held  bond  fide  and  on  reasonable  grounds 
and  there  being  no  duty  on  the  seller  to  dis- 
close the  claim  which  had  been  at  the  time 
apparently  withdrawn.  Broumlie  v.  Miller, 
1880,  7  R.  (H.  L.)  66 ;  17  S.  L.  R,  805. 

19.  Party  using— Third  Party.—"  Force 
and  fear/'  to  form  a  ground  of  reduction  of 
a  deed,  must  be  averred  against  the  creditor 
in  the  obligation,  and  not  against  some 
third  party.  Steioart  Brothers  v.  Kiddie,  1899, 
7  S.  L.  T.  92. 

20.  Title  to  Sue— Company— Shareholder 
— Debentnre  Holder.— The  holder  of  a  deben- 
ture bond  of  a  joint-stock  company  has  a 
title  to  sue  an  action  of  damages  against  the 
promoter  of  the  company  on  the  ground  that 
by  the  fraud  of  the  promoter  he  had  been 
induced  to  advance  money  to  the  company. 
Has  a  shareholder  a  title  to  sue  such  an  action 
on  the  ground  that  by  the  fraud  of  the  pro- 
moter he  had  been  induced  to  take  shares  in 
the  company  ?  Dunnett  v.  Mitchell,  1886,  12 
R.  400  ;  22  S.  L.  R  298. 

21.  Undue  Influence— Fraud  — Facility 
and  drcumvention.  —  In  actions  for  re- 
duction of  bills,  on  the  ground  of  undue 
influence  used  towards  a  person  weak  and 
facile,  the  Court  refused  an  issue  of  '*  undue 
influence,"  and  allowed  an  issue  of  '*  facility 
and  circumvention."  M'Gallum  v.  Graham, 
1894,  21  R.  824 ;  31  S.  L.  R.  690 ;  Rooney  v. 
Gormack,  1896,  22  R.  761 ;  32  S.  L.  R.  644  ;  3 
S.  L.  T.  53. 


I  Undue  Influence— Parent  and  Child. 

—  Transactions  between  persons  placed  to- 
wards each  other  in  a  relationship  of  trust  or 
mutual  confidence  are  liable  to  reduction  on 
the  ground  that  the  confidence  naturally 
placed  by  the  one  has  been  taken  advantage 
of  by  the  other.  So,  where  a  mother,  who 
was  heir-in-possession  of  an  entailed  estate, 
persuaded  her  eldest  son,  immediately  on  his 
majority,  to  consent  to  a  disentail  in  her 
favour,  the  consideration  being  inadequate, 
and  he  having  no  independent  advice,  but 
only  that  of  his  mother's  solicitor,  the  Court 


redtuxd  the  deed  of  disentaiL  Gray  v.  Binny, 
1879,  7  R.  332 ;  17  S.  L.  R.  210.  Menzies  v. 
Menzies,  1893,  20  R.  (H.  L.)  108 ;  30  S.  L.  R. 
630. 

23.  Undue  Influence— Parent  and  Child 
— Deed  granted  sine  causa. — A  man  died, 
survived  by  a  widow  and  son.  He  left  his 
estate  in  the  hands  of  trustees,  directing 
them  to  pay  the  whole  income  to  his  widow 
till  the  son  should  reach  majority  ;  she  being 
under  obligation  to  support  the  son.  The 
trustees  were  then  directed  to  pay  the  son, 
on  majority,  one-half  the  capital,  and  to  pay 
the  widow  the  income  of  the  remaining  half. 
The  widow  married  again — a  writer.  On  her 
son's  attaining  the  age  of  twenty -one  he 
granted  a  deed  in  his  mother's  favour,  direct- 
ing the  trustees  to  continue  to  hold  his  share 
of  the  capital,  and  to  pay  his  mother,  as 
formerly,  the  whole  income  during  her  life. 
The  deed  was  gratuitous,  and  the  only  advice 
the  young  man  received  was  from  his  mother 
and  stepfather.  Ten  years  later  the  son  ob- 
tained decree  of  reduction,  on  the  ground  of 
undue  influence.  Garmichael  v.  Baird  and 
Others,  1899  (O.  H.),  6  S.  L.  T.  369. 

24.  Undue  Influence— Relation  of  Parties 
— Trustee  and  Beneflciary.— A  contract  be- 
tween a  trustee  and  beneficiary  for  the  sale 
by  the  latter  to  the  former  of  his  interest  in 
the  trust-estate,  reduced,  as  greatly  to  the 
prejudice  of  the  beneficiary.  Macpherson  v. 
Daugan,  1900  (O.  H.),  8  S.  L.  T.  63. 
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Lord  Ordinary  dUmiued  as  irrelevant  an  action 
by  one  of  two  surviving  and  only  possible 
beneficiaries  in  a  friendly  society  for  regula- 
tion by  the  Court  of  the  expenditure  of  the 
income  of  the  society,  the  fee  of  its  funds 
being  vested  in  a  judidal  factor  for  the  Crown 
as  iMmui  heBres.  Sharp  v.  Dunbar  Sailor^ 
Society,  1903  (O.  H.),  10  S.  L.  T.  572. 

2.  Bank  ~  Savings  Bank  — Dispute  be- 
tween Bank  and  Depositor— Arbitration— 
26  &  27  Vict.  c.  87,  sec  48.— A  question 
between  a  depositor  and  a  savings  bank,  as 
to  the  bank's  liability  for  money  paid  away 
on  an  indorsement  said  to  have  been  forged, 
must  be  referred  to  an  arbiter,  in  terms  of  26 
&  27  Vict.  c.  87,  sec.  48,  who,  in  terms  of  the 
Friendly  Societies  Act,  1875,  is  the  assistant- 
registrar  of  Friendly  Societies  for  Scotland. 
Action  accordingly  sisted.  Melrose  v.  Edin- 
burgh Savir^gs  Bank,  1897,  24  R.  483 ;  34 
S.  L.R.  346;  4  S.  L.  T.  280. 

3.  Bnilding  Society— Alteration  in  Laws 
—Ultra  vires— Acqmescence— Arbitration 
—Building  Societies  Act,  1874,  sec.  35.— 

drcumetances  in  which  held  that  a  member  of 
a  building  society  was  barred  by  acquiescence 
from  challenging  on  the  ground  of  ultra  vires 
the  legality  of  a  new  rule ;  and  (2)  that  the 
society  had  not  forfeited  their  right  to  have  a 
dispute  between  a  member  and  themselves 
determined  by  arbitration,  because  there  had 
been  no  "  application  "  by  the  member  in  the 
sense  of  section  35  of  the  above  Act,  with 
which  they  had  failed  to  comply.  Sinclair  v. 
The  Mercantile  Building  Investment  Society, 
1885,  12  R.  1243;  22  S.  L.  R  820. 


4.  Building  Society— Directors— Powers 
— Bond  of  Corroboration. — Held  that  it  was 
uUra  vires  of  the  directors  of  a  building  society 
to  grant  a  bond  of  corroboration  to  a  bond- 
holder to  prevent  an  immediate  sale  of  the 
security  subjects.  ShieWs  Trs,  v.  Scottish  Pro- 
perty Investment  Building  Society  {in  Liquida- 
tion), 1884,  10  A.  C.  119;  12  R.  (H.  L.)  14; 
22  S.  L.  R  139. 

5.  Building  Society— Dissolution— Con- 
sent of  Members—"  Signatures  "—Building 
Societies  Act,  1874,  sec.  32  (2).— The  con- 
sent of  members  of  a  building  society  to  its 
dissolution  must  be  certified  on  the  instru- 
ment of  dissolution  by  their  signatures, 
written  by  themselves.  Edinburgh  and  Leith 
493rd  Starr-Bowkett  Society  v.  Aitken,  1892,  19 
R.  603 ;  29  S.  L.  R.  456. 


6.  Building  Society— Member— Dispute 
with— Reference  Clause. — Jurisdiction  of 
the  Court  hdd  excluded  by  the  rules  of  a 
building  society.  Brown  v.  Provincial  Homes 
Investment  Coy.,  1902  (O.  H.),  9  S.  L.  T.  482. 

7.  Building  Society— Member— Dispute 
with  Society — Arbitration.— ^TeM  that  a 
member  of  a  building  society,  who  had  given 
notice  to  the  society  that  he,  being  entitled 
to  withdraw,  was  desirous  of  receiving  the 
amount  of  his  shares,  remained  a  member  till 
he  received  payment,  and  must  submit  to 
arbitration  any  dispute  he  might  have  with 
the  society.  Mitchells  v.  Caledonian  Property, 
dx.  Coy.,  1886, 13  R.  918 ;  23  S.  L.  R  651. 

8.  Building  Society— Member— Loan  to 
— Security— Collateral — Rules.- The  rules 
of  a  building  society  provided  for  payment  of 
10  per  cent,  on  arrears  of  interest  on  advances. 
A  member  borrowed  from  the  society,  granting 
a  heritable  bond  in  security  which  was  silent 
on  the  question  of  arrears.  Held  that  a  dis- 
charge of  the  heritable  security  did  not  relieve 
the  member  of  his  obligations  under  the  rules 
as  to  arrears.  Galashiels  Provident  Building 
Society  v.  Newlands,  1893,  20  R  821;  30 
S.  L.  R  730 ;  1  S.  L.  T.  87. 

9.  Building  Society —  Member— With- 
drawal —  UnadTanced  —  Power  of  Society 
to  Reduce  Sum  at  Credit  of  UnadTanced 
Members. — The  rules  of  a  building  society 
provided  that  the  unadvanoed  members  might 
withdraw  the  sum  at  their  credit  in  the 
society's  books  after  certain  notice.  The 
society's  property  fell  in  value,  and  a  majority 
of  the  members  passed  a  resolution  that 
7s.  6d.  in  the  £  should  be  deducted  from  the 
amounts  at  the  credit  of  the  members  and 
placed  to  a  suspense  account.  No  proceed- 
ings for  the  winding  up  of  the  society  had 
been  commenced,  and  there  was  no  rule  as  to 
the  manner  in  which  losses  were  to  be  borne. 
Held  that  the  resolution  was  idtra  vires,  and 
that  the  members  who  had  given  notice  of 
withdrawal  after  the  resolution  were  entitled 
to  be  paid  the  whole  amount  at  their  credit. 
AvJd  V.  GUisgow  Working  Meris  Provident  In- 
vestnunt  Building  Society,  1887,  12  A.  C.  197  ; 
14  R  (H.  L.)  27 ;  24  S.  L.  R  486. 

10.  Building  Society  — Member— With- 
drawal —  Notice  —  Cancellation   of.  —  A 

member  of  a  building  society  requested 
payment  of  £150  standing  at  his  credit. 
Before  payment  was  made  the  secretary 
intimated  a  resolution  to  write  off  7b.  6d.  per 
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£  at  the  credit  of  all  the  members,  and 
asked  if  the  member  wished  to  withdraw  the 
sum  applied  for.  The  member  returned  the 
letter  marked  "  will  allow  amount  to  remain/' 
and  two  months  later  through  his  agent 
requested  the  whole  sum  at  his  credit.  Held 
that  he  was  entitled  to  the  sum  of  £150 
which  he  had  at  first  applied  for  without  the 
deduction  of  7s.  6d.  per  £.  Metklejokn  v.  Ola^- 
goto  Workifig  Men's  Provid^fU  Investmmt  Build- 
ing Society,  1886,  13  R  144 ;  23  S.  L.  R  95. 

11.  Building  Society— Member— With- 
drawal—Notice — Conditional  Cancellation. 
A  shareholders'  committee  of  investigation  of 
a  building  society  reported  that  in  view  of 
the  unsatisfactory  financial  position  of  the 
society,  and  of  the  large  proportion  of  share- 
holders who  had  given  notice  of  withdrawal, 
two  courses  only  could  be  adopted,  viz. :  (1) 
liquidation,  and  (2)  to  ask  the  withdrawing 
members  to  cancel  their  notices,  but  ''only 
on  the  express  understanding  that  these 
cancellings  are  not  to  be  used  unless  share- 
holders representing  at  least  nine-tenths  of 
the  amount  under  notice  of  withdrawal  should 
cancel  their  notices  within  a  limited  time." 
The  committee  strongly  recommended  the 
second  course,  and  a  meeting  of  the  society 
subsequently  gave  a  general  approval  to  the 
committee's  report.  The  form  of  cancellation 
sent  out  to  withdrawing  members  was  en- 
closed along  with  a  circular  bearing  reference 
to  the  committee's  rAport  and  was  uncon- 
ditional in  its  terms.  Nine-tenths  of  the 
members  who  had  withdrawn  did  not  cancel 
their  notices.  Held  that  the  cancellation  was 
conditional  on  nine-tenths  of  the  withdraw- 
ing members  cancelling.  Liquidators  of  the 
Scottish  Property  Investment  Company  Building 
Society  v.  Steioart,  etc,  1885,  12  R  925;  22 
S.  L.  R  619. 

12.  Building  Society— Member— With- 
drawal —  Discharge  —  Building  Societies 
Act,  1874  (37  &  38  Vict.  c.  42).— A  share- 
holder of  a  building  society  incorporated 
under  the  Building  Societies  Act,  1874,  the 
members  of  which  were  entitled  under  the 
rules  to  withdraw  on  giving  notice,  and  to 
be  paid  out  according  to  the  priority  of  their 
notices,  sent  in  a  notice  of  withdrawal. 
Before  the  shareholder  had  been  paid  out, 
the  society  resolved  that  a  certain  proportion 
per  pound  be  deducted  from  all  shareholders' 
accounts  and  placed  to  a  suspense  account, 
and  this  resolution  was  intimated  to  him. 
He  was  subsequently  paid  out  subject  to 
this  deduction,  and  he  granted  a  receipt  for 


the  sum  paid  him  as  *'  placed  to  the  debit  of 
my  share  account."  After  the  society  was  in 
funds  to  pay  him  out  in  full  he  claimed  the 
balance.  The  society  maintained  that  he 
had  accepted  the  sum  already  paid  as  in  full. 
Held  that  this  contention  was  not  established 
either  by  the  receipt  or  the  evidence  as  to 
what  transpired  at  the  granting  of  it,  and 
that  the  shareholder  was  entitled  to  the 
balance.  The  Glasgow  Working  Men^s  Provident 
Investment  Building  Society  v.  Galbraith,  1884, 
21  S.  L.  R  782. 

13.  Building  Society  —  Winding  up.— 

Liquidator  of  Greenock  Property  Investment  Com- 
pany V.  M'Clure  dc  Gaird,  1884,  22  S.  L.  R  26. 

14.  Building  Society  —  Winding  up  — 
Powers  of  Liquidator  to  Beconvey  and 
Assign  Securities — Building  Societies  Act, 
1874  (37  ft  38  Vict.  c.  42),  sec.  32— Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  sees. 
95,  133. — Held  (per  Ld.  Kinnear,  Ordinary) 
that  a  liquidator  appointed  by  the  Sheriff 
under  the  provisions  of  the  Building  Societies 
Act,  1874,  on  calling  up  loans  made  by  the 
society,  has  power  by  virtue  of  his  appoint- 
ment to  grant  discharges  for  the  sums  repaid, 
and  to  assign  and  reconvey  securities  held  for 
these  loans.  Scottish  Property  Livestmefit  Corw- 
pany  Building  Society  and  Liqiiidaiors  v. 
Maclaren,  1882  (0.  H.),  19  S.  L.  R  891. 


15.  Building  Society  — 
Powers  to  Carry  Out  Winding-up  Order— 
Contributories. — Terms  of  an  interlocutor 
granting  powers  to  the  liquidator  of  a  build- 
ing society  to  carry  out  the  winding-up  order 
and  fixing  the  list  of  contributories.  Liqui- 
dator of  Greenock  Property  Investment  Coy,  v, 
Agn£w,  dx,,  1884,  11  R  976;  21  S.  L.  R 
705. 


16.  Building  Society— Winding  up— List 
of  Contributories  — Construction  of  Rules 
—Bank  Interest  —  Shares  —  Fines —With- 
drawal—Interest  on  Arrears  of  Interest. 

— North  British  Building  Society  v.  M*Lellan^ 
1887, 14  R  827 ;  24  S.  L.  R.  600. 

17.  Building  Society— Winding-up  Order 
—Effect  on  Position  of  Members— Bights 
of  Borrowing  Member  to  Receive  Credit 
for  Instalments  as  Repayments  of  Loan 
—Building  Societies  Act,  1874,  sees.  14, 
16. — A  member  of  a  building  society  obtained 
from  the  society  in  1868  advances  of  £25  per 
share.  He  paid  monthly  instalments  to  the 
society,  but  continued  to  pay  interest  on  the 
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whole  loan  without  deducting  the  instalments 
paid.  In  1880  the  directors  obtained  a 
winding-up  order.  Hdd  (1)  that  the  winding- 
up  order  prevented  the  withdrawal  of  mem- 
bers; (2)  that  the  instalments  were  repay- 
ments pro  tanto  of  the  loan,  and  that  the 
member  in  respect  of  the  overpayments  of 
interest  was  entitled  to  5  per  cent,  on  each 
instalment  from  the  date  of  payment;  and 
(3)  that  his  only  liability  as  a  contributory 
was  the  balance  of  the  advances  remaining  un- 
paid. Liquidators  of  the  Scottish  Savings  and 
Investment  Building  Society  v.  Russell,  1883,  8 
A.  0.  236  ;  10  R  (H.  L.)  19  ;  20  S.  L.  B.  481. 

18.  Building  Society  —  Winding  np  — 
Lianidation— Effect  of  Winding-np  Order 
on  Position  of  M.embeiB.—Held  that  borrow- 
ing members  of  a  building  society  could  not 
be  compelled  on  its  liquidation  to  repay  their 
advances  except  as  provided  in  their  bonds. 
Scottish  Property  Investment  Coy.  Building  Society 
V.  Boyd,  1884, 12  R.  127 ;  22  S.  L.  R.  43. 

19.  Building  Society  —  Winding  np  — 
Bights  of  Borrowing  Members— Liability 
for  Losses— Effect  of  Stopping  Business 
Prior  to  Liquidation.— ro«^  v.  NoHh  British 

Building  Society,  1886,  11  A.  C.  489;  14  R. 
(H.  L.)  6 ;  24  S.  L.  R.  128.  Brownlie  v.  Russell, 
1883,  8  A.  C.  236 ;  10  R.  (H.  L.)  19 ;  20 
S.  L.  R.  481  followed, 

20.  Building  Society— Winding  up— Lia- 
bility of  Members— Losses  Appearing  in 
Balance  Sheet  after  Date  of  Withdrawal.— 
The  rules  of  a  building  society  provided: — 
''Any  member  holding  unadvanced  shares 
shall  be  entitled  to  withdraw  from  the  society 
on  application  to  the  directors  in  writing,  and 
shall  be  entitled  to  receive  the  amount  stand- 
ing at  his  credit  in  the  books  of  the  society 
in  respect  of  his  shares  as  at  the  immediately 
preceding  annual  balance,  together  with  the 
amount  of  subscriptions  paid  by  him  there- 
after." Held  that  under  this  rule  a  member 
withdrawing  on  3rd  March  1881  was  liable  to 
a  deduction  on  the  value  of  his  shares  in  re- 
spect of  losses  incurred  by  the  society  as 
appearing  from  the  balance  sheet  for  the 
year  ending  31st  January  1881,  although  the 
balance  sheet  was  approved  after  the  date  of 
his  withdrawal.  Liquidators  of  the  Scottish  Pro- 
petty  Investment  Coy,  Building  Society  v.  Stevxirt, 
dx.,  1886,  12  R.  926 ;  22  S.  L.  R.  619. 

21.  Building  Society— Winding  up— Lia- 
bility of  Members  inter  se— Maturing  of 
Shares— Notices  of  Withdrawal- The  rules 


of  a  building  society  provided  (1)  that  when 
the  profits  with  the  instalments  paid  amounted 
to  £26  per  share,  members  should  be  paid  out ; 
(2)  that  members  who  had  not  received  an 
advance  of  money  from  the  society  might 
after  a  year  from  their  entry  withdraw  by 
giving  one  month's  previous  notice,  when  the 
whole  instalments  should  be  repaid  with  the 
proportion  of  the  profits  effeiring  thereto. 
The  society  stopped  business  and  suspended 
payment  on  24th  December  1883,  and  was 
thereafter  ordered  to  be  wound  up  by  the 
Court.  A  surplus  remained  for  division  among 
the  members.  Held  that  a  member  whose 
shares,  with  the  addition  of  interest  at  the 
rate  fixed  by  the  directors  for  the  year,  had 
matured  before  24th  December  1883,  and  a 
member  who  had  given  notice  of  withdrawal 
more  than  a  month  prior  to  the  same  date, 
neither  of  whom  had  received  payment  before 
the  stoppage,  were  entitled  to  a  preferenoe 
over  the  other  contributors  for  the  amount 
standing  at  the  credit  of  their  shares.  Liqui- 
dator of  Greenock  Property  Investment  Coy.  v. 
Broadfooes  Trs.  and  Lyle,  1890,  27  a  L.  R.  869. 

22.  Building  Society— Members — Lia- 
bility-Uncalled Subscriptions. — Held,  that 
a  member  of  a  building  society  whose  shares 
had  matured,  but  of  which  only  partial  pay- 
ment had  been  demanded,  was  still  a  member, 
and  liable  for  losses  through  depreciation  of 
the  company's  assets  in  proportion  to  the 
sum  not  demanded.  Meiklejohn  v.  Glcugow 
Working  Men^s  Provident  Investment  Building 
Society,  1886,  13  R.  144 ;  23  S.  L.  R.  96. 

23.  OoUector— Dismissal  of— Nomination 
of  Successor. — The  collector  of  a  friendly 
society  had,  under  the  rules,  a  right  to  nomi- 
nate his  successor,  subject  to  the  approval  of 
the  board  of  management.  It  was  declared 
that  no  collector  had  any  right  of  property  in 
his  collecting  book.  A  collector  having  been 
dismissed,  the  board  of  management  refused 
to  allow  him  to  nominate  a  successor.  In  an 
action  by  the  collector  for  damages  against 
the  society,  the  Court  assoihded  the  defenders. 
Finlay  v.  Royal  Liver  Friendly  Society,  1901, 
4  F.  34  ;  39  S.  L.  R.  23 ;  9  S.  L.  T.  218.  Batty 
V.  Scottish  Legal  Life  Assurance  Society,  1902, 
4  F.  964 ;  39  S.  L.  R.  747 ;  10  S.  L.  T.  76. 

24.  Control  —  Branch  —  Title  to  Sue- 
Trustees  of  a  Suspended  Branch— Friendly 
Societies  Act,  1855,  sees.  18»  19.— A  branch 
of  a  friendly  society,  itself  established  as  a 
friendly  society  under  the  Act,  having  failed 
to  comply  with  an  order  of  the  Executive 
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Council  of  the  main  Society,  was  suspended, 
and  a  dispensation  granted  to  a  minority  of 
its  members  to  come  in  place  of  the  suspended 
branch.  The  majority  continued  to  act  as  if 
there  had  been  no  suspension,  and  elected 
trustees,  who  sued  the  trustees  elected  under 
the  dispensation  for  the  property  of  the 
branch.  Held  that  they  had  no  title  to  sue. 
Simpson^  <te.  ▼.  Ramsayy  d-c,  1874,  2  R.  129; 
12  S.  L.  R.  92. 

25.  Friendly  Societies  Act,  1875— Contra- 
vention.— Canvassers  of  an  assurance  society 
held  guilty  of  a  contravention  of  sec.  30  of  the 
Friendly  Societies  Act  who  had  obtained  re- 
quests for  transfers  to  the  society  they  repre- 
sented from  the  wives  of  three  men  insured 
in  another  friendly  society  and  given  papers 
in  exchange  therefor.  Reftiye  Assurance  Coy. 
v.  Hamian  atid  APGill,  1889,  2  White  373 ;  27 
S.  L.  B.  200. 

26.  Funds  — Division  of— One  Member 
Surviving— Election  of  New  Members  Im- 
possible.—  Where  only  one  member  of  a 
friendly  society  survived,  and  there  was  no 
machinery  in  the  constitution  for  the  election 
of  new  members, — held  nevertheless  that  the 
sole  member  and  surviving  annuitants  were 
not  entitled  to  divide  the  funds  amongst 
themselves.  Mitchell,  dbc.  v.  Bumess,  1878, 
5  R.  954 ;  15  S.  L.  B.  640  [and  cf .  voce  Cor- 
poration], 

27.  Member— Deceased  Member— Repre- 
sentative—Person  ''Entitled  by  Law"  to 
Receive. — ^A  friendly  society  paid  sums  at 
the  credit  of  a  deceased  member  to  one  of  the 
next-of-kin,  on  a  statement  by  certain  others 
that  they  wished  the  money  to  go  this  way. 
Held  that  they  had  not  paid  to  the  person 
''entitled  by  law**  to  receive  payment;  and 
decree  in  favour  of  the  deceased's  executor 
pronounced.  Symington  v.  GalashieU  Cch-operty- 
live  Stare  Coy.  Ltd.,  1894, 21  R  371 ;  31  S.  L.  R 
263 ;  1  S.  L.  T.  400. 


\.  Member— Dispute  with— Status  of 
Member  Denied— Exclusive  Jurisdiction  of 
Societjr's  Courts. — If  a  dispute  with  a  friendly 
society  is  as  to  whether  a  party  is  a  member 
or  represents  a  deceased  member,  the  juris- 
diction of  the  Courts  is  not  excluded.  Syming- 
ton's Exr.  V.  Galashiels  Co-operative  Store  Coy. 
Ltd.,  1894,  21  R  371  ;  31  S.  L.  R  253 ;  1 
S.  L.  T.  400. 

29.  Member— Dispute  with— Arbitration 
—Friendly  Societies  Acts,  187S,  1895.— An 


action  by  a  member  of  a  friendly  society 
against  the  society,  for  declarator  that  he 
was  a  member,  dismisited  as  incompetent,  as 
he  was  bound  to  refer  the  question  in  dispute 
in  terms  of  the  Friendly  Societies  Acts,  1875, 
1895,  he  having  mcuie  no  averments  of  fraud 
or  ultra  vires.  Rombach  v.  M^Cormack,  1896 
(O.  H.),  4  S.  L.  T.  174. 

30.  Member  —  Dispute  with  Expelled 
Member— Decision  of  Domestic  Tribunal- 
Jurisdiction  of  Courts  of  Law.— Where  a 
member  of  a  friendly  society  has  submitted 
a  dispute  between  him  and  the  society  for 
decision  by  the  domestic  tribunals  of  the 
society,  and  they  have  adjudicated,  it  is  not 
open  to  him,  on  being  expelled  from  the 
society,  to  open  up  the  question  in  the  law 
courts.  Crichton  v.  Dairy  Myrtle  Lodge  of 
Free  Gardeners,  1904,  6  F.  398;  41  S.  L.  R. 
337;  11  S.L.T.  753. 


31.  Member  — Dispute  with— Reference 
to  Tribunals  of  Society— Expelled  Member 
raises  Action. — The  domestic  tribunals  of  a 
friendly  society  having  decided  against  a 
member  a  dispute  between  him  and  the 
society;  he,  having  subsequently  been  ex- 
pelled, raised  an  action  |against  the  society 
for  declarator  that  their  action  had  been  ultra 
vires,  and  for  payment  of  a  sum  of  arrears  due 
to  him.  Action  dismissed.  Crichton  v.  Spald' 
ing  and  Others,  1903  (O.  H.),  11  S.  L.  T.  195. 

32.  Member  — Dispute  with  —  Friendly 
Societies  Act,  1875,  sec.  22  (d)  (e)— Appeal 
— Value  of  Cause. — On  a  case  stated  in  terms 
of  the  Friendly  Societies  Act,  1875,  it  is  com- 
petent to  appeal  a  small  debt  action  arising 
out  of  a  dispute  between  the  society  and  a 
member,  although  the  sum  at  issue  be  below 
£25.  Lintati  v.  Glasgow  Friendly  Society,  1895, 
23  R  51  ;  33  S.  L.  R  42;  3  S.  L.  T.  122. 

33.  Member— Dispute  with— Exclusive 
Jurisdiction  of  Society's  Courts— Exercise 
of  Discretion — Review. — The  collector  of  a 
friendly  society  held  his  appointment  under 
a  committee  of  management,  and  liable  to 
dismissal  if  guilty  of  conduct  ''calculated  in 
the  opinion  of  the  committee  to  be  injurious 
to  the  interests  of  the  society."  An  appeal 
from  the  decision  of  the  committee  to  the 
delegates  was  competent.  A  collector  who 
had  been  dismissed  by  the  committee  for  con- 
duct in  their  opinion  injurious  to  the  interests 
of  the  society,  raised  an  action  against  the 
society,  concluding  for  damages  for  wrongful 
dismissal.    He  had  taken  no  appeal  to  the 
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delegates.  Action  dismissed  as  excluded  by 
the  rules  of  the  society,  the  Court  having  no 
jurisdiction  to  reconsider  questions  left  to  the 
discretion  of  the  committee  of  management. 
Firday  v.  Royal  Liver  Friendly  Society^  1901, 
4  F.  34 ;  39  S.  L.  B.  23 ;  9  S.  L.  T.  218. 

34  Member— Dispnte  with— Action  to 
Implement  Decree  of  Society's  Court.— The 
Court  will  not  interpose  to  enforce  decrees  of 
the  domestic  courts  of  friendly  societies. 
Gall  V.  Loyal  GUnhoijie  Lodge,  1900,  2  F.  1187 ; 
37  S.  L.  R.  911  ;  8  S.  L.  T.  140. 

35.  Member— Dispnte  with— Decision  of 
Court  of  Friendly  Society— Enforcement 
—Decree  Conform— Friendly  Societies  Act^ 
1896,  sec  68. — The  court  of  a  friendly  society, 
having  privity  of  jurisdiction  to  decide  every 
dispute  between  a  member  and  the  society 
(sec.  68,  Friendly  Societies  Act,  1896),  expelled 
the  secretary  of  a  local  branch  and  called  upon 
him  to  hand  over  all  books,  <&c.  On  his  failing 
to  hand  over  the  books,  the  district  which 
included  the  branch  raised  an  action  for  de- 
cree conform.  The  defender  pleaded  (1) ''  no 
title '' — the  books  belonged  to  the  branch  ;  (2) 
that  he  had  handed  over  the  books  to  the  local 
branch.  Held  that  the  court  of  the  friendly 
society  having  jurisdiction  to  deprive  the  de- 
fender of  office,  had  consequently  jurisdiction 
to  order  delivery  of  the  books.  Glasgow  Foresters 
V.  Stevenson,  1899,  2  F.  14 ;  37  S.  L.  R  12 ;  7 
S.  L.  T.  163. 

36.  Power— Power  to  Borrow— Objects- 
Winding  np— Contributories.— One  of  the 
objects  of  a  benefit  society  was  to  make  ad- 
vances to  members  against  their  obligation  to 
make  weekly  deposits  during  a  year.  Held 
that  the  society  had  an  implied  power  to 
borrow  ;  accordingly,  in  a  winding  up  under 
supervision  of  the  Court,  the  Lord  Ordinary 
fixed  a  list  of  members  liable  to  contribute  to 
the  debts  of  the  company,  incurred  by  borrow- 
ing. United  Deposit  Friendly  Relief  Society, 
1903(0.  H.),  US.  L.  T.  284. 

37.  Eegistrar- Powers  of  Inquiry.— The 
Registrar,  when  duly  called  on  by  the  mem- 
bers of  a  friendly  society,  may  order  an  in- 
quiry into  the  afl'airs  of  the  society,  of  an 
exhaustive  or  limited  character,  as  he  may 
think  fit.  Professional  and  Civil  Service  Supply 
Association  v.  Dougal  and  Others,  1898  (O.  H.), 
5  S.  L.  T.  359, 

38.  Trade  Union  —  Definition  —  Trade 
Union  Act,  1876,  sec.  16— Association  of 


Maimfkctnrers  for  general  Begnlation  of 
Business  —  Company.  —  An  association  of 
manufacturers  of  aerated  waters  had  for  its 
primary  purpose  the  establishment  of  a  clear- 
ing house  for  the  distribution  of  the  bottles 
of  members  to  their  owners.  Incidentally 
there  were  provisions  dealing  with  the  pui^ 
chase  of  bottles  and  the  employment  of  tra- 
vellers. Held  that  the  association  was  a 
''trade  union"  in  the  sense  of  the  Trade 
Union  Act,  1876,  sec.  16,  and  not  entitled 
to  be  registered  under  the  Companies  Act. 
Edinburgh  and  District  Aerated  Water  Miifrs., 
dx,  V.  Jenkinson  db  Coy,,  1903,  6  F.  1169 ;  40 
S.  L.  R.  825;  11  S.  L.  T.  240. 

39.  Trade  Union— Begnlation  of  Prices. 
— Potted  meat  manufacturers  in  Glasgow  exe- 
cuted a  deed  in  terms  of  which  they  formed 
themselves  into  a  society  for  the  protection 
of  their  interests.  Inter  alia  it  was  agreed 
that  no  member  should  sell  his  potted  meat 
below  a  standard  price  to  be  fixed,  liquidate 
damages  £25.  Held  that  the  society  was  a 
"  trade  union,"  and  that  the  contract  between 
it  and  its  members  could  not  be  enforced. 
Glasgow  Potted  Meat  Manufacturer^  Society  v. 
Geddes,  1902  (O.  H.),  10  S.  L.  T.  481  [and  see 
voce  Contract  J  '*  Restraint  of  Trade  "]. 

40.  Trade  Union— Action  for  Benefit 
Money— Enforceability  of  Claim  — Trade 
Union  Act,  1871,  sec.  4.— The  claim  of  a 
member  against  a  trade  tmion  for  benefit 
money  held  excluded  by  sec.  4  of  the  Act. 
M^Kenian  v.  United  Operative  Masons?  Associa- 
tio7i,  1874, 1  R.  453;  11  S.  L.  R.  219.  Shanks 
V.  United  Operative  Maso^uf  Association,  1874,  1 
R.  823  ;  11  S.  L.  R.  356. 

41.  Trade  Union— Action  a^^ainst  by 
Member  for  Benefit  Money— Competency — 
Trade  Union  Act,  1871,  sec.  ^  —  Held  (1) 
that  a  member  of  a  trade  union  could  only 
enforce  his  right  of  membership  if  he  could 
show  patrimonial  loss,  and  (2)  that  an  action 
against  a  trade  imion  by  one  of  its  members 
for  damages  for  breach  of  agreement  to  pro- 
vide benefit  money  was  incompetent.  Aitken 
V.  Associated  Carpenters  and  Joiners  of  Scotland, 
1885,  12  R.  1206 ;  22  S.  L.  R.  796. 

42.  Trade  Union  —  Tmstees  —  Title  to 
Sue. — The  trustees  of  a  trade  union  granted 
interdict  against  the  trustees  of  a  branch  who 
proposed  to  apply  funds  of  the  society  other- 
wise than  in  terms  of  the  rules.  Amalgamated 
Society  ofRailuxiy  Servants  v.  Motherwell  Branch, 
1880,  7  R  867 ;  17  S.  L.  R.  607. 
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43.  Trade  Union— Trustees— Special  Pro- 
vision in  Articles  of  Society.— Trustees  of 
bodies  registered  under  the  Trade  Union  Act, 
1871,  have  a  statutory  title  to  sue  actions, 
which  is  not  taken  away  by  a  particular  rule 
of  a  society  that,  in  their  case,  the  secretary 
for  the  time  being  shall  be  the  person  entitled 
to  sue.  OenercU  RaUway  Workers  Union  v. 
Macdanald,  1900,  37  S.  L.  R.  721. 


GAME 

acgbssoby,  10,  11. 
Authority  to  Kill,  3-7, 12-15. 
Dead  Game,  23. 
fobbsuobe,  18. 

GBOUND,  1-9. 

Highway,  11, 19. 
Mode  of  Killing,  8,  9. 
Oath  op  Vebity,  24. 
Place,  16-20. 
Poaching,  10-26. 
Possession  of  Game,  10,  21,  22. 
Possession  of  Implements,  22. 
Pbosecution,  24,  25. 
Rabbits,  27. 
Right  op  Way,  20. 
Son  of  Tenant,  13,  14. 
Tenant,  1-7, 12-15,  26. 
Tbaps,  8,  9. 

ViSITOB,  15. 

Wounded  Game,  26. 

1.  GhH)imd  Qame— Baakrapt  Tenant— 
Gronnd  Game  Act,  1880  (43  &  44  Vict.  c. 
47). — A  tenant  farmer  at  Whitsunday,  1889, 
conveyed  to  a  trustee  his  whole  estate,  in- 
cluding his  rights  under  his  lease,  and  granted 
at  the  same  time  to  the  landlord  a  deed  of 
renunciation  of  the  lease  as  at  the  following 
Martinmas.  He  continued  by  agreement  to 
reside  on  and  manage  the  farm.  On  10th 
October  1889  the  landlord  sought  to  interdict 
the  farmer  from  killing  the  ground  game, 
alleging  that  he  had  no  authority  therefor 
either  from  himself  or  the  trustee,  who  was 
occupier  of  the  farm.  The  farmer  opposed 
the  application,  alleging  that  he  was  occupier 
of  the  farm,  and  desired  to  protect  his  crops 
for  behoof  of  his  creditors.  The  Lord  Ordinary 
passed  the  note  on  caution,  and  granted  interim 
interdict.  He/d  that  as  the  pleadings  disclosed 
a  question  for  trial  between  the  parties,  and 
as  caution  had  been  found,  the  note  was  pro- 
perly passed.  Wallace  v.  Anderson^  1889,  27 
S.  L.  R  117. 


2.  Qronnd  Game  —  Interference  with 
Tenant's  exercise  of  Rights.  —  Interdict 
granted  against  the  keeper  of  a  landlord 
*'  from  designedly  obstructing  the  complainers 
(the  tenants)  in  the  lawful  exercise  of  their 
right  to  kill  and  take  ground  game  under  the 
Ground  Game  Act,  1880.''  Refused  as  against 
the  landlord  personally,  there  being  no  proof 
that  he  was  identified  with  his  keeper's  illegal 
acts.  Davidson  v.  Renttm^  1903  (O.  H.),  41 
S.  L.  R.  134 ;  10  S.  L.  T.  479. 

3.  Gronnd  Game— Authority  to  Kill— 
Bon&  fide   Employment  for  Reward.— A 

person  charged  with  poaching  produced  a 
letter  of  authority  to  kill  ground  game  on 
the  farm  of  L.,  signed  by  the  tenant  who 
occupied  that  farm.  He  proved  at  the  trial 
that  his  arrangement  with  the  farmer  was 
that  he  should  kill  the  game  and  keep  it  as  a 
reward  of  his  services.  Question:  Whether 
this  was  **  bond  fide  employment  for  reward  " 
in  the  sense  of  the  Ground  Chime  Act,  1880, 
sec.  1,  subseo.  1  (b).  (Opinion  by  Ld.  Trayner 
that,  having  tabled  his  written  authority  to 
kill,  it  was  competent  for  the  accused  to  lead 
evidence  as  to  the  terms  of  his  employment. 
Bruce  v.  Prosser,  1898  (J.),  2  A.  487 ;  25  R.  64 ; 
35  S.  L.  R.  433  ;  5  S.  L.  T.  301. 

4.  Gronnd  Game— Authority  to  Kill— 
Suspension. — ^A  man  was  convicted  in  the 
Sheriff  Court  of  trespassing  in  pursuit  of 
game  over  certain  lands,  although  he  produced 
at  his  trial  a  letter  from  the  occupier  of  the 
lands  authorising  him  to  enter  the  lands  and 
kill  ground  game.  The  Court  refused  to 
suspend  the  conviction,  thera  being  nothing 
on  the  face  of  the  proceedings  to  show  that 
the  Sheriff  had  done  anything  illegal.  Rund' 
man  v.  Menzies,  1897  (J.),  2  A.  467  ;  35  S.  L.  R. 
271  ;  5  S.  L.  T.  228. 

5.  Ground  Game  —  Authority  to  kill 
Rabbits -Oral— Day  Poaching  Act,  2  ft  S 
WilL  rv.  c.  68,  sec.  1— Lease— Reservation 
by  Landlord   of    Hares    and   Rabbits.— 

Authority  by  a  tenant  to  a  stranger  to  kill 
rabbits  upon  his  farm  must  be  given  in 
writing,  in  terms  of  the  Ground  Game  Act,^ 
1880.  A  person  who  kills  rabbits  on  the  oral 
instructions  of  a  tenant  in  a  farm,  under  a 
lease  which  reserves  hares  and  rabbits  to  the 
landlord,  is  guilty  of  poaching.  Richardson 
V.  Maiiland,  1897  (J.),  2  A  243 ;  24  R.  32 ;  34 
S.  L.  R.  426 ;  4  S.  L.  T.  277. 

6.  Ground  Game— Authority  to  Shoot- 
Poaching. — A  written  permit  to  shoot  rabbita 
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given  by  a  farmer  occupier  to  a  person  other 
than  those  specified  in  the  Ground  Grame 
Act,  1880,  sec.  1  (I)  (b),  will  not  free  such 
person  from  a  charge  under  the  Day  Trespass 
Act,  1832.  Niven  v.  Rentofi,  1888  (J.),  15  R. 
42  ;  25  S.  L.  R  309. 

7.  Ground  Qame — ^Anthority  to  Kill— 
Visitor. — A  farmer  sent  a  written  invitation 
to  a  friend  to  spend  a  week  with  him  and 
shoot  rabbits.  Held  that  the  friend  was  a 
person  duly  authorised  in  writing  to  kill 
ground  game  imder  the  provisions  of  the 
Groimd  Game  Act,  1880.  Stuart  v.  Murray, 
1884  (J.),  12  R.  9  ;  22  S.  L.  R  87. 

8.  Groimd  Game  —  Maimer  of  killing 
Ground  Game  — Spring  Traps  — "Rabbit- 
holes  "—Tenant  under  Lease  granted  be- 
fore passing  of  Act.  —  Held  (1)  that  the 
provisions  of  sec.  6  of  the  above  Act  restrict- 
ing the  manner  of  killing  ground  game  were 
retrospective  and  applied  to  leases  granted 
before  the  passing  of  the  Act,  and  (2)  that 
the  term  "rabbit-hole"  did  not  include  a 
hole  scraped  by  rabbits  to  get  under  wire 
netting.  Fraser  v.  Imwbou,  1882,  10  R  396; 
20  S.  L.  R.  281. 

9.  Ground  Game— Sianner  of  Killing- 
Setting  Traps  elsewhere  than  in  Rabbit- 
holes — Application. — Qut^tion  whether  the 
prohibition  in  sec.  6  is  universal  in  its  appli- 
cation, or  an  objection  open  only  to  a  person 
with  a  concurrent  title  in  the  land  where 
the  traps  are  set.  D\Ote  of  Bedford  v.  Kerr, 
1893  (J.),  20  R.  65 ;  .30  S.  L.  R  642 ;  1  S.  L.  T. 
32. 

10.  Poaching— "Accessory"— Possession 
of  Gkmie— Poaching  Prevention  Act,  1862, 
sec.  2. — A  common  carrier  was  found  on  the 
road  with  forty  poached  rabbits  in  a  bag  in 
his  cart ;  he  received  them  from  a  man  at 
three  o'clock ;  this  man  had  a  noiseless  foot- 
fall ;  the  rabbits  were  netted ;  addressed  to  a 
game  dealer  without  the  name  of  the  sender ; 
and  the  carrier  concealed  the  name.  Held 
that  the  carrier  was  rightly  convicted  of  being 
accessory  after  the  fact  to  poaching.  Young 
V.  Jameson,  1891  (J.),  18  R.  20;  28  S.  L.  R 
332. 

11.  Poaching— Actor  or  Art  and  Part- 
Day  Trespass  Act,  sec.  1  — Persons  on 
Public  Road. — A  contravention  of  the  Day 
Trespass  Act  may  be  committed  by  persons 
working  on  a  public  road  in  co-operation  with 
persons  trespassing  in  pursuit  of   game  in 


adjoining  lands.     Wood  v.  CoUins,  1890  (J.), 
17  R.  66 ;  27  S.  L.  R  760. 

12.  Poaching— Person*— Manager— Dele- 
gation by  Tenant  of  Right  to  Kill— Day 
Trespass  Act,  1882. — Held  that  the  person 
put  into  the  management  of  a  farm  by  the 
tenant  was  entitled  to  kill  rabbits,  where 
they  were  not  reserved  to  the  landlord, 
without  contravening  the  Day  Trespass  Act. 
M'Adam  v.  Laurie,  1876  (J.),  3  R  20;  13 
S.  L.  R  322.  See  also  a  servant  with  verbal 
authority.  Jack  v.  Naime,  1887  (J.),  14  R 
20 ;  24  S.  L.  R.  360.  Colder  v.  BoberUon,  1878 
(J.),  6  R  3;  16  S.  L.  R  71.  (Here  rabbits 
were  reserved  to  the  landlord.) 

13.  Poaching— Person— Limited  Right 
on  Lands— Tenant  of  Farm  — Son— Day 
Trespass  Act,  1832.— A  person  may  contra- 
vene the  Day  Trespass  Act  by  killing  game 
on  lands  where  he  has  permission  to  shoot 
rabbits.  Maxwell  v.  Mardand,  1889  (J.)^  16 
R48;  26S.  L.  R  270. 

14.  Poaching  —  Person  —  Son  of  Farm 
Tenant  — Day  Trespass  Act,  lSZ2.  —  Htld 
that  a  son  residing  with  his  father — a  tenant 
farmer — and  assisting  him  in  the  working  of 
the  farm  was  guilty  of  a  trespass  on  the  farm 
within  the  meaning  of  the  Day  Trespass  Act 
by  being  there  in  illegal  pursuit  of  game. 
Jatnee  v.  K  Fife,  1880,  7  R  (J.)  9. 

15.  Poaching— Person— Visitor  of  Tenant 
—Day  Trespass  Act,  1832,  sec.  1.— A  person 
residing  with  his  sister,  the  tenant  of  a  farm, 
field  not  to  be  protected  from  the  operation 
of  the  Day  Trespass  Act  by  the  proviso  in 
sec.  1.  Black  v.  Bradshaw,  1876  (J.),  3  R.  18  ; 
13  S.  L.  R  164. 

16.  Poaching— Place — ^Physical  entry  on 
—  Day  Trespass  Act,  sec.  l.  —  Held  that 
actual  corporeal  entering  on  the  land  in  pur- 
suit of  game  was  essential  to  a  contravention 
of  the  Statute.  Colquhoun  v.  Liddell  and 
Another,  1876  (J.),  4  R  3 ;  14  S.  L.  R  77. 

17.  Poaching— Place— "At  or  Near"  — 
Day  Trespass  Act,  1832  (2  &  3  WilL  IV. 
c  68),  sec  1. — The  complaint  set  forth  that 
the  accused  "  did,  on  the  20th  day  of  November 
1893,  trespass  in  the  daytime  ...  at  or  near 
a  part  of  a  certain  deer  forest  ...  in  pur- 
suit of  game.*'  The  accused,  who  was  found 
guilty  of  the  offence  charged,  brought  the 
conviction  under  the  review  of  the  High 
Court    by  bill   of    suspension.      The    Court 
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suspended  the  conviction,  on  the  ground  that 
the  description  of  the  loetu  as  ''at  or  near" 
the  lands  in  question  did  not  relevantly  libel 
the  statutory  o£fence  of  entering  or  being 
upon  the  lands.  Macdonald  v.  MaUieeon  <L 
Eos$,  1894,  31  S.  L.  R.  618;  1  S.  L.  T.  565. 

18.  Poaching  — Place  — Foreshore  — Day 
Trespass  Act. — Accused  was  convicted  under 
the  Day  Trespass  Act  with  having  killed  a 
hare  on  the  foreshore  between  the  lines  of 
high  water  of  ordinary  tides  and  the  high 
water  of  spring  tides.  The  Court  quashed 
the  conviction.  Balrymple  v.  Chalmers^  1886 
(J.),  13  R  34 ;  23  S.  L.  R.  368. 


19.  Poaching  — Place— Highway— Send- 
ing Dogs  on  to  Lands  in  Pursuit  of  Gkune 
—Day  Trespass  Act  (2  &  3  WilL  IV.  c.  68), 
sec.  1. — It  is  a  contravention  of  this  section 
for  a  person  on  a  high-road  to  send  his  dog 
on  to  adjoining  lands  in  pursuit  of  game. 
StoddaH  V.  Stevenson,  1880,  (J.)  7  R  11;  17 
S.  L.  R.  634. 

20.  Poaching— Place— Bight  of  Way- 
Day  Trespass  Act,  sec.  h^Question :  Can 
one  be  relevantly  charged  with  trespass  in 
pursuit  of  game  on  a  public  right  of  way? 
Opinions  in  the  affirmative.  Colt  v.  Webby 
1898  (J.),  1  F.  7 ;  36  S.  L.  R  57 ;  6  S.  L.  T.  183. 

21.  Poaching— Possession  of  Gtome— Un- 
explained Possession— Poaching  Preven- 
tion Act^  1862,  sec.  2.— A.'s  avocation  was 
to  hawk  the  country  with  a  grocer's  cart. 
He  also  owned  a  croft  and  had  authority 
to  shoot  game  on  a  farm.  One  day  the  police 
stopped  his  cart  and  found  therein  eleven 
hares.  In  a  prosecution  under  the  Poaching 
Prevention  Act,  1862,  it  was  proved  that  the 
hares  had  not  come  from  the  farm  nor  the 
croft,  and  A.  gave  no  explanation  of  his 
possession.  The  Sheriff  dismissed  the  com- 
plaint as  not  proven.  The  Court  refused 
to  interfere.  Scatterty  v.  Barclay,  1898  (J.), 
2  Adam  497;  36  S.  L.  R.  437;  5  S.  L.  T. 
302.  Of.  Mackenzie  v.  Lockharl,  1890  (J.),  2 
White  534;  18  R  1 ;  28  S.  L.  R  30;  Jameson 
V.  BaHy,  1893,  1  Adam  91. 

22.  Poaching— Possession  of  Implements 
and  Gkune— Poaching  Pretention  Act,  1862, 
sec.  2. — When  a  person  is  found  with  poaching 
implements  and  game  in  his  possession  he 
may  be  convicted  of  poaching  under  the  Act 
on  the  inference  from  these  facts,  although 
he  has  not  been  seen  at  work  or  coming  from 
it.    M'Kenzie  v.  Lockhart,  1890  (J.),  2  White 


634 ;  18  R.  1  ;  28  S.  L.  R  30.    But  cf.  Gillan 
V.  Milroy,  1877,  3  Coup.  651. 

23.  Poaching  —  Trespass  to  lift  Dead 
Game. — Trespass  for  the  purpose  of  taking  a 
dead  stag  held  not  to  constitute  an  offence 
under  sec  1  of  the  Day  Trespass  Act.  Mac- 
donald V.  Maclean,  Jbc,  1879  (J.),  6  R.  14  ;  16 
S.  L.  R.  397. 

24.  Poaching— Prosecution- Day  Tres- 
pass Act — Oath  of  Verity. — A  warrant  of 
citation  under  the  Poaching  Prevention  Act 
must  be  preceded  by  an  oath  of  verity,  as 
directed  by  sec.  11  of  the  Day  Trespass  Act. 
Macdonald  v.  MUne,  1897  (J.),  2  Adam  457 ; 
25  R  41  ;  35  S.  L.  R  270 ;  5  S.  L.  T.  227. 

25.  Poaching— Prosecution— Question  of 
Civil  Ril^t.  —  In  a  prosecution  for  day 
poaching,  the  accused  pleaded  that  the  lands 
in  question  belonged  to  a  burgh,  and  produced 
written  authority  from  the  burgh  authorising 
him  to  shoot.  The  burgh  declined  to  say 
whether  they  claimed  the  lands.  Held  that 
there  was  no  question  of  civil  right  involved. 
Scott  V.  Thomson,  1887  (J.),  14  R  45;  24 
S.  L.  R.  557. 

26.  Poaching— Killing  Wounded  Oame— 
Shilling  Hare  taken  firom  Snare— Day  Tres- 
I>ass  Act. — A  tenant  who  had  permission 
from  his  landlord  to  snare  rabbits  employed 
one  of  his  farm  servants  to  attend  to  the 
snares.  A  hare  which  the  servant  took  out 
of  a  snare  ran  away  and  he  pursued  and  killed 
it.  Held  that  he  had  not  been  guilty  of  an 
offence  under  the  Day  Trespass  Act.  Laurie, 
(£r.  V.  M'AHhur,  1880  (J.),  8  R.  2 ;  18  S.  L.  R. 
16. 

27.  Babbits  —  Vermin  — Qun  Licence — 
Qun  Licence  Act,  1870,  sec.  7  (4).— You 
may  not  shoot  rabbits  without  a  licence. 
They  are  not  vermin.  Lord  Advocate  v.  Young, 
1898,  25  R  778 ;  35  S.  L.  R  589 ;  6  S.  L.  T.  375. 


OOODWILL 

1.  Gh>ing  Business  —  Pottery.  —  CVrcum- 
stances  in  which  held  that  although  the  price 
of  moveable  machinery  had  been  enhanced 
by  being  sold  along  with  heritable  subjects, 
there  was  no  separate  value  attributable  to 
the  goodwill  of  a  pottery  business.  BelVs 
Trustee  v.  Bell,  dc,  1884,  12  R.  85 ;  22  S.  L.  R. 
59. 
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2.  Medical  Practice.— The  law  does  not 
recognise  any  goodwill  as  attaching  to  the 
practice  of  a  deceased  doctor.  Bain  v.  Munro^ 
1878,  5  R.  416  ;  16  S.  L.  R.  260.  Thitcher  v. 
ThatcHier,  1904  (O.  H.),  11  S.  L.  T.  605. 

8.  Personal  Business— Asset  of  Trust 
Estate  — Personal  Nature  of  Business.- 
At  the  date  of  his  death  a  truster  carried 
on  personally  the  business  of  buying  cotton 
and  exporting  it  to  native  traders  in  India 
with  whom  he  had  made  a  connection  while 
abroad.  Held  that  there  was  goodwill  attach- 
ing to  this  business,  valued  at  one  year's 
purchase.  Donald  v.  HodgarVs  Trs,,  1893,  21 
R.  246 ;  31  S.  L.  R.  181  ;  1  S.  L.  T.  366. 

4.  Hotel  Business — Licence — Bankruptcy 
(Scotland)  Act,  1856,  sees.  91,  93.— The 
tenant  of  a  hotel  became  bankrupt,  and  after 
his  sequestration  obtained,  with  the  con- 
currence of  the  trustee,  a  new  certificate  or 
licence.  The  trustee  then  sold  the  goodwill 
of  the  business.  Held  that  the  licence  was 
an  accessory  to  the  goodwill,  and  that  the 
trustee  was  entitled  to  delivery  of  it  for  be- 
hoof of  the  creditors.  Goupland^s  Trustee  v. 
Coupla7id,  1886,  23  S.  L.  R.  456. 

6.  Public-House. — Ohservaiions  as  to  the 
goodwill  of  a  public-house.  Hughes  v.  Stirling 
Assr,,  1892,  19  R.  840 ;  29  S.  L.  R.  625. 

6.  Public-House— Transfer  of  Certificate. 
— ^The  proprietor  of  a  public-house  died  and 
his  widow  obtained  a  transfer  of  the  licence 
in  her  favour,  and  shortly  after  she  also  died. 
Her  executor  sold  the  business  as  a  going 
concern,  having  obtained  from  the  heir  a 
lease  of  the  premises  for  the  purchaser.  Held 
that  the  widow's  executor  was  not  bound  to 
account  to  the  husband's  executor  for  profits 
made  after  the  date  of  the  transfer,  nor  for 
any  part  of  the  price  received  by  the  sale  of 
the  business.  Philp's  Exr,  v.  Philp's  Exr.y 
1894,  21  R.  482 ;  31  S.  L.  R  384 ;  1  S.  L.  T. 
495. 

7.  Public-House — Heritable  or  Move- 
able.— Goodwill  in  a  public- house,  held  after 
a  proof,  to  be  heritable.  Oraham  v.  Graham^s 
Trs,,  1904,  6  F.  1016;  41  S.  L.  R.  846;  12 
S.  L.  T.  262. 

8.  Public-House  —  Heritable  or  Move- 
able.— Held  that  a  sum  paid  for  the  goodwill 
of  a  public-house  was  partly  moveable  and 
partly  heritable  in  a  question  between  the 
representative  of  the  owner  and  a  heritable  | 


creditor.     Murra^fs  Trustee  v.  M'hityre,  1904, 

6  F.  588  ;  41  S.  L.  K.  398;  11  S.  L.  T.  759. 

9.  Public-House  —  Licensed  Premises  — 
Heritable  or  Moveable.  —  Held  that  the 
price  of  licensed  premises  was  heritable. 
Ros^  Trs.  V.  Boss,  1901  (O.  H.),  9  S.  L.  T.  286. 
Tow7i  and  County  Bank  v.  M'Baiti,  1902  (O.  H.), 
9  S.  L.  T.  486. 

10.  Public-House — Heritable  or  Move- 
able. —  It  is  a  question  of  circumstances 
whether  the  goodwill  of  a  public-house  is 
heritable  or  moveable.  Leithman  v.  Glen  d: 
Henderswi,  1899  (O.  H.),  6  S.  L.  T.  328. 

11.  Sale  of  Goodwill— Oanvassing  former 
Customers. — A  person  who  has  sold  the  good- 
will of  a  business  is  not  entitled  thereafter  to 
canvass  former  customers  in  the  interests  of 
a  similar  business.  Dumbarton  Steamboat  Coy. 
V.  MacFarlane,  1899, 1  F.  993 ;  36  S.  L.  R.  771 ; 

7  S.  L.  T.  76. 

12.  Sale  of  Qoodwill— Trade  Name  — 
Partnership. — The  sale  of  the  goodwill  of  a 
business  carried  on  by  a  partnership  carries 
with  it,  in  a  question  with  the  partners,  the 
exclusive  right  to  use  the  firm  name.  Smith 
V.  APBride  db  Smit/i,  1888, 16  R.  36 ;  26  S.  L.  R. 
22.  And  also  the  trade-marks.  Melrose 
Drover  v.  Heddle,  1901,  4  F.  1120  ;  39  S.  L.  IR. 
529  ;  8  S.  L.  T.  361. 

HABBOUB 

1.  Harbour— Beaching  Fisliing- Boats— 
Immemorial  Use- Payment  authorised  by- 
Local  Act— Exclusion.— Where  the  fisher- 
men of  a  sea  village  had  been  immemorially 
accustomed  to  beach  their  boats  in  winter 
on  ground  adjoining  the  harbour,  and  the 
proprietor  had  subsequently  obtained  a  local 
Act  authorising  a  levy  of  5s.  yearly  for  each 
boat,  held  that  he  could  not  exclude  the 
fishermen  from  the  ground  used  without 
supplying  equally  suitable  ground  in  ita 
place.  Alton  v.  Stephen,  1876,  1  App.  Oa.  456^ 
3  R.  (H.  L.)  4 ;  13  S.  L.  R.  734. 

2.  Boundary— "  Precincts  of"— Harbour 
extending  along  Shore  — Foreshore  — Re- 
moval of  Sand— Bight  of  Onvners  of  Fore- 
gjiore. — Heldy  on  a  sound  construction  of  the 
Fisherrow  Harbour  Act,  1840  (3  Vict.  c.  Ixxiii)^ 
sees.  2,  49,  76,  that  the  Fisherrow  Harbour 
embraced  within  its  area  the  foreshore  be- 
tween two  limits,  and  that  the  harbour 
commissioners  were  entitled  to  prevent 
owners  of  the  foreshore  from  removing  sand« 
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Fisherrow  Harbour  Gommrs.  v.  Musselburgh  Real 
Estate  Cay,  Ltd,,  1903,  5  F.  387 ;  40  S.  L.  R. 
296 ;  10  S.  L.  T.  549. 

3.  Dnes  on  Timber —  Limits  of  "the 
River"  — Olyde  Navigation  Consolidation 
Act,  1858,  sec.  75.  —  Opinions  that  timber 
floated  from  Greenock  and  Port-Glasgow  to 
timber-pondfl  without  entering  the  channel 
of  the  river  deepened  by  the  tnutees,  was 
within  the  limits  of  the  river  in  the  sense  of 
the  Act.  Laird  db  Sons  v.  Clyde  Navigation 
Trs.,  1879,  6  R.  756 ;  16  S.  L.  R.  401. 

4.  Dnes  leviable  on  Timber— Shipped  or 
Unshipped  in  the  River — Section  of  Act 
qnaliiled  by  Schednle— Olyde  Navigation 
Consolidation  Act,  1858,  sec.  98,  Sched.  (H) 
part  1.— In  1877  the  Clyde  Trustees  first  pro- 
posed to  charge  dues  on  timber  floated  from 
Greenock  or  Port-Glasgow  to  the  ponds  of 
the  timber-measurers.  Held  (by  a  majority 
of  seven  judges)  that  timber  so  floated  was 
not  liable  to  dues,  not  being  "  shipped  or  un- 
shipped ''  within  the  limits  of  the  river  in  the 
sense  of  sec.  8;  and  that  the  words  '^  con- 
veyed upon"  in  the  relative  schedule  could 
not  be  utilised  to  extend  the  scope  of  the 
section  of  the  Act  itself.  Laird  db  Sons  v. 
Clyde  Navigation  Trs,,  1879,  6  R.  756;  16 
S.  L.  R  401. 

5.  Dnes— Right  to  Exact— Private  Har- 
bour.— ^A  seaboard  proprietor  with  a  barony 
title  but  no  grant  of  harbour,  constructed  a 
harbour  ex  adverso  of  his  barony.  Held  that 
he  was  not  entitled  to  exact  harbour  dues  or 
to  exclude  the  public  from  that  part  of  the 
shore  where  the  harbour  was  built.  Earl  of 
Stair  V.  Austin,  1880,  8  R.  183 ;  18  S.  L.  R. 
119. 

6.  Lights— Obligation  on  Proprietor  of  a 
private  Harbour  to  exhibit  Lights.— The 
proprietor  of  a  harbour  who  exacts  harbour 
dues  is  bound,  before  applying  any  of  the 
revenue  to  payment  of  interest  on  the  har- 
bour debts,  to  maintain  the  harbour;  and 
included  in  that  maintenance  is  the  necessary 
lighting  of  the  harbour.  Bruce,  dx.  v.  Aiton, 
1885,  13  R  358  ;  23  S.  L.  R  222. 

7.  Statute  —  Interpretation  —  Aberdeen 
Harbour  Act,  1879,  Sched.  A  (42  &  43  Vict, 
c.  88)— Aberdeen  Harbour  Act,  1895  (58  ft 
59  Vict.  c.  136),  sec.  lO.—Held  that,  on  a 
sound  construction  of  the  Aberdeen  Harbour 
Acts  of  1879  and  1895,  exemptions  from  dues 


which  certain  vessels  enjoyed  under  the  for- 
mer statute  resulted  from  a  limitation  therein 
contained  of  the  power  of  assessment  vested 
in  the  Harbour  Commissioners ;  but  that,  as 
no  such  limitation  was  imposed  by  the  later 
Act,  the  exemption  no  longer  existed.  Aber- 
deen Harbour  Commrs,  v.  Granite  City  S.  S,  Coy. 
Ltd.,  1896,  23  R  918;  33  S.  L.  R  653;  4 
S.  L.  T.  69. 

8.  Statute  —  Harbour  Commissioners  — 
Chief  Magistrate- Harbour  Dnes  —  Dues 
on  Wreckage. — Power  was  by  private  Act 
conferred  on  the  Fraserburgh  Harbour  Com- 
missioners to  levy  dues  on  goods  imported 
into  the  harbour,  as  well  as  tonnage  dues  on 
ships.  Jurisdiction  to  determine  any  dispute 
as  to  the  amount  thereof  was  conferred  on 
the  chief  magistrate.  In  a  question  as  to 
imposing  dues  on  wreckage  which  had  drifted 
ashore,  held  (1)  that  the  chief  magistrate's 
jurisdiction  did  not  extend  to  deciding  whether 
dues  were  leviable ;  and  (2)  that  it  was  uUra 
vires  for  the  commissioners  to  impose  dues  on 
wreckage.  WaUare  v.  Fraserburgh  Harbour 
Commrs.,  1877,  4  R.  368 ;  14  S.  L.  R  168. 
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Debts,  17-32. 
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Eadbm  febsona,  33-35. 

Entail,  25,  29. 

exeoutob,  1-52. 

Confirmation,  1-16. 

Dative,  9-16. 

Liabilities,  36-38. 

Nominate,  2,  3,  5-8. 

Powers,  39-42. 

Recall,  16. 

Removal,  43. 

Title  to  Sue,  44-50. 

Bzecxttrt  Estate,  51-53. 

Heir,  54-58. 

Heir  or  Executor,  21-31 ;  and  see  [voce 
HerUahle  or  Moveable. 

Husband,  13. 

Judicial  Factor,  6,  7. 
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Lapsed  Tbubt,  4. 
Majobity,  40-42,  50. 

HOTHBB,  16. 

SSBVIOE  OF  HlSIBS,  55-68. 

Widow,  16. 

1.  OonfimiAtion— Domicile  — Proof  of— 

Executors  nominate  applied  for  confirmation; 
producing  an  affidavit  that  the  deceased  was 
domiciled  in  Scotland.  One  of  the  next-of- 
kin  lodged  objections,  asserting,  but  without 
spedfioation,  that  the  deceased  was  domiciled 
in  England.  The  Court  granted  confirmation. 
Haviilton  v.  Hardie,  1888,  16  R.  192;  26 
S.  L.  R.  140. 

2.  ConUxmAtion— Ezecntor  Nominate— 
Holograpll  WilL — Confirmation  is  granted 
on  the  production  of  a  will  ex  facie  holograph, 
although  the  writing  be  on  several  sheets 
signed  only  on  the  last.  Oran$ton,  1890,  17 
R.  410;  27aL.R.  305. 

3.  Oonflrmation— Nomination. — A  letter 
by  a  testator  to  one  of  his  three  executors  in- 
structing him  to  take  out  confirmation  as  soon 
as  possible,  and  adding  :  '^  You  will,  of  course, 
consider  it  prudent  to  seU  the  library  as  soon 
as  possible.  0.  will  be  the  best  man  to  em- 
ploy," held  not  to  import  the  nomination  of 
that  executor  as  sole  executor  to  carry  out 
the  sale  of  the  library.  Madtenseie  v.  Ma,ckenxie, 
1886, 13  R  507 ;  23  S.  L.  R.  339. 

4.  OonUxmation— Lapsed  Troflt.- When 

a  trust  lapses,  as  by  the  trustees  refusing  to 
accept,  any  one  by  law  entitled  may  come 
forward  and  get  decerned  executor.  Fernie 
V.  Fertile,  1893  (O.  H.),  1  S.  L.  T.  108. 

5.  Conflxmation  —  Disputed  Power  to 
Appoint. — A  petition  for  confirmation  was 
presented  by  a  person  named  executor  in  the 
will  of  a  deceased  lady.  Held  no  ground  for 
objecting  to  the  appointment  (in  the  process 
under  consideration)  that  the  lady  had  by 
a  previous  deed  [probably]  debarred  herself 
from  making  the  appointment.  That  question 
would  work  itself  out  when  the  petitioning 
executor  was  confirmed,  and  went  to  ingather 
the  estate.  Machardy  v  Steele,  1902, 4  F.  765; 
39  S.  L.  R.  472 ;  10  S.  L.  T.  8. 

6.  Confirmation  —  Execntor  Nominate — 
"Judicial  Factor." — A  testator  named  A.  B. 
as  '*  judicial  factor  to  carry  out  the  purposes 
of  this  trust."  The  Court  appointed  A.  B. 
executor  nominate.  Tod,  Petitioner,  1890, 
18  R  152 ;  28  S.  L.  R  130. 


7.  Confirmation- Executor  Nominate— 
Judicial  Factor. — Where  a  respondent  op- 
posed the  confirmation  of  an  executor  nomi- 
nate, impeaching  her  conduct  and  intentions 
with  regard  to  the  estate,  the  Court,  on  the 
ground  of  danger  to  the  estate,  refused  con- 
firmation and  appointed  a  judicial  factor. 
CampUll  V.  Barber,  1895, 23  R.  90  ;  33  S.  L.  R. 
69  ;  3  S.  L.  T.  145. 

8.  Confirmation— Appointment — Execu- 
tor—Competition—  Testament.— A  testa- 
tor left,  besides  a  disposition  of  his  affairs 
which  had  been  superseded,  two  other  deeds 
of  settlement,  one  of  which  was  of  doubtful 
validity.  The  Court  remitted  to  the  Sheriff  to 
issue  confirmation  in  favour  of  persons  named 
as  executors  in  both  these  settlements,  re- 
serving all  questions  as  to  the  validity  of  the 
settlements.  Jones  v.  Fureey^  1886,  23  S.  L.  R. 
628. 

9.  Confirmation— Competition— Execu- 
tor*— Terms  of  a  will  which  held  to  constitute 
a  universal  legatory,  and  to  entitle  the  person 
so  favoured  to  be  decerned  executor  in  a 
competition  with  the  next-of-kin  for  that 
office.  Chridieons  v.  Chridteon,  1881, 18  S.  L.  R. 
528. 

10.  Confirmation— Competition— Nomina- 
tion of  "  A.  B.  to  be  my  Heir."— The  nomi- 
nation in  a  will  of  '*  my  cousin  A.  B.  to  be  my 
heir"  held  not  to  be  equivalent  to  A.  B.'s 
nomination  as  executor  or  universal  disponee, 
and  the  next-of-kin  of  the  deceased  preferred 
as  executor.  Jerdan  v.  Forresty  1897,  24  R. 
395 ;  34  S.  L.  R  337  ;  4  S.  L.  T.  246. 

11.  Confirmation— Competition— Next-of- 
kin. — In  a  holograph  testamentary  writing, 
dated  1897,  a  testatrix  wrote,  '*  My  executor 
Mr.  T.  to  get  £100,''  and  in  a  later  universal 
settlement,  ''My  executor  to  have  £100." 
No  further  or  other  reference  was  made  to 
Mr.  T.  In  a  competition  between  the  next- 
of-kin  of  the  deceased  and  Mr.  T. — held  that 
the  next-of-kin  was  entitled  to  confirmation. 
Lady  Denman  v.  Torry,  1889,  1  F.  881 ;  36 
S.  L.  R  677 ;  7  S.  L.  T.  28. 

12.  Confirmation — Competition— Execu- 
tor-Dative—Representatiye  of  Intestate's 
Father— 4  Qeo.  IV.  c  98,  sec.  1— Intestate 
Moveable  Succession  Act,  1855,  sec.  3.— 

Held  that  the  representative  of  the  father  of 
a  lady  dying  unmarried  and  intestate,  who 
survived  his  daughter,  but  died  before  ex- 
tract of  decree  in  his  favour  as  his  daughter's 
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executor-dative,  was  entitled  to  be  conjoined 
in  that  capacity  with  the  daughter's  brother, 
who  claimed  the  exclusive  administration. 
Webster  v.  Shireas,  1878,  6  R,  102  ;  16  S.  L.  R. 
45. 

13.  ConfimiAtion—Exeentor— Competition 
— Hnsband-^Nezt-of-kin. — In  a  competition 
for  the  office  of  executor  to  a  deceased  lady 
between  her  next-of-kin  and  her  husband,  the 
Court  preferred  the  claim  of  the  next-of-kin. 
Campbell  v.  Falconer^  1892,  19  R.  663;  29 
S.  L.  R  446.  Stewart  v.  Kerr,  1890, 17  R.  707 ; 
27  S.  L.  R.  661. 

14.  Confirmation  —  Executor  —  Competi- 
tion—TmsteeB— A.  S.  13t]i  February  1730. 
— A  mutual  settlement  executed  by  a  husband 
and  wife  nominated  the  survivor  executor  of 
the  predeceaser.  The  husband  died  first,  his 
widow  being  a  ward  in  the  control  of  a  curator 
bonis.  He  left  a  settlement  in  terms  of 
which  he  appointed  trustees  "  to  manage  his 
estate.''  In  a  competition  between  these 
trustees  and  the  curator  bonis  of  the  widow 
for  the  office  of  executor,  the  Court  confirmed 
the  trustees.  Martin  v.  Fergusons  Trs.,  1892, 
19  R  474,  29  S.  L.  R  401. 

15.  Conflrmation— Competition— Widow 
and  Mother— Joint  Appointment— Move- 
able Succession  Act,  1855.— In  the  absence 
of  application  by  a  deceased's  next-of-kin,  his 
widow  and  mother  each  applied  to  be  decerned 
executrix,  and  put  in  a  minute  agreeing  to  a 
joint  appointment.  Held  (1)  that  the  interest 
conferred  on  the  mother  by  the  Moveable 
Succession  Act  entitled  her  to  be  decerned 
executrix  qua  mother— in  the  absence  of  the 
next-of-kin  ;  and  (2)  that  a  joint  appointment 
of  executrix  was  competent.  Muir,  1876, 
4R  74;  14S.  L.R.  24. 

16.  Conflxmation  —  Recall  —  Executor- 
Dative— Decree  Extracted,  but  Executor 
not  Confirmed. — Held  that  it  was  compe- 
tent for  a  person  claiming  to  be  appointed 
executor-dative,  to  petition  the  Sheriff  for 
recall  of  a  decree  in  absence  pronounced  by 
him  in  favour  of  another  person  as  executor- 
dative,  which  had  been  extracted,  but  on 
which  the  other  had  not  yet  been  confirmed. 
IFebster  v.  Shiress,  1878, 6  R.  102 ;  16  S.  L.  R  45. 

17.  Debt— Duty  to  Ingather— Executor's 
duty  when  required  by  Beneficiary  to  Pro- 
secute a  Claim. — An  executor  is  not  bound 
to  prosecute  a  claim  at  the  desire  of  the 
beneficiaries.    If    the    beneficiaries    are    not 


satisfied  with  his  refusal,  they  may  ask  the 
executor  for  the  use  of  his  name,  giving  him 
an  indemnity  for  expenses.  Blair  v.  Stirling, 
1894  (O.  H.),  1  S.  L.  T.  699. 

18.  Debt— Claim  ex  delicto  against  De- 
ceased.— A  claim  of  damages  as  solatium  for 
wounded  feelings  may  be  raised  against  the 
representatives  of  a  wrongdoer.  Evans,  dbc.  v. 
Stool,  <kc,,  1886,  12  R  1296  ;  22  S.  L.  R  872. 

19.  Debt  or  Bequest— Executry  Estate— 
Marriage-Contract  Provision.- In  a  ques- 
tion between  the  executor  and  widow  of  a 
deceased  man,  held  that  a  provision  in  the 
lady's  favour  constituted  by  her  marriage- 
contract  was  a  debt  for  which  she  was  entitled 
to  decree  for  payment  notwithstanding  a 
doubt  of  the  executor  as  to  whether  the  exe- 
cutry  estate  would  pay  all  debts.  Dowager 
Countess  of  Oalloicay  v.  Stevjart,  1903  (O.  H.), 
11  S.  L.  T.  188. 

20.  Debt  — Payment  of  Debts  — Con- 
stitution.— Observed  (per  ltd.  President  Inglis): 
"Though  a  decree  of  constitution  is  not 
always  necessary,  yet  where  the  executry 
estate  is  small  and  the  amount  of  claims 
uncertain  and  the  existence  or  amount  of  the 
alleged  debt  at  all  doubtful,  the  executor  is 
entitled  to  protect  himself  and  the  estate  by 
requiring  a  formal  constitution."  APOaan  v. 
M'Gaan's  Trs.,  1883,  11  R  249;  21  S.  L.  R 
179. 

21.  Debt  due  to  Widow— Heir  or  Exe- 
cutor—Executry  Estate  including  Herit- 
able Securities.— A  husband  died,  leaving 
estate  partly  invested  in  heritable  bonds. 
Held  that  a  debt  due  by  him  to  his  wife  fell 
to  be  paid  in  the  first  place  out  of  the  move- 
able estate  other  than  that  secured  by  the 
bonds ;  and  a  contention  of  the  widow  (with 
an  eye  on  the  fund  of  her  jus  relictce)  that 
the  debt  should  be  paid  proportionately  out 
of  the  moveable  and  the  heritable  estate 
repelled,  Downie's  Exrx.  v.  Doxcnie,  1902,  39 
S.  L.  R  466  ;  10  S.  L.  T.  27. 

22.  Debt— Heir  or  Executor— Payment  of 
Debt  Heritably  Secured. — A  testator  be- 
queathed his  heritable  and  moveable  property 
to  his  two  sisters  equally  on  condition  that 
they  should  secure  payment  after  their  death 
of  certain  legacies  which  were  declared  pay- 
able one-half  on  the  death  of  one  sister  and 
the  other  half  on  the  death  of  the  other. 
The  sisters  secured  the  legacies  on  the  heri- 
tage which  they  received  from  the  testator. 
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One  of  them  haying  died  intestate,  held  that 
her  share  of  the  heritage  was  burdened  with 
the  payment  of  one-half  of  the  legacies. 
Duncan,  dr.,  1883, 10  R.  1042 ;  20  S.  L.  R  710. 

23.  Debt— Heir  or  Executor— Heritable 
Bond— Iiumfficient  Security— Cash  Credit 
— Incidence  of  Liability.— A  proprietor  of 
heritable  subjects  granted  a  bond  and  dis- 
position in  security  to  a  bank  for  advances, 
and  for  sums  that  might  be  disbursed  by  the 
bank  for  repairs,  <&c.,  on  the  subjects  con- 
veyed. The  security  having  proved  insuffi- 
cient, held  on  the  death  of  the  granter  that 
the  debt  was  heritable.  BelFs  Trustee  v.  Bell, 
dx.,  1884,  12  R  85 ;  22  S.  L.  R  59. 

24.  Debt— Heir  or  Executor— Heritable 
Debt  iMdd  by  Executor.— A  heritable  debt 
paid  by  the  executor  must  be  repaid  by  the 
heir.  A  debt  secured  partly  on  the  security 
of  heritage,  partly  on  the  security  of  move- 
ables, is  not  solely  a  heritable  debt,  and  falls 
to  be  paid  proportionally  by  heir  and  executor. 
Graham  v.  Graham,  1898  (O.  H.),  5  S.  L.  T. 
319. 

25.  Debt  — Heir  or  Executor  — Belief 
against  Entailed  Estate.— Circumstances  in 
which  an  executor  was  held  entitled  to  relief 
against  an  entailed  estate  for  various  accounts 
paid  by  him  as  executor.  Fraser  v.  Lord 
Lovat,  1873  (H.  L.),  12  S.  L.  R  399. 


I  Debt— Heir  or  Executor— Pnrchase 
of  Heritage— Incidence  of  Burdens.- A  man 

bought  a  heritable  estate  and  died  before  he 
had  paid  I  for  it.  He  intended  to  resell  the 
estate  but  left  no  will.  Held  that  the  exe- 
cutor must  pay  for  the  estate,  and  the  heir 
have  it.  Ramsay  v.  Ramsay,  1887,  15  R  25; 
25  S.  L.  R  34. 

27.  Debt  —  Heir  or  Executor  —  Public 
Burden— Assessment  by  Heritors— Lia- 
bility for. — Held  that  the  heir  in  possession 
of  an  entailed  estate,  and  not  the  executor 
of  the  late  heir,  was  liable  for  an  assessment 
imposed  by  heritors  of  whom  the  late  heir 
was  one,  partly  to  pay  debts  incurred  before 
Whitsunday — when  the  late  heir  died — and 
partly  to  meet  the  following  year's  expendi- 
ture.    Maitland  v.  Maitland,  1877,  4  R.  422. 

28.  Debt— Heir   or   Executor— Lease.— 

A  testator  was  survived  by  his  widow.  Part 
of  his  estate  consisted  of  a  lease  which  proved 
to  be  a  loss  to  the  estate  he  left.  For  pur- 
poses of  ascertaining  the  widow's  legal  rights 


held  that  the  loss  on  the  lease  must  be  met 
out  of  the  moveable  estate.  Rossborovgh^s  Trs, 
V.  Rosslxyrough,  1888, 16  R  157 ;  26  S.  L.  R  111. 

29.  Debt— Heir  or  Executor— Entail- 
Lease— Value  of  Improyement  on  Fann — 
OnstoUL — A  local  custom  obliged  the  lessors 
of  farms  to  pay  tenants  for  improvements 
at  the  end  of  the  lease.  In  the  case  of  an 
entailed  estate  held  that  the  heir  of  entail  in 
possession  was  the  debtor  in  obligations  of 
this  sort  which  arose  out  of  leases  mcuie  by 
his  predecessor  of  farms  on  the  estate. 
Learmonth  v.  Stndait's  Trs,,  1878,  5  R  548; 
15  S.  L.  R  304. 

30.  Debt— Heir  or  Executor— Disposition 
of  Property— Olause  of  Warrandice.— In  a 

question  between  the  heir  and  executor  of  the 
granter  of  a  disposition  containing  a  clause 
of  warrandice,  held  that  the  clause  of  war- 
randice was  a  personal  obligation  whose  per- 
formance must  be  satisfied  by  the  executor. 
Duchess  of  Montrose  v.  St^iart,  1887  (H.  L.),  15 
R  19 ;  30  8.  L.  R  454. 


31.  Debt  —  Heir  or  Executor  —  Foreign 
Heir  —  Oontribution  —  Liability  for  An- 
cestor's Debt. — In  the  distribution  of  the 
intestate  estate  of  a  domiciled  Scotsman  a 
person  established  his  claim  as  heir-at-law  of 
property  in  Burmah,  he  being  a  different 
person  from  the  heir  to  heritage  in  Scotland. 
Held  (1)  that  he  was  not  bound  to  contribute 
along  with  the  executors  to  payment  of  the 
general  debts,  nor  (2)  with  the  heir-at-law  of 
estate  in  Scotland  to  debt  secured  thereon. 
Moore  v.  Bell,  1885  (O.  H.),  22  S.  L.  R  601. 

32.  Debt— Heir— Lease — Destination — 
Passive  Bepresentation.  —  An  heir  who 
succeeds  to  a  lease  in  his  own  right  in  terms 
of  the  lease,  does  not  incur  passive  representa- 
tion for  the  debts  of  his  predecessor.  Bain  v. 
Mackenzie,  1896,  23  R  528 ;  33  S.  L.  R  375  ; 
3  S.  L.  T.  283. 

33.  Executor— Eadem  persona  cum  de- 
Aincto— Loan— Writ  of  Executor.— The  writ 
of  his  executor  is  not  the  writ  of  a  debtor, 
and  will  not  prove  the  debt ;  so,  if  the  executor 
pay  without  sufficient  evidence,  the  payment 
must  be  disallowed  on  an  accounting  with 
the  parties  really  interested  in  the  executry 
estate.  Dunn's  Trustee  v.  Hardy,  1896,  23  R 
621 ;  33  S.  L.  R  438 ;  3  S.  L.  T.  329. 

34.  Executor— Eadem  persona  cum  de- 
ftmcto — Compensation. — A  bank  is  not  en- 
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titled  to  set-off  against  a  debt  due  by  a 
deceased  customer  sums  deposited  by  his  exe- 
cutors. Observations  on  the  maxim  "  Eadem 
periona  cum  defanetoy  Gray's  Trs,  v.  Eoycd 
Ba7ik,  1895,  23  R.  199;  33  S.  L.  R.  140;  3 
S.  L.  T.  168. 

35.  Executor— Badem  persona  cum  de- 
ftincto— Bankmptcy— Ezecutor  not  a  Trus- 
tee for  Creditors. — An  executor  is  not  a 
trustee  for  the  creditors  of  the  deceased,  and 
is  not  liable  to  account  to  them  for  the  profits 
of  business  carried  on  by  him  after  the  date 
of  death,  but  only  for  the  value  of  the  estate, 
including  the  goodwill  of  the  business.  Globe 
Insurance  Coy.  v.  Mackenzie,  1850,  7  Bell's  App. 
296  followed,  StewarVs  Truttee  v.  Stewards 
Exrx,,  1896,  23  R.  739;  33  S.  L.  R.  570;  4 
S.  L.  T.  17.  Brovfti  v.  Robertson,  1896  (O.  H.), 
3S.  L.  T.  325;  4  S.  L.  T.  17. 

36.  Executor  — Liabilities  — Count  and 
Reckoning  —  Next-of-kin  —  Title  to  call 
Executor  to  Account. — Next-of-kin  held  in 
titvlo  to  sue  executor-dative  to  hold  count 
and  reckoning  for  assets  ingathered  by  him 
but  not  given  up  in  the  inventory.  Smith  and 
Others  v.  Smith,  1880, 7  R  1013 ;  17  S.  L.  R  693. 

37.  Executor  — Liability  of— Duty  to 
plead  Prescription. — Rules  as  to  duty  of  an 
executor  to  plead  prescription  where  accounts 
(1)  had  prescribed  before  death  of  testator, 
and  (2)  though  current  at  the  death  of  tes- 
tator had  prescribed  before  payment.  Fraser 
V.  Lord  Lovat,  1875  (H.  L.),  12  S.  L.  R  399. 

38.  Executor— Personal  Liability— De- 
cree against  Executor— Poinding  his  Per- 
sonal Effects. — Where  a  small  debt  decree 
has  been  pronounced  against  a  defender,  "  as 
sole  executor  of  A.  B.,''  it  is  incompetent  to 
poind  his  personal  effects  if  there  are  no  execu- 
try  funds  or  property  in  his  hands.  M*Mahon 
V.  Mathesmi,  1899, 1  F.  896 ;  36  S.  L.  R  704 ; 
7  S.  L.  T.  47;  2  F.  384;  .37  S.  L.  R  290. 

39.  Executor  —  Nominate  —  Powers- 
Bight  to  Compromise  Claims.— An  executor 
is  entitled  to  compromise  an  action  against  the 
executry  estate  in  his  own  discretion.  If  a 
beneficiary  object  to  the  compromise,  he  must 
undertake  to  keep  the  executor  indemnis  in 
the  matter  of  expenses.  Pearson  v.  Reeve, 
1894  (O.  H.),  2  S.  L.  T.  154. 

40.  Executors  —  Powers  —  One  of  two 
Executors  Suing  with  Consent  of  Bene- 
ficiaries.— In  an  action  at  the  instance  of  a 


widow,  as  one  of  the  executors  under  her 
deceased  husband's  trust-settlement,  with 
concurrence  of  several  of  the  beneficiaries, 
against  a  compcuiy  in  which  her  husband  had 
been  a  partner,  and  against  the  other  execu- 
tors, to  have  it  declared,  inier  alia,  that  the 
executors  were  entitled  to  take  advantage  of 
the  provisions  of  the  contract  of  co-partnery, 
and  become  partners  in  place  of  the  deceased, 
and  that  by  a  resolution  of  a  quorum  of  the 
trustees,  and  intimation  following  thereon, 
they  had  become  partners — the  Court  allowed 
a  proof  before  answer,  reserving  the  question 
of  the  pursuer's  title  to  sue.  Neilson  v.  77m 
Mossend  Iron  Coy.,  1883,  20  S.  L.  R.  816. 

41.  Executor  —  Powers  —  Majority  — 
Bil^ts  and  Powers.— Where  co-executors 
differ  in  opinion  regarding  any  matter  con- 
cerning management  or  realisation  of  the 
estate,  the  opinion  of  the  majority  will  pre- 
vail, and  the  Court  wiU  not  interfere  unless 
the  majority  insist  upon  doing  something 
likely  to  injure  or  dilapidate  the  estate.  Mac- 
kenzie V.  Mackenzie,  1 886, 13  R  507  ;  23  S.  L.  R 
339. 

42.  Executor— Powers— Majority-Biglit 
to  Compromise. — Executors  may  act  by  a 
majority.  So,  five  out  of  six  executors-nomi- 
nate having  fairly  compromised  a  claim  by  the 
executry  estate,  held  that  the  sixth  had  no 
title  to  sue  the  same  claim.  Scott  v.  Oraig*s 
Reps,,  1897,  24  R  462;  34  S.  L.  R  304;  4 
S.  L.  T.  264. 

43.  Executors  —  Bemoral  —  Agreement 
adverse  to  Estate.— Where  a  majority  of 
executors  had  entered  into  an  agreement  to 
favour  the  claims  of  one  of  competing  claim- 
ants to  the  estate,  the  Court,  on  a  petition 
by  next-of-kin,  sequestrated  the  estate  and 
appointed  a  judicial  factor.  Bimie  v.  Christie, 
1891,  19  R  334;  29  S.  L.  R  270. 

44.  Executor— Title  to  Sue— Executor 
with  Interest  adverse  to  other  Beneficiary 
—Bight  of  other  Beneficiary  to  Sue. — ^Where 
an  executor  who  was  also  a  beneficiary  alleged 
that  the  deceased  was  due  him  £600  under  a 
bond,  held  that  the  only  other  beneficiary  had 
a  title  to  sue  a  reduction  of  the  bond.  Strachan 
V.  Strachan,  1894  (O.  H.),  1  S.  L.  T.  498. 

45.  Executor— Title  to  Sue— Creditor  of 
Deceased— Claim  on  Fund  outside  Execu- 
try Estate. — An  executor  not  being  a  trustee 
for  creditors  has  no  right  to  claim  estate  which 
was  ex  bonis  of  the  deceased  at  the  date  of  his 
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death,  but  over  which  his  creditors  might  have 
a  claim.  Livis  v.  Anderson,  1903  (O.  H.)}  H 
S.  L.  T.  229. 

46.  Ezecntor— Title  to  Sae-<Breach  of 
Contract— Procuxi2ig.~^«/(^  that  the  widow 
and  executrix  of  a  dead  man,  who  held  a 
written  promise  from  the  patron  to  appoint 
him  to  a  university  chair,  had  a  title  to  sue 
an  action  of  damages  on  the  averment  that 
the  defender,  by  illegal  retention  of  the  chair 
and  by  slander,  had  prevented  implement  of 
the  promise.  Auld  v.  Sharp^  1874,  2  B.  191 ; 
12  S.  L.  R.  177. 

47.  Executor— Title  to  Sue — Declarator 
of  Marriage  — Breach  of  Promise— Actio 
personalifl  moritnr  cum  persona.  —  The 
pursuer  of  an  action  for  declarator  of  mar- 
riage, and,  ''failing  such  declarator,  then" 
for  damages  for  breach  of  promise  and  seduc- 
tion, died  pendefnie  processus  Held  that  her 
executors  were  entitled  to  be  sisted  to  pursue 
the  conclusion  for  damages.  Borthwick  v. 
Borthwick,  1896,  24  R.  211 ;  34  S.  L.  R  164  ; 
4  S.  L.  T.  185. 

48.  Ezecntor— Title  to  Sne  — Personal 
Action  — Actio  personalis  moritnr  cnm 
persona. — Held  that  an  executor  had  no  title 
to  institute  an  action  for  damages  for  personal 
injuries  suffered  by  the  deceased.  Bryce's  Exr, 
V.  M'Dougall,  190.3,  5  F.  452 ;  40  S.  L.  R.  361 ; 
10  S.  L.  T.  634.  Bern's  Est.  v.  Montrose  Asylum, 
1893, 20  R  859  ;  30  S.  L.  R.  748 ;  1  S.  L.  T.  89. 

49.  Executor— Title  to  Sne  for  solatinm 
due  to  Deceased.— He^  that  a  widow,  as 
executrix  of  her  deceased  husband,  had  no 
title  to  sue  an  action  for  damages  for  the 
death  of  a  son,  caused,  during  her  husband's 
lifetime,  by  the  fault  of  the  defenders.  Eraser 
V.  Livermore  Bros.,  1900  (O.  H.),  7  S.  L.  T.  450. 

50.  Execntor— Title  to  Sne— One  of  three 
Executors. — Held  that  one  of  three  executors 
had  a  title  to  sue  for  a  debt  due  to  the  exe- 
cutry  estate.  BcUlantyne  v.  Ballantyne  and 
Others,  1899  (O.  H.),  7  S.  L.  T.  3. 

51.  Execntry  Estate  — Discharge  for  — 
Competition  with  Assignee  of  Spes  snc- 
cessionis.  —  The  son  of  a  lunatic  who  had 
died  intestate  confirmed  as  executor-dative 
and  claimed  the  moveable  estate  of  the  de- 
ceased from  the  curator  bonis.  A  claim  was 
also  made  by  a  person  who  held  an  assign- 
ment, granted  by  the  son  and  intimated  to 
the  curator  during  the  life  of  the  deceased. 


whereby  the  son  assigned  for  value  his  spes 
successionU  to  his  parent's  estate,  so  far  as 
consisting  of  accumulations  of  a  certain  Indian 
pension  drawn  by  the  deceased,  and  conferred 
on  the  assignee  full  power  on  his  parent's 
death  to  obtain  him  duly  appointed  executor 
and  to  ingather  the  estate.  The  curator 
raised  a  multiplepoinding,  calling  the  execu- 
tor and  assignee,  and  stating  in  the  conde- 
scendence that  the  said  accumulations  formed 
practically  the  whole  estate.  The  executor 
and  assignee  both  claimed  the  whole  fund  in 
medio,  the  assignee  claiming  alternatively  as 
a  rider  on  the  executor's  claim.  Held  (1)  that 
the  executor  must  be  ranked  and  preferred  to 
the  fund,  he  alone  being  in  titulo  to  grant  a 
discharge  to  the  curator,  and  (2)  that  the 
claim  of  the  assignee  being  illiquid  could  not 
be  sustained  as  a  riding  claim.  Tait  v.  Camp- 
bell and  Others,  1893  (O.  H.),  1  S.  L.  T.  78. 

52.  Execntry  Estate  —  Administrative 
Expenses  of— Preference  — Widow's  Jns 
relicts, — A  widow  raised  an  action  against 
her  husband's  executor  for  jtu  retictx.  The 
action  was  settled  by  joint  minute,  in  which 
a  sum  was  agreed  on,  and  decree  in  the 
widow's  favour  was  granted.  The  sum  was 
adjusted  on  the  footing  that  preferred  debts 
were  paid.  In  a  subsequent  competition  be- 
tween the  widow  and  the  executor's  law- 
agents  who  had  carried  through  the  above 
settlement,  the  fund  in  medio  being  the 
executry  estate  on  which  both  parties  had 
laid  arrestments,  the  widow's  being  prior  in 
date,  the  Lord  Ordinary  preferred  the  widow. 
^Stirling  Waterworks  Commrs.  v.  Gall,  1903 
(0.  H.),  11  S.  L.  T.  87. 

53.  Execntry  Estate— Interest  in  Part- 
nership—Deed of  Co-Partnery— Constmc- 
tion.  —  It  was  provided  by  a  contract  of 
co-partnery  that  the  surviving  partner 
should  pay  to  the  executor  of  the  pre- 
deceasing partner,  "for  the  benefit  of  his 
widow  and  children,  the  share  of  profits  to 
which  the  predeceasing  partner  would  have 
been  entitled  if  alive."  Held  that  the  share 
of  profits  of  a  predeceasing  partner,  paid  in 
terms  of  the  above  clause,  did  not  form  part 
of  the  predeceasing  partner's  executry  estate, 
but  belonged  to  his  widow  and  children. 
Ad-amson^s  Trs.  v.  Adamson^s  Exrs,,  1891,  18  R. 
1133;  28S.  L.  B.  869. 

54.  Heir— Apparent  Heir— Statute  1695, 
c.  24  — Delivered  Deed  — Ouerosity.— An 
inter  vivos  deed  granted  by  an  heir  possessing 
on  apparency,  delivered  and  acted  upon  for 
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twenty  years,  is  a  'Mebt  or  deed"  in  the 
meaning  of  the  above  statute,  and  will  bind 
a  succeeding  heir  who  passes  over  the  ap- 
parent heir  and  serves  to  a  remoter  ancestor. 
Opinions  that  a  deed  granted  by  the  eldest 
son  of  a  family,  who  was  his  father's  heir, 
but  had  made  up  no  title,  on  the  narrative  of 
a  desire  to  carry  out  his  father's  known  in- 
tentions, conveying  certain  heritable  subjects 
to  trustees  for  his  mother  in  liferent  and 
himself  and  the  rest  of  the  family  in  fee,  was 
an  onerous  deed,  and  therefore  fell  under  the 
scope  of  the  above  statute.  Fleming's  Trs, 
V.  Flemings  Tutors,  1882,  9  R.  1013;  19 
S.  li.  R.  766. 

55.  Heir— -Seirice  — General  Service— 
Heirs  of  Provision. — A  destination  being  to 
a  parent  in  liferent  allenarly,  and  his  children 
nasciiuri  in  fee, — hM  that  the  children  were 
entitled  to  be  served  as  heirs  of  provision  in 
general.  Maodougall  and  Others,  Petitioners, 
1900,  3  F.  99;  38  S. L.  R.  62;  8  8.  L.  T.  240. 

56.  Heir  -—  Service  —  Decree  of  Special 
Service  —  Title  to  Obtain.  — -  Extracts  of 
decrees  of  special  service  may  be  issued  to  all 
and  sundry.  So  a  creditor  in  a  bond  and 
disposition  in  security,  who  expede  and  re- 
corded a  notarial  instrument  on  his  bond,  and 
an  extract  decree  of  special  service,  granted 
in  favour  of  his  debtor  on  application  by 
that  debtor's  trustee  in  bankruptcy, — fre- 
ferred  to  the  trustee  whose  title  was  recorded 
of  later  date.  Such  decrees,  in  order  to  be 
operative  in  making  up  titles,  must  be  ex- 
tracted. Napier  and  Ettrich^s  Trustee  v.  Lord 
de  Saumarez,  1900,  2  F.  882 ;  37  S.  L.  R  677 ; 
8  S.  L.  T.  20. 


Question  not  decided  in  the  Inner  House. 
Todd.  V.  Mackejme,  1874, 1  R.  1203 ;  11  S.  L.  R. 
679. 


57.  Heir  —  Service  —  Heirs  Male  in 
General  —  Titles  to  Land  Oonsolidation 
Act,  1868,  sec.  29. — It  is  still  competent  to 
serve  as  nearest  and  lawful  heir  male  in 
general  without  specifying  any  deed  under 
which  service  is  claimed.  Moncrieff  v.  Mon- 
crieff,  1904,  6  F.  1021 ;  41  S.  L.  R.  850 ;  12 
S.  L.  T.  267. 

58.  Heir  —  Service  —  Heir-at-Law  also 
Heir  of  Provision— Is  Special  Service  as 
Heir  Snficient  7 — A  succession  having  opened 
to  an  heir  of  provision  who  was  likewise  heir- 
at-law  of  his  predecessor,  he  expede  a  special 
service  as  nearest  and  lawful  heir  male,  and 
not  also  as  heir  of  provision.  A  reference 
to  the  titles  of  the  lands  was  in  gremio  of  the 
decree  of  service.  Held  (by  Ld.  Gifford, 
Ordinary)  that    the    service    was    sufficient. 


HEBITABLE  OB  MOVEABLE 

See  Heirs  and  Executors 

Annuity,  1. 

convbbsion,  14-39. 

Deposit,  40. 

Entail  (Impbovbmbnt  Ezpenditubb),  2. 

FiXTUBBS,  3-13. 

Hbib  and  Exboutob,  3-6. 

Hbbitablb  Sbcubity,  7,  8. 

Landlobd  and  Tbnakt,  9, 10. 

Sblleb  and  Pubohasbb,  11, 12. 

SuPBBioB  and  Vassal,  13. 
Hbbitablb  Sbcubity,  7,  8,  41-53. 
Jus  Cbediti,  55. 
Machinbby,  3-10. 
Oystbb  Fishings,  56. 
Pabtnebship  Pbopbbty,  64. 
Subbogatum,  37-39. 

1.  Annnity. — An  annuity  held  to  be  herit- 
able. Reid  V.  M'JVaUer,  1878,  6  R.  630;  15 
S.  L.  B.  380. 

2.  Entail  —  Improvement  Expenditure 
not  Charged  on  Estate— Entail  Amend- 
ment Act,  1875,  sec.  11.— An  heir  of  entail 
in  possession  expended  sums  of  money  in 
improvement  expenditure,  but  died  without 
charging  them  on  the  estate.  Held  that  the 
right  to  the  sums  was  heritable.  Earl  of 
Kintore  v.  Countess  -  Doioager  of  Kintore,  <fcc., 
1886, 12  B.  1213  ;  22  S.  L.  B.  762. 

3.  Fixtures  —  Machinery  —  Spinning 
Frames— Not  Specially  Adapted  or  Per- 
manently Fixed.  —  Held  that  spinning 
machines  in  a  mill,  being  easily  separable 
from  the  premises  and  not  specially  adapted 
thereto,  were  heritable.  Observations  (per 
Lord  Justice  Clerk  Moncreifi)  on  the  general 
rules  deducible  from  the  cases  on  this  subject. 
Dowall  V.  MUn,  1874,  1  R  1180  ;  11  S.  L.  B. ; 
673. 

4.  Fixtures  —  Heir    and    Executor  — 

j^^^^fmi^Ty— — ^^^jy^^i'itfi-^— -ii^iniviTiff  Aresses. *'*^ 

Held  in  a  question  between  heir  and  executor 
(1)  that  cisterns  affixed  to  the  ground  by 
their  own  weight  were  heritable,  and  (2)  that 
printing  presses  used  in  a  pottery  in  con- 
nection with  steam  heaters  fixed  to  the  walls, 
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but  which  preBses  were  detached  from  the 
building,  were  moveable.  Belt's  Trustee  t. 
BeU,  dx,,  1884, 12  R.  85  ;  22  S.  L.  R  59. 

5.  Fiztnree  — Heir  and  Executor— Agri- 
cnltnral  Lease— Threflhing  Mill— Dnng.— 

(1)  A  threshing  mill  attached  by  a  tenant  to 
beams  built  into  the  wall  of  a  farm  building ; 
and  (2)  the  dung  on  the  farm  held  heritable 
in  a  question  between  the  heir  and  executor 
of  the  tenant.  Reid^s  Ears,  v.  Reid,  1890, 17 
R  519 ;  27  S.  L.  R  416. 

6.  Fixtures— Heir  and  Executor— Lease 
— Colliery  Fixtures. — A  tenant  of  a  colliery 
had  erected  (1)  engines  bolted  to  logs  and 
kept  in  situ  by  their  weight ;  (2)  underground 
railways  nailed  to  sleepers  laid  on  the  strata. 
Held  that  these  things  were  heritable  as  re- 
garded his  succession.  Brand's  Trs,  v.  Brandos 
Trs.,  1878,  5  R  607  ;  16  S.  L.  R  330. 

7.  Fixtures— Heritable  Security— Mach- 
inery in  IfilL — Looms  attached  to  the  roof- 
frames  of  a  mill  held  fixtures  as  between  their 
owner  and  a  heritable  creditor  whose  security 
was  over  the  buildings  and  fixtures.  Howie^s 
Trs.  V.  M*Lay,  1902,  6  F.  214  ;  40  S.  L.  R 
170;  10  S.  L.  T.  475.  Of.  Dundee  Assessor  v. 
Camiichael  dc  Coy,  Ltd,,  1902  (V.  A.  0.),  4  F. 
525;  39  S.  L.  R  573 ;  9  S.  L.  T.  513. 


a  Fixtures  —  Heritable  Security  — 
Machinery. — A  heritable  creditor  claimed  as 
heritable  an  eight-horse  power  horizontal  en- 
gine and  a  Cornish  boiler  with  shafting  and 
belting  and  also  a  guillotine.  The  sole-plate 
of  the  engine  rested  on  a  seat  two  feet  high, 
composed  of  brickwork  with  courses  of  wood 
about  three  inches  thick,  the  whole  being  set 
with  mortar  on  the  stone  floor;  the  engine 
was  fixed  with  bolts  to  the  seat.  The  boiler 
was  built  in  with  brickwork,  bedded  with 
mortar  on  the  stone  floor  and  against  the 
wall.  The  guillotine  stood  on  an  iron  frame 
unattached  to  the  building.  Held  that  the 
boiler  and  engine  were  heritable  and  the 
guillotine  moveable.  Luke  v.  Smith,  1894 
(O.  H.),  1  S.  L.  T.  545. 

9.  Fixtures  —  Lease  —  Machinery  An- 
nexed to  Leasehold.  —  A  lease  in  Scotland 
is  heritable,  descending  to  the  heir  of  the 
lessee,  and  machinery  annexed  to  the  lease- 
hold soil  for  the  working  of  coal  underneath, 
descends  to  the  heir  with  the  soil  Gf .  Miller 
V.  Muirhead,  1894,  21  R  658 ;  31  S.  L.  R 
569 ;  1  S.  L.  T.  578.     Brandos  Trs.  v.  Brand's 


Trs,,  1876,  1  App.  Ca.  762 ;  3  R  (H.  L.)  16 ; 
13  S.  L.  R  744. 

10.  Fixtures— Lease  Right  to  Bemoye.- 
A  trade  fixture  by  attachment  to  the  ground 
becomes  part  of  the  heritage.  So  long  as 
it  is  so  attached  it  belongs  to  the  owner 
of  the  soil,  but  the  tenant  has  a  personal 
right  to  remove  it.  Miller  v.  Muirhead,  1894, 
21  R  658  ;  31  S.  L.  R  569 ;  1  S.  L.  T.  578. 

11.  Fixture  —  Seller  and  Purchaser- 
Pictures. —  Framed  pictures,  inserted  in  a 
panel  in  the  wall  of  a  house,  held  moveable 
in  a  question  between  purchaser  and  seller. 
Cochrane  v.  Stevenson,  1891,  18  R  1208;  28 
S.  li.  R  848. 

12.  Fixtures  —  Seller  and  Purchaser- 
House — (harden. — In  a  question  between  the 
seller  and  purchaser  of  a  house  and  garden, 
held  (1)  heritable^ vegetables  in  the  garden, 
tile  hearths,  secured  by  ties  imbedded  in  the 
fabric  of  the  building ;  (2)  moveable — ^grates, 
gas-fixings,  picture-rods,  stone  Uons,  fireclay 
dogs.  Nisbet  v.  Mitchell  Innes,  1880,  7  R  575 ; 
17  S.  L.  R  438. 


13.  Fixtures— Superior  and  Vassal  — 
Casualty. — In  questions  between  superiors 
and  vassals,  as  to  the  amount  of  a  casualty, 
the  character,  whether  heritable  or  moveable, 
of  erections  upon  the  feu  in  the  nature  of 
trade  fixtures,  is  to  be  determined  upon  the 
principle  applicable  between  landlord  and 
tenant,  and  not  upon  that  applicable  between 
heir  and  executor.  Marshall  v.  Tannoch  Chemi- 
cal Coy,  Ltd,,  1886,  13  R.  1042;  23  S.  L.  R 
768. 

14.  Ck>nversion— Direction  to  Sell— Re- 
sulting Intestacy— Right  of  Heir.  — The 
legal  rights  of  the  heirs  of  a  testator  are  not 
affected  by  a  direction  to  convert,  unless  the 
succession  is  given  to  some  other  person. 
Covxin  V.  Coican,  1887,  14  R  670;  24  S.  L.  R. 
469. 

15.  Conyendon— Direction  to  Sell— Power 
of  Sale. — "A  direct  instruction  to  trustees 
to  sell  heritable  estate  and  convert  it  into 
money  operates  conversion.  A  mere  power 
of  sale  does  not  operate  conversion  unless  the 
necessity  for  the  exercise  arises,  in  which  case 
conversion  takes  place."  {Per  Ld.  Trayner.) 
Anderson's  Exrx,  v.  Auderson^s  Trs.,  1895,  22  R. 
254 ;  32  S.  L.  R  209 ;  2  S.  L.  T.  432.  Sim  v. 
Sim,  1895,  22  R  921 ;  32  S.  L.  R  691. 
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16.  Oonversion— Direction  to  Sell,— A 
direction  to  trustees  to  realise  estate  when 
the  date  of  its  division  among  beneficiaries 
arrives,  does  not  operate  conversion  of  heri- 
tage prior  to  that  date.  Thomcu  v.  Tenn^nt's 
Tr$.,  1868,  7  M.  114;  41  Sc.  J.  69  followed. 
Cowan  V.  Cowan,  1887,  14  R.  670 ;  24  S.  L.  R. 
469  followed.  Logan's  Trs.  v.  Loyan,  1896,  23 
R.  848 ;  33  S.  L.  R.  638 ;  4  8.  L.  T.  67. 

17.  Oonversion— Direction  or  Power  of 
Sale. — A  truster  in  1868  by  a  mortis  causa 
deed  conveyed  his  estate  to  trustees  with 
directions  to  sell.  The  settlement  was  in 
form  ineffectual  to  convey  heritage,  but  the 
truster's  heir  conveyed  the  heritage  to  the 
trustees  for  the  purposes  of  the  trust-deed, 
giving  them  merely  a  power  of  sale.  Held,  in 
a  question  arising  subsequently  to  the  heir's 
death,  between  his  heir  and  a  singular  suc- 
cessor in  the  heritage  who  had  acquired  it 
from  the  trustees,  that  the  estate  having 
been  converted  by  the  truster,  and  that  con- 
version being  unaffected  by  the  terms  of  the 
heir's  subsidiary  conveyance,  the  heir-at-law 
had  no  title  to  sue  a  reduction  of  the  deeds 
of  convejrance  to  the  singular  successor.  Cook 
V.  Cook,  1882,  19  S.  L.  R.  373. 

18.  Oonvendon— Direction  to  SelL— Cir- 
cumstances in  which  held  that  a  direction  to 
sell  house  property  operated  as  conversion  of 
the  subject  at  the  date  when  the  direction 
took  effect,  although  no  sale  in  fact  took 
place  for  many  years.  Macgregor,  d:c.,  1876, 
13  S.  L.  R.  460. 

19.  Oonversion  — -  Legatee's  Option  to 
enforce  a  Ck^nveyance.  —  Trustees  were 
directed  on  the  truster's  widow's  death,  and 
after  paying  off  certain  burdens,  to  hold 
heritable  property  for  the  truster's  children, 
or  to  sell  it  and  divide  the  price  among  them, 
with  an  option  to  the  children  to  enforce  a 
conveyance  of  the  heritage.  Held  that  there 
was  no  conversion  imtil  actual  sale,  and  that 
the  portion  of  a  child  dying  after  the  date  of 
vesting,  but  before  a  sale,  went  to  his  heir-at- 
law.  Seton's  Trs.  v.  Seton,  1886,  13  R.  1047  ; 
23  S.  L.  R.  770. 

20.  Conversion  — Implied— Intention  of 
Testator. — If  it  be  the  intention  of  a  testator 
that  his  heritable  estate  should  be  realised, 
then  if  a  beneficiary  takes  a  vested  interest 
and  die  before  conversion,  his  heir  in  mobilibiLs 
will  take,  the  fund  being  treated  as  moveable 
in  the  light  of  the  testator's  intention. 
M'CaWs  Trs.  v.  Murray,  1901,  3  F.  380;  38 
S.  L.  R.  292  ;  8  S.  L.  t!  299. 


21.  Conversion  —  Implied.  —  In  a  mixed 
succession  held  by  trustees  for  division, 
where  there  were  neither  powers  of  sale  nor 
any  direction  to  sell,  hM  that  there  was  no 
implied  conversion.  ScotVs  Trs.  v.  Cochrane, 
1896  (0.  H.),  3  S.  L.  T.  316. 

22.  Conversion  —  Implied  —  Vesting  at 
different  Periods. — Where  trust-estate  con- 
sists of  heritage,  and  the  scheme  of  the  will 
would  involve  successive  conveyances  of  pro 
indiviso  shares  of  that  heritage  to  several 
beneficiaries  (vesting  in  them  occurring  at 
different  periods),  then  conversion  is  to  be 
inferred.  SteePs  Trs.  v.  Steedrmn,  1902,  6  F. 
239;  40  S.  L.  R.  202;  10  S.  L.  T.  440. 
Playfair's  Trs.  v.  Playfair,  1894,  21  R.  836 ; 
31  S.  L.  R  671 ;  2  S.  L.  T.  65. 

23.  Conversion— Implied— Power  to  Sell 
—Sale  of  Heritage  necessary.  —  Trustees 
holding  a  mixed  estate  were  authorised  to 
sell  heritage,  and  sale  of  heritage  was  indis^ 
pensable  to  the  execution  of  the  trust.  Held 
that  the  whole  estate  must  be  treated  as 
moveable.  Brovm^s  Trs,  v.  Brovm,  1890, 18  R. 
186 ;  28  S.  L.  R.  138. 

24.  Conversion— Implied— Power  to  Sell— 
Constmctive— Vesting.— A  testator  directed 
his  trustees  to  value  his  estate  on  his  eldest 
child  attaining  twenty-three  years,  or  on  the 
marriage  of  any  of  his  daughters,  and  to 
divide  the  amount  by  the  number  of  children 
then  alive,  and  to  pay  the  share  so  ascertained 
to  any  son  or  daughter  aged  twenty-three. 
Other  children  were  to  be  paid  as  they  came 
to  the  age  of  twenty-three.  Part  also  of  the 
estate  the  trustees  were  directed  to  retain 
for  the  provision  of  an  annuity,  but  this  was 
divisible  on  the  expiry  of  the  annuity,  in  the 
same  way  as  the  rest  of  the  estate.  Much  of 
the  estate  was  heritable,  but  the  trustees  had 
power  of  conversion.  Part  of  the  heritage 
they  retained  for  payment  of  the  annuity. 
Before  its  expiry  two  sons  died  aged  twenty- 
three.  Held  (1)  that  they  had  a  vested  pro 
indiviso  share  in  the  heritable  subjects  re- 
tained ;  (2)  that  there  had  been  constructive 
conversion ;  that  the  heirs  in  mobilibtis  of  the 
sons  who  had  died  succeeded  to  their  share 
on  the  expiry  of  the  annuity.  Watson's  Trs. 
V.  Watson,  1902,  4  F.  798 ;  39  S.  L.  R.  628 ; 
10  S.  L.  T.  64. 

25.  Conversion  — Implied.— A  beneficiary 
under  a  will  disposing  of  both  heritable  and 
moveable  estate  consented  to  part  of  the 
moveable  estate  in  which  he  had  an  interest 
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being  applied  to  buildings  on  the  heritable 
estate.  Held  that  his  consent  operated  con- 
version of  his  interest  pro  tanto.  Opinion  (by 
Ld.  Wellwood)  that  where  a  testator  left  a 
mixed  estate  of  moveable  and  heritable  pro- 
perty, andy  inter  alia,  certain  buildings  in 
course  of  erection,  the  funds  required  for 
their  completion  were  heritable  de$tinatione. 
Bank  of  8^-0110)14  v.  If^hit^s  Trs.,  1891,  28 
S.L.IL891. 

26.  Conversion—Power  to  Sell— Nature 
of  Benefldarsr'B  Bii^t.— Trustees  had  full 
power  to  sell  heritable  property,  to  borrow 
money  on  its  security,  or  to  divide  and  appor- 
tion it  among  the  truster's  children.  Held 
that  under  this  direction  there  was  no  implied 
conversion.  Auld  v.  Anderson,  1876,  4  R.  211 ; 
14  S.  L.  R.  144. 

27.  Conyersion— Power  to  Sell— Herit- 
able and  Moveable. — In  a  mixed  succession 
held  by  trustees  having  power  of  sale,  for 
division  among  beneficiaries,  held  that  there 
was  implied  conversion.  Baird,  dx,  v.  Wat' 
»<m,  1880,  8  R.  233 ;  18  S.  L.  R.  171. 


I.  Conversion  —  Power  to  Sell  —  Sale 
''indispensable  to  execution  of  trust."— 
A  testator  conferred  on  his  trustees  a  dis- 
cretionary power  of  sale.  Held  that  as  it  had 
not  been  exercised  and  was  not  indispensable 
to  the  execution  of  the  trust,  there  had  been 
no  conversion.  Sheppard^s  Truttee  v.  Sheppard, 
<(rc.,  1885,  12  R.  1193  ;  22  S.  L.  R  801.  Bank 
of  Scotland  v.  Jniite'e  Tn,,  1891,  28  S.  L.  R. 
891. 

29.  Conversion  —  Power  to  Sell  — Non- 
exercise. — ^A  question  having  arisen  as  to 
whether  the  interest  of  certain  beneficiaries 
in  a  trust-estate  was  heritable  or  moveable, 
held  that  as  a  sale  of  the  heritage,  although 
in  the  discretion  of  the  trustees,  had  not 
been  exercised  and  was  not  "  indispensable  to 
the  execution  of  the  trust"  no  conversion 
had  taken  place.  Aitken,  dx.  v.  Munro,  dc, 
1883,  10  R.  1097  ;  20  S.  L.  R.  741. 

30.  Conversion— Power  to  Sell  —  Failure 
of  Trust  Purposes— Incidence  of  Annuity. 
— An  estate,  partly  heritable  and  partly  move- 
able, in  the  hands  of  trustees  with  power  of 
sale,  fell  into  intestacy  owing  to  the  failure 
of  the  trust  purposes.  Held  that  there  was 
no  conversion  of  the  heritable  estate,  and 
that  an  annuity  to  the  truster's  widow  fell 
to  be  paid  rateably  out  of  the  heritage  and 


moveables.    Smith  v.  Wighion^s  7V«.,  dbe.,  1874, 
1  R.  358;  11  8.  L.  R.  177. 

31.  Conversion  — Power  to  Sell  — Lange 
Number  of  Beneficiaries.  —  Terms  of  deed 
under  which  held  that  notwithstanding  the 
large  number  of  persons  who  were  to  partici- 
pate in  a  heritable  estate  which  trustees  had 
power  to  sell,  conversion  from  heritable  to 
moveable  was  not  implied.  Duncan*$  Tr$,  v. 
Thomas,  1882,  9  R  731 ;  19  S.  L.  R  502. 

32.  Conversion- PowertoSell— Direction 
to  Pay  and  Assign. — A  testator  directed  his 
trustees,  on  the  death  of  his  wife,  should  she 
have  survived  him,  '*  to  pay  and  assign  to  her 
heirs, executors,  and  assignees"  one-half  the 
residue  of  his  estate.  The  lady  survived  her 
husband.  Most  of  the  trust-estate  was  herit- 
able, but  the  trustees  had  powers  of  sale. 
Held  that  the  widow's  interest  under  her 
husband's  will  formed  part  of  her  moveable 
succession.  Kippeti's  Trs,,  1889,  16  R.  668; 
26  S.  L.  R.  497. 

33.  Conversion— Power  to  SelL— By  inter 
vivos  deed  certain  heritable  subjects  were 
conveyed  to  trustees  for  behoof  of  the  truster's 
wife  in  liferent  allenarly  and  his  children  in 
fee.  The  deed  contained  a  power  to  borrow, 
and  also  a  power  of  sale,  and  the  trustees  were 
also  given  power  to  divest  at  any  time  in 
favour  of  the  wife  and  children,  according  to 
their  respective  rights  of  liferent  and  fee. 
On  the  death  of  liferentrix,  at  the  request  of 
certain  of  the  beneficiaries,  the  subjects  were 
sold  by  public  roup.  Jleld  that  conversion 
had  not  taken  place.  Adamson  v.  Aiiemethy^ 
1895(0.  H.),  2  8.  L.T.  518. 

34.  Conversion— Jus  creditL— A  child's 
jus  crediti  under  a  marriage-contract,  in  terms 
of  which  trustees  held  heritage  subject  to  a 
power  of  conversion,  held  moveable.  Ward- 
law's  Trs.  V.  WardlaWy  1880,  7  R.  1070  ;  17 
S.  L.  R.  725. 

35.  Conversion  —  Grandson  succeeding 
to  Heritage  to  assume  Testator's  Surname. 
— A  testator,  after  directing  his  trustees  to 
pay  certain  legacies,  &a,  out  of  moveables, 
and  in  case  of  deficiency  out  of  heritage, 
directed  them  to  convey  his  residue,  heritable 
and  moveable,  to  his  daughter  for  her  liferent 
use  allenarly,  and  to  the  lawful  issue  of  her  body 
in  fee,  declaring  that  the  son  of  the  daughter 
succeeding  to  the  heritage  should  assume  the 
testator's  surname.  Held  that  there  had  been 
no  conversion,  and  that  the  heritable  estate 
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went  to  the  daughter's  eldest  son.     Christie 
V.  Wisely,  1874,  1  R.  436. 

S6.  Conversion  —  Beconversion  —  Direc- 
tion to  Divide  Beiddae— Power  of  Sale- 
Heritage  not  Sold  — Valuation.— A  trust- 
settlement  which  conveyed  heritable  and 
moveable  estate  to  trustees  with  a  direction, 
after  paying  debts  and  a  legacy,  to  divide  the 
residue  amongst  the  truster's  four  unmarried 
sisters,  conferred  on  the  trustees  power  to 
sell  the  heritage  or  make  it  over  to  one  bene- 
ficiary at  a  valuation.  The  eldest  sister  alone 
accepted  the  trusteeship,  and  the  heritage 
was  not  sold  but  possessed  by  all  the  sisters 
in  common,  the  rents  being  divided  amongst 
them.  A  valuation  was  made  on  a  sister's 
marriage  and  one-fourth  of  the  value  paid  to 
her  in  exchange  for  a  conveyance  of  her  in- 
terest. On  the  death  of  an  unmarried  sister 
held  that  her  share  was  heritable — three  judges 
holding  there  had  been  no  conversion,  and 
Ld.  Shand  concurring  with  the  Lord  Ordinary 
in  holding  that  there  had  been  conversion  and 
reoon version.  Hogg  v.  HatnilUm,  <j&c.,  1877, 
4  R.  845 ;  14  S.  L.  R.  542. 

37.  Conversion— Sale  by  Decree  of  Court 
—  Surrogatom.  —  A  judicial  sale  operates 
conversion.  Macfarlane  v.  Oreig,  1895,  22  R. 
405 ;  32  S.  L.  R.  299;  2  S.  L.  T.  516. 

38.  Conversion- Sale  of  Heritable  Sub- 
ject—Snrrogatmn— Jus  maritL— A  heritable 
subject,  held  in  trust  for  a  ?rife,  was  sold  by 
the  trustee  with  consent  of  husband  and 
wife.  After  his  wife's  death,  the  husband 
claimed  the  price.  Held  that  it  did  not  fall 
within  the  jtu  mariti,  Spence  v.  Patereon'a 
Trs.,  1873,  1  R  46. 

39.  Conversion— Surrogatnm.— A  tutor 
sold  heritable  estate  belonging  to  his  pupil 
ward  as  an  act  of  administration.  The  pupil 
attained  minority,  made  a  will  disposing  of 
the  sum  which  the  property  had  realised,  and 
died.  Held  that  the  money  was  moveable 
although  a  surrogatum  for  the  heritage,  and 
that  it  was  carried  by  the  will.  Drovm^s  Trustee 
V.  Braum,  1897,  24  R.  962 ;  34  S.  L.  R.  733 ;  5 
S.  L.  T.  54. 

40.  Deposit  bearing  Interest— Act  1661, 
c.  32— Husband  and  Wife— Jus  relict».— 
A  sum  of  £5000  deposited  for  mission  pur- 
poses and  bearing  interest  payable  half-yearly, 
the  sum  to  be  repaid  on  three  months' 
notice,  held  heritable  in  fixing  a  widow's  jus 


relictse,     DawsoiVs  Tre.  v.  Dawson,  1896,  23  R. 
1006 ;  33  S.  L.  R.  749 ;  4  S.  L.  T.  101. 

41.  Heritable  Security  —  Conversion  — 
Direction  to  invest  on  Heritable  or  Per- 
sonal Security. —  A  father  gave  £5000  to 
trustees,  with  directions  to  invest  it  on  good 
heritable  or  personal  security  and  pay  the 
liferent  to  his  daughter  and  the  fee  to  her 
children.  In  the  event  of  her  dying  childless, 
the  daughter  had  a  power  of  disposal  of  the 
fee.  The  fund  was  invested  on  heritable 
securities.  The  daughter  having  died  intes- 
tate, held  that  the  fund  was  moveable.  Gcrnijh- 
helVs  Trs.  v.  CampbeWs  Trs.,  1900  (O.  H.),  8 
S.  L.  T.  232. 

42.  Heritable  Security  —  Conversion  — 
Terce — Jus  relict». — The  creditor  in  a  bond 
and  disposition  in  security  sold  the  subjects, 
but  died  without  having  granted  a  disposition. 
In  a  question  between  his  executor  and  his 
widow,  held  that  the  succession  was  heritable. 
Uossborough's  Trs.  v.  Rossborough,  1888,  16  R. 
157;  26S.  L.  R.  111. 

43.  Heritable  Security  —  Bond  bearing 
Interest— Heritable  quoad  flscum— Effect 
of  Charge  for  Payment— Jus  relictsd.— 
Held  (1)  that  an  assignation  of  a  share  in  a 
trust-estate  in  security  of  a  loan  was  a  herit- 
able bond  quoad  fisc  of  the  debtor's  estate 
which  did  not  fall  to  be  deducted  in  comput- 
ing the  widow's  jus  relictse;  but  (2)  that  it 
lost  its  heritable  character  where  the  creditor, 
having  called  it  up,  used  arrestments  and 
brought  an  action  of  forthcoming  against  the 
holders  of  the  fund  assigned.  Colder,  1900 
(O.  H.),  8  S.  L.  T.  330. 

44.  Heritable  Security— Bond  and  Dis- 
position in  Security  —  Wife  succeeding 
thereto— Jus  mariti— Titles  to  Land  Act, 
1868,  sec.  117. — A  married  daughter  suc- 
ceeded <tb  intestato  to  a  share  of  a  bond  and 
disposition  in  security  in  which  her  father, 
who  died  intestate,  was  creditor.  HM  that 
her  share  remained  heritable,  and  did  not 
pass  under  the  husband's  jus  mariti,  Hodge  v. 
Hodge,  1879,  7  R.  259;  17  S.  L.  R.  137. 

45.  Heritable  Security— Foreign  Mort- 
gage—Legitim— Titles  to  Land  Consolida- 
tion Act,  1868,  sec.  Ill,— Held  that  the 
provisions  of  sec.  117  of  the  above  Act  as  to 
heritable  securities  in  relation  to  legitim  did 
not  apply  to  such  securities  in  a  foreign 
country,  which  were  to  be  regarded  as  herit- 
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able  or  moveable  according  to  the  law  of  the 
country  in  which  the  security  subjects  lay. 
MorUeith  v.  Monteith's  Tr8.,  1882,  9  R.  982;  19 
S.  L.  R.  740. 

46.  Heritable  SecuritieB— Titles  to  Land 
Oonsolidatioii  Act»  1868»  sec  117.— Two 
children  who  had  a  vested  interest  in  a  fund 
invested  in  heritable  securities  died,  the  one 
in  1861  the  other  in  1871,  both  intestate. 
Held  that  the  succession  to  the  former  was 
heritable,  to  the  latter  moveable.  Cunning- 
ham  V.  Cunningham,  1889,  17  R.  218;  27 
S.  li.  R.  106. 

47.  Heritable  Security— Titles  to  Land 
Oonflolidation  Act»  1868,  sec.  111.— -Opinions 
that  heritable  securities  are  moveable  only 
qtioad  intestate  succession.  Hare,  1889,  17  R. 
106  ;  27  S.  L  R.  361. 

48.  Heritable  Security— Succession.— A 
testator  having  left  two  settlements— one 
disposing  of  moveable  and  the  other  contain- 
ing a  general  conveyance  of  heritable  estate^ 
held  that  a  bond  heritably  secured,  being 
moveable  as  regards  succession,  fell  under  the 
former  deed.     Ghdhrie,  <fec.,  1880,  8  R.  34. 

49.  Heritable  Security— Succession-Be- 
quest of  Moveables. — A  bequest  of  moveables 
held  to  include  heritable  bonds  in  which  the 
testatrix  was  creditor.  Hughes  Trs.  v.  Corsane, 
1890,  18  R.  299  ;  28  S.  L.  R  242.  Gilligan  v. 
Gilligan,  1891,  18  R.  387 ;  28  S.  L.  R  172. 

50.  Heritable  Security— Lease.— A  loan 
secured  by  an  assignation  of  a  long  lease,  re- 
corded under  the  Registration  of  Leases  Act, 
1857,  is  moveable  quoad  the  succession  of  the 
creditor.  Stroyan  v.  Murray,  1890,  17  R. 
1170;  27S.  L.  R  896. 

61.  Heritable  Security— Legitim  Fund- 
Debt  on  Heritage. — In  ascertaining  a  legitim 
fund,  held  that  a  sum  of  £400,  borrowed  by 
the  deceased  in  terms  of  a  receipt  which  bore 
that  it  was  lent  '*  on  the  security  of  her  herit- 
able estate,"  was  moveable.  Walker  v.  Walker^ 
1902  (O.  H.),  10  S.  L.  T.  157. 

52.  Heritable  Security — Judicial  Factor 
—  Inyestment  —  Moveable  —  Personal 
Liability  for  Inyestment  ultra  vires — 
Pupils  Protection  Act,  1849,  sec.  13.— To 
make  a  security  truly  heritable  the  lender 
should  have  the  power  to  make  it  forthcoming 
to  pay  his  debt,  the  form  of  the  power  being 
immaterial.    Hutton  v.  Annan,  1898  (H.  L.),  25 


R  23  ;  35  S.  L.  R.  416.  Cowan's  Trs.  v.  Ferries 
Curator  bonis,  1897,  24  R.  590 ;  34  S.  L.  R  449 ; 
4  S.  L.  T.  317. 

63.  Heritage— Bought  but  not  Paid  for— 
Jus  relictSd. — ^A  testator  bought  two  houses 
shortly  before  his  death.  At  the  date  of  his 
death  he  had  not  completed  his  title  to  these 
houses  and  had  not  paid  the  price,  but  he  had 
set  apart  the  sum  due  on  deposit  receipt. 
Held  that  the  obligation  to  pay  the  price  of 
the  houses  was  a  moveable  debt  to  be  deducted 
from  A.'s  estate  in  estimating  the  free  move- 
able estate  liable  for  jus  relietx.  Lowthian  v. 
Rosa,  3  Pat.  621  followed.  Allan's  Factor  v. 
Allan,  1893,  1  S.  L.  T.  59. 

54.  Interest  of  Partner  in  Heritage  be- 
longing to  Partnership. — Lord  Advocate  v. 
Maefarlam^s  Trs.,  1893  (0.  H.),  31  S.  L.  R.  367 ; 
1  S.  L.  T.  385. 

55.  Jus  crediti— Marriage  Contract. —A 

jus  crediti  under  a  marriage  contract  held 
moveable  where  at  the  date  of  the  fiar's  death 
it  was  uncertain  whether  the  marriage  con- 
tract funds,  when  available  for  distribution, 
would  be  heritable  or  moveable  estate.  Ward- 
law's  Trs.  V.  Wardlaw,  1880,  7  R.  1070;  17 
S.  L.  R.  725. 


56.  OysterFishing-Bent— Sale  of  Stock. 
— ^A  person,  with  right  from  the  Crown  to 
culture  and  capture  oysters  in  an  arm  of 
the  sea^  let  his  right  to  a  company  by  a  lease 
which  fixed  the  rent  at  £350,  and,  by  a  relative 
agreement,  purported  to  sell  them  the  stock 
of  oysters,  including  the  benefit  of  improve- 
ments he  had  made,  for  a  lump  sum,  and 
£350  a  year  as  interest  on  the  value  of  the 
stock.  Held  that  the  subject  was  to  be 
treated  as  heritable,  that  the  only  right  which 
the  landlord  had  to  convey  was  that  of  cap- 
turing oysters,  and  that  the  full  consideration 
received  by  him  per  annum,  viz.  £700,  must 
be  taken  to  be  the  annual  value  of  the  right. 
Wallace  v.  Wigtonslvire  Assessor,  1902  (V.A.C.), 
4  F.  515 ;  39  S.  L.  R  570  ;  9  S.  L.  T.  515. 


HIRE 

1.  Breach— Hire  of  Horse— Injury— Con- 
sequential Damages. — A.,  having  hired  a 
horse  at  the  usual  rate  for  a  day's  ride, 
galloped  it  in  a  grass  field.  While  there  it 
split  its  pastern  bone  and  some  weeks  later 
before  complete  recovery  died  of  inflamma^ 
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tion  of  the  bowels.  Held  that  A.  was  liable 
for  the  value  of  the  horse.  Seton  v.  Paterson, 
1880,  8  B.  236 ;  18  S.  L.  B.  132. 

2.  Horse— Death  of  in  Hirer's  Onstody— 
Onus  of  Proof  as  to  Oause— Liability  of 
Hirer. — A  horse  was  lent  or  hired  to  a 
farmer  for  its  keep.  While  in  his  custody  it 
died  from  the  effects  of  an  injury.  Held  that 
the  onus  lay  on  the  farmer  to  show  the  cause 
of  the  injury  and  that  it  was  a  cause  for 
which  he  was  not  responsible,  and  that  in  the 
absence  of  evidence  to  that  effect  he  must  be 
held  liable.  Wilson  v.  Orr,  1879,  7  R.  266 ; 
17  S.  L.  R.  132. 

3.  Negligence  of  Servant  —  Owner  of 
Hired  Vehicle— Injnry  to  Third  Party- 
Liability. — Where  a  stranger  is  injured  by 
the  negligent  driving  of  a  vehicle,  hired, 
along  with  a  driver,  by  the  owner  to  a  person 
who  has  the  direction  of  the  driver,  it  is  the 
owner  who  is  responsible  for  his  servant  and 
not  the  hirer.  Anderson  v.  Glcugow  TramvHiyy 
dx.  Coy,,  1893,  21  R  318 ;  31  S.  L.  R.  240 ; 
1  S.  L.  T.  383. 


HUSBAND  AND  WIFE 

Adhsbbnce,  1-4  ;  and  see  Desertion, 

Admission,  6,  7, 16. 

Adultbby,  6-27,  122,  123. 

Alihsnt,  2.     See  voce  Separation, 

Bab,  24,  29,  33,  34,  49,  84,  116,  150. 

Go-Dbfendsb,  7,  16. 

Collusion,  8. 

Condonation,  9-15, 125,  126. 

Confession,  6,  7, 16. 

coubtbsy,  5. 

Cbuelty,  1,  34,  37,  38,  46,  49,  122-131. 

Death  and  Divoboe,  28,  57,  58. 

Delay,  10,  43, 116, 141. 

Desbbtion,  30-56. 

Divoboe,  6-64,  96. 

Domicile,  96 ;  and  see  Jurisdiction, 

Donation  betwben  Spouses,  66-83. 

Effect  of  Divoboe,  57-62,  96, 102, 171. 

"  iMMixED  "  Funds,  160-164. 

IMPOTENCY,  113-116. 

impbisonment,  40,  41. 
Insanity,  42,  64, 132. 
Intoxication,  128. 

Jus  Administbationis,  86, 157,  167,  170. 
Mabiti,  82,  84-91, 157,  166. 


Jus  Rblict-e,  92-101, 141. 

Relicti,  102-105. 

Lenocinum,  20-24. 

Lobd  Advocate,  15. 

Mabbiage,  106-118. 

Mutual  Settlement, 97;  and  see  Donation. 

Nullity,  113-117, 134. 

.  Pabaphebnalia,  82, 119, 171. 

Pateb  est  quem  nuptijb,  25. 

Pebsonal  Obligation  by  Wife,  145-149, 
172. 

Photogbaph,  63.    See  Evidence, 
Pb^posituba,  120, 121. 
Pbohibited  Dbgbees,  118. 
Pbomise,  Sub.  cop.,  109-111. 
Pboof,  Necessity  of,  2,  4, 129. 
Rape,  Conviction  fob,  17. 
Reoistbation  of  Child,  19. 
Repbesentatives,  Sisting,  28. 
Sepabate  Estate  of  Wife,  150-174. 
Sepabation,  122-135. 

Settlement.    See  Donation  and  voce  Mar- 
riage Contract, 

Slandeb  by  Wife,  175, 17^ 

Tebce,  136-141. 

Title  to  Sue,  28,  60, 134, 143, 144. 

Tbubt  between  Spouses,  91. 

Yenbbeal  Disease,  130. 

VOLUNTABY  SEPABATION,  124,  135. 

Wife,  142-176. 

Pebsonal  Obligation,  145-149, 172. 
Sepabate  Estate,  150-174. 
Title,  142-144. 

1.  Adherence— Oraelty—Oondact  short 
of  Omelty. — QiLestion  whether  conduct  short 
of  physical  cruelty  or  unfaithfulness  on  the 
part  of  a  husband  would  justify  the  Court  in 
refusing  him  decree  of  adherence.  Mackenzie 
V.  Mackenzie  [1895],  A.  C.  384  ;  22  R.  (H.  L.) 
32  ;  32  S.  L.  R.  456 ;  3  S.  L  T.  11. 

2.  Adherence  —  Decree  for  Permanent 
Aliment — Proof. — In  an  action  of  adherence 
and  aliment  a  decree  for  permanent  aliment 
may  be  pronounced  of  consent  without  a 
proof  if  the  summons  is  restricted  quoad  the 
conclusion  for  adherence.  Wright  v.  Wright^ 
1894  (O.  H.),  2  S.  L.  T.  29. 

3.  Adherence— Offer  to  Adhere— Qennine- 
ness  of  Offer— Opportunity  to  Test— Sist. 
— The  defender  in  an  action  of  adherence 
and  aliment  offered  to  adhere.  The  pursuer 
averred  that  the  offer  was  not  made  in  good 
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faith.  The  Lord  Ordinary  superseded  con- 
sideration of  the  cause  for  a  reasonable  time 
that  the  defender  might  have  an  opportunity 
of  carrying  his  offer  into  effect.  Mdcdonald  v. 
Macdonald,  1903  (O.  H.),  10  S.  L.  T.  578. 

4.  Adherence  —  Proof.  —  An  action  of 
adherence  and  aliment  is  a  consistorial  action, 
and  the  grounds  of  action  must  be  substan- 
tiated by  sufficient  evidence,  and  decree  cannot 
be  pronounced  upon  mere  admission  of  defen- 
der.  Sleighy.  Sleigh,  1893  (O.  H.),  1  S.  L.  T.  30. 

5.  Oonrtesy— -Subjects  to  which  applies. 

— A  daughter  was  entitled  as  heir  of  provision 
to  her  father  to  one-fourth  of  a  heritable 
estate,  but  she  succeeded  to  the  whole  of  it  by 
his  deed.  Held  that  her  husband's  right  of 
courtesy  extended  only  over  one-fourth  of  the 
heritage.  Observations  as  to  the  rules  regard- 
ing questions  of  courtesy,  jyatt  v.  Wilkin, 
1885,  13  R.  218;  23  S.  L.  R.  131. 

6.  Divorce  —  Adultery  —  Admission  by 
Defender—Corroboration. — In  an  action  for 
divorce  on  the  ground  of  adultery,  the  con- 
fessions of  the  defender,  corroborated  by  other 
indirect  evidence,  held  sufficient  proof  of 
adultery.  Smith  v.  SmUh,  1866  (O.  H.),  2 
S.  L.  R  243. 

7.  Divorce  —  Adultery  —  Admission  by 
Defender— Corroboration — Oo-Defender.— 

In  an  action  of  divorce  on  the  ground  of 
the  wife's  adultery,  in  which  damages  were 
claimed  from  the  co-defender,  and  which  was 
defended  by  the  co-defender,  the  evidence  of 
the  wife,  who  had  confessed  to  her  husband, 
was  the  only  direct  evidence  of  adultery. 
Circumstances  which,  being  considered  proved, 
were  held  to  amount  in  law  to  a  corroboration 
of  the  wife's  story  as  in  a  question  with  the 
co-defender,  no  collusion  between  husband 
and  wife  being  averred  or  suggested.  Ramsay 
V.  Ramsay,  1880,  17  S.  L.  R.  793. 

8.  Divorce— Adultery  — Collusion— Re- 
duction of  Decree  in  Undefended  Action.— 
A  husband  having  obtained  decree  of  divorce 
against  his  wife  in  absence  on  the  ground  of 
adultery,  the  latter  raised  an  action  of  reduc- 
tion of  the  decree  on  the  ground  (1)  that  her 
husband  had  coUusively  agreed  to  allow  her 
an  annuity  and  the  part  guardianship  of  their 
children  on  condition  that  she  would  not 
defend  the  action,  and  (2)  that  the  decree 
was  not  warranted  by  the  evidence  adduced 
in  support  of  it.  Held  that  no  such  agree- 
ment was  proved,  and  that  adultery  had  been 


proved  in  the  original  action.  Would  the 
above  averments,  if  proved,  amount  to  collu- 
sion and  justify  the  Court  in  setting  aside 
the  decree  of  divorce?  Graham  v.  Graham, 
1881,  9  R.  327;  19  S.  L.  R  207. 

9.  Divorce— Adultery— Condonation.— 
Plea  of  condonation  repelled  in  these  circum- 
stances:— The  defender  (the  wife)  left  her 
home,  committed  adultery,  and  shortly  after 
was  taken  to  the  poorhouse.  At  the  time  she 
was  pregnant  with  a  child,  of  which  her  hus- 
band was  the  father.  The  parochial  autho- 
rities called  on  him  to  provide  for  her.  He 
was  a  poor  man,  so  he  took  her  into  his  house, 
where  she  slept  in  a  separate  room  from  him 
until  her  child  was  bom  on  11th  June.  She 
remained  in  the  house  till  1 1th  August,  then 
left.  She  swore  that  her  husband  had  for- 
given her  and  had  intercourse  with  her.  He 
swore  contra.  Edgar  v.  Edgar,  1902,  4  F.  632; 
39  S.  L.  R.  424 ;  9  S.  L.  T.  495. 

10.  Divorce— Adultery— Condonation— 
Delay. — Lapse  of  time  since  the  date  of  the 
adultery  founded  on  held  no  bar  to  an  action 
for  divorce  where  the  injured  spouse  was 
ignorant  of  the  wrong  done.  Robertson  v. 
Robertsoti,  1901  (O.  H.),  9  S.  L.  T.  332 ;  Gatdiell 
V.  Gatchell,  1898  (O.  H.),  6  S.  L.  T.  279. 

11.  Divorce— Adultery— Condonation— 
Liability  of  Paramour.  —  A  husband  by 
condoning  his  wife's  adultery  is  not  barred 
from  claiming  damages  from  her  paramour. 
Macdonald  v.  MacdovaM,  1885,  12  R.  1327 ;  22 
S.  L.  R.  896. 

12.  Divorce— Adultery— Condonation.— 

Opinion  {jper  Ld.  Stormonth  Darling)  that  con- 
donation by  a  husband  of  his  wife's  adultery 
could  not  be  inferred  from  any  act  short  of 
cohabitation.  Hunt  v.  Hunt,  1893,  31  S.  L.  R. 
244  ;  1  S.  L.  T.  384. 

13.  Divorce  —  Adultery  —  Condonation 
subsequent  to  Decree  of  Divorce  by  Lord 
Ordinary. — Decree  was  pronounced  against 
the  defender  in  an  action  of  divorce  for 
adultery.  She  reclaimed.  At  the  hearing  she 
asked  leave  to  amend  her  pleadings  and  aver 
condonation  subsequent  to  the  date  of  the  Lord 
Ordinary's  interlocutor.  Held  that  condona- 
tion after  the  Lord  Ordinary's  interlocutor 
would  not  form  a  ground  of  defence  so  long 
as  the  Lord  Ordinar3r's  judgment  was  well 
founded.    Robertson  v.  Robertson,  1888,  15  R. 

1001 ;  25  S.  L.  R  708. 
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14.  Diyorce— Adultery— Condonation— 
Ckinditions. — Condonation  of  adaltery,  fol- 
lowed by  cohabitation  as  man  and  wife,  is  a 
remissio  injuries  absolute  and  irrevocable,  and 
cannot  be  made  conditional  by  any  arrange- 
ment between  the  spouses.  Opiniont  that 
although  condoned  acts  of  adultery  cannot  be 
founded  on  as  grounds  for  divorce,  they  may 
be  proved  so  far  as  they  tend  to  throw  light 
upon  charges  of  adultery  subsequent  to  the 
condonation.  Collins  v.  Collins^  1884,  9  A.  C. 
205  ;  11  R.  (H.  L.)  19  ;  21  S.  L.  R.  679. 

15.  Divorce  —  Adultery  —  Condonation 
— Appearance  for  Lord  Advocate.— Con- 
donation of  an  act  of  adultery  cannot  be 
pleaded  in  bar  of  divorce  for  previous  acts 
unknown  to  the  party  condoning  at  the  time 
of  condonation.  Do  letters  of  forgiveness, 
without  subsequent  cohabitation,  amount  to 
condonation?  Is  it  competent  for  the  Lord 
Advocate  to  insist  in  a  plea  of  condonation^ 
stated  but  subsequently  withdrawn  by  the 
defender  ?  ItcUston  v.  Ralston  and  Lord  Advo- 
cate, 1881, 8  R  371 ;  18  S.  L.  R.  233. 

16.  Divorce- Adnltery—ConfesBion  by 
Wife — Effect  on  Co-Defender.- In  an  action 
of  divorce  where  the  alleged  paramour  is  called 
as  a  co-defender,  a  written  confession  by  the 
wife  that  she  had  committed  adultery  with 
the  co-defender  is  not  evidence  against  him. 
Laidlaw  v.  Laidlaw,  1894  (O.  H.),  2  S.  L.  T. 
168. 

17.  Divorce  — Adultery— Conviction  of 
Bape. — Extract  of  conviction  of  rape,  coupled 
with  the  production  of  letters  from  the  criminal 
in  which  he  referred  to  his  imprisonment  with- 
out denying  its  justice,  held  ground  for  decree 
of  divorce.  Galbraitk  v.  Galbraith,  1902  (O.  H), 
9  S.  L.  T.  346. 

18.  Divorce  —  Adultery  —  Facts  from 
which  Adultery  to  be  inferred.  —  In  an 
action  for  divorce  on  the  ground  of  adultery 
one  witness  deponed  that,  on  a  certain  occa- 
sion, he  had  seen  the  defender  in  circumstances 
which  he  regarded  as  suspicious.  Another 
witness  spoke  to  a  different  occasion,  when 
he  had  seen  the  defender  in  the  company  of 
a  woman  who  looked  like  a  prostitute  who 
had  once  accosted  him.  There  was  nothing 
to  link  the  evidence  together,  and  the  occa- 
sions sworn  to  were  separated  by  a  period  of 
nine  months.  Held  that  the  evidence  did  not 
warrant  an  inference  of  adultery.  WiUon 
V.  Wilson,  1898,  25  R  788;  35  S.  L.  R. 
594. 


19.  Divorce  —  Adultery  —  Dlegitiniate 
Child  — Statement  to  Registrar. — In  an 
undefended  action  of  divorce  for  adultery 
raised  by  a  husband  against  his  wife  it  was 
proved  that  the  wife  had  registered  a  child  as 
born  on  the  10th  January  1892,  and  that  when 
registering  it  she  had  stated  to  the  registrar 
that  her  husband  was  not  the  father  of  the 
child,  and  that  she  had  no  personal  com- 
munication with  him  since  September  1889, 
when  they  had  ceased  to  live  together.  The 
husband  also  deponed  that  he  had  no  com- 
munication with  his  wife  since  that  date.  It 
was  not  proved,  however,  that  there  had  been 
no  opportunity  of  intercourse  between  the 
husband  and  wife,  who  had  been  residing  in 
the  same  town  at  the  time  when  the  child 
must  have  been  conceived.  Apart  from  the 
evidence  of  the  husband  there  was  no  evidence 
except  the  certificate  of  registration  of  the 
birth  of  a  child  that  the  defender  had  com- 
mitted adultery.  The  Court  granted  decree 
of  divorce.  Duncan  v.  Duncan,  1893  (0.  H.), 
30  S.  L.  R.  435. 

20.  Divorce— Adultery— -Lenocinium — 
Connivance— Exposure. — A  husband  made  a 
practice  of  locking  his  wife  out  of  the  house 
if  she  were  not  in  it  by  ten  o'clock  at  night. 
In  this  way,  during  a  year,  she  was  left  on 
the  street  about  once  a  fortnight  on  the 
average.  She  committed  adultery.  Held  that 
there  had  been  no  connivance  on  the  part  of 
the  husband  which  would  disentitle  him  from 
obtaining  decree  of  divorce.  Fletcher  v.  Fletcher, 
1902  (O.  H.),  10  S.  L.  T.  296. 

21.  Divorce  — Adultery— Lenodnium.— 
A  husband  who  has  reasonable  grounds  for 
suspecting  his  wife  of  infidelity,  and  follows 
her  and  keeps  a  watch  upon  her  movements 
in  order  to  detect  her  in  the  act  of  adultery^ 
is  not  barred  by  lenocinium  from  founding, 
for  the  purpose  of  obtaining  divorce,  on  an 
act  of  adultery  in  which  he  may  in  this  way 
succeed  in  detecting  her.  Mcintosh  v.  Mcintosh 
and  BUiir,  1882,  20  S.  L.  R  117. 

22.  Divorce— Adultery— Lenocinium.— 

Circumstances  in  which  held  that  a  husband 
who  had  been  told  that  his  wife  had  com- 
mitted adultery,  was  not  guilty  of  lenocinium, 
Munro  V.  Munro,  1877,  4  R.  332 ;  14  S.  L.  R. 

287. 

23.  Divorce  —  Adultery  —  Lenocinium— 
Suggestion  to  Wife  to  return  to  Prostitu- 
tion.— A  husband  in  a  fit  of  anger  suggested 
to  his  wife  (who  prior  to  her  marriage  had 
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been  a  prostitute)  that  she  should  return  to 
prostitution,  and  afterwards  left  her.  Two 
years  later  she  did  so.  Held  that  the  conduct 
of  the  husband  did  not  amount  to  Unoeinium. 
Observed  (per  Ld.  President  Inglis)  :  '*  To  make 
out  the  plea  of  lenocinium,  it  must  be  estab- 
lished in  the  first  place  that  the  expressions 
were  used  by  the  husband  with  that  intent 
[to  be  acted  on  by  the  wife] ;  in  the  second 
place,  that  she  understood  that  they  were 
so  meant ;  and  in  the  third  place,  that  she 
acted  on  them,  and  that  they  were  the  im- 
mediate cause  of  the  subsequent  adultery." 
Hunter  v.  Hunter,  1883, 11  R.  359 ;  21  S.  L.  R. 
255. 

24.  Divorce— Adultery  — LenocmiunL— 
A  husband  suggested  to  his  wife,  who  had 
been  a  prostitute  before  marriage,  that  she 
should  return  to  her  former  mode  of  life. 
Held  sufficient  to  support  a  plea  of  lenocinium, 
Marshall  v.  Marshall,  1881,  8  R.  702;  18 
S.  L.  R.  500. 

25.  Divorce— Adultery— Pater  est  quern, 
te. — In  an  action  of  divorce  on  the  ground 
of  adultery,  held^  on  the  evidence,  that  the 
presumption  pater  est  quern  nupiice  demonetrant 
had  been  rebutted,  although  the  husband  and 
wife  resided  in  the  same  village  at  the  time 
of  conception.  Steedman  v.  Steedman^  1887,  14 
R.  1066 ;  24  S.  L.  R.  754. 

26.  Divorce- Adultery— Proof— Indecent 
conduct  with  Other  Persons. —In  an  action 
for  divorce  on  the  groimd  of  adultery,  held 
that  the  evidence  of  one  witness  with  regard 
to  a  particular  act  of  adultery  was  competently 
corroborated  by  proof  of  indecent  liberties 
with  another  person.  Whyte  v.  IVhyte,  1884, 
11  R.  710;  21  S.  L.  R.  470. 

27.  Divorce— Adultery— Specification.- 

The  pursuer  in  an  action  of  divorce  averred 
generally  that  his  wife  had  many  times  com- 
mitted adultery  at  specified  places  and  times 
generally  during  the  years  1893,  1894,  1895. 
Held  that  the  averments  were  wanting  in 
specification,  and  probation  refused.  Boeder 
V.  Soeder,  1897,  24  R.  278;  34  S.  L.  R  245; 
4  S.  L.  T.  213.  A.  V.  B,,  1897  (O.  H.),  5 
S.  L.  T.  63. 


{.  Divorce— Death  of  Divorcing  Hus- 
band—Sist  of  Husband's  Representatives. 

— A  husband  got  decree  of  divorce  against  his 
wife  in  the  Outer  House ;  she  reclaimed ;  and 
the  husband  died  before  the  reclaiming  note 
came  before  the  Inner  House.    The  deceased's 


husband's  trustees  and  executors  held  entitled 
to  sist  themselves  as  respondents.  Ritchie  v. 
Ritchi^s  Trs.,  1874,  1  R.  826;  11  S.  L.  R.  569. 

29.  Divorce  —  Decree  —  Bef^isal  —  Con- 
tempt of  Court — Per  Ld.  Kincaimey  :  ''  I  do 
not  think  that  there  is  any  rule  in  our  law  to 
the  effect  that  where  a  party  has  not  obeyed 
an  order  of  the  Court  he  is  barred  from  bring- 
ing any  other  action."  A  parent  obtained 
possession  of  his  children  by  an  order  of  the 
Court  which  made  provision  for  access  to  them 
by  their  mother.  He  removed  them  to  Canada. 
Held  that  he  was  not  thereby  precluded 
from  suing  for  divorce  in  the  Scottish  Courts. 
Smeaton  v.  Smeaton,  1902  (O.  H.),  10  S.  L.  T. 
202. 


30.  Divorce — ^Desertion. — Mental  anxiety 
preying  upon  her  health  and  caused  by  her 
husband's  treatment  of  her ;  fear,  well  founded, 
of  physical  restraint ;  and  an  act  of  personal 
Yiolenoe— held  to  justify  a  wife  in  refusing  to 
live  with  her  husband ;  and  decree  of  absol- 
vitor pronounced  in  an  action  of  divorce  for 
desertion  at  his  instance.  Mackenzie  v.  Mac- 
kenzie [1895],  A.  C.  384;  22  R.  (H.  L.)  32  ; 
32  S.  L.  R.  455 ;  3  S.  L.  T.  11. 


31.  Divorce— Desertion— 

— A  bond  fide  attempt  by  a 
his  wife  shut  up  in  a  lunatic 
to  justify  her  in  refusing 
him,  and  so  to  be  no  defence 
divorce  for  desertion  at  his 
caH  V.  CathcaHy  1900,  2  F. 
337 ;  7  S.  L.  T.  3. 


Act  1573,  c.  55. 
husband  to  have 
asylum,  held  not 
to  cohabit  with 
to  an  action  for 
instance.  Cath- 
404;  37  S.  L.  R 


32.  Divorce  —  Desertion  —  Adherence — 
Second  Marriage  by  Deserted  Wife  believ- 
ing first  Husband  dead. — A  wife  cannot  sue 
for  divorce  for  desertion  unless  she  would 
be  in  a  position  to  demand  adherence.  So, 
where  a  husband  had  deserted  his  wife,  and 
she,  believing  him  dead,  married  again ;  and 
afterwards  her  first  husband  was  found  to  be 
alive,  but  still  determined  to  desert  her, — held 
that  he  would  be  justified  in  refusing  adher- 
ence ;  and  action  of  divorce  at  the  wife's 
instance  dismissed.  Hunter  v.  Hunter^  1900, 
2  F.  771 ;  37  S.  L.  R.  537. 

83.  Divorce— Desertion— Bar— Adultery 
Subsequent  to  Lapse  of  Four  Tears— Con- 
jugal Bights  Act»  1861,  sec.  11.— Adultery 
on  the  part  of  a  deserted  spouse  after  the 
lapse  of  four  years  from  the  date  of  desertion 
will  bar  divorce  on  the  ground  of  desertion. 
Opinions  as  to  the  effect  of  sec.   11  of  the 
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Conjugal  Bights  Act,  1861.  AtUd  v.  Auld, 
1884,  12  R.  36 ;  22  S.  L.  R.  26. 

34.  Divorce— Desertion— Bar— Cruelty.— 

A  wife  on  account  of  the  violence  of  her  hus- 
band left  him  and  went  to  reside  with  her 
father.  Held  that  she  was  not  barred  from 
suing  her  husband  for  divorce  on  the  ground 
of  desertion.  Gov>  v.  GoWy  1887,  14  B.  443; 
24  S.  L.  R  311. 

35.  Divorce  —  Desertion  —  OonditdonaJ 
OfTer  to  Cohabit.— During  twenty  years  a 
wife  deserted  her  husband.  At  the  end  of 
that  time  he  raised  an  action  for  divorce. 
The  wife  offered  to  resume  cohabitation,  but 
declined  to  give  any  explanation  of  what  she 
had  been  doing  during  her  absence.  Held 
that  the  offer  to  cohabit  was  such  that  the 
husband  could  not  accept  it,  and  decroe  of 
divorce  granted.  Forbes  v.  Forbes^  1900  (O.  H.), 
37  S.  L.  R.  736;  8  S.  L.  T.  51. 

36.  Divorce— Desertion— Coiyngal  Bii^ts 
Act»  1861,  sec.  11— Dismissal  of  Action  of 
Consent. — Pending  a  reclaiming  note  in  an 
action  of  divorce  on  the  ground  of  desertion, 
the  defender  offered  to  adhere,  and  the  pur- 
suer accepted  her  offer.  The  Court  dimndsted 
the  action  of  consent.  LUley  v.  Lilley,  1884, 
12  R.  145. 

37.  Divorce  —  Desertion  —  Omelty  — 
Connter-action  of  Separation— Failore  to 
Prove  Omelty. — In  an  action  of  divorce 
raised  by  a  husband  on  the  ground  of  his 
wife's  wilful  and  malicious  desertion,  the 
Court,  on  a  consideration  of  the  proof,  re- 
pelled a  plea  to  the  effect  that  the  wife  had 
reasonable  cause  arising  out  of  her  husband's 
cruelty  for  remaining  apart  from  him,  and 
pronounced  decree  of  divorce ;  and  in  a  counter- 
action of  separation  and  aliment  at  the  in- 
stance of  the  wife,  grounded  on  averments 
similar  to  those  which  constituted  her  defence 
in  the  action  for  divorce,  dismissed  the  action 
on  the  ground  that  the  alleged  cruelty  had 
not  been  established.  Kinnear  v.  Kinnear, 
1882,  20  S.  L.  R  52. 

88.  Divorce  — Desertion— Cmelty— In- 
fidelity Unknown  to  Wife. — A  ?rife  defended 
an  action  of  divorce  for  desertion,  and  raised 
a  counter-action  for  separation  on  the  ground 
of  her  husband's  cruelty.  After  the  records 
were  closed  she  asked  leave  to  amend  by  add- 
ing in  both  cases  an  averment,  which  had  just 
come  to  her  knowledge,  to  the  effect  that, 
while  she  was  still  with  her  husband,  he  had 


attempted  to  have  connection  with  her  niece. 
Held  that  the  amendment  was  relevant.  The 
fact,  if  proved,  would  show  the  animus  of  the 
husband,  although,  being  unknown  to  the 
wife,  it  could  not  be  held  to  constitute  cruelty. 
A.  V.  B,,  1896,  23  R.  688 ;  33  S.  L.  R.  412. 

39.  Divorce  — Desertion  — Duty  of  De- 
serted Spouse. — A  husband  allowed  his  wife 
to  live  apart  from  him  and  made  no  effort  to 
induce  her  to  return.  Held  that  he  was  not 
entitled  to  divorce  on  the  ground  of  desertion 
by  the  wife.  Barrie  v.  Barrie,  1882, 10  R.  208 ; 
20  S.  L.  R  147. 

40.  Divorce— Desertion— Imprisonment. 

— A  husband  deserted  his  wife  from  1891  till 
1894.  In  1894  he  was  imprisoned  for  ten 
months.  On  his  release  he  continued  his 
desertion  till  1898,  when  the  wife  raised  an 
action  for  divorce.  Held  that  the  desertion 
proved  was  sufficient.  Hunter  v.  Hunter,  1898 
(O.  H.),  35  S.  L.  R  659 ;  5  S.  L,  T.  384. 

41.  Divorce— Desertion— Imprisonment. 

— Held  that  a  husband  who  during  a  portion 
of  the  four  years  of  alleged  desertion  had  been 
in  prison,  was  not  guilty  of  wilful  desertion. 
Young  v.  Young,  1882,  10  R.  184 ;  20  S.  L.  R 
129. 

42.  Divorce  —  Desertion  —  Insane  De- 
fender.— In  an  action  for  divorce  for  deser- 
tion it  appeared  in  course  of  the  proof  that 
the  defender  had  been  insane  for  several 
years.  The  Lord  Ordinary  cusoilzied  the  de- 
fender. GilfiUan  v.  GUfillan,  1902  (O.  H.),  10 
S.  L.  T.  295. 

43.  Divorce— Desertion— Mora.— A  hus- 
band raised  an  action  of  divorce  on  the 
ground  of  his  wife's  desertion  twenty-seven 
years  after  the  commencement  of  the  deser- 
tion. Divorce  granted,  Mackenzie  v.  Mae- 
kenaie,  1883,  11  R.  105. 

44.  Divorce— Desertion— No  Beqnest  to 
Adhere. — Circumstances  in  which  the  Court 
granted  decree  of  divorce  on  account  of  his 
wife's  desertion,  although  the  husband  had 
not  asked  his  wife  to  return  to  him  and  had, 
after  her  desertion,  maintained  her  until  she 
acquired  separate  estate.  WiUey  v.  JVilley, 
1884,  11  R.  815 ;  21  S.  L.  R.  542. 

45.  Divorce— Desertion— Offer  to  Adhere 
—Offer  too  Late— Oonjngal  Bights  Act^ 
1861,  sec.  11. — Hdd  that  since  the  passing 
of  the  Conjugal  Rights  Act,  1861,  an  offer 
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to  adhere  made  by  a  deserting  hnaband  after 
an  action  of  divorce  had  been  personally 
served  on  him,  came  too  late.  Muir  v.  Muir, 
dx.,  1879,  6  R.  1353 ;  16  S.  L.  R.  785. 

46.  DiToree— Desertion— Offer  to  Co- 
habit.— A  drunken  husband  ill-treated  his 
wife  and  turned  her  out  of  his  house.  She 
stayed  away,  and  after  four  years  raised  an 
action  for  divorce.  In  the  interval  there  had 
been  no  overtures  from  either  to  resume 
cohabitation.  The  Court  refused  decree  of 
divorce,  attributing  the  separation  to  mutual 
consent.  Gibwn  v.  Oibson,  1894,  21  R.  470; 
31  S.  L.  R.  409 ;  1  S.  L.  T.  495.  But  hdd 
contra  where  the  husband  was  cruel  in 
order  to  produce  and  maintain  a  separation. 
Murray  v.  Murray,  1894,  21  R.  723;  31 
S.  L.  R.  576  ;  1  S.  L.  T.  598. 

47.  Divorce  —  Desertion  —  Proof.  —  The 
pursuer  in  an  undefended  action  of  divorce 
on  the  ground  of  desertion  averred  and  proved 
that  in  1883  she  had  left  defender  in  conse- 
quence of  his  drunken  habits  and  had  gone 
to  reside  first  with  her  sister  and  afterwards 
by  herself.  After  leaving  her  husband  she 
maintained  herself  and  he  contributed  nothing 
to  her  support.  She  met  her  husband  on 
three  occasions  when  she  offered  to  return 
and  live  with  him  if  he  would  provide  a  home 
for  her.  There  was  some  evidence  that  the 
defender  had  determined  not  to  receive  pur- 
suer into  his  house  or  to  maintain  her.  The 
defender  had  been  personally  cited.  The 
Lord  Ordinary  after  considerable  hesitation 
granted  decree  of  divorce.  Munro  v.  Munro, 
1895  (O.  H.),  2  S.  L.  T.  598. 

48.  Divorce  •—  Desertion  —  Pursuer  un- 
willing to  Adhete.—Held  that  a  wife  who 
sued  her  husband  for  divorce  on  the  ground 
of  desertion  was  entitled  to  decree,  although 
during  the  period  of  desertion  she  was  un- 
willing to  adhere  to  her  husband  on  account 
of  his  cruelty.  Winchcombe  v.  Tyinch>combe, 
1881,  8  R.  726;  18  S.  L.  R.  517. 

49.  Divorce  —  Desertion  —  Reasonable 
Cause  — Bodily  Fear.  —  Held  that  a  wife 
having  left  her  husband's  house  and  i*e- 
mained  absent  for  more  than  four  years  with 
reasonable  excuse,  through  fear  caused  by 
the  threats  and  violent  treatment  of  her 
husband,  was  therefore  not  in  that  wilful 
and  malicious  desertion  which  warrants  decree 
of  divorce.  Opinion  that  conduct  on  the  part 
of  a  husband  not  sufficient  to  ground  an 
action  of  separation  and  aliment  at  his  wife's 
instance,  may  be  sufficient   excuse   for  his 


?rife's  absence  and  constitute  a  defence  to  an 
action  for  divorce  on  the  ground  of  desertion. 
SUvens  v.  Stertns,  1881,  18  S.  L.  R.  601. 

50.  Divorce  —  Desertion -- WilftQ  and 
Malicions. — In  1871  a  husband  left  his  wife 
and  went  to  AustraUa  to  avoid  a  criminal 
prosecution.  He  wrote  to  her  three  times, 
the  letters  being  all  forwarded  through  his 
brother  and  only  one  containing  an  address. 
In  the  last  he  asked  her  to  join  him,  but  sent 
no  money  and  gave  no  information  of  his 
means  and  position.  The  wife  did  not  answer 
the  letters.  In  1878  the  wife  sought  divorce 
on  the  ground  of  desertion.  Held  that  she 
was  entitled  to  decree.  Muir  v.  Afutr,  <£«., 
1879,  6  R.  1353 ;  16  S.  L.  R.  785. 

51.  Divorce  —  Desertion  —  WilM  and 
Malicions. — Circumstances  in  which  hdd  that 
a  ?rife  whose  husband  had  lived  abroad  for 
eight  years,  and  was  proved  to  have  made  no 
Ixmd  fide  proposal  for  her  to  join  him,  was 
entitled  to  decree  of  divorce.  Mason  v.  Majton^ 
1877,  14  S.  L.  R.  592. 

52.  Divorce  —  Desertion  --  Wilftd  and 
Malicions. — Held  that  a  wife  was  entitled 
to  decree  of  divorce  against  her  husband 
where  she  had  first  left  her  husband  without 
any  reasonable  excuse,  but  had  subsequently 
begged  leave  to  be  allowed  to  return  to 
cohabitation,  and  where  the  husband  refused 
to  resume  cohabitation,  but  was  party  to  an 
offer  made  to  allow  her  to  occupy  a  separate 
bedroom  in  his  father's  house  where  he  lived. 
Forbes  v.  Furhes,  1881  (O.  H),  19  S.  L.  R.  118. 

53.  Divorce  —  Desertion  —  WilftQ  and 
Malicions. — A  husband  who  had  failed  in 
business  went  abroad,  arranging  with  his  wife 
to  send  for  her  when  he  could  earn  enough  to 
support  her  and  their  family.  He  corre- 
sponded with  her  for  a  year,  and  sent  her  a 
little  money,  after  which  she  heard  no  more 
from  him,  though  there  was  reason  to  believe 
that  her  letters  reached  him,  and  it  was 
reported  that  he  was  doing  well.  More  than 
five  years  after  the  date  of  the  last  letter  she 
received  from  him,  she  raised  against  him  an 
action  for  divorce  for  desertion.  The  Court, 
holding  it  not  proved  either  that  the  de- 
fender had  wilfully  deserted  his  wife  on  going 
abroad  or  that  he  was  in  wilful  desertion  at 
the  date  of  the  action,  dismissed  the  action. 
Irrine  v.  Irvine,  1884,  21  S.  L.  R.  493. 

54.  Divorce  —  Desertion  —  Wilftil  and 
Malicions. — A  husband  superseded  his  wife 
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in  the  manai^ement  of  a  shop  he  had.  She 
left  his  house  and  did  not  return  during  four 
years.  Held  that  he  was  entitled  to  decree  of 
divorce  for  desertion.  Gould  v.  GotUd,  1887, 
15  R.  229 ;  25  S.  L.  R.  188. 

55.  Diyorce  —  Desertion  —  Wilftd  and 
Malicions. — In  an  action  for  divorce  for  de- 
sertion the  Court  must  be  satisfied  that  the 
desertion  is  malicious.  It  was  held  insufS- 
cient  to  justify  decree,  that  a  wife  had  left  her 
husband's  house,  taking  all  the  furniture  with 
her,  and  had  never  made  overtures  to  return. 
JVaUon  V.  TVatton,  1890,  17  R.  736;  27 
S.  L.  R.  598. 

56.  Diyorce  —  Desertion  —  Wilftil  and 
lialicions. — A  wife,  as  pursuer  in  an  action 
of  divorce  for  desertion,  failed  to  prove  that 
her  husband's  absence  during  four  years  was 
due  to  wilful  and  malicious  desertion.  De- 
cree of  desertion  refused.  Ross  v,  Ross,  1899, 
1  F.  963;  36  S.  L.  R  707  ;  7  S.  L.  T.  43. 

57.  Divorce— Effect— Eanivalent  to  Death 
— Maniage-Contract  Provision.— Where  a 
marriage-contract  provided  for  vesting  of  a 
fund  in  children  "  on  the  death''  of  the  survivor 
of  their  parents,  hekl  that  divorce  was  not  the 
equivalent  of  death.  Held  also  that  the 
husband  was  entitled  to  the  income  of  funds 
contributed  by  himself,  but  to  have  forfeited 
all  right  to  the  income  of  funds  contributed  by 
his  wife.  Harvey's  Factor  v.  SpiUaVs  C.  ad  lit, 
1893,  20  R.  1016;  31  S.  L.  R.  13.  Of.  Gavin's 
Trs,  V.  Johnston's  Trs.,  1903  (H.  L.),  5  F.  24; 
40  S.  L.  R  879;  11  S.  L.  T.  321. 

58.  Divorce  —  Effect  —  Eqnivalent  to 
Death— "Predecease."— Divorce,  held  not  the 
equivalent  of  "  predecease  "  as  used  in  a  deed 
making  provision  for  a  wife.  Taylor's  Trs.  v. 
Barnett,  1893,  20  R.  1032;  31  S.  L.  R  11 ;  1 
S.  L.  T.  154. 

59.  Divorce— Effect— Forfeiture  of  Pro- 
visions in  Tmst-Deed  inter  vivos.— Divorce 
obtained  by  a  husband  against  his  wife,  held 
to  operate  forfeiture  of  an  annuity  provided 
to  her  in  a  trust-deed  inter  vivos  executed  by 
the  husband  prior  to  the  divorce.  Ritchie 
v.  Ritchie's  Trs.,  1874,  1  R  987 ;  11  S.  L.  R 
^69. 

60.  Divorce— Effect— Moveables  Vested 
Prior  to  Divorce— Title  to  BxLe.—Held  that 
a  husband,  divorced  for  adultery,  had  a  title 
to  sue  quoad  moveables  vested  in  but  not 
paid  to  the  wife  before  the  decree  of  divorce. 


Ferguson  v.  Jockos  Exrs.,  1877,  4  R  393;  14 
S.  L.  R  277. 

61.  Divorce  — Effect— Postnnjytial  Pro- 
vision for  Wife  —  Onerous  Provision  — 
Forfeiture. — A  husband,  on  the  narrative 
that  he  had  received  large  sums  from  his 
wife,  and  that  it  was  right  and  proper  that 
he  should  make  a  provision  for  her  and  her 
family,  made  over  a  simi  to  trustees  for  pay- 
ment of  the  life  interest  to  her,  the  fee  to  her 
children.  Subsequently  he  divorced  her  for 
adultery.  Held  that  she  forfeited  all  interest 
in  the  provision  on  the  decree  being  pro- 
nounced; the  trust  being  truly  a  provision, 
and  not  the  satisfaction  of  a  debt.  Hedderwick 
V.  Morisony  1901,  4  F.  163 ;  39  S.  L.  R  124 ; 
9  S.  L.  T.  256. 

62.  Divorce— Effect— Provision  to  Wife 
—Aberdeen  Act— Provision  over  Entailed 
Estate. — A  husband  granted  a  bond  of  pro- 
vision in  his  wife's  favour  over  an  entailed 
estate  of  which  he  was  heir  in  possession. 
The  bond  was  in  terms  of  the  Aberdeen  Act, 
securing  a  sum  payable  on  the  grantor's  death. 
A  stipulation  in  the  spouses'  antenuptial  con- 
tract forbade  its  registration  without  the 
husband's  consent.  The  wife  having  divorced 
her  husband  for  adultery,  held  (1)  that  her 
obligation  in  his  favour  not  to  register  the 
bond  was  discharged;  (2)  that  her  rights 
under  the  bond  were  measured  by  its  terms 
and  limited  to  a  claim  against  the  estate  for 
the  amount  of  the  provision  in  the  event  of 
her  surviving  her  sometime  husband's  death. 
SomnrelPs  Tr.  v.  Dawes,  1903,  5  F.  1065 ;  40 
S.  L.  R802;  11  S.  L.  T.  259. 

63.  Divorce— Identiilcation  of  Defender 
by  Photograph.— L.  v.  L.,  1890,  17  R.  754 
folUnoed.  Cassidy  v.  Cassidy,  1893  (O.  H.),  1 
S.  L.  T.  358. 

64.  Divorce  —  Insanity  of  Defender  — 
Curator  ad  litem. — At  the  date  of  service  of 
an  action  of  divorce,  on  the  ground  of  adul- 
tery, the  defender  was  insane  and  confined  in 
an  asylum.  On  the  motion  of  the  pursuer, 
the  Lord  Ordinary  appointed  a  curator  ad 
litem.  Rossis  v.  Rossis,  1899  (0.  H.),  6  S.  L.  T. 
357. 

65.  Donation  between  Spouses— Improve- 
ments on  Wife's  Property.— ^«2^  that  out- 
lay made  by  a  husband  on  a  house  belonging 
to  his  wife  was  not  of  the  nature  of  donation, 
and  could  not  be  recovered  from  her  legal 
representatives.  Rankin  v.  Wither,  1886,  13 
R  903  ;  23  S.  L.  R.  629. 


903 


HUSBAND  AND  WIFE 


904 


66u  DoBatioB  Iwlwam 
Delhneij— Aeeontv  in  HaitaBd's 

iloiL  —  C%VcurAjf/ifi«e9  in  which  kf^id  that  an 
ft<cr:^/fiDt  in  name  of  •  wife  kept  br  her 
bu«b«JMl  mtut  be  regmrded  a«  a  deUrered 
dftcmaerut,  aod  that  on  the  husband's  death 
the  wife  waa  cmtitled  to  claim  aa  a  donation 
sums  placed  to  her  credit  by  her  hnsfaand. 
.^ffiUh  r.  ,<mitu4  Tr§^  1>*^,  12  R.  1«»6;  22 
S,  L.  R.  145. 

07.  Donatioii  bctwawi  SponiM— Proof— 
Depoiit  Boceipt  in  Wifo's  Naaa  found  in 
Husband's  Bopositorias— Bum  in  Account 
cmrottt  in  info's  Vsme.— Facu  which  the 

Court  fuld  sufficient  to  establish  after  the 
husband's  death  a  donation  infer  vivo*  by  a 
husband  to  his  wife  of  sums  of  money  (1)  on 
deposit  receipt,  and  (2)  on  account  current.  ; 
Thmtf/ti't  Exrs.  v.  Thmns^/n,  1882,  9  B.  911 ; 
19  8.  L.  K  653. 

6&  DoDAtion  botwaen  Sponsas  Bevook 
tion— Daath  of  Sponaa.— £f«^  proved  that  a 
husband  had  given  his  ?rife  her  own  property 
free  from  his  jus  mariti.  He  invested  it  in 
the  City  of  Glasgow  Bank,  her  husband  died, 
and  the  liquidators  sought  to  make  his  exe- 
cutors contributories.  Held  that  by  the 
husband's  death  the  gift  became  irrevocable. 
WrighVt  Exri.  v.  CUy  of  Glasgow  Bank,  1880, 
7  R.  627  ;  17  8,  L.  B.  333. 

09.  DoBAtion  batwaan  Sponsas— BaToca- 
tion— Exacution  by  Wifa  of  Husband's 
Battlamant. — A  wife  who  had  married  with- 
out  a  marriage-contract  signed  a  will  exe- 
cuted by  her  husband,  in  terms  of  which  she 
accepted  a  liferent  of  his  whole  estate  in  lieu 
of  her  legal  rights.  Held  that  she  was  en- 
titled to  revoke,  and  claim  her  legal  rights 
eighteen  months  after  her  husband's  death. 
Taylor  v.  Taylor's  Trs.,  1897  (O.  H.),  5  S.  L.  T. 
120. 

70.  Donation  batwaan  Spouses— Bavoca- 
tion—Haritai^a  snfajact  to  Burden.— Where 
a  wife  receives  from  her  husband  a  donation 
of  one-half  of  a  property  over  which  there 
is  a  bond  and  disposition  in  security,  the 
husband  being  personally  liable  in  the  bond, 
she  takes  the  gift  cum  miere,  and  her  share  of 
the  property  is  rateably  liable  in  a  question 
with  his  testamentary  trustees.  Circum" 
stajices  in  which  there  was  held  to  be  an  im- 
plied revocation.  Johnstoiie^s  Trs,  v.  Johnstone^ 
1896,  23  R.  638  ;  33  S.  L.  R.  392;  3  S.  L.  T. 
292 


—  L\rcufaMances 
in  which  k/,id  that  a  fansband  was  entitled  to 
revoke  a  mutoal  aettlement  aa  being  a  donatio 
intfr  rir^m  ft  ujf/rem.  Benri^s  Trs^  1884,  11 
R«46;  21  &  L.B.506. 


72. 


Act,  188L— -A  husband  and  wife  in  1880 
executed  a  motoal  deed  which  dealt  with  a 
sum  of  money  which  had  come  by  way  of 
legacy  to  the  wife.  They  agreed  that,  on  a 
certain  event  (which  ha{^ned),  the  foe  of 
half  this  money  should  vest  in  the  wife's 
brother,  subject  to  a  liferent  in  the  survivor 
of  the  spouses.  The  wife  died  in  1881.  Held 
that  the  deed  was  oontractoal  and  irrevocable, 
and  that  the  wife's  interest  was  constituted 
by  the  reasonable  provision  to  which  she  was 
entitled  under  sea  16  of  the  Conjugal  Bights 
Amendment  Act,  1861.  Mudie  v.  Clouyhj 
1896,  23  B.  1074  ;  33  &  L.  R.  775  ;  4  a  L.  T. 
92. 

73.  Donation  batwaan  Sponsas— Bavoca- 
tion  —  Mutual  SatUamant— Succassion  in 
fiiTOur  of  Wife's  Balativas.— ^liere  a  hus- 
band and  wife  had  entered  into  a  mutual 
settlement,  in  terms  of  which  the  husband 
conveyed  a  portion  of  his  estate  in  favour  of 
his  wife's  relations  after  the  death  of  the 
survivor  of  the  spouses,  and  the  settlement 
was  contractual, — held  that  the  doctrine  of 
dojiatio  inter  virum  et  tixorem  did  not  apply, 
the  gift  being  in  favour  of  third  parties. 
Noble  and  Others  v.  Noble,  1903,  10  S.  L.  T. 
774. 

74.  Donation  batwaan  Spousas— Bavoca- 
tion— Paraphernalia. — Gifts  by  a  husband 
to  his  wife  of  articles  of  paraphernalia  are 
not  revocable.  Sleigh  v.  SUigh^s  Factor,  1901 
(O.  H.),  9  S.  L.  T.  35. 

75.  Donation  between  Spouses— Bevoca- 
tion— Postnuptial  Assignation  to  Wife  of 
Assurance  on  Husband's  Life — Sum  Pay- 
able on  Husband's  Death  or  his  Attaining 
Sixty. — Circumstances  in  which  held  that  an 
assignation  in  favour  of  a  wife  of  a  policy 
of  assurance  on  the  husband's  life  in  terms 
of  which  the  sum  insured  was  payable  either 
on  the  husband's  death  or  on  his  attaining 
the  age  of  sixty,  was  not  a  provision  for  the 
wife  and  was  revocable.  Stewart  v.  Stewart, 
1904  (O.  H.),  11  S.  L.  T.  721. 

76.  Donation  between  Spouses— Bavoca- 
tion  —  Postnuptial  Provision — Insolyencsr 
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of  Hnsbaad. — Held  that  a  postnuptial  pro- 
vision to  a  wife  made  in  the  form  of  a  de 
prasetiti  assignation  of  leasehold  suhjects, 
and  reasonable  in  amount,  was  onerous,  and 
neither  revocable  by  the  husband  (or  his 
trustee  in  bankruptcy)  nor  struck  at  by  the 
Act  1621,  0.  18,  if  made  by  him  when  in- 
solvent. Robertton's  Tr,  v.  Robertson,  1900 
(0.  H),  8  S.  L.  T.  101.    See  No.  78. 

77.  Donation  between  SponseB— Revoca- 
tion— Provision  or  Donation.— The  test  of 
whether  a  transference  of  property  by  a 
husband  to  a  wife  is  a  provision  or  a  donation 
is — Does  the  wife  take  an  immediate  bene- 
ficial interest,  or  only  an  interest  by  way  of 
provision  contingent  on  her  surviving  her 
husband?  Anderson  v.  A7idersonf  1903,  5  F. 
323  ;  40  S.  L.  R.  291 ;  10  S.  L.  T.  669. 

78.  Donation  between  Sponses— Bevoca- 
tion  —  Beasonable  Provision  to  Wife- 
Bankruptcy.  —  By  deed  taking  immediate 
effect  a  husband  divested  himself  in  favour 
of  his  wife  of  his  whole  estate  'Ho  make  a 
reasonable  provision  for  her,  there  having 
been  no  regular  contract  of  marriage  betwixt 
us."  A  year  afterwards  sequestration  having 
been  awarded  against  the  husband's  estates, 
held  that  the  deed  was  either  of  the  nature 
of  a  gift  and  so  revoked  by  the  sequestration, 
or  an  alienation  to  a  conjunct  and  confident 
party.  Robertson^ s  Tr,  v.  Robertson  1901,  3 
F.  369  ;  38  S.  L.  R.  279 ;  8  S.  L.  T.  386. 

79.  Donation  between  Spouses— Bevoca- 
tion  —  Services  by  Wife  in  Husband's 
Business  —  Bemuneiatory  Donation.  —  A 
donation  made  to  a  wife  in  return  for  services 
rendered  to  the  husband  in  connection  with 
his  business  of  restaurateur,  held  not  to  be 
revocable.  Stevxirt  v.  Stewart^  1904  (O.  EL), 
11  8.  L.  T.  721. 

80.  Donation  between  Spouses — Bevoca- 
tion— Wife's  Unprotected  Liferent— Power 
to  Alienate— Onerous  Oonsideration.— An 

antenuptial  marriage-contract  conferred  on 
the  wife  a  liferent  of  the  husband's  heritage, 
which  was  not  declared  either  alimentary  or 
inaUenable.  Held  that  the  wife  could  validly 
consent  to  her  husband's  onerous  alienation 
of  the  liferent  subjects,  and  such  consent 
when  ratified  was  not  revocable  as  a  donatio 
inter  virum  et  tucorem.  Standard  Property  In- 
vestment  Coy,  v.  Cowe,  dx.,  1877,  4  R.  696 ;  14 
S.  L.  R.  439. 

81.  Donation  between  Spouses  —  Be- 
servation  by  Donor  of  Power  to  Dispose— 


Be  vocation  by  Creditors. — A  husband  took 
the  title  of  heritable  property  which  he  had 
purchased  in  favour  of  himself  and  his  wife  in 
conjunct  liferent  for  her  liferent  use  allenarly 
and  their  children  in  fee,  but  reserved  power 
to  ^*'  sell,  burden,  wadset  and  affect  with  debt, 
or  even  gratuitously  dispone  the  subjects  as 
if  he  were  absolute  proprietor  of  the  same." 
Held  that  the  subjects  were  not  protected 
from  the  creditors  of  the  husband.  Honey- 
man  <L  Wilson  V.  Robertson,  cfcc,  1886,  14  R. 
163 ;  24  S.  L.  R.  162. 

82.  Donation  between  Spouses— Sale  of 
English  Property  by  Wife— International 
Law  —  Jus  mariti  —  Heritable  Estate 
Abroad.  —  By  the  law  of  Scotland  money 
which  represents  heritable  estate  of  the  wife 
does  not  fall  under  the  husband's  jus  mariti. 
By  the  law  of  England  a  husband  has  pro- 
prietary rights  in  his  wife's  heritable  estate. 
So,  where  a  wife,  domiciled  with  her  husband 
in  Scotland,  sold  heritable  estate  in  England 
with  her  husband's  consent,  and  caused  the 
price  to  be  paid  to  him,  making  a  declaration 
that  she  gave  up  all  interest  in  it,  h^ld  that 
she  could  not  afterwards  plead  donation  and 
call  upon  her  husband  to  repay  the  money. 
fVelch  V.  Tenrient,  1891  (H.  L,),  18  R.  72;  28 
S.  L.  R.  963. 

83.  Donation  between  Spouses  or  Trust 
—Proof  of— Act  1696,  c.  25.— JETcW  that  the 
Act  1696,  c.  26,  has  no  application  in  a 
question  between  husband  and  wife.  Ander- 
son V.  Anderson's  Trs,,  1898  (O.  H),  6  S.  L.  T.  204. 

84.  Jus  mariti— Acquiescence  in  Wife's 
Settlement— Personal  Bar. — A  wife  during 
the  subsistence  of  her  marriage  succeeded 
to  certain  moveable  property,  but  died,  sur- 
vived by  her  husband,  before  it  had  been 
made  over  to  her,  leaving  a  trust-disposition 
and  settlement  conveying  her  whole  estate 
in  general  terms.  The  wife's  trustees  made 
certain  pa3rments  in  terms  of  the  trust-deed, 
and  to  the  husband  inter  alios.  The  husband 
subsequently,  being  in  knowledge  of  his  legal 
rights,  offered  to  abide  by  the  terms  of  his 
wife's  trust-settlement  on  certain  conditions. 
These  conditions  were  not  fulfilled.  Held 
that  the  trust-deed  of  the  wife  carried  no 
part  of  the  succession  which  had  fallen  to  her, 
that  it  belonged  to  her  husband  jure  mariti, 
and  that  he  was  not  barred  by  his  conduct 
from  claiming  it.  Kelso  v.  Kelso's  Trs.,  1882, 
19  S.  L.  R.  466. 

85.  Jus  mariti— Annuity. — An  annuity  is 
heritable,  and  where  the  creditor  is  a  married 
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woman,  does  not  fall  under  the  jus  mariti, 
except  to  the  extent  of  the  termly  payments 
as  they  faU  due.      Beid  v.  M' Walter,  1878, 

5  R.  630;  15  S.  L.  R.  380. 

86.  Job  mariti— Exclusion  of-— Jus  a4- 
ministrationis. — Observations  on  a  hushand's 
jiu  administrationis  in  relation  to  property 
of  his  wife's  from  which  his  jus  mariti  is 
excluded.  Bryce's  Trs.,  1878,  5  R.  722;  15 
S.  L.  R.  412. 

87.  Job  mariti  —  Hasband's  Power  to 
repudiate  Provision  to  Wife  and  claim 
Legitim. — It  is  a  question  of  circumstances 
whether  a  hushand  is  entitled  to  repudiate 
provisions  made  to  his  wife  by  her  father  (ex- 
clusive of  the  jiu  mariti)  and  claim  for  himself 
her  legitim.  (Stevenson  v.  Hamilton^  1838, 1  D. 
181  followed.)  Millar  v.  BirreU,  1876,  4  R.  87 ; 
14  S.  L.  R.  58. 

88.  Jus  mariti— Form  of  Marriage  with 
Woman  already  Married.— Q.  Prior  to  the 
Married  Women's  Property  Act,  1881,  did  the 
separate  estate  of  a  woman  pass  under  the 
jus  mariti  of  a  man  with  whom  she  went 
through  a  form  of  marriage,  her  husband 
being  at  the  time  alive  P  Wright  v.  Sharp, 
1880,  7  R.  460;  17  S.  L.  R.  293. 

89.  Jus  mariti— Heritable  Estate  suc- 
ceeded to  by  Wife— Subsequent  Conver- 
sion.— Held  (per  Ld.  McLaren)  that  if  at  the 
time  a  woman  marries,  her  interest  in  a 
succession  is  heritable,  its  subsequent  con- 
version to  moveable  does  not  bring  it  under 
the  jvs  mariti  of  her  husband.  Aitken,  d'c. 
V.  Munro,  rfrc,  1883,  10  R.  1097 :  20  S.  L.  R. 
741. 

90.  Jus  mariti— Policy  of  Insurance  over 
Wife's  Life — Acquirenda. — Held  that  a  sum 
payable  under  a  policy  of  insurance  over  a 
wife's  life,  on  her  death,  to  her  executors  or 
assignees,  did  not  pass  in  bonis  of  her  husband 
by  virtue  of  the  jus  mariti,  Ramsay's  Trs.  v. 
Ramsay,  1899,  1   F.  495 ;  36   S.  L.  R.   385 ; 

6  S.  L.  T.  307. 

91.  Jus  mariti— Surrender  of— Implied. 

— The  property  of  a  lady  parsed  jure  mariti  to 
her  husband.  Then  the  spouses  lived  apart, 
and  the  wife  enjoyed  the  use  of  the  property, 
but  received  no  other  aliment  from  her  hus- 
band. Then  each  of  the  spouses  obtained 
decree  of  divorce  against  the  other ;  and  the 
question    arose,  whether  the  husband    had 


abandoned  his  jus  mariti  over  his  late  wife's 
estate  ?  Held  that  he  had  not.  Henderson  v. 
Hejiderson,  1889,  17  R.  18 ;  27  S.  L.  R.  23. 

92.  Jus  relictA— Amount— Deductions- 
Pension  to  Widow  paid  for  by  Husband.— 

In  computing  jus  relida,  held  that  the  widow 
should  not  be  debited  with  amount  of  a 
pension  which  had  been  secured  to  her  by 
payments  made  by  her  husband  during  his 
Ufe.  Craigu^s  Trs.  v.  Oraigie,  1904,  6  F.  343 ; 
41  S.  L.  R.  254 ;  11  S.  L.  T.  628. 

93.  Jus  relictsd-Amount— Estate  as  at 
Death  of  Husband. — Jus  relictce  is  to  be  cal- 
culated as  at  the  date  of  the  husband's  death. 
That  his  executors,  before  paying  jus  relictce, 
had  carried  on  his  business  for  some  time 
subsequent  to  that  date  and  then  realised  it, 
so  that  it  was  increased  in  value, — held  not 
to  entitle  the  widow  to  take  the  date  of 
realisation  as  the  date  for  calculating  her 
claim.  Maben  v.  Mahen's  Exrs.,  1901  (0.  H.),  8 
S.  L.  T.  486. 

94.  Jus  relicts- Burden  on  Heritable 
Estate. — A  husband  died  leaving  heritable 
and  moveable  estate.  His  widow  claimed  jus 
relictce.  Part  of  the  heritable  estate  was 
burdened  by  an  obligation  to  erect  buildings 
upon  the  subjects.  Held  that  the  per- 
formance of  this  burden  must  be  borne  by 
the  personal  estate  before  the  jits  relictfE  was 
claimed.  Ross  v.  Ros^  Trs.,  1901  (O.  H.),  9 
S.  L.  T.  340. 

95.  Jus  relicts  —  Defeat  of  Claim  by 
Alienation  of  Property.— A  husband  may 
defeat  his  wife's  claim  for  jus  relictce  by  giving 
away  his  whole  estate  during  his  life.  Allan 
V.  Stark,  1901  (O.  H.),  8  S.  L.  T.  468. 

96.  Jus  relictsB  —  Divorce  —  Domicile — 
Presumed  Domicile — Jurisdiction. — A  domi- 
ciled Scotsman  married  in  1873,  and  continued 
in  Scotland  till  1889,  when  he  went  to  the 
Isle  of  Man,  where,  animo  et  facto,  he  acquired 
a  new  domicile.  From  1880  till  1895  he  lived 
in  adultery  with  A.  B.  In  1898  his  wife 
raised  in  the  Scottish  Courts  an  action  of 
divorce,  and  obtained  decree;  the  Court 
sustaining  its  jurisdiction,  on  the  ground 
that,  cause  of  action  having  arisen  while 
the  defender  was  still  in  Scotland,  he  could 
not  deprive  his  wife  of  her  remedy  by  chang- 
ing his  domicile.  Thereafter  the  wife  raised, 
in  the  Court  of  Session,  an  action  for  terce 
and  jus  relictce.  Her  claim  for  terce  over 
heritage    in    Scotland  was    admitted.      The 
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claim  for  jus  relicta  was  disputed,  because 
the  succession  of  the  defender  (who  was 
domiciled  there)  fell  to  be  regulated  by  the 
laws  of  the  Isle  of  Man,  which  did  not  re- 
cognise a  claim  of  jus  reltcta.  The  Court 
foimd  the  pursuer  entitled  to  jus  reltcfcs. 
The  reasoning  of  the  judgment  appears  to 
be: — The  Courts  of  Scotkuad  can  pronounce 
decree  of  divorce  only  when  the  husband  is, 
at  the  date  of  the  action,  a  domiciled  Scots- 
man ;  the  Court  had  jurisdiction  (it  had  held 
so)  to  pronounce  decree  of  divorce  between 
the  parties  here ;  therefore  the  defender  was 
at  the  date  of  that  decree  a  domiciled  Scot, 
and  his  succession  fell  to  be  regulated  by  the 
law  of  Scotland.  Accordingly,  his  wife,  at  the 
date  of  decree  of  divorce,  was  entitled  to 
jus  rdicUx,  Ld.  Toung  thought  the  forum 
in  Scotland  not  convenient,  and  dissented. 
Manderson  v.  Sutherland,  1699,  1  F.  621 ;  36 
&  L.  B.  432 ;  6  S.  L.  T.  364. 

97.  Job  relicto  —  Mutual  Settlement- 
Implied  Discharge  of  Legal  Bights.— A 
husband  and  wife  entered  into  a  mutual 
settlement.  The  husband  provided  the  wife 
with  £3000,  "reserving  to  myself  the  full 
right  of  disposal  by  testamentary  writing 
or  otherwise  of  the  whole  remainder  of  my 
personal  estate  as  well  as  my  heritable  estate, 
so  far  as  not  required  for  fulfilling  the  obliga- 
tions hereby  undertaken  by  me."  The  wife, 
on  the  other  hand,  made  over  the  whole  of 
her  estate  to  her  husband.  The  husband  died 
intestate.  Held  that  the  settlement  did  not 
operate  a  discharge  of  the  wife's  jus  rdictce, 
Wrights  Trs.,  1897  (O.  H.),  4  S.  L.  T.  358. 

98.  Jus  relicts  —  Nature  of  Olaim  — 
Debt   or   Share   of  Corpus  of  Estate.— 

Question :  Whether  a  wife's  claim  of  jus 
rdidos  entitles  her  to  demand  a  share  of 
the  corpus  of  her  deceased  husband's  estate  P 
StevMH  V.  KeilUr  db  Son,  Ltd.,  1902,  4  F.  657  ; 
39  S.  L.  B.  353. 

99.  Jus  relicta  —  Nature  of  Claim- 
Debt. — A  widow's  claims  against  her  hus- 
band's estate  are  of  the  nature  of  debts. 
Tait*s  Trs,  v.  Lees,  dc,  1886,  13  B.  1104;  23 
S.  L.  B.  782. 

100.  Jus  relicta— Benunciatiou  — Sig- 
nature of  Husband's  WilL— A  husband's 
trust  disposition  stated  that  his  wife  had 
signed  it  in  approval  of  certain  clauses  (which 
the  Court  held  to  imply  an  approval  of  a 
provision  of  a  liferent  in  her  favour),  and  the 
lady  signed  the  deed.    She  survived  her  hus- 


band for  only  a  few  days.  Held  that  the  lady 
had  discharged  her  claim  iorjus  relictce  as  in  a 
question  between  her  husband's  trustees  and 
her  own  representatives.  Edtoard  v.  Cheyne, 
1888  (H.  L.),  15  B.  33 ;  25  S.  L.  B.  422. 

101.  Jus  relicta— Second  Wife— Mutual 
Settlement  by  first  Wife  and  Husband— 
Bevocation. — By  mutual  settlement  declared 
to  be  irrevocable  spouses  bequeathed  their 
moveable  property  to  the  survivor.  They 
further  bequeathed  the  remainder  on  the 
death  of  the  survivor,  who  had  power  to 
apply  the  estate  to  his  or  her  benefit,  one- 
half  to  the  heirs  whomsoever  of  the  husband, 
one-half  to  the  heirs  whomsoever  of  the  wife. 
The  husband  survived,  married  again,  then 
died,  survived  by  his  second  wife.  In  a  ques- 
tion between  the  widow  claiming  jus  relictce 
and  the  beneficiaries  under  the  deed  of 
settlement,  held  that  whether  the  deed  of 
settlement  was  revocable  or  not  it  could  not 
defeat  a  claim  for  jus  relictce.  Bell  ami  Others 
V.  Sands  and  Others,  1893  (O.  H.),  1  S.  L.  T.  58. 

102.  Jus  relicti— Divorce  of  Wife.— A 
husband  does  not  become  entitled  to  jus  relicti 
by  the  divorce  of  his  wife.  Eddington  v. 
Robertson,  1895,  22  B.  430;  32  S.  L.  B.  312; 
2  S.  L.  T.  547. 

103.  Jus  relicti— Exclusion  of  Bight- 
Antenuptial  Trust  by  Wife— Besenred 
Power  to  dispose  of  Tee.— Held  that  a  hus- 
band was  not  disentitled  to  claim  jus  relicti 
out  of  the  estate  of  his  deceased  wife  because 
she  had  conveyed  her  whole  estate  to  trustees 
by  antenuptial  trust-deed,  reserving  to  her- 
self power  of  disposal  The  husband  was  not 
a  party  to  the  deed  and  took  no  benefit  under 
it.  Lyon*8  Trs.  v.  Miller,  1903,  5  F.  1096  ;  40 
S.  L.  R774;  11  S.  L.  T.  211. 

104.  Jus  relicti— Married  Women's  Pro- 
perty Act,  1881,  sec  6. —  A  husband  is 
entitled  to  jus  relicti  out  of  his  wife's  separate 
estate  although  the  marriage  took  place  prior 
to  the  passing  of  the  Married  Women's  Pro- 
perty Act.  Fotheringham^s  Trs.  v.  Fotheringham, 
1889, 16  R  873  ;  26  S.  L.  B.  609. 

105.  Jus  relicti— Married  Women's  Pro- 
perty Act,  1881— Interpretation  of  sec.  6— 
Application  of  sec.  3,  subsec  2.— A  woman 
married  before  the  passing  of  the  above  Act 
succeeded  to  moveable  property,  some  before 
and  some  after  the  date  of  the  Act,  which 
was  settled  upon  her  for  her  personal  use  and 
free  from  the  jvs  mariti  of  her  husband.    She 
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died  without  issue,  intestate  and  domiciled  in 
Scotland  Held  that  sec.  6  of  the  above  Act 
applies  to  marriages  entered  into  before  the 
passing  of  the  Act  as  well  as  to  those  con- 
tracted after  its  date,  and  that  the  husband 
was  entitled  to  one-half  of  the  moveable 
estate  of  his  wife.  Held  also  that  subsec.  3  of 
sec.  2  applies  only  to  the  preceding  sections. 
Pateriont  v.  Poe,  1883,  8  A.  C.  678;  10  R 
(H.  L.)  73 ;  21  S.  L.  R.  48. 

106.  Marriage— Oonstitntion— Ceremony 
at  Time  when  Impediment  not  Bemoved— 
Oohabitation  after  Bemoval  of  Impediment 
— Habit  and  Bepute. — Parties  went  through 
a  marriage  ceremony  at  a  time  when,  owing 
to  the  time  of  appeal  to  the  House  of  Lords 
from  an  English  decree  of  divorce  not  having 
expired,  there  existed  an  impediment  to  their 
marriage.  They  did  not  know  of  the  im- 
pediment, continuously  lived  together  as 
husband  and  wife,  but  did  not  interchange 
express  consent  after  the  removal  of  the 
impediment.  Held  that  on  the  removal  of 
the  impediment  the  marriage  was  constituted. 
JFall  V.  De  Thoren,  1874,  1  R.  1036;  1876,  1 
A.  C.  686 ;  3  R  (H.  L.)  28. 

107.  Marriage— Declarations  of  Relation- 
ship.— The  pursuer  of  an  action  of  declarator 
of  marriage  which  is  founded  on  written 
declarations  passing  between  the  parties 
acknowledging  the  relationship  must  prove 
the  circuihstances  in  which  the  declarations 
were  made  to  show  the  intention  of  the 
parties  to  marry.  Im/rie  v.  Imrief  1891,  19  R. 
185;  29S.  L.  R.  161. 

108.  Marriage  — Oonstitntion  —  De  prsB- 
senti  Consent. — ^Three  years  after  the  alleged 
husband's  death  a  woman  raised  an  action  of 
declarator  of  marriage,  based  mainly  on  aver- 
ments of  de  prasenti  consent.  Held  that  the 
alleged  marriage  had  been  instructed.  Robert- 
son V.  StewaH,  1874, 1  R.  532 ;  11  S.  L.  R.  427. 
Reversed  1875,  L.  R,  2  Sc.  App.  494 ;  2  R 
(H.  L.)  80 ;  12  a  L.  R  514. 

109.  Marriage— Constitution— Promise— 
Subsequente  copnla— Per  verba  de  presenti 
— Proof.  —  In  an  action  of  declarator  of 
marriage  foimded  on  promise  suhseqitente 
copula  or  per  verba  de  presenti^  the  Court  in 
order  to  ascertain  the  intention  of  parties 
will  look  to  the  whole  facts  and  circumstances, 
including  their  conduct  after  the  alleged 
marriage.  Maloy,  dx.  v.  Macadam,  d;c.,  1885, 
12  R.  431 ;  22  S.  L.  R  243. 


110.  Marriage  —  Oonstitation  —  Promise 
Snbsequente  oopnla— Habit  and  Repnte. 
— ^The  Lord  Ordinary  in  this  case  hdd,  on  the 
evidence,  that  there  had  been  no  marriage. 
Cossar  v.  Cossar,  1901  (0.  H.),  9  S.  L.  T.  44. 

HI.  Marriage— Constitation— Promise 
Snbsequente  copnla— Date  of  Marriage- 
Declarator  after  Death  of  one  of  Parties.— 
Held  (per  Ld.  MacLaren)  that  a  marriage 
founded  on  promise  stibsequente  copula  cannot 
be  declared  after  the  death  of  one  of  the 
parties  in  respect  that  it  is  not  completed  till 
constituted  by  decree.  Maloy,  dec.  v.  Macadam^ 
dfc,  1885,  12  R.  431 ;  22  S.  L.  R  243. 

112.  Marriage  — Impediment— Cobabitar 
tion  after  Bemoyal— Habit  and  Repute.- 

When  a  marriage  ceremony  took  place  in 
Scotland,  the  parties  being  ignorant  of  a 
temporary  impediment,  subsequently  removed, 
and  when,  believing  the  marriage  valid,  they 
lived  continuously  together  for  years  as  hus- 
band and  wife,  being  so  regarded  by  all  who 
knew  them,  held  that,  although  there  was  no 
proof  of  mutual  consent  by  verbal  declaration, 
the  marriage  had  been  established  by  habit 
and  repute.  De  Thoren  v.  Wall,  1876,  1  A.  C. 
686 ;  3  R  (H.  L.)  28. 

113.  Marriage— Nullity— Impotency.— 

Inability  to  copulate  on  the  part  of  the 
woman  held  to  be  a  good  ground  for  declaring 
a  marriage  null.  C.  v.  M.,  1876,  3  R  693  ;  13 
S.  L.  R.  463. 

Hi.  Marriage— Nullity— Impotency — 
Relative  to  Particular  Person.— Impotency 
of  person  (otherwise  physically  sound)  rela- 
tively to  the  particular  person  is  a  good 
ground  for  declarator  of  nullity  of  marriage. 
A.  B,  V.  a  n.,  1902  (O.  H.),  10  S.  L.  T.  264, 
266. 

115.  Marriage  —  Nullity  —  Incapacity— 
Physical  or  Moral— Declinature  to  con- 
summate.— Where  a  woman  who  had  gone 
through  a  ceremony  of  marriage  with  a  man 
declined  to  consummate  the  marriage,  alleg- 
ing invincible  repugnance  to  him,  the  Court 
declared  the  marriage  null.  A.  B,  v.  C  i>., 
1900  (O.  H.),  38  S.  L.  R  559;  8  S.  L.  T.  253. 

116.  Marriage— Nullity— Impotency  — 
Three  Tears'  Co-habitation— ''Sincerity" 
—  Personal  Bar— Adultery  — Mora.— The 
doctrine  of  the  Canon  Law  that  impotency 
will  be  presumed  from  non-consummation 
during  a  cohabitation  of  three  years  has  not 
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been  followed  in  Scotland.  Even  if  it  were 
applicable  it  is  only  presumptive  evidence, 
and  other  evidence  may  be  adduced  and 
founded  on  where  there  has  not  been  three 
years'  cohabitation.  It  is  not  necessary  to 
show  that  the  only  motive  for  raising  a 
declarator  of  nullity  of  marriage  is  the  exist- 
ence of  the  impotency  complained  of.  Held 
that  a  woman  who  had  given  birth  to  an 
illegitimate  child  and  against  whom  an  action 
of  divorce  had  been  raised  was  not  barred 
from  raising  a  declarator  of  nullity.  In  an 
action  of  declarator  of  nullity  of  marriage^ 
held  on  the  evidence  that  the  husband  was 
impotent  although  there  was  no  malformation 
or  sign  of  ill-health,  and  decree  granted. 
Observed  (j>er  Ld.  Chancellor):  "Where  there 
is  a  controversy  of  fact  great  delay  in  bring- 
ing forward  the  case  increases  in  proportion 
to  the  length  of  that  delay  the  burden  of 
proof  which  is  thrown  upon  the  plaintiff,  but 
that  there  is  any  definite  or  absolute  bar 
arising  from  a  certain  amount  of  delay  is  a 
proposition  which  I  apprehend  cannot  be 
established  either  by  any  Scotch  or  by  any 
EngUsh  authorities."  0.  B.  v.  A,  B,,  1884, 10 
A.  C.  171 ;  12  R.  (H.  L.)  36 ;  22  S.  L.  R  461. 

117.  Mama«e— Nullity— Personfttion— 
Fraadulent  MiflrepresentatioxL  —  A  man, 
under  an  assumed  name,  and  having  made 
false  and  fraudulent  statements  as  to  his 
means  and  social  position,  induced  a  young 
woman  to  marry  him.  They  went  through  a 
form  of  marriage  which  was  duly  registered : 
a  child  was  bom.  On  the  woman  discovering 
the  true  facts,  the  Lord  Ordinary  granted 
decree  of  nullity.  JViUon  v.  Hortiy  1904  (O.H.), 
41  S.  L.  R.  312;  11  S.  L.  T.  702. 

118.  liarriage  —  Prohibited  Degrees  — 
Deceased  Wife's  Niece.— It  is  not  lawful  for 
a  man  to  marry  the  niece  of  his  dead  wife. 
Purvei^  Trs,  v.  Purves,  1896,  22  R.  513;  32 
S.  L.  R  379;  2  S.  L.  T.  627. 

119.  Paraphernalia— Wardrobe.— ^6^  in 

a  competition  between  a  wife  and  the  trustee 
in  bankruptcy  of  her  husband  that  a  wardrobe 
was  inter  parajphermdia^  although  for  a  few 
months  after  it  was  got  the  husband  also  used 
it.     Cameron  v.  M'Lean,  1876,  13  S.  L.  R.  278. 

120.  Prsepositiira  —  Malicious  Act  of 
Wife  — Liability  of  Husband- Wrongous 
Apprehension  and  Incarceration.  —  In  an 
action  of  damages  for  wrongous  apprehension 
and  incarceration  the  pursuer  averred  that 
the  complaint  on  which  she  was  charged  pro- 


ceeded on  information  given  by  the  wife  of 
the  defender,  '^  acting  for  him  and  with  his 
authority/'  and  "  in  the  course  of  the  manage- 
ment of  his  business,  and  within  the  scope 
and  in  accordance  with  the  mandate  or 
authority  under  which  she  was  appointed  to 
act  as  his  representative " ;  further,  that 
though  he  had  been  absent  when  the  infor- 
mation was  given  and  the  apprehension  was 
made,  he  entirely  approved  of  and  adopted 
the  statements,  and  approved  of  the  accusa- 
tion being  persisted  in.  Held  that  these 
statements  were  irrelevant.  Mullen  v.  TFhUe, 
1881,  18  S.  L.  R.  493. 


121.  Prsepositura— Obligation  of 
Liability  of  Husband. — Where  a  husband 
consents  to  his  wife  undertaking  an  oflBce,  he 
becomes  liable  for  the  obligations  undertaken 
by  her  in  that  character  if  she  has  no  separate 
estate.  Patttseon,  dx.  v.  AT*  Vicar,  13  R.  550 ; 
23  S.  L.  R.  373. 

122.  Separation  —  Oruelty— Adultery  of 

Pursuer. — Decree  of  separation  granted  though 
the  pursuer  admitted  at  the  proof  that  she 
was  living  in  adultery.  Taylor  v.  Taylor,  1903 
(O.  H.),  11  S.  L.  T.  487. 

123.  Separation— Adultery— Gruelty— 
Condonation— Wliether  Acts  of  Adultery 
Prior  to  a  Reconciliation  can  be  Founded 
upon. — In  an  action  of  separation  and  aliment 
at  the  instance  of  a  wife  against  a  husband 
on  the  ground  of  adultery  and  cruelty,  the 
defender  pleaded  that  the  pursuer  after  hav- 
ing left  him,  as  she  alleged,  on  account  of 
his  cruelty  and  adultery,  had  condoned  the 
alleged  acts  by  returning  to  his  society,  al- 
though in  the  full  belief  of  his  guilt.  The 
pursuer  admitted  her  return,  but  averred  that 
she  did  so  on  representations  which  led  her  to 
the  conclusion  that  the  defender  was  innocent 
of  the  adultery.  The  Court  allowed  the 
parties  a  proof  of  their  whole  averments  on 
record,  reserving  all  questions  as  to  the  re- 
levancy of  the  averments  of  adultery  and 
cruelty  prior  to  the  alleged  reconciliation  of 
the  spouses  as  substantive  grounds  of  action. 
Observed  that  in  actions  of  separation,  acts  of 
cruelty  alleged  both  before  and  after  a  recon- 
ciliation may  be  proved.  Question,  whether 
the  pursuer  is  entitled  to  prove  prior  adultery. 

]ratson  V.  IVatson,  1874,  12  S.  L.  R.  78. 

124.  Separation  —  Cruelty— Condonation 
—Voluntary  Separation.— (1)  Condonation 
is  not  a  conclusive  defence  to  an  action  for 
separation  and  aliment,  and  the  acts  forgiven 
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may  be  considered;  (2)  acts  of  cruelty  after 
the  pursuer  left  defender  may  be  considered ; 
(3)  an  existing  extrajudicial  agreement  to 
separate  is  not  a  bar  to  decree.  Martin  v, 
Martin,  1896  (0.  H.),  3  S.  L.  T.  150. 

125.  Separation— Omelty—Oondonation. 

— Acts  of  cruelty  which  have  been  condoned 
are  good  evidence  to  colour  later  acts,  which, 
although  harsh,  would  not  in  themselves 
ground  an  action  of  separation  and  aliment. 
Smeaton  v.  Smeaton,  1900, 2  F.  837 ;  37  S.  L.  R. 
596  ;  7  S.  L.  T.  468. 

126.  Separation— Cruelty— GondonatioxL 
— A  wife,  who  had  left  her  husband's  house 
on  account  of  his  cruelty,  returned  to  him 
and  lived  with  him  without  quarrel  for  five 
years,  when  differences  again  arose.  On  her 
raising  an  action  of  separation  and  aliment 
against  him,  on  the  ground  of  cruelty,  partly 
after  and  partly  before  the  reconciliation, 
held  that  she  was  entitled  to  prove  acts  of 
violence  before  the  reconciliation.  Graham  v. 
Graham,  1878,  5  R.  1093;  15  S.  L.  R.  728. 

127.  Separation— Cmelty— False  Oharges 
of  Criminal  Immorality.— A  false  charge  of 
criminal  immorality,  if  made  by  one  spouse 
against  another  and  persisted  in,  is  cruelty 
and  a  good  ground  for  decree  of  separation 
and  aliment  if  it  results  in  injury,  or  in 
reasonable  apprehension  of  injury,  to  bodily  or 
mental  health  of  the  person  accused.  Aitchison 
V.  Aitchison,  1902  (O.  H.),  10  S.  L.  T.  331. 

128.  Separation— Cruelty— Habitual  In- 
toxication—Fear of  Violence.— Habitual 
intoxication  on  the  part  of  the  husband 
coupled  with  such  conduct  as  to  induce 
reasonable  fear  of  personal  injury  to  the  wife, 
is  sufficient  to  entitle  the  wife  to  a  decree 
of  separation  a  mensa  et  thoro,  M*Gaan  v. 
M'Gaan,  1880,  8  R.  279 ;  18  S.  L.  R  155. 

129.  Separation— Cruelty— Necessity  for 
Proof— Defence  of  Cruelty  sustained  in 
action  of  Divorce  for  Desertion— Res  judi- 
cata.— In  an  action  for  divorce  on  the  ground 
of  desertion  raised  by  a  husband  against  his 
wife,  the  wife  proved  cruelty  sufficient  to 
justify  non-adherence,  and  decree  was  refused. 
In  a  later  action  for  separation  and  aliment 
raised  by  the  wife  on  the  ground  of  the  hus- 
band's cruelty,  held  that  the  judgment  in  the 
previous  case  was  not  res  judicata  to  the 
effect  of  excluding  the  necessity  for  proof. 
Stevms  V.  Stevens,  1882,  9  R.  730 ;  19  S.  L.  R. 
497. 


190.  Separation— Cruelty— Venereal  dis- 
ease.— Reckless  communication  of  venereal 
disease  by  a  husband  to  his  wife  constitutes 
cruelty.  Strain  v.  Strair^  1885,  13  R.  132 ;  23 
S.  MM  R.  90* 

131.  Separation— Cruelty  of  Wife— Ali- 
ment.— A  husband  found  entitled  to  decree 
of  judicial  separation  from  his  wife  on  the 
ground  of  cruelty,  he  undertaking  to  provide 
her  suitable  aliment.  Nisbet  v.  Nishet,  1896 
(0.  H.),  34  S.  L.  R.  229  ;  4  S.  L.  T.  142. 

132.  Separation— Insanity  of  Pursuer.- 

An  insane  wife  cannot  raise  an  action  of 
separation  and  aliment.  Thomson  v.  Thomson, 
1887,  14  R.  634 ;  24  S.  L.  R.  450. 

133.  Separation— EecalL— The  Court  will 
not  entertain  an  action  at  the  instance  of  a 
spouse  for  recall  of  a  decree  of  separation 
pronounced  against  him  or  her,  on  the  ground 
that  the  cause  which  led  to  the  separation  no 
longer  exists.  Strain  v.  Strain,  1890,  17  R. 
297  ;  27  S.  L.  R.  239. 

134.  Separation— Title  to  Sue— Obstacle 
-Previous  Ifarria^  of  Spouse— Nullity.- 
Jean  Craigie  married  Scott  in  1868,  their  ages 
being  twenty-five  and  twenty-six.  Scott  left 
her  in  1871,  and  she  never  heard  of  him  again. 
In  1875  she  went  through  a  ceremony  of 
marriage  with  Sharp,  believing  herself  to  be 
free.  In  1897  she  raised  an  action  for  separa- 
tion and  aliment  against  Sharp.  The  Lord 
Ordinary  dismissed  the  action,  holding  that 
the  marriage  to  Sharp  had  not  been  proved 
(1898,  5  S.  L.  T.  291);  the  Court  recalled  this 
interlocutor  and  sisted  procedure  to  enable 
Sharp  to  bring  a  declarator  of  nullity.  No 
such  action  having  been  brought,  after  the 
lapse  of  four  months,  the  Court  adhered. 
Sharp  V.  SharTp,  1898,  25  R.  1132;  35  S.  L.  R. 
825.  That  the  husband  would  be  entitled  to 
decree  of  nullity  was  decided  by  Ld.  Moncreiff 
in  Mackenaie  v.  Macfarlane,  1891  (reported 
5  S.  L.  T.  292). 

135.  Separation— Voluntary— Funds  held 
for  joint  benefit  of  Spouses.— Where  spouses 
were  living  apart  of  consent,  held  that  a  fund 
administered  by  trustees  for  their  joint  bene- 
fit, and  payable  on  their  joint  receipt,  should 
be  paid  over  half  to  each.  Bruee^s  Trs.  v. 
Bruce's  Trustee,  1894,  21  R.  593 ;  31  S,  L.  R. 

462 ;  1  S.  L.  T.  543. 

136.  Terce— Deductions— Estate  Duty.— 

Estate  duty  held  a  proper  deduction  agunst 
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teroer  in  proportion  to  her  interest.    lioss 
V.  Bost^  Trs.,  1901  (O.  H.),  9  S.  L.  T.  340. 

137.  Terce— Heritable  SnljectB  sold  with 
Widow's  Oonsent-— Interest  in  lieu  of  Terce. 
—Boss  V.  Rou^  Trs.,  1901  (O.  H.^  9  S.  L.  T.  340. 

138.  Terce— Heritable  Security  over  Pro- 
perty—Principal Sum  in  compute  with 
Terce. — The  principal  sum  in  a  bond  and 
disposition  in  security  cannot  be  brought  t/i 
comptUo,  so  as  to  hurt  or  diminish  the  terce  to 
which  a  widow  has  been  served  or  cognosced. 
Blacies  Trs.  v.  Scott,  1895  (O.  H.),  3  S.  L.  T.  8. 

139.  Terce— Moveable  Succession— For- 
eigner—Heritable  Bonds.— By  the  law  of 
Ireland  the  wife  of  a  man  dying  intestate 
takes  one-half  of  his  moveable  estate.  An 
Irishman  died  intestate.  Part  of  his  estate 
consisted  of  heritable  bonds  in  Scotland.  Held 
that  his  widow  was  entitled  to  (1)  terce  out 
of  the  bonds ;  (2)  one-half  of  the  balance  of  the 
bonds.  Tradn  v.  Train's  Exrz.,  1899,  2  F.  146 ; 
37  S.  L.  R.  107 ;  7  S.  L.  T.  238. 

140.  Terce— Subjects— Profits  of  Minerals 
—Lease  of  Mansion-House.- Neither  the 
profits  derived  from  mines  worked  upon  her 
husband's  estate,  nor  the  rent  of  the  mansion- 
house  (if  let),  form  subjects  of  widow's  terce. 
ConstdbWB  Trs.  v.  Cumtable,  1904,  6  F.  826 ;  41 
S.  L.  B.  624 ;  12  S.  L.  T.  133. 

141.  Terce— Jus  relicts- Bepudiation 
of  Conventional  Provisions— Delay— De- 
duction of  Income  Tax. — A  widow  after  a 
delay  of  twelve  years  brought  an  action  of 
reduction  against  her  husband's  trustees  seek- 
ing reduction  of  their  marriage-contract  and 
for  payment  of  terce  and^'iM  rdictas,  and  decree 
of  reduction  was  pronounced.  The  trustees 
thereupon  lodged  accounts  of  the  estate  to 
which  she  was  entitled.  Held  that  pursuer 
was  not  entitled  to  interest  above  deposit 
receipt  rate  in  respect  that  the  trustees  had 
no  duty  of  investment  and  they  were  not  in 
mora,  and  also  that  the  trustees  were  entitled 
to  deduct  income  tax  which  they  had  paid. 
Summers  v.  Swmrurs'  Trs,,  1893  (O.  H.),  1 S.  L.  T. 
77. 

142.  Wife— Diligence  at  Wife's  Instance 
—  Husband's  Concurrence  —  Concurrence 
Subsequently  Given- Validity  of  Diligence 
— Suspension. — Where  a  complainer  who  had 
been  incarcerated  on  a  charge,  at  the  instance  of 
a  married  woman,  and  proceeding  upon  a  decree 
for  a  sum  of  money  falling  under  the^'tM  mariti, 


presented  a  note  of  suspension  and  liberation 
on  the  ground  that  the  husband  should  have 
concurred  in  the  instance, — held  that  the  de- 
fect was  cured  ah  initio  by  the  husband 
lodging  answers  to  the  note  along  with  his 
wife  and  intimating  his  concurrence  in  her 
proceedings.  Bartholomew  v.  Houeton,  1881 
(0.  H.),  18  S.  L.  B.  568. 

143.  Wife— Personal  Action  — Title  to 
Sue— Illegitimate  Child— Aliment.— A  mar- 
ried woman,  deserted  by  her  husband,  held 
in  titulo  to  sue  for  aliment  for  an  illegitimate 
child.  McQuillan  v.  Smith,  1892,  19  B.  375; 
29  S.  L.  B.  316.  Cf.  Wilkinson  v.  Bain,  1880, 
8  B.  72 ;  18  S.  L.  R  59. 

144.  Wife  —  Personal  Action  — Title  to 
Sue — Illegitimate — ^Aliment.— Opinion*  (per 
Ld.  Justice-Clerk  Moncreiff  and  Ld.  Young) 
that  a  wife  who  has  been  deserted  by  her 
husband  cannot  pursue,  without  his  concur- 
rence, an  action  of  affiliation  and  aliment  for 
an  illegitimate  child  bom  after  the  desertion  ? 
Wilkinson  v.  Bain,  1880, 8  B.  72 ;  18  S.  L.  B.  59. 

145.  Wife— Personal  Obligation.— A  per- 
sonal obligation  by  a  married  woman  held 
invalid.  Astley's  Exr,  v.  Muirarfs  Trustee,  1901 
(O.  H.),  9  S.  L.  T.  18. 

146.  Wife  —  Personal  Obligation  — Cau- 
tionary Obligation. — Held  that  a  cautionary 
bond,  signed  by  a  married  woman  with  the 
consent  and  concurrence  of  her  husband,  was 
not  binding  on  her.  Jackson  v.  Macdiarmid, 
1892, 19  B.  528  ;  29  S.  L.  R  438. 

147.  Wife  — Personal  Obligation  — Pro- 
missoiy  Note. — Promissory  notes  signed  by 
a  married  woman  cannot  be  enforced  against 
her  unless  exceptional  grounds  of  liability  be 
shown.  As,  e,g,  that  they  have  granted  in 
rem  versam  her  separate  estate.  Davis  v. 
Murray,  1898  (O.  H.),  6  S.  L.  T.  106.  See 
Gibson  V.  Irvine,  1900  (O.  H.),  7  S.  L.  T.  391. 
Galbraith  v.  Provident  Bank,  1900,  2  F.  1148; 
37  8.  L.  B.  865  ;  8  S.  L.  T.  140 ;  Galbraith  v. 
Provident  Bank,  1900  (O.  H.),  8  S.  L.  T.  4. 
And  see  Henderson  v.  Dawson,  1895,  22  R.  895  ; 
32  S.  L.  B.  674 ;  3  S.  L.  T.  82. 

148.  Wife  —  Personal  Obligation  — Pro- 
missoiy  Note.  —  The  income  of  a  married 
woman's  separate  estate  was  paid  by  trustees 
quarterly  into  her  bank  account.  She  granted 
a  promissory  note  to  the  bank,  along  with  her 
husband,  for  an  advance  made  to  the  latter. 
The  promissory  note  was  not  retired  when  it 
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fell  due,  aud  the  bank  debited  the  wife's 
account  with  the  amount.  Held  in  an  appli- 
cation for  interdict  against  the  bank,  that 
they  were  entitled  so  to  debit  the  wife's 
account.  Burnett  y.  The  British  Lifien  Comr 
pany,  1888  (0.  H.),  26  S.  L.  R  366. 

149.  Wife  —  Personal  Obligation  —  Pro- 
missoiy  Note. — A  married  woman  has  no 
power  to  grant  promissory  notes.  McLean  v. 
Angus  Bros.,  1887,  14  R.  448 ;  24  S.  L.  R.  317. 

150.  Wife— Separate  Estate— Appropria- 
tion of  Income  by  Husband— Personal  Bar. 
— Where  a  husband  had,  for  a  long  period  of 
years,  uplifted  and  applied  at  his  discretion 
the  income  of  his  wife's  separate  estate,  held, 
upon  a  consideration  of  the  facts,  that  the 
wife  had  assented  to  the  manner  in  which 
her  income  had  been  applied,  and  that  her 
representatives,  after  her  death,  had  no  claim 
to  recover  moneys  which  she  permitted  her 
husband  to  appropriate,  or  apply  at  his  dis- 
cretion, for  their  common  benefit.  Baxter's 
Exr,  V.  Baxter's  Trs.,  1886,  13  R.  1209;  23 
S.  L.  R.  803. 

151.  Wife  —  Separate  Estate  —  Business 
carried  on  by  Wife  —  liarried  Women's 
Property  Act,  1877,  sec.  8.— Prior  to  her 
marriage  a  woman  carried  on  the  business  of 
fish-hawking.  After  her  marriage  the  business 
was  carried  on  by  the  spouses  in  the  husband's 
name,  but  the  earnings  were  lodged  in  bank 
in  their  joint  names.  After  the  wife's  death 
her  next-of-kin  claimed  her  share  of  the 
business.  The  Court  assoilzied  the  defender, 
holding  that,  after  marriage,  the  wife  acted 
as  the  husband's  agent.  M'Ginty  v.  M^ Alpine, 
1892,  19  R.  936 ;  29  S.  L.  R.  825. 

15Z  Wife—Separate  Estate— Gommunio 
bonorum— Pasrments  out  of— Title  of  Wife 
to  Recover. — An  illegitimate  son  of  pursuer's 
brother  was  alimented  by  pursuer  from  1861 
to  1873  at  an  estimated  cost  of  £160.  In 
1893  pursuer  raised  an  action  against  the 
mother  of  the  illegitimate,  alleging  that  the 
father  had  died  many  years  before,  leaving 
no  estate.  During  the  periods  when  aliment 
was  afforded  pursuer  was  a  married  woman, 
and  the  two  husbands  to  whom  in  succession 
she  had  been  married  were  both  dead.  Held 
that  as  any  claim  she  had  must  have  vested 
in  one  or  other  of  these  husbands,  pursuer 
had  no  title  to  sue.  Heslin  v.  Ogilryf  1893 
(0.  H.),  1  S.  L.  T.  272. 

153.  Wife  —  Separate  Estate  —  Goi^ugal 
Bights  Act,  1861,  sec.  16— "Complete  and 


Lawful  Possession."  —  Observed  (per  Lord 
President  Inglis)  that  *^  complete  and  lawful 
possession,"  in  the  sense  of  sec.  16  of  the 
Conjugal  Rights  Act,  1861,  ''means  something 
more  than  to  have  a  good  title  to  possess; 
it  implies  not  control  merely,  but  actual  pos- 
session." aark  V.  Clark,  1881,  8  R.  723 ;  18 
S.  L.  R.  614. 

154.  Wife— Separate  Estate— Coiyugal 
Rights  Act,  1861,  sec  16— Reasonable  Pro- 
vision —  Claim  for.  —  Claim  by  wife  to  a 
reasonable  provision  out  of  funds  to  which 
she  succeeded  held  sufficient  to  exclude  the 
funds  from  the  sequestrated  estate  of  her 
husband  Jack  v.  Ferguson,  1878,  6  R.  624 ; 
16  S.  L.  n.  343.  Reid  v.  M'lVaUer,  1878,  5  R. 
630;  14S.  L.  R.  380. 

155.  Wife— Separate  Estate— Claim  by 
Husband  for  Meliorations.— iZeedie  v.  Yea- 
man,  1876  (O.  H.),  12  S.  L.  R.  626.  Cf,  No. 
74. 

156.  Wife  — Separate  Estate— Donation 
to  Husband— Implied  Donation.— Donation 
by  a  wife  to  her  husband  of  her  separate  in- 
come inferred  from  the  way  in  which  the 
spouses  had  kept  their  accounts,  made  their 
wills,  and  lived  together.  Edward  v.  Cheyne, 
1888  (H.  L.),  15  R.  37 ;  25  S.  L.  R  424. 

157.  Wife— Separate  Estate— Exclusion 
-—Jus  mariti  and  Eight  of  Administration. 
— A  wife  can  do  what  she  likes  with  estate 
which  she  holds  under  a  trust  which  excludes 
her  husband's  jiu  mariti  and  right  of  adminis- 
tration. Smith  V.  Davidson,  1900  (O.  H.),  8 
S.  L.  T.  364. 

158.  Wife— Separate  Estate— Heritage- 
Execution  of  Deeds  without  Husband's 
Consent— liarried  Women's  Property  Act, 
1881,  sec.  5. — A  married  woman  was  deserted 
by  her  husband  in  Australia  in  1880.  In 
1892  she  succeeded  to  certain  heritable  pro- 
perty in  Scotland  which  she  desired  to  sell. 
She  applied  to  the  Court  for  authority  to 
dispense  with  her  husband's  consent  to  the 
conveyances.  After  evidence  had  been  taken 
on  commission  in  Australia  in  regard  to  the 
desertion,  the  petition  was  granted.  Gibson, 
Petitioner,  1893  (O.  H.),  1  S.  L.  T.  323. 

159.  Wife— Separate  Estate— Herita^re— 
Conveyance  — Dispensing  with  Husband's 
Consent— Petition  by  Deserted  Wife  Living 
in  Adultery— Married  Women's  Property 
(Scotland)  Act,   1881,  sec.  5.  —  A  woman 
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whose  husband  had  deserted  her  without 
making  any  provision  for  her  maintenance, 
presented  a  petition  under  sec.  5  of  the 
Married  Women's  Property  Act,  1881,  craving 
the  Court  to  dispense  with  her  husband's 
consent  to  the  conveyance  of  certain  herit- 
able subjects  belonging  to  her.  At  the  date 
of  the  petition  she  was  living  in  adultery. 
Held  that  the  adultery  did  not  operate  as  a 
bar  to  the  granting  of  the  petition.  Niven^ 
Petitioner,  1863  (O.  H.),  20  S.  L.  B.  587. 

160.  Wife— Separate  Estate— ''Ixmnized" 
— Fninittire  in  Husband's  Honse— Married 
Women's  Property  Act,  1881,  sec.  1.— A 
wife's  furniture  does  not  become  ''  immixed  " 
with  her  husband's  property  by  use  in  his 
house.  Adams  v.  Adam^  Trs.,  1894,  21  B. 
676  ;  31  S.  L.  R  672 ;  1  S.  L.  T.  597. 

161.  Wife— Separate  Estate— Immixed 
with  Husband's  Estate. — ^A  married  woman 
who  carried  on  a  separate  business  placed 
her  earnings  and  her  husband's,  which  were 
about  equal,  in  a  common  purse,  and,  after 
defraying  household  expenses,  deposited  the 
savings  in  bank  on  a  deposit  receipt  taken 
in  favour  of  either  of  them  or  the  survivor. 
On  her  husband's  death,  held  that  one-half 
the  deposited  sums  belonged  to  the  widow 
as  her  separate  estate.  Morrison  v.  Tawse^s 
Exrx.,  1888,  16  R.  247  ;  26  8.  L.  R.  160. 

162.  Wife — Separate  Estate— Immixed 
Funds — Sequestration  of  Husband. — Sec.  1 
(4)  of  the  Married  Women's  Property  Act, 
1881,  provides  that  "any  money  or  other 
estate  of  the  wife  lent  to  or  entrusted  to  the 
husband  or  immixed  with  his  funds  shall  be 
treated  as  assets  of  the  husband's  estate  in 
bankruptcy."  Held  that  the  immixture  is  to 
be  looked  for  as  at  the  date  of  sequestration. 
So,  where  a  husband,  when  insolvent  but 
before  sequestration,  repaid  to  his  wife  money 
of  hers  which  was  immixed  with  his,  held  that 
his  trusteee  in  bankruptcy  could  not  claim 
repetition.  Robertson's  Trustee  v.  Robertson, 
1900  (O.  H.),  8  S.  L.  T.  101. 

163.  Wife— Separate  Estate  — Immixed 
with  Husband's. — A  wife  had  £70,  and  her 
husband  gave  her  £380,  and  the  whole  sum 
was  lodged  on  deposit  receipt  in  joint  names 
of  the  spouses  and  the  survivor.  The  hus- 
band's estate  being  thereafter  sequestrated, 
the  wife  claimed  the  £70  as  her  separate 
estate.  Held  that,  as  the  money  had  become 
immixed  with  her  husband's  estate,  the 
trustee  in  the  sequestration  was  entitled  to 


the  whole  £450.    National  Bank  v.   Covwn, 
1893,  21  R  4  ;  31  S.  L.  R  2 ;  1  S.  L.  T.  239. 

164.  Wife— Separate  Estate— Immixed 
with  Husband's — ^Bankruptcy.— A  husband 
granted  his  wife  a  promissory  note  for  pay- 
ment of  sums  of  hers  immixed  with  his 
estate.  The  wife  indorsed  the  note  for  value 
to  a  friend.  Six  days  afterwards  the  husband 
was  sequestrated.  Held  that  the  holder  of 
the  note  had  no  higher  rights  than  the  wife 
could  have,  and  could  therefore  rank  on  the 
estate  only  after  ordinary  creditors  had  been 
satisfied.  Cochrane  v.  Lamon^s  Trusteej  1891, 
18  B.  451;  28S.  L.  B.  299. 

165.  Wife  —  Separate  Estate  — Lent  or 
Entrusted  to  Husband— Mairied  Women's 
Property  Act,  1881. — ^A  husband  was  seques- 
trated. His  wife  claimed  the  furniture  in 
their  house.  It  had  originally  belonged  to 
the  husband,  but  his  wife  claimed  to  have 
bought  it  from  him,  and  she  produced  a  sale 
note  to  that  effect.  The  Court  refused  to 
interdict  the  husband's  trustee  from  interfer- 
ing with  the  furniture,  holding  that  the 
furniture  had  been  entrusted  to  the  husband, 
and  that  in  terms  of  sec.  1  (4)  of  the  Married 
Women's  Property  Act,  1881,  her  claim  was 
only  for  a  ranking  on  his  estate.  Lord  Ruther- 
f urd  Clark  holding  that  the  sale  by  the  hus- 
band to  the  wife  was  not  proved.  Anderson 
V.  Anderson's  Trustee,  1892,  19  R.  684;  29 
S.  L.  R.  698. 

166.  Wife— Separate  Estate— Income  of 
Estate  Vested  prior  to  1881— Jus  maritL— 
The  income  of  heritable  estate  vested  in  a 
wife  prior  to  the  passing  of  the  Married 
Women's  Property  Act,  1881,  falls  within  the 
husband's  jus  mariti  and  right  of  administra- 
tion. Scott's  TrusUe  v.  Scott,  1889,  16  R.  507 ; 
26  S.  L.  R.  366. 

167.  Wife  —  Separate  Estate  —Jus  ad- 
ministrationis  — Legitim.  —  A  wife  cannot 
discharge  her  claim  for  legitim  without  her 
husband's  consent.  Miller  v.  Galbraith^s  Trs,, 
1886,  13  R.  764. 

168.  Wife  — Separate  Estate  — Loan  by 
Wife  — Sequestration  of  Husband— Wife's 
Claim  in  Sequestration.— ifeM  that  a  wife 
was  entitled  to  rank  in  her  husband's  seques- 
tration for  advances  made  to  him  out  of  her 
separate  estate.  Laidlaw  v.  Laidlarv's  Trustee, 
1882,  10  R.  374 ;  20  S.  L.  R  261. 

169.  Wife— Separate  Estate  —  Marriage- 
Contract    Provision  —  Alienation    stante 
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matrimonio. — Under  her  antenuptial  mar- 
riage-contract a  wife  was  entitled  to  the 
annual  produce  of  estate  free  from  jtu  tnariti 
and  jus  adminutratumii.  Held  that  she  was 
at  any  time  entitled  to  assign  the  prospective 
income.  Reliance  MtUtuU  Life  Asturanee  ▼. 
HalketVs  Judicial  Factor,  1891,  18  R  615 ;  28 
S.  L.  R  589. 

170.  Wife  —  Separate  Estate  —  Married 
Women's  Property  Act,  1881,  sec.  1  (1),  (2) 
— Purchase  of  Annnity— Jus  administra- 
tionis  of  Husband— Proof  of  his  Consent.— 

Held  that  a  wife  could  not,  without  her  hus- 
band's consent,  purchase,  with  her  separate 
funds,  an  annuity  over  her  own  life.  Opinion 
that  the  husband's  consent  could  be  given 
orally  and  proved  by  parole.  Dick  v.  General 
Life  Assurance  Coy,,  1900  (0.  H.),  7  S.  L.  T. 
446. 

171.  Wif(»— Separate  Estate— Parapher- 
nalia— Divorce.  —  An  adulteress  may  be- 
queath her  paraphernalia.  Young  v.  Johnson 
ib  Wright,  1880,  7  R.  760;  17  S.  L.  R.  546. 

172.  Wife— Separate  Estate— Personal 
Obligation. — A  married  woman's  obligation 
in  rem  versam  of  her  separate  estate  is  bind- 
ing. Henderson  v.  Dawson,  1895,  22  B.  895 ; 
32  S.  L.  R.  674 ;  3  S.  L.  T.  82. 

173.  Wife— Separate  Estate— Provision 
to  Wife  — Marriage-Oontract— Beneficial 
Interest  in  Husband. — By  antenuptial  mar- 
riage contract  a  husband  bound  himself,  his 
heirs  and  executors,  to  pay  to  his  wife  an 
annuity  of  £1000  "  to  be  applied  by  her  to- 
wards the  expenses  of  my  household  and 
establishment,  and  that  during  all  the  days 
of  my  life."  He  duly  secured  the  annuity  on 
heritable  property,  and  declared  it  to  be  his 
wife's  separate  estate,  free  from  jus  nuiriti. 
Held  that  the  wife  was  not  entitled  to  pay- 
ment of  the  annuity  in  preference  to  her 
husband's  creditors,  he  having  the  beneficial 
interest  in  the  estate.  Eliott  v.  Purdom 
[1895],  A.  0.  371 ;  22  R.  (H.  L.)  26 ;  32  S.  L.  R. 
466 ;  3  S.  L.  T.  3. 

174.  Wife— Separate  Estate  — Stock-in- 
Trade— Married  Women's  Property  Act, 
1877,  sec.  3. — A  married  woman  carried  on 
business  with  stock-in-trade  which  had  be- 
longed to  her  prior  to  her  marriage,  but  which 
had  become  the  property  of  her  husband  jure 
marifi.  Held  that  it  was  not  protected  against 
the  diligence  of  her  husband's  creditors.    Fer-  I 


guson's  Trustee  v.  Willis,  Nelson  d:  Coy.,  1883, 11 
R  261 ;  21  8.  L.  R  170. 

175.  Wife-^Uaader  by— Action  by  Hus- 
band.— ^An  action  for  damages  for  slander  at 
the  instance  of  a  husband  against  his  wife, 
heUd  incompetent.  Young  ▼.  Young,  1903, 5  F. 
330 ;  40  S.  L.  R.  301  ;  10  S.  L.  T.  570. 

176.  Wife— Slander  by— Responsibility  of 
Husband. — A  husband  is  not'  responsible  for 
slanders  uttered  by  his  wife.  Milne  v.  Smiths, 
1892,  20  R.  95 ;  30  S.  L.  R  105. 


OiPRISONHENT 

1.  "Alimentary  Debt  "—Charge  ''under 
pain  of  Imprisonment" — Civil  Imprison- 
ment.— A  decree  in  favour  of  a  parish  council 
against  a  father  of  an  illegitimate  child,  for 
repayment  to  them  of  sums  spent  in  aliment- 
ing the  child,  does  not  warrant  imprisonment 
(TevendaU  v.  Dufican,  1883,  10  R.  852;  20 
S.  L.  R.  558).  So,  a  note  for  the  suspension 
of  a  charge  on  such  a  decree,  ''  to  pay  .the 
aforesaid  sums  under  the  pain  of  poinding  or 
imprisonment,"  passed  without  caution.  Mac- 
hay  v.  Resolis  P,  a,  1899,  1  F.  521 ;  36  S.  L.  R. 
405  ;  6  S.  L.  T.  315.  Cf.  IHiiUford  v.  Gibson, 
1899  (0.  H.),  7  S.  L.  T.  233. 

2.  Alimentary  Debt— Debtors  Act,  1880, 
sec.  4— Beimprisonment.— He^  that  a  person 
who  has  been  imprisoned  under  the  above 
Act  for  the  maximum  period  of  twelve  months 
in  respect  of  failure  to  pay  a  sum  of  aliment 
decerned  for  may  be  reincarcerated  for  failure 
to  pay  additional  sums  becoming  due  under 
the  same  decree.  Walker  v.  Bryce,  1881,  9  R. 
249  ;  19  S.  li.  R.  188. 

3.  Alimentary  Debt  — Summary  Pro- 
cedure— ^Ability  to  Pay.— Where  application 
is  made  for  a  warrant  to  imprison  in  respect 
of  a  decree  for  aliment,  the  Sherifif  should  act 
at  once,  and  satisfy  himself  whether  or  no,  at 
the  date  of  the  application,  the  debtor  is  able 
to  pay.  Cain  v.  hVColm,  1892,  19  R.  813; 
29  S.  L.  R.  735. 

4.  Alimentary  Debt— Parent  and  Child 
—Illegitimate  Child— CfTer  by  Father  to 
take  Custody— WilfU  Beftisal  to  Pay.— 
Under  a  Sheriff  Court  decree,  the  father  of 
an  illegitimate  duly  paid  aliment  until  the 
child  had  reached  the  age  of  eleven.  There- 
after he  offered  to  maintain  the  child  in  his 
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own  custody  and  disoontinued  paying  aliment. 
On  the  mother's  crave,  he  was  committed  to 
prison  by  the  Sheriff,  who  found  that  he  had 
not  proved  that  his  failure  to  pay  was  not 
wilful,  and  ignored  the  father's  offer  to  take 
the  custody  of  the  child.  In  a  note  of  sus- 
I)ension  and  interdict,  held  that  the  father 
was  entitled  to  an  opportunity  of  making 
good  his  offer,  and  warrant  of  imprisonment 
suspended.  Wilson  v.  LiruUey,  1893  (O.  H.), 
1  S.  L.  T.  272. 

5.  AlimentaryDebt— Arrears— Imprigon- 
ment— Civil  ImpriBonment  Act,  1882,  sees. 
3,  i. — Warrant  granted  to  enforce  payment  of 
arrears  of  aliment  by  imprisonment.  Cain  v. 
McColm,  1892,  19  B.  813;  29  S.  L.  R.  735. 

6.  Oompetency— Debtor  in  meditatione 
faga. — It  is  not  competent  to  imprison  a 
debtor  who  meditates  flight  except  in  relation 
to  the  special  cases  where  imprisonment  for 
the  debt  is  still  competent.  Hart  v.  Ander- 
son's Trs.,  1890,  18  K.  169;  28  S.  L.  R.  133. 

7.  Ckxmpetency— Meditatio  fiiga  Warrant 
—Debtors  Act,  1880,  sees.  4,  8.— The  Court 
dismissed  as  unnecessary  and  incompetent  a 
petition  for  a  warrant  to  apprehend  a  debtor 
in  meddtaiume  fugce,  as  at  the  date  of  the 
application  the  applicant  held  an  extracted 
decree  under  which  all  diligence  competent 
might  instantly  have  been  taken.  Kidd  v. 
Hyde,  1882,  9  R  803 ;  19  S.  L.  R.  609. 

8.  Decree  ad  factnm  prsBstandnm— De- 
cree Ordering  Consignation— Failure  to 
Implement— Liability  to  Imprisonment- 
Debtors  Act,  1880,  sec  i.— A  decree  order- 
ing money  to  be  consigned  is  a  decree  ad 
f€u:tum  prcestandwm,  and  may  be  enforced  by 
imprisonment.  Mackenzie  v.  Balemo  Paper 
Mill  Coy.,  1883,  10  R.  1147;  20  S.  L.  R 
767. 

9.  Liberation— Aliment  of  Incarcerated 
Debtor— Act  of  Grace,  1696,  c.  32.— See 

ITiomson  v.  Kirkcudbright  Magis.,  1878,  5  R 
561 ;  15  S.  L.  R.  299. 

10.  Liberation— Bankrupt— Discretion- 
ary Power  — Exercise- Bankruptcy  Act, 
1856,  sees.  45,  n.—Held  {per  Ld.  Shand)  that 
the  discretionary  power  given  by  sec.  45  to 
liberate  a  sequestrated  bankrupt  after  the 
appointment  of  the  trustee  can  only  be  exer- 
cised by  the  Lord  Ordinary  on  the  Bills  or 
the  Sheriff,  where  the  trustee  and  commis- 


sioners concur.    Bruce  v.  Larimer,  1879,  6  R. 
894  ;  16  S.  L.  R.  593. 

11.  Liberation  —  Bankrupt  —  Personal 
Protection— Bankruptcy  Act,  1856,  sees. 
45,  47. — A  resolution  by  creditors  in  a  seques- 
tration to  give  personal  protection  to  the 
bankrupt,  held  (per  Ld.  Shand)  not  to  entitle 
him  to  liberation  from  prison.  Observations 
on  Summers  v.  Marianskiy  1862,  I  Macph.  214; 
35  Sc.  J.  157.  Macgregor  v.  Elsworth,  1879,  6 
R.  985 ;  16  S.  L.  R.  595. 

12.  Liberation— Bankrupt— Condition- 
Petition  for  BecaU  Pending— Alteration  of 
Conditions— Bankruptcy  (Scotland)  Act, 
1856,  sec  45. — ^A  sequestrated  debtor  having 
been  liberated  by  the  Sheriff  on  condition  of 
finding  caution  to  attend  all  diets  in  the 
sequestration  for  six  months,  an  appeal  was 
taken  on  the  ground  that  a  petition  for  recall 
of  the  sequestration  was  pending.  Condition 
of  liberation  altered  to  finding  caution  that  he 
would  return  to  prison  if  the  sequestration 
were  recalled.  Foulds  v.  Leisk,  1673, 1  R  201 ; 
11  S.  L.  R.  85. 

13.  Liberation— Bankrupt— Bankruptcy 
(ScoUand)  Act,  1856  09  ft  20  Vict,  c  79), 
sec.  93— Debtors  (Scotland)  Act,  1880  (43  ft 
44  Vict,  c  34),  sec.  9,  subsec.  2— Recall  of 
Warrant  of  Imprisonment. — Circumstances 
in  which  a  bankrupt,  who  had  been  in  prison 
for  four  months  on  a  Sheriff's  warrant  for 
refusing  to  answer  at  his  public  examination 
to  the  satisfaction  of  the  Sheriff,  and  who  had 
undergone  re-examination,  was  held  entitled 
to  have  the  warrant  of  imprisonment  recalled. 
Avid,  Petitioner,  1888  (0.  H.),  25  S.  L.  R  434. 

14.  Warrant— Reincarceration  on  Same 
Diligence — Oompetency. — Reincarceration  of 
a  debtor  on  the  same  diligence  held  competent, 
if  not  proved  by  him  to  be  oppressive.  Forgie 
V.  Stewart  atid  M'Danald,  1876,  3  R.  1149; 
13  S.  L.  R.  690. 

15.  Warrant— Meditatio  f^gSB— Caution 
de  judicio  sisti— Appearance  at  Bar— Re- 
imprisonment. — If  a  cautioner  for  a  debtor 
who  has  been  arrested  in  meditatioru  fuga 
produces  his  debtor  in  Court,  a  new  warrant 
is  required  if  it  is  desired  to  reimprison  him. 
Clark  V.  Bremner,  1881,  9  R.  372 ;  19  S.  L.  R. 
259. 

16.  Act  of  1835,  sec.  1— Interest— Pay- 
ment of  Penalty  in  Default. — See  Shaw  v. 
Marison,  1877,  4  R.  637. 
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INHIBITION 

1.  Breach  of —Assignation  of  Heritable 
Secniity  by  Inhibited  Debtor  —  Notarial 
Intimation. — An  inhibition  does  not  prevent 
the  inhibited  person  from  discharging  a  debt 
heritably  secured,  and  assigning  the  heritable 
security  in  favour  of  his  debtor's  nominee, 
unless  there  has  been  notarial  intimation  of 
the  inhibition  to  the  debtor,  in  terms  of  Act 
of  Sederunt,  19th  February  1680.  Mackin- 
tosh's Trs,  V.  Davidson  dc  Garden^  1898,  26  R. 
554 ;  35  S.  L.  R  451 ;  5  S.  L.  T.  310. 

2.  Effects  of— Incmnbrance  on  Becord— 
Property  —  Clear  Title.  —  An  inhibition 
against  a  person  having  the  radical  right  to 
property,  but  without  a  feudal  title,  affects 
a  disposition  purporting  to  be  made  by  him 
as  proprietor,  and  must  be  removed  in  order 
to  give  a  clear  title.  Dryburgh  v.  Gordon, 
1896,  24  R.  1 ;  34  S.  L.  R.  19 ;  4  S.  L.  T.  173. 

3.  Execntion. — A  defender  left  Scotland 
on  11th  November.  Held  that  an  inhibition 
was  not  validly  executed  by  leaving  on  the 
16th  November  a  copy  for  the  defender  at  a 
house  where  he  had  been  residing  for  a  few 
days  prior  to  his  departure  for  abroad ;  and 
inhibition  recalled,  Morton  v.  Smitli,  1902 
(0.  H.),  9  S.  L.  T.  396. 

4.  Execntion  —  Registration  —  Notarial 
Intimation— A.  8.  19th  Febmary  1680— 
Oonrt  of  Session  Act^  1868,  sec.  18.— Regis- 
tration of  an  inhibition  in  terms  of  sec.  18  of 
the  Oourt  of  Session  Act,  1868,  is  not  equiva- 
lent to  a  notarial  intimation  under  the  Act 
of  Sederunt,  19th  February  1680.  Mackintosh's 
Trs.  V.  Davidson  d:  Garden,  1898,  25  R.  564; 
35  S.  L.  R.  451 ;  5  S.  L.  T.  310. 

5.  On  Dependence  of  Action  for  Separa- 
tion and  Aliment. — It  is  competent  to  use 
inhibition  on  the  dependence  of  an  action  for 
separation  and  aliment.  Bums  v.  Bums,  1879, 
7  R.  355 ;  17  S.  L.  R.  223. 

6.  OnDependence— Settlement  of  Action 
—Discharge  of  Inhibition.— A  defender  in 
an  action  on  the  dependence  of  which  inhibi- 
tion had  been  used  found  entitled,  on  the 
action  being  settled,  to  have  the  inhibition 
discharged  at  the  cost  of  the  pursuer.  (Robert- 
son  V.  Park,  Dohson  d:  Coy.,  1896,  24  R.  30; 
34  S.  L.  R.  3 ;  4  S.  L.  T.  114,  followed.)    Milne 


V.  Birrell,  1902,  4  F.  879 ;  39  S.  L.  R.  656 ;  10 
S.  L.  T.  104. 

7.  On  Dependence— Discharge  of.— Where 

an  inhibition  is  used  on  the  dependence  of 
an  action,  it  is  not  necessary  to  present  a 
petition  for  the  purpose  of  getting  it  dis- 
charged, as  the  Court  will  pronounce  an  order 
to  that  effect  in  causa,  and  grant  a  warrant 
to  the  Keeper  of  the  Register  to  mark  the 
discharge  and  recall  upon  the  record.  Bar- 
hour's  Trs.  v.  Davidsons,  1878  (O.  H.),  15  S.  L.  R. 
438. 

8.  On  Dependence— Recall— Petition  for 
Recall — Expenses. — Held  that  a  defender  in 
an  action  which  had  been  settled  before 
calling  was  entitled  to  a  discharge  of  an 
inhibition  used  on  dependence,  and  to  the 
expenses  of  a  petition  for  recall,  extrajudicial 
discharge  having  been  refused.  Robertson  v. 
Park,  Dobson  df  Coy.,  1896,  24  R.  30;  34 
S.  L.  R.  3  ;  4  S.  L.  T.  114. 

9.  Recall — Oantion. — Recall  of  inliibition 
granted  on  caution  where  it  appeared  that  the 
debtor  had  threatened  to  leave  the  country. 
Bums  V.  Bums,  1879,  7  R  355;  17  S.  L.  R 
223. 
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L  Accident. 

Commencement  of  Risk,  17. 
Conditions,  4-8, 14. 

Construction  of  Policy,  13, 14, 18, 19. 
contbibution,  11. 
Disease,  3, 10. 
Double  Insurance,  11. 
Misstatements,  5,  7, 15, 16. 
Newspaper  Insurance,  12. 
Policy,  13,  14. 
Post  mortem,  6. 
Representations,  6,  8, 15, 16. 
Warranty,  19. 

1.  Accident— "Bicycle."— A  person  riding 
a  bicycle  held  not  to  be  "travelling  as  an 
ordinary  passenger ''  in  a  vehicle.    McMillan 
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V.  Su7i  Life  Assurance  G(yy,  of  India,  Ltd.,  1896 
(O.  H.),  4  S.  L.  T.  66. 

2.  Accident— Blood-poisoning— Medical 
Man — Confidentiality— Evidence.— A  medi- 
cal man  was  insured  against  blood-poisoning 
resulting  from  accident  which  was  "capable 
of  direct  proof/'  On  14th  August  he  cut 
his  finger  while  operating  on  a  patient;  in 
four  days  his  finger  was  inflamed ;  on  the 
26th  August  the  sore  had  assumed  the  char- 
acteristics of  a  primary  syphilitic  sore,  and 
in  September  secondary  symptoms  were  ap- 
parent. The  place  of  inoculation  was  the 
wound.  This  much  was  proved.  The  doctor 
sued  on  the  policy,  proved  the  facts  above 
stated,  and  deponed  that  he  was  inoculated 
at  the  operation  on  the  14th  ;  that  he  had 
no  suspicion  then  that  the  patient  had 
syphilis;  but  that  since,  from  reasons  apart 
from  his  own  condition  (he  stated  them),  he 
was  of  opinion  that  she  had  syphilis  on  the 
14th.  He  refused  to  disclose  the  patient's 
name,  as  a  breach  of  etiquette,  and  did  not 
examine  another  doctor  who,  he  said,  had 
previously  attended  this  patient  and  knew 
that  she  had  suffered  from  syphilis.  Held 
that  he  had  failed  to  prove  that  the  patient 
was  in  a  condition  to  inoculate  him.  A,  i?. 
V.  Northern  Accident  Insurance  Coy.,  1896,  24 
R.  258  ;  34  S.  L.  R.  201 ;  4  S.  L.  T.  213. 

3.  Accident— Causa  prozima.— Where  the 
proximate  cause  of  the  death  of  a  person 
insured  against  accidents  under  a  policy  ex- 
cluding death  arising  from  "natural  disease, 
or  weakness  or  exhaustion  consequent  upon 
disease,"  is  an  accident,  the  company  cannot 
escape  liability  by  proving  that  at  the  date 
of  the  accident  the  insured  was  suffering 
from  a  disease  which  might  in  course  of  time 
have  killed  him,  but  which  did  not  contribute 
to  the  accident.  Hop^s  Trs.  v.  Scottish  Acct- 
dent  Insurance  Coy.,  1896  (0.  H.),  3  S.  L.  T. 
252. 

4.  Accident— Conditions— Breach  of  Con- 
dition.— A  policy  of  insurance  against  acci- 
dent bound  the  assured  'Ho  use  all  due 
diligence  for  his  personal  safety  and  protec- 
tion, and  not  to  expose  himself  wilfully  and 
wantonly  to  any  unnecessary  danger."  Cir- 
cumstances where  it  was  held  that,  for  one 
insured  under  this  policy,  being  a  strong  man 
and  good  swimmer,  to  bathe  in  cold  water  by 
night  in  a  Highland  loch  was  not  a  breach  of 
the  conditions  of  the  policy.  Sangster^s  Trs, 
V.  The  General  Accident  Assurance  Corpn.,  Ltd., 
1896,  24  R.  56  ;  34  S.  L.  R.  47  ;  4.  S.  L.  T.  163. 


5.  Accident  — Conditions  — Horse  — For 
what  purpose  kept— Bepresentations.— The 
proposal  form  of  a  Horse  Insurance  Company 
contained  the  inquiry,  (2)  *^  For  what  purpose 
used  or  kept,"  which  the  insured  answered  by 
the  words  "cart  or  lorry."  The  horse  met 
with  an  accident  by  slipping  and  falling  whilst 
drawing  a  waggon  at  a  railway-siding  at  pur- 
suer's work.  Held  that  the  work  in  doing 
which  the  horse  was  injured  was  materially 
different  from  that  specified  in  the  proposal ; 
that  it  was  material  that  the  defenders  should 
know  of  this  work  when  determining  whether 
or  not  to  undertake  the  insurance ;  and  that 
unless  they  knew  of  it,  defenders  were  not 
liable.  Stuart  v.  The  Horse  Insurance  Coy.,  1893 
(O.  H.),  1  S.  L.  T.  91  and  108. 

6.  Accident— Condition— Post  Mortem 
Examination. — A  condition  in  a  policy  of 
insurance  against  accident  may  entitle  the 
insurers  to  demand  an  autopsy  of  the  insured 
where  death  is  alleged  to  have  resulted  from 
an  accident.  Ballantine  v.  Employer^  Insur- 
ance Coy.  of  Gt.  Britain,  1893,  21  R.  305 ;  31 
S.  L.  R.  230 ;  1  S.  L.  T.  463.  Shiells  v.  Scottish 
Assurance  Corporation,  1889,  16  R.  1014;  26 
S.  L.  R.  702. 

7.  Accident  —  Condition  —  Prior  Insur- 
ances—Misrepresentation —  Concealment. 
— In  a  claim  against  two  insurance  companies 
where  the  defence  was  that  the  pursuer  had 
falsely  answered  the  queries  in  the  declara- 
tion in  regard  to  other  insurances,  held  after  a 
proof  that  in  one  case  it  was  not  established 
that  the  pursuer's  answers  in  the  proposal  were 
untrue  or  that  he  had  misled  or  concealed 
any  material  facts,  and  that  in  the  other  case 
it  was  not  proved  that  the  policy  was  ob- 
tained through  any  misrepresentation  or  con- 
cealment by  the  assured  or  that  the  statements 
in  the  claim  were  false  or  fraudulent.  Craig  v. 
Imperial  Union  Accident  Assurance  Coy,;  Craig 
V.  Palatine  Insurance  Coy,,  1894  (O.  H.),  1 
S.  L.  T.  646. 

8.  Accident  —  Condition  —  Bepresenta- 
tions—Principal  and  Agent— Personal  Bar. 
— In  a  proposal  for  a  policy  of  insurance  against 
accident  a  person  wrote  opposite  the  question, 
"Are  there  any  circumstances  which  render 
you  peculiarly  liable  to  accident  P  " — "  Slight 
lameness  from  birth."  He  also  signed  the 
usual  declaration  of  the  truth  of  his  state- 
ments. As  a  matter  of  fact  he  had  been  very 
lame  all  his  life.  He  was  killed  by  an  accident. 
In  an  action  by  his  widow  against  the  insur- 
ance company,  it  was  proved  that  the  com- 
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pany's  agent,  through  whom  the  deceased 
insured,  was  aware  of  the  lameness.  Held 
that  the  agent's  knowledge  was  the  company's 
knowledge,  which  harred  the  company  from 
taking  advantage  of  the  misdescription  of  the 
lameness.  Cruikshank  v.  NorUiern  Accident 
Insurance  Coy,  Ltd.,  1895,  23  B.  147;  33 
S.L.  R  134;  3  a  L.  T.  167. 

9.  Accident  —  Death  —  Prasnmption — 

Where  the  body  of  a  person,  insured  against 
death  by  accident,  is  found  drowned  in  a  river, 
the  presumption  is  that  he  met  his  death 
aocidentaUy.  Macdonald  v.  Refuge  Assurance 
C(ry.,  1890, 17  R.  965  ;  27  S.  L.  R.  764. 

10.  Accident  —  Exception  —  Effects  of 
Disease  Accelerated  by  Accident.— A  con- 
tract of  insurance  against  death  by  accident 
excepted  liability  for  death  "arising  from 
disease  .  .  .  although  accelerated  by  accident." 
The  insured  had  Bright's  disease.  He  was 
thrown  from  a  trap  and  died  three  months 
afterwards.  In  an  action  on  the  policy  raised 
by  his  representatives,  held,  on  the  evidence, 
that  the  pursuers  had  failed  to  prove  that 
the  accident  was  the  cause  of  death,  and 
the  defenders  assoilzied,  M^Kedmi^s  Trs.  v. 
Scottish  Accident  Insurance  Coy.,  1889, 17  R.  6  ; 
27  S.  L.  R  20. 

11.  Accident  — Indemnity  — Double  In- 
surance —  Contribution  —  Title  to  Sue. — 
Where  the  same  risk  was  insured  with  two 
underwriters,  and  one  of  them  paid  in  full, 
held  that  he  had  a  title  to  sue  the  other  for 
contribution.  Sickness  and  Accident  Assurance 
Association  v.  fieficral  Accident  Assura7ice  Cor- 
poration, 1892,  19  R  977  ;  29  S.  L.  R.  836. 

12.  Accident— Newspaper  Coupon  of  In- 
surance—  Subscriber  to    Newspaper. —  A 

yearly  subscriber  to  a  weekly  journal  which 
contained  an  insurance  coupon  was  killed 
by  an  accident  on  10th  August.  His  last 
payment  to  account  of  the  paper  was  on 
8th  August,  but  there  was  delivered  to  him  a 
copy  with  a  coupon  insuring  "the  owner  of 
this  insurance  coupon"  against  accidents 
happening  on  (inter  alia)  the  10th  August. 
Held  that  his  representatives  must  recover, 
the  deceased  having  been  a  regular  subscriber, 
having  given  no  notice  to  terminate  his  sub- 
scription, and  the  copy  of  the  paper  having 
been  duly  delivered  to  him.  Shauhi  v.  Sun 
Life  Assurance  Cot/,  of  India,  Ltd.,  1896  (0.  H.), 
4  S.  L.  T.  66. 

13.  Accident  — Policy— Construction  — 
Claims  under  Employers'  Liability  Act  or 


at  Common  Law. — An  insurance  policy  by 
which  the  insurers  undertook  to  indemnify 
employers  against  claims  of  their  employees 
made  under  the  Employers'  Liability  Act,  1880, 
held  not  to  cover  claims  made  by  the  work- 
men at  common  law  for  damages.  Morrison 
cl*  Mason  v.  Scottish  Employer^  Liability,  dx. 
Assur,  Coy,,  1888,  16  R.  212 ;  26  S.  L.  R.  151. 

li.  Accident  —  Policy  —  Construction — 
Conditions  indorsed  on  back  of  Contract— 
"Permanent   Partial   Disablement."  —  A 

policy  of  insurance  against  accidents  bound 
the  insurers  to  pay  in  respect  of  ^  permanent 
partial  disablement  (as  defined  on  the  back 
hereof)."  Held  that  the  insured's  rights 
under  the  policy  did  not  hmit  his  claim  as 
for  permanent  partial  disablement  within  the 
bounds  of  the  definition  clause  of  the  contract. 
(Second  Division — Ld.  Trayner  reversed ;  Ld. 
Rutherfurd  Clark  absent.)  Scott  v.  Scottish 
Accidejit  Insurance  Coy,,  1889,  16  R.  630;  26 
8.  L.  R.  476. 

15.  Accident  —  Representations  —  Mis- 
statement—Non-disclosure.  —  ffe^  that  a 
policy  of  insurance  against  accident  was 
avoided  by  a  false  statement,  innocently 
made,  in  the  proposal  on  which  it  was  issued. 
Life  a7id  Health  Assurance  Association,  Ltd. 
V.  Ytde,  1904,  6  F.  437  ;  41  S.  L.  R.  316 ;  12 
S.  L.  T.  690. 

16.  Accident— Representation— Fraudu- 
lent Misstatements — Inaccuracy.— It  was 
a  condition  of  a  contract  of  insutanoe  that 
fraudulent  misstatements  made  in  answer  to 
queries,  addressed  by  the  insurers  to  the 
insured,  should  render  the  policy  void.  The 
answer  to  one  such  query  was  inaccurate. 
Held  that  the  policy  was  void.  Reid  d:  Coy,  v. 
Employers*  Accident,  dbc,,  Insurance  Coy,,  1899, 
1  F.  1031 ;  36  S.  L.  R  825. 

17.  Accident— Risk — Commencement  of 
— Ls»ue  of  Policy— Pasrment  of  Premium.— 
A  stipulation  in  an  agreement  for  a  policy  of 
insurance,  that  the  insurer  should  take  no 
risk  until  the  premium  was  paid,  held  to 
relieve  him  of  liability  in  respect  of  a  claim 
arising  after  the  date  at  which  the  policy 
was  (ante)dated,  but  before  the  premium  had 
been  paid.  Sickness  and  Accident  Assurance 
Association  v.  General  Accident  Assurance  Cor- 
poration, 1892,  19  R.  977  ;  29  S.  L.  R  836. 

18.  Accident— "Violent,  Accidental,  Ex- 
ternal, Visible  Means."— £zertion  by  a  stout 
man  while   stooping  to  pull  on    his    socks 
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caused  a  twisting  of  his  colon,  which  resulted 
in  death.  He  was  insured  against  death 
caused  by  ''violent,  accidental,  external 
visible  means."  Held  that  the  mishap  which 
resulted  in  death  was  not  within  the  risks 
covered  by  the  insurance.  Glidero  v.  Scottish 
Accident  Insurance  Coy.,  1892,  19  R.  355;  29 
S.  L.  R.  303. 

19.  Accident  —  Warranty  —  **  Accident 
happening  while  the  Assured  was  nnder 
the  Inflnence  of  Intoxicating  Liquor."— 
In  an  action  on  a  policy  of  insurance  against 
accidents,  which  provided  that  it  should  not 
''extend  to  any  injury  happening  while  the 
assured  was  under  the  influence  of  intoxicat- 
ing liquor,"  the  Court  found  it  unnecessary 
to  decide  whether  the  accident  was  caused  by 
the  insured  being  drunk,  it  being  sufficient 
breach  of  the  warranty  that  he  was  the  worse 
of  drink  at  the  time  he  was  injured,  and 
further  found  that  in  point  of  fact  the  in- 
sured was  the  worse  of  drink  when  injured, 
and  therefore  was  not  entitled  to  recover  any 
sum  under  the  policy.  Macrobbie  v.  The  Acci- 
dent Inmmnce  Coy,,  1886,  23  S.  L.  R  391. 


IL  Fire. 

20.  Fire  Act,  14  Geo.  III.  c.  78— Opinion 
that  14  Qeo.  III.  c.  78  does  not  apply  to 

Scotland. —  Westminster  Fire  Office  v.  Glasgow 
Provident  Investment  Society,  1888  (H.  L.),  15 
K.  89 ;  25  S.  L.  R  755. 

21.  Fire— Action  on  Folicy— Defence  of 
Frand  —  Belevancy  —  Specification- Issue. 

— Averments  of  fraud  on  the  part  of  a  person 
insured,  which  in  an  action  by  him  on  his 
policy  were  held  relevant  to  support  a  counter- 
issue  of  fraud  on  the  part  of  the  insurance 
company.  Forms  of  issues  adjusted  for  the 
trial  of  the  cause.  Brown  v.  Tlie  National  Fire 
Insurance  Cay.,  1885,  22  S.  L.  R  679. 

22.  Fire— Arbitration  Clause— Reference 
to  Unnamed  Arbiters  — Condition-Prece- 
dent.— In  a  policy  of  insurance  against  loss 
by  the  death  of  a  dog,  it  was  provided  that 
any  dispute  arising  between  the  company 
and  the  assured  as  to  the  assurance,  or  as  to 
the  conditions  of  the  policy,  or  in  connection 
therewith,  should  be  referred  to  arbiters  (not 
named),  and  that  this  condition  should  be 
-deemed  and  taken  to  be  an  agreement  to 
refer,  and  a  condition-precedent  to  the  issue 
of  the  policy.  Held  (1)  that  the  effect  of 
this  provision  was  to  make  the  reference  to 
.arbiters  a  condition-precedent  to  the  company 


undertaking  any  liability  to  pay  under  the 
policy ;  (2)  that  an  action  upon  the  policy 
was  excluded  by  the  clause  of  arbitration, 
although  the  question  in  dispute  depended 
upon  the  construction  of  the  policy,  and  was 
not  merely  a  question  of  qivantum  of  damages. 
{Caledonian  Insurance  Coy.  v.  GUmour,  1892,  20 
R.  (H.  L.)  13;  30  S.  L.  R.  172  followed.) 
Bidston  v.  The  Dog,  Poultry,  and  Pigeon  Insur- 
ance Ccnf.  Ltd.,  1895  (0.  H.),  32  S.  L.  R.  516 ; 
2  S.  L.  T.  566. 

23.  Fire— Contract— Agency— Relevancy. 
— In  April  A.  made  a  proposal  for  fire  in- 
surance to  B.,  the  agent  of  an  insurance 
company,  and  paid  to  him  the  premium. 
In  May  A.'s  property  was  damaged  by  fire. 
In  June  B.  forwarded  the  premium  to  the 
company,  who  sent  him  a  covering  note  for 
thirty  days  from  the  date  hereof.  A.  raised 
an  action  against  the  company,  but  did  not 
aver  either  that  the  premium  was  paid  be- 
fore the  date  of  the  fire,  or  that  B.  was  the 
agent  of  the  company  authorised  to  accept 
the  premium  and  so  bind  the  company.  Held 
that  the  action  was  irrelevant.  APElroy  v. 
Lo7idon  Assurance  Corpn,,  1897,  24  R.  287  ;  34 
S.  L.  R.  247  ;  4  S.  L.  T.  241. 

24.  Fire— Entail— Insurance  by  Heir  of 
Entail  in  Possession.  —  An  heir  of  entail 
in  possession  effected  a  policy  of  insurance 
against  fire,  in  his  own  name,  upon  certain 
buildings,  part  of  the  entailed  property. 
Prior  to  his  death  he  received  payment  from 
the  company  of  insurance  money  in  respect 
of  damage  by  fire  to  the  buildings.  He  did 
not  expend  this  sum  in  rebuilding.  Held  that 
the  subsequent  heir  of  entail  was  not  entitled 
to  recover  the  insurance  money  from  the 
previous  heir's  executor,  the  contract  of  in- 
surance being  a  personal  contract.  Pollok, 
Petitioner,  1889  (O.  H.),  26  S.  L.  R.  515. 

25.  Fire— Indemnity— Double  Insurance 
—Contribution— Different  Proprietary  In- 
terests.—  The  owners  of  premises  insured 
them  with  four  different  insurance  companies, 
and  the  policies  were  taken  in  name  of  the 
heritable  creditors  primo  loco  and  the  pro- 
prietors in  reversion.  There  was  a  contribu- 
tion clause  in  each  policy  to  the  effect  that 
in  the  event  of  other  subsisting  insurances 
over  the  same  property,  **  whether  effected 
by  the  insured  or  by  any  other  person,"  the 
insuring  company  should  only  be  liable  to 
contribute  its  rateable  proportion  of  the  loss. 
Similar  insurances  were  effected  with  three 
other  companies,  the  policies  being  taken  in 
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name  of  other  heritable  creditors  priino  loco 
and  the  proprietors  in  reversion.  Held  that 
different  proprietary  interests  were  insured, 
and  that  there  was  no  liability  to  contribute 
between  the  two  sets  of  insurance  companies. 
Scottish  Amicable  Heritahle  Securities  Astociaiion^ 
d'c,  V.  Northern  Assurance  Coy,  dbc.,  1883,  11  R. 
287 ;  21  S.  L.  R.  189. 

26.  Fire— Indenmity— Beinstatement— 
Bondholders. — Two  creditors,  each  holding 
bonds  and  dispositions  in  security,  effected 
fire  insurances  over  the  security  subjects, 
which  consisted  of  mills.  The  mills  were 
burned.  The  holder  of  the  prior  bond  re- 
covered a  sum  which  would  have  reinstated 
the  mills,  and  put  it  in  his  pocket.  This  sum 
did  not  represent  the  full  difference  between 
the  value  of  the  original  security  and  the 
subjects  after  the  fire.  Held  that  the  holder 
of  the  second  bond  was  entitled  to  recover 
under  his  policy.  IVestminster  Fire  Office  v. 
Glasgoto  Provident  Investvieivt  Society,  1888 
(H.  L.),  15  R.  89 ;  25  S.  L.  R.  755. 

27.  Fire— Policy— Construction— Insur- 
ance of  Bents. — The  proprietors  of  premises 
insured  the  buildings  against  loss  by  fire  for 
a  certain  sum,  and  also  insured  against  loss  of 
rents  for  twelve  months  for  £500.  The  policy 
provided : — **  The  said  insurance  to  cover  the 
rent  of  said  building  from  the  time  of  such 
accident  until  the  period  of  reinstatement 
or  of  perfect  repair,  and  in  the  proportion 
which  the  period  of  untenantableness  bears 
to  the  term  of  rent  which  is  insured,  not 
exceeding  twelve  months. '^  The  total  yearly 
rent  of  the  premises  was  £2345.  The  premises 
having  been  destroyed  by  fire,  held  that  the 
sum  for  which  the  insurance  company  was 
liable  was  the  proportion  for  the  period  of 
untenantableness  which  corresponded  to  £500 
for  twelve  months.  Buchanan,  d:c.  v.  Liverpool 
and  Londoti  and  Globe  Insurance  Coy,,  1884, 11 
R  1032  ;  21  S.  L.  R.  696. 


III.  Guarantee. 

28.  Guarantee— Indemnity— Deposit  Re- 
ceipt—De&ult  of  Bank— Beconstruction.— 
Held,  on  the  construction  of  a  policy  of  in- 
surance against  loss  on  a  deposit  receipt, 
that  the  insured  was  entitled  to  indemnity, 
although  the  bank,  after  failing,  had  been 
reconstructed  under  a  statutory  sanction 
which  had  relieved  it  from  liability  to  de- 
positors. Laird  v.  Securities  Insurance  Ctry. 
Ltd.,  1895,  22  R.  452;  32  S.  L.  R.  319;  2 
S.  L.  T.  561.     Cf.  Young  v.  Assets  and  Invest- 


ment Insurance  Coy.,  Trustee,  1893,  21  R.  222 ; 
31  S.  L.  R.  199 ;  1  S.  L.  T.  366. 

29.  Guarantee  —  Investment  —  Policy — 
Construction— Premium.— In  1892  A.  lent 
£600  on  debenture  to  the  X  Coy.,  repayable 
in  1897.  He  insured  the  investment  with 
the  Y  Coy.,  who  guaranteed  to  make  good 
to  him  any  ''failure  on  the  part  of  the 
debtors"  to  repay  the  loan.  It  was  a  con- 
dition of  the  policy  that  failure  to  make 
punctual  payment  of  the  annual  premium 
should  avoid  the  policy.  The  X  Coy.  went 
into  liquidation  in  1893,  and  a  new  company 
was  formed  to  take  over  its  liabilities.  A., 
with  the  consent  of  the  insurers,  received 
debentures  of  the  value  of  £600  in  the  new 
company,  and  paid  the  premiums  on  his  policy 
down  to  1894,  but  not  in  1895.  The  Y  Coy. 
(the  insurers)  went  into  liquidation  in  1895. 
A.  lodged  a  claim  for  £600.  Held  that  the 
policy  had  lapsed  through  A.'s  failure  to  pay 
the  premium  due  in  1895,  because  there  could 
be  no  ** failure  to  pay"  on  the  part  of  the 
debtor  till  1897,  and  the  insurers  were  en- 
titled to  the  benefit  of  the  premiums  down 
to  that  date.  Employers^  Insurance  Coy.  of 
Great  Britain  v.  Benton,  1897,  24  R  908;  34 
S.  L.  R.  686 ;  5  S.  L.  T.  37. 


IV.  Ufe. 

Assignation  of,  30,  38. 
Destination  in  Policy,  32. 
Insurable  Interest,  33-35. 
Married  Women,  36-40. 
Memorandum  on  Policy.  31. 
Property  in,  31,  43. 
Representations,  44,  45. 
Son,  Insurance  of,  42. 
Warranty  of  Statements,  43. 
Wife,  Insurance  of,  43. 

30.  Life— Assignation  of  Policy— Effect 
of  Deposit  of  Policy— English  Law.— Sco^- 
tisli  Provident  Institution  v.  Robinson  db  Neujett^^ 
1892  (O.  H.),  29  S.  L.  R  733. 

31.  Life  — Creditor  in  Policy— Memor- 
andum that  the  Policy  was  taken  in  favour 
of  Widow  —  Duration  —  Revocation.  —  In 

consequence  of  an  arrangement  between  a 
husband  and  his  wife  a  policy  was  effected  on 
his  life  with  the  intention  that  she  should 
have  the  benefit  of  it  if  she  survived  him.  A 
policy  was  obtained  on  which  was  noted  by  the 
insurers  a  memorandum,  stating  that  the  in- 
surance was  in  favour  of  the  wife  should  she 
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survive.  The  husband  predeceased.  Prior  to 
his  death  he  had  deleted  the  memorandum 
from  the  policy.  Held  that  the  widow  was 
entitled  in  her  own  right  to  the  contents  of 
the  policy.  Hay*8  Trs.  v.  Hay,  1904,  6  F.  978 ; 
41  S.  L.  R.  809. 

32.  Life— Destination  in  Policy  of  In- 
surance.— A  special  destination  in  a  policy 
of  life  insurance  will  be  given  effect  to  in  a 
competition  between  the  trustees  named  in 
the  policy  and  the  executor-dative  of  the 
assured,  although  the  policy  was  not  inti- 
mated to  the  trustees,  and  although  the 
assured  died  insolvent.  Dickie's  Trs,  v.  Dickie, 
1892,  29  S.  L.  R.  908. 

33.  Life — Insurable  Interest— Insurance 
over  Life  of  Agent— Disclosure— 14  G-eo. 
III.  c.  48. — A  contract  of  insurance  by  a  prin- 
cipal over  the  life  of  his  agent  is  not  a  gaming 
contract  (14  Geo.  III.  c.  48),  and  where  the 
parties  have  agreed  that  there  is  an  insurable 
interest  the  Court  will  not  consider  whether 
the  requirements  of  the  Act  are  satisfied ; 
and  the  agent's  intimation,  made  to  the  prin- 
cipal before  the  date  of  the  policy,  that  he 
would  cease  to  act  as  agent  at  a  date  subse- 
quent to  the  policy,  held  to  be  a  fact  not 
essential  to  the  contract  of  insurance,  as  it 
did  not  affect  the  risk.  TumbuU  <Jk  Coy.  v. 
Scottish  ProvidetU  Imtitution,  1896  (0.  H.),  34 
S.  L.  R.  146. 

34.  Life— Insurable  Interest— Two  Poli- 
cies—14  Geo.  in.  c  48.— A  pork  butcher 
effected  a  policy  of  insurance  on  the  life  of 
his  assistant  for  £250.  He  afterwards  took 
out  a  second  policy  for  £250.  The  assistant 
died,  and  the  pork  butcher  recovered  under 
the  first  policy.  Held  (1)  that  at  the  date  of 
the  second  policy  the  insured's  interest  was 
fully  covered ;  (2)  that  in  any  event  payment 
under  the  first  policy  had  exhausted  his  in- 
terest. Simcock  v.  Scottish  Imperial  Insurance 
C(ry,,  1902  (O.  H.),  10  S.  L.  T.  286. 

35.  Life— Insurable  Interest— Void  Policy 
— 14  Geo.  in.  c.  48,  sec.  1. — Only  the  in- 
surer is  entitled  to  plead  that  a  policy  is  void 
from  want  of  interest  in  the  life  of  the  in- 
sured, on  the  part  of  the  person  claiming  the 
proceeds  of  the  policy.  Hodden  v.  Bryden, 
1899,  1  F.  710 ;  36  S.  L.  R.  524  ;  6  S.  L.  T. 
362.  [But  held  contra  in  Gedge  v.  Royal  Ex- 
change Assurance  Corpn.  (1900),  2  Q.  B.  214,] 

36.  Life— Married  Women's  Policies  of 
Assurance  Act»  1880,  sec  2— Destination 


different  from  the  Terms  of  the  Statute.— 
The  wife  of  a  person  who  has  effected  a  policy 
of  life  insurance  will  not  be  deprived  of  the 
benefit  of  the  statute  because  the  destination 
is  in  favour  of  "his  children,  whom  failing 
his  widow,  whom  all  failing  his  own  nearest 
heirs  whomsoever,'*  and  contains  a  reserved 
power  to  regulate  the  terms  of  payment  and 
vesting.  Dickiei's  Trs.  v.  Dickie,  1892, 29  S.  L.  R. 
908. 

37.  Life— Married  Women's  Policies  of 
Assurance  Act,  1880.— A  trustee  on  the 
sequestrated  estates  of  a  husband  who  was 
insured  under  the  Married  Women's  Policies 
of  Assurance  Act,  1884,  for  the  benefit  of  his 
wife,  averred  that  the  insurance  had  been 
taken  out  in  fraud  of  the  creditors,  and  pro- 
posed to  retain  the  policy.  Held  that  he 
must  deliver  it  to  the  husband,  as  trustee  for 
his  wife ;  the  remedy  of  creditors  in  case  of 
fraud  being  to  recover  the  premiums  which 
had  been  paid  from  the  trustees  of  the  policy 
out  of  the  proceeds.  Stevxirt  v.  Stewart's 
Trustee,  1901  (0.  H.),  8  S.  L.  T.  436. 

38.  Life— Married  Women's  Policies  of 
Assurance  Act,  1880  —  Assignation  of 
Policy  by  SiK>uses. — Circumstances  in  which 
held  that  a  husband  who  had  efiected  a  policy 
of  assurance  over  his  life  in  favour  of  his  wife 
in  terms  of  the  Married  Women's  Policies  of 
Assurance  Act,  1880,  had  not  with  her  con- 
sent validly  assigned  the  policy.  Scottish  Life 
Assurance  Coy.  v.  Doiudd,  Ltd.,  1901  (0.  H.), 
9  S.  L.  T.  200. 

39.  Life— Married  Women's  Policies  of 
Assurance  Act,  1880,  sec.  2— Surrender  of 
Policy. — Held  that  a  policy  eflfected  by  a  hus- 
band upon  his  life  for  his  wife's  behoof  under 
the  second  section  of  the  above  Act  can  be  sur- 
rendered at  any  time  with  the  concurrence  of 
his  wife.  Opinion  per  Ld.  Shand  that  the 
concurrence  of  the  wife  is  not  necessary  unless 
the  insurance  company  are  notified  that  a 
breach  of  trust  is  contemplated.  Schumann, 
cfcc.  V.  ScottisJk  Widows'  Fund,  1886,  13  R.  678 ; 
23  S.  L.  R.  474. 

40.  Life— Married  Women's  Policies  of 
Assurance  (Scotland)  Act,  1880,  sec.  2— 
''Married  Man.** — A  widower  is  a  '* married 
man"  in  the  sense  of  this  Act.  Kennaly's 
Trs.  V.  Sharpe,  1895,  23  R.  146 ;  33  S.  L.  R.  69 ; 
3  S.  L.  T.  186. 

41.  Life— Policy  over  Life  of  Wife- 
Advances  obtained  by  Husband  and  Repaid 
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—Acquirenda— Bight  to  Policy. —A  hus- 
band having  effected  a  policy  of  insurance  on 
his  wife's  life,  payable  to  ''  her  heirs,  executors 
or  assignees"  six  months  after  her  death, 
used  the  policy  as  a  fund  of  credit  to  obtain 
advances,  which  he  repaid  before  his  death. 
The  wife  by  antenuptial  marriage-contract 
had  conveyed  a^quirenda  during  the  marriage 
to  her  husband,  and  by  inortis  caum  settlement 
he  conveyed  his  whole  estate  to  trustees.  On 
the  predecease  of  the  husband,  held  that  the 
policy,  with  bonuses,  belonged  to  his  widow. 
Thomson's  Trs,  v.  Thomson,  1879,  6  R.  1227; 
16  S.  L.  R.  727. 

42.  Life— Policy  over  Son's  Life  payable 
to  both  Parents  or  Survivor— Legitim. — 
Held  that  policies  of  assurance  taken  by  a 
husband  for  behoof  of  himself  and  his  wife 
on  the  life  of  a  son,  and  payable  to  the  spouses 
"or  the  survivor  of  them,  their,  his  or  her 
heirs,  executors  or  assignees  "  formed  part  of 
the  moveable  estate  of  the  husband  who  pre- 
deceased his  wife,  and  must  be  computed  at 
their  actuarial  value  so  as  to  increase  the  fund 
for  legitim.  Ohalmeri^  Trs.,  1882,  9  R,  743 ; 
19  S.  L.  R.  493. 

43.  Life— Policy  over  another's  Life- 
Possession— Pasrment  of  Premiums — De- 
claration of  Property  in  Will.— A  truster 
died  in  1890  in  possession  of  a  policy  of  insur- 
ance over  the  life  of  his  son.  The  policy  was 
dated  in  1865,  and  had  all  along  been  in 
possession  of  the  truster,  who  had  paid  the 
premiums  from  the  beginning,  and  who  re- 
ferred to  it  in  his  will  as  being  his  property. 
Held  on  the  above  facts  that  the  property  of 
the  policy  was  in  the  father.  Hodden  v. 
Bi-yden,  1899,  1  F.  710:  36  S.  L.  R.  524;  6 
S.  L.  T.  362. 

44.  Life— Representations- Answers  to 
Questions— Warranty— "Strictly  Temper- 
ate."— ^A.  applied  to  an  insurance  office  to 
effect  a  policy  of  insurance  on  his  life.  He  re- 
ceived a  printed  form  of  proposal  containing 
questions,  among  which  was  the  following : — 
Question  7. — (a)  "  Are  you  temperate  in  your 
habits  ?  (b)  and  have  you  always  been  strictly 
so.P"  A-  answered  (a)  "Temperate,"  (6)  "Yes." 
Subjoined  to  the  printed  questions  was  a 
declaration,  which  A.  signed,  to  the  effect 
that  the  foregoing  statements  were  true,  and 
that  the  assured  agreed  that  this  declaration 
should  be  the  basis  of  the  contract,  and  that 
if  any  untrue  averment  was  made  the  policy 
was  to  be  void.  After  A.'s  death  the  insur- 
ance company  refused  payment  of  the  policy 


on  the  ground  that  the  above-mentioned 
answer  was  false  in  fact.  In  an  action  on  the 
policy,  held  that  the  declaration  of  A.  taken 
in  connection  with  the  policy  constituted  an 
express  warranty  that  the  answer  to  Question 
7  was  true  in  fact.  Standard  Life  Assurance 
Coy.  V.  TVeems,  ct-c,  1884,  9  A.  C.  671 ;  11  R. 
(H.  L.)  48 ;  21  S.  L.  R.  791. 

45.  Life  —  Representations  —  Fraud.  — 

Buist  V.  Scottish  EquitaUe  Life  Assurance 
Society,  1878  (H.  L.),  5  R.  64 ;  15  S.  L.  R.  386. 


v.  Karine. 

AfiAKDONMRNT,  46-48. 

Collision  Clauses,  59. 
constbuctive  total  loss,  49. 
General  Avebaoe,  50. 
Ins  USANCE  OF  Chartered  Vessel,  59. 
Policy  Construction,  51-53. 

POLICT  ESSENTIAIi3,  54-56. 

Representations,  57,  58. 
Underwriter,  Rights  of,  60. 
Value,  61. 

46.  Marine— Abandonment— Indemnity 
—Transfer  of  Share— Mora.— The  owner 
of  a  ship  which  had  been  stranded  intimated 
to  the  underwriters  that  he  abandoned  her, 
and  claimed  for  a  constructive  total  loss. 
One  of  the  underwriters  paid  the  whole  sum 
which  he  had  underwritten.  The  other  under- 
writers having  disputed  the  claim,  it  was 
decided  that  there  was  only  a  partial  loss. 
In  an  action  by  the  underwriter  who  paid 
against  the  owner  for  an  accounting,  the  Lord 
Ordinary  gave  decree  for  the  value  of  a  share 
of  the  ship  corresponding  to  the  pursuer's 
payments.  The  defender  reclaimed,  and 
offered  to  transfer  to  the  pursuer  a  share  in 
the  vessel.  Held  that  the  offer  was  too  late, 
and  that  the  pursuer  vras  not  bound  to  accept 
it.  niiitivorth  Brothers  v.  Shepherd,  1884, 12  R. 
204 ;  22  S.  L.  R.  157. 

47.  Marine  — Abandonment— Total  or 
Partial  Loss  — Notice  of  Abandonment 
—  Date   of  raising  Action  on  Policy. — 

The  English  Admiralty  Court  has  a  rule  that 
the  question  whether  or  no  a  vessel  is  to 
be  treated  as  a  total  or  a  partial  loss  for  the 
purposes  of  a  policy  of  insurance,  is  to  be 
decided  by  her  condition,  not  at  the  date  of 
notice  of  abandonment  being  given,  but  at 
the  date  of  raising  action.  Held  by  the  Second 
Division  that  the  rule  is  the  same  in  Scot- 
land;   but  this  judgment  questioned  in  the 


941 


INSURANCE 


942 


House  of  Lords.  "  Blairmore  "  Ship  Coy.,  The, 
V.  Macredie,  1898  (H.  L.),  25  R.  57 ;  35  S.  L.  R. 
966;  6S.  L.  T.  91. 

48.  Marine— Abandonment  — Total  or 
Partial  Loss— Salvage  by  Underwriters— 
Prudent  Man  Test. — ^A  vessel  insured  on  a 
valued  policy  went  down,  and  the  owners  gave 
notice  as  for  a  total  loss.  The  underwriters 
declined  to  accept  the  notice,  and,  before  an 
action  was  brought,  they  raised  the  ship  and 
offei'ed  her,  along  with  the  cost  of  her  repairs, 
to  the  owners.  The  cost  of  raising  the  vessel 
plus  the  cost  of  repairing  her  amounted  to 
more  than  the  value  of  the  repaired  ship. 
Held  (1)  that  the  test  to  be  applied  in  order 
to  instruct  a  total  loss  at  the  date  to  which 
the  inquiry  relates  is  embodied  in  the  ques- 
tion: Would  a  man  of  average  prudence 
have  gone  to  the  cost  of  raising  and  repairing 
the  vessel?  (2)  that  in  the  present  case,  as 
the  cost  of  these  operations  exceeded  the 
value  of  the  result,  the  answer  to  the  ques- 
tion must  be  in  the  negative ;  (3)  that  it  was 
not  within  the  intention  of  the  contract  of 
insurance  that  the  underwriters  should  gratui- 
tously intervene  and  convert  a  total  into  a 
partial  loss.  ** Blairmore"  Ship  Coy.,  The,  v. 
Macredie,  1898  (H.  L.),  26  R.  57 ;  35  S.  L.  R. 
956;  6  S.  L.  T.  91. 

49.  Marine — Constructive  Total  Loss- 
Perils  of  the  Sea— Warranty— Seaworthi- 
ness.— In  an  action  on  a  time  policy  of  insur- 
ance for  an  alleged  constructive  total  loss  of 
a  vessel  by  perils  of  the  sea,  the  underwriters 
denied  liability  on  the  ground  that  the  proxi- 
mate cause  of  the  loss  was  the  defective  con- 
dition of  the  vessel,  and  not  the  perils  insured 
against.  Held  that  there  was  no  warranty  of 
seaworthiness  in  a  time  policy,  and  that  the 
underwriters  were  liable.  Kenneth  &  Coy,  v. 
Moore,  etc.,  1883,  10  R.  547;  20  S.  L.  R.  362. 

50.  Marine  —  General  Average— Contri- 
butory Value. — A  policy  of  insurance  on 
cargo  valued  at  £825,  and  on  £25  cash  ad- 
vanced to  account  of  freight,  stipulated — 
'^  general  average  payable  according  to  foreign 
statement,  if  so  made  up."  The  ship  having 
been  damaged  on  the  voyage,  and  a  bond  of 
bottomry  and  respofidentia  granted,  and  a 
general  average  statement  made  up  at  the 
port  of  destination  fixing  £1293  as  the  con- 
tributory value  of  the  cargo,  held  that  the 
holders  of  the  policy  were  entitled  to  recover 
thereunder  the  whole  siun  paid  by  them,  and 
not  merely  the  amount  effeiring  to  £850  out 
of  £1293,  inasmuch  as  in  a  second  statement 


embodying  the  first  the  liability  of  the  cargo 
was  shown  to  be  for  the  general  balance 
due  under  the  bond.  Robinows  cfc  Marjori- 
hajika  v.  Eiving's  Trs.,  1876,  3  R.  1134  ;  13 
S.  L.  R.  692. 

51.  Marine  —  Policy  —  Construction  — 
Collision  Clause  — Tow  and  Tug.  — By  a 

clause  in  a  policy  of  marine  insurance  under- 
writers agreed  to  indemnify  owners  against 
claims  established  against  them  for  damages 
done  by  their  vessel  coming  into  collision 
with  other  vessels.  While  the  insured  vessel 
was  in  charge  of  a  tug,  tug  and  tow  collided 
with  a  ship,  and  the  insured  were  found  liable 
to  the  owners  of  the  damaged  ship.  Held 
that  the  underwriters  were  responsible  for 
the  damage  done  by  tow  and  tug,  they  being 
in  the  sense  of  the  policy  identical.  M'Covxin 
V.  Baine  arid  Johnston  [1891],  A.  0.  401 ;  18 
R.  (H.  L.)  57 ;  28  S.  L.  R.  943. 

52.  Marine— Policy— Construction— ''No 
St.  Lawrence.** — A  time  policy  of  marine 
insurance  contained  the  words,  '^  Warranted 
no  St.  Lawrence  between  1st  October  and 
1st  April."  Held  that  the  warranty  prohibited 
navigation  within  either  the  gulf  or  river 
within  the  prescribed  period.  Birrell  et  al 
V.  Dryer  et  ul,  1884,  9  A.  C.  345 ;  11  R.  (H.  L.) 
41 ;  21  S.  L.  R.  590. 

53.  Marine  —  Policy  —  Construction  — 
"Port." — A  vessel  was  insured  for  thirty 
days  after  her  arrival "  while  in  port.'*  She  was 
lost  in  the  fairway  of  the  Clyde  off  Greenock, 
where  she  had  discharged  her  cargo.  Held 
that  the  scene  of  the  disaster  was  beyond  the 
limits  of  the  "  port "  of  Greenock.  Hunter  v. 
N,  Marine  Insurance  Coy.  Ltd,,  1888, 13  A.  C. 
717  ;  15  R.  (H.  L.)  72 ;  25  S.  L.  R.  758. 

54.  Marine  — Policy— Essentials— Stamp 
Act,  1891,  sees.  91,  9%  93  (3),— The  agent  of 
an  insurance  company  noted  down  the  par- 
ticulars of  an  insurance  upon  a  printed 
application  form  and  handed  it  to  the  insured 
as  a  covering  note  until  a  regular  policy 
could  be  issued.  The  note  was  signed  by 
the  agent.  Before  a  policy  was  issued  the 
vessel  was  lost  at  sea.  Held  that  the  note 
was  not  a  policy  or  contract  of  insurance  in 
the  sense  of  the  Stamp  Act,  1891,  and  invalid. 
Mackay  v.  Scottish  Boat  Insurance  Coy,  Ltd,, 
1903,  40  S.  L.  R.  675 ;  11  S.  L.  T.  91. 


55.  Marine  — Policy— Incorporation  of 
Articles  of  Association  of  Insurers— In- 
valid Article. — A  poUcy  of  marine  insurance 
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issued  by  a  limited  liability  company  referred 
to  the  articles  of  association  of  the  company 
as  being  incorporated  therein.  Held  that  the 
articles  formed  part  of  the  contract  of  insur- 
ance, including  one  article  which,  in  point  of 
company  law,  was  invalid.  Muxrhead  v.  Forth 
and  N.  Sea  S,  M,  Insurance  [1894],  A.  0.  72 ;  21 
R.  (H.  L.)  1 ;  31  S.  L.  B.  467  ;  1  S.  L.  T.  325. 

56.  Ifarine  —  Policy  —  Validity— Sinned 
by  Parties  for  Themselves  and  Others- 
Customs  and  Inland  Bevenne  Act^  1867, 
sec.  7. — Does  a  policy  of  marine  insurance 
subscribed  by  three  persons  "for  ourselves 
and  the  other  members  of  the  I.  Assurance 
Association/'  which  was  not  incorporated, 
comply  with  the  provisions  of  sec.  7  of  the 
above  ActP  Opinions  that  it  does,  and 
e  contra.  Inverkeithing  Marine  atid  Freight 
Assurance  Association,  dbc,  v.  Mackemie^  1882^ 
9  R  1043  ;  19  S.  L.  R.  780. 

57.  Ifarine— Representation— Change  of 
Ship's  Nationality  —  Concealment — Mer- 
chant Shipping  Act^  1873. — The  nationality 
of  a  ship  was  changed  from  British  to  Belgian 
for  the  purpose  of  avoiding  the  Board  of  Trade 
inspection.  The  ship  was  subsequently  in- 
sured without  disclosure  of  this  fact  and  lost. 
Held  that  the  concealment  voided  the  policy, 
though  the  vessel  was  not  alleged  to  be  un- 
seaworthy.  Hutchinson  d;  Coy,  v.  Aberdeen  Sea 
Insurance  Coy,,  1876, 3  R.  682  ;  13  S.  L.  R  456. 

58.  Marine  —  Representation  —  Conceal- 
ment of  Facts  material  to  Risk— Dangerous 
Roadstead— Iron  Cargo  in  Wooden  Ship.— 
A  time  policy  of  insurance  was  executed  on  a 
wooden  ship  by  brokers  acting  on  the  instruc- 
tions of  the  agents  of  her  owner.  The  ship 
was  lost  within  the  time  specified  in  the 
policy.  In  an  action  for  the  sum  assured,  at 
the  instance  of  the  owner,  the  underwriters 
denied  liability  on  the  ground  that  they  had 
been  induced  to  effect  the  policy  at  a  low 
premium  (1)  by  false  and  fraudulent  misre- 
presentations made  by  one  of  the  pursuer's 
brokers  as  to  the  voyage  the  ship  was  to  take, 
and  (2)  by  wilful  concealment  of  facts  material 
to  the  risk  and  known  to  the  assured^  viz., 
that  the  ship  was  to  carry  an  exceptionally 
dangerous  cargo  for  a  wooden  vessel  to  carry, 
and  was  intended  to  proceed  to  an  exceptionally 
dangerous  open  roadstead.  Held,  on  a  proof, 
(1)  that  the  alleged  fraudulent  representations 
were  not  proved ;  (2)  that  the  port  to  which 
the  vessel  sailed  was  not  one  which  was 
notoriously  dangerous  or  of  which  the  owner 
had  any  special  knowledge  ;  and  (3)  that  it  was 


not  proved  that  such  a  cargo  as  was  carried 
was  of  such  an  exceptionally  dangerous  char- 
acter for  such  a  ship  that  its  nature  ought 
to  have  been  disclosed  to  the  underwriters. 
Harvey  db  Coy,  v.  Seligmann,  1883,  10  R  680 ; 
20  S.  L.  R.  442. 


59.  Marine — snip — unarter —   uwner  to 
pay  Insnrance  only"— Collision— Relief!- 

An  owner  demised  his  vessel  to  a  charterer, 
*'  owner  to  pay  insurance  only."  The  owner 
insured  with  a  ''  collision  clause ''  covering  ^ 
of  damage  done  to  other  vessels.  The  vessel 
collided  with  another  vessel  through  the  fault 
of  the  charterer's  crew,  and  the  owner,  with- 
out notice  to  the  charterer,  settled  the  claim 
of  the  damaged  vessel  and  recovered  to  the 
extent  of  his  insurance.  In  an  action  by  the 
owner  against  the  charterer  for  the  uninsured 
^,  held  that,  having  settled  without  notice, 
he  had  lost  any  right  of  relief  he  might  have 
had.  Question :  Whether  the  owner  was  liable 
at  all  to  the  injured  vessel,  or  bound  to  have 
insured  with  a  collision  clause.  Clarke  v.  Scott, 
1896,  23  R  442;  33  S.  L.  T.  318;  3  S.  L,  T. 
267. 


60.  Marine— Underwriter- 
caused  through  faiQt  of  other  Ship  of  In- 
sured.— An  underwriter  who  indemnifies  an 
insured  succeeds  to  the  rights  of  the  insured 
to  recover  as  against  third  parties.  His 
claims  are  limited  to  those  which  the  insured 
could  have  made.  Where  a  ship  was  lost 
through  the  fault  of  another  ship  of  the  same 
owner,  both  being  insured,  held  that  the  under- 
writer who  paid  up  on  the  injured  ship  had  no 
claim  against  the  insured,  as  owner  of  the 
other  ship,  or  that  being  so,  to  rank  on  a  fund 
fixed  in  terms  of  the  Merchant  Shipping  Act^ 
1854,  sec.  54.  Simjpson  d:  Coy.  v.  Thomson^ 
1877,  3  A.  C.  279;  5  R  (H.  L.)  40;  15 
S.  L.  R  293. 

61.  Marine— Value  of  Ship  — Declared 
Value. — Value  of  a  vessel  taken  to  be  the 
value  declared  in  the  policy  of  insurance. 
Muirhead  v.  Forth  and  N,  Sea  S,  M.  Insurance 
[1894],  A.  C.  72 ;  21  R  (H.  L.)  1  ;  31  S.  L.  R 
467  ;  1  S.  L.  T.  325. 
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Dbolabatoby  Conclusions,  14. 
Declabatobt  Findings,  15. 
Grant.  16-20. 
intbrdiction,  47. 

INTEBIM,  16. 

Plbadings,  27. 
Possessory,  28-35. 
Publication,  36,  37. 
Refusal,  Gbounds  of,  16. 
SiST,  18,  20. 
SiST  OF  Pabty,  38,  39. 
Tiheous,  40-45. 
Transfebbnce,  46. 

1.  Breach  of— Attendance  of  Respondent 
at  Bar. — Where  a  respondent  on  whom  a 
petition  and  complaint  for  breach  of  interdict 
had  been  served  was  ill  and  unable  to  attend 
at  the  bar  of  the  Court,  and  the  complainer 
was  not  desirous  of  enforcing  his  presence, 
the  Court  imposed  on  him  a  fine  in  his  absence. 
Jf^aUcer  v.  Jwior,  1903,  6  F.  1035  ;  40  S.  L.  R. 
745 ;  11  S.  L.  T.  189. 

2.  Breach  of— Failure  of  Respondent  to 
Appear — Procedure. — Procedure  and  form  of 
interlocutor  where  one  charged  with  breach  of 
interdict  failed  to  appear  in  person  although 
cited  to  do  sa  WeUhach  Incandescent  Gas 
Light  Coy.  v.  M'Mann,  1901,  4  F.  395;  39 
S.  L.  R.  270 ;  9  S.  L.  T.  387. 

3.  Breach  of— Failure  of  Respondent  to 
Appear. — A  person  fishing  in  breach  of  inter- 
dict and  failing  to  appear  personally  when 
ordered,  arrested  and  sentenced  to  one  month's 
imprisonment,  and  the  petitioner  authorised 
to  remove  the  nets  complained  of.  Earl  of 
Galloway  v.  Nixon,  1877, 5  R,  28  ;  15  S.  L,  R.  12. 

4.  Breach  of— No  Intimation  to  Re- 
spondents of  Continuation  of  Interdict- 
Personal  Knowledge.  —  Objection  to  the 
relevancy  of  a  petition  for  breach  of  inter- 
dict, on  the  ground  that  intimation  to  the 
respondent  of  a  continuation  of  interim  in- 
terdicty  or  respondent's  personal  knowledge 
thereof,  had  not  been  averred — repelled.  Ob- 
served that,  in  such  cases  relevancy  should  be 
disposed  of  before  judicial  examination  of  the 
parties.     Henderson  v.  Maclellan,  <tv;.,  1874,  1 

R.  920;  US.  L.  R.  531. 

5.  Breach  of— Interdicted  Person  assumes 
a  Partner— Proper  Remedy  for  Breach.— 

Where  a  person  interdicted  from  infringing  a 
patent  thereafter  assumes  a  partner,  and  the 
new  firm  commits  a  breach  of  interdict,  held 


that  the  complainer's  remedy  is  not  a  new 
note  of  suspension  and  interdict,  but  a  com- 
plaint for  breach  under  the  old  process. 
Dudgeon  v.  Thomson  d:  Coy,,  1876,  3  R.  604 ; 
13  S.  L.  R.  629 ;  1877,  3  A  0.  34  (H.  L.),  4  R. 
88.  Harvie  v.  Ross,  1886, 14  R.  71  ;  24  S.  L.  R. 
250. 

6.  Breach  of— Infringement  of  Patent- 
New  Partner— Bight  to  Ohallenge  Validity 
of  Patent. — A  person  who,  without  challeng- 
ing a  patent,  had  been  interdicted  from 
manufacturing  certain  articles  as  being  an 
infringement  of  it,  assumed  a  partner.  In  a 
petition  and  complaint  for  breach  of  inter- 
dict, held  that  the  new  partner  was  not 
entitled  to  challenge  the  validity  of  the 
patent.  Harvie  v.  W,  dc  T,  Boss,  1886, 14  R. 
71 ;  24  S.  L.  R.  250. 

7.  Breach  of — Sentence.  —  In  a  petition 
and  complaint  for  breach  of  an  interdict 
granted  against  the  infringement  of  letters- 
patent,  the  Court,  after  proof,  found  the  re- 
spondents guilty  of  breach  of  interdict,  and 
in  respect  that  there  had  been  no  intention 
upon  their  part  to  set  at  nought  wilfully  the 
orders  of  the  Court,  fixed  the  penalty  at  a 
sum  of  £5.  Harvie  V.  Ross,  1886,  14  R.  71 ;  24 
S.  L.  R.  250. 

8.  Breach  of— Sentence. —  Sentence  of 
two  months'  imprisonment.  Mackenzie  v. 
CouUhaH,  1889,  16  R.  1127;  26  S.  L.  R.  764. 

9.  Breach  —  Sentence  —  Contempt  of 
Court — Trespass. — In  a  petition  and  com- 
plaint for  breach  of  interdict,  the  Court, 
after  a  proof,  found  the  respondents  guilty, 
and  sentenced  them  to  two  months'  im- 
prisonment. Macleod^s  Trs,  v.  Macpherson,  dx,, 
1883, 10  R.  792  ;  20  S.  L.  R.  515. 

10.  Breach  of— Sentence.— A  tenant  who 
had  been  lawfully  ejected  from  a  farm  by  the 
landlord  in  consequence  of  breach  of  the  con- 
ditions of  the  lease,  refused  to  give  up  pos- 
session thereof,  and  having  been  interdicted 
by  the  Court  from  continuing  the  possession 
and  molesting  the  new  tenant  and  prevent- 
ing him  from  taking  possession,  committed  a 
breach  of  interdict.  The  Court  in  respect 
thereof  sentenced  him  to  be  imprisoned  for 
one  month.  BosicelVs  Trs.  v.  Pearson,  1886, 
24  S.  L.  R.  32. 


11.  Burgh— Common   Qood— ] 
William  Rae's  Act— Bill  Chamber  or  Lord 
Ordinary  in  Exchequer  Causes.- An  appli- 
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cation  by  a  burgess  against  the  magistrates 
and  council  of  a  burgh  to  have  them  pro- 
hibited from  letting  a  piece  of  ground  within 
the  burgh  and  forming  part  of  the  common 
good,  in  respect  that  the  formalities  required 
by  Sir  William  Bae's  Act  had  not  been  fol- 
lowed, held  to  be  incompetent  in  the  Bill 
Chamber.  In  terms  of  the  Act  an  injunction 
is  competent  only  in  the  Court  of  Exchequer, 
now  represented  by  the  Lord  Ordinary  in 
Exchequer  Causes.  Wilson  v.  The  Magistrates 
of  Fujfar,  1893  (B.  C),  1  S.  L.  T.  422. 

12.  Caution. — Interdict  *'  on  caution  "  does 
not  fetter  the  respondent  until  caution  has 
been  found.  IVUsm  v.  Gilchrist,  1900,  2  F. 
391 ;  37  S.  L.  R.  300 ;  7  S.  L.  T.  322. 

13.  Complainer  and  Respondent  — Pur- 
suer and   Defender  —  ''  Oompetent    and 

Omitted  " —Opinion  by  Ld.  Kinnear  :  That 
the  complainer  in  a  process  of  interdict, 
which  is  brought  for  any  other  purpose  than 
to  regulate  possession,  is  not  necessarily  in 
the  position  of  defender  in  such  process,  so  as 
to  deprive  him  of  the  right  (which,  it  is  said, 
every  pursuer  has)  to  bring  a  new  action  for 
the  same  practical  result  as  the  former  one  in 
which  he  has  failed,  provided  he  rests  the  new 
summons  on  a  different  ground  of  action. 
Edinburgh  Water  Trust  v.  Clippens  Oil  Coy., 
1899,  1  F.  899  ;  36  S.  L.  T.  710 ;  7  S.  L.  T.  36. 

14.  Declarator— Declaratory  Conclusion 
—  Declaration  superseding  Literdict.— In 
a  note  of  suspension  and  interdict  by  a  rail- 
way company  against  an  hotelkeeper^  by  him- 
self or  his  servants  entering  their  station  for 
the  purpose  of  meeting  or  seeing  away  guests 
of  the  hotel,  the  House  of  Lords  declared  that, 
subject  to  any  regulation  which  might  here- 
after be  made  by  the  Railway  Commissioners, 
the  respondent  had  no  right  to  enter  the 
station  in  the  manner  complained  of ;  and,  in 
respect  of  this  decl&vdktion,  found  it  unneces- 
sary to  dispose  of  the  prayer  for  interdict. 
Perth  General  Station  Committee  v.  Ross  [1897], 
A.  C.  479 ;  24  R  (H.L.)  44;  34  S.  L.  R.  871. 

15.  Declaratory  Findings.  —  Per  Ld. 
McLaren  :  There  can  be  no  doubt  that  the 
Court  has  jurisdiction,  under  applications  for 
interdict,  to  make  a  declaratory  finding,  and 
to  suspend  the  operation  of  that  finding 
pending  the  progress  of  remedial  measures. 
But  I  think,  on  consideration  of  the  cases 
where  this  power  has  been  exercised,  it  will 
be  found  that  they  all  belong  to  one  of  two 
categories — either  that  the  granting  of  the 


immediate  interdict  would  be  attended  with 
consequences  to  the  rights  of  the  respondents 
as  injurious,  or  possibly  more  so,  than  the 
wrong  that  was  complained  of:  or,  again, 
because  the  effect  of  an  immediate  interdict 
would  be  to  cause  some  great  and  immediate 
public  inconvenience.  Clippetis  Oil  Coy.  v. 
Edinburgh  and  District  Water  Trs,,  1897^  25 
R.  370;  35  S.  L.  R.  304;  5  S.  L.  T.  242. 

16.  Grant— Beftisal— (Grounds  of  ReftasaL 

— Disparity  between  the  gain  to  the  inter- 
dicter  and  the  loss  to  the  interdicted  is  no 
ground  for  refusing  interdict.  Bank  of  Scot- 
land V.  Stewart,  1891,  18  R.  957 ;  28  S.  L.  R. 
735. 


17.  Grant— Master  and  Servant— 
obedience  of  Servant. — Should  interdict  be 
granted  against  a  master  for  acts  of  his 
servants  done  in  disobedience  to  his  orders  ? 
Montgomene  <k  Coy.  v.  Young  Bros.,  1904,  6 
F.  340 ;  41  S.  L.  R.  241 ;  11  S.  L.  T.  600. 

18.  Grant— Sist— Trade  Mark— Infringe- 
ment —  Undertaking  to  discontinue  In- 
fringement.— Interdict  of  infringement  of 
trade  mark  granted,  notwithstanding  an  un- 
dertaking by  the  respondent  to  discontinue 
the  infringement.  Smith  ds  WeUstood  v, 
Carrm  Coy.,  1896  (O.  H.),  3  S.  L.  T.  223.  But 
cf.  Bernard  v.  Bernard,  1893  (0.  H.),  1  S.  L.  T. 
29. 

19.  Ghrant  — Nuisance — River— Pollution 
— Singular  Successors  of  Party  Interdicted 
—  Remedial  Measures  —  R^nit.  —  Paper 
manufacturers  were  interdicted  from  pollut- 
ing a  private  stream.  Interim  interdict  was 
subsequently  obtained  against  the  sons  of  the 
owner  of  one  of  the  paper-mills,  who  had 
been  partners  of  the  firm  when  the  former 
interdict  was  granted,  but  not  parties  to  the 
action.  The  sons  pleaded  (1)  that  being 
singular  successors  the  former  proceedings 
did  not  affect  them,  and  (2)  that  they  now 
worked  the  mill  on  a  non-polluting  method. 
Interim  interdict  was  continued,  and  a  remit 
made  to  a  man  of  skill.  D'uke  of  Buccle^vch  v. 
Brow7i  <£r  Coy.,  1873,  1  R.  85;  11  S.  L.  R.  36, 
642. 

20.  Grant  —  Sist—  Nuisance— River  Pol- 
lution —  Remedial  Works.  —  Where  it  is 
established  that  a  respondent  has  at  a  recent 
date  polluted  a  river,  the  complainer  is  primd 
facie  entitled  to  interdict.  Where,  however, 
a  complainer  did  not  press  for  interdict  de 
piano,  the  Court  sisted  in  hoc  statu  to  allow 
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remedial  works,  set  up  by  the  respondent,  to 
be  tested  at  sight  of  a  neutral  party.  Lady 
Seafield  aiid  Others  v.  Kemp^  1899, 1  F.  402  ;  36 
S.  L.  R.  363  ;  6  S.  L.  T.  10. 

21.  Interdict  ab  ante  —  Arbiter  —  Dis- 
Qualiflcation.— Prior  to  1897,  Copland  had 
acted  as  arbitrator  between  the  Glasgow  Cor- 
poration and  the  Caledonian  Bailvray  Com- 
pany, in  terms  of  the  Glasgow  Central  Act, 
1888.  In  189C  he  acted  as  the  adviser  of  the 
Corporation  in  the  promotion  of  the  Glasgow 
Corporation  Sewage  Act,  1896.  The  workings 
of  the  railway  company  were  underground, 
and  it  was  possible  that  the  operations  con- 
ducted by  the  Corporation  under  this  Act 
might  interfere  with  those  of  the  railway 
company,  or  at  all  events  that  disputes  might 
arise.  The  railway  company  accordingly, 
but  before  any  dispute  had  actually  arisen, 
presented  a  note  of  suspension  and  interdict 
to  have  Copland  interdicted  from  acting  as 
arbitrator  under  the  Act  of  1888,  on  the 
ground  that  his  relationship  to  the  Corpora- 
tion might  bias  his  judicial  mind.  The  Court 
refused  the  note  as  premature,  in  respect  that 
no  cause  of  dispute  had  so  far  risen.  Gcde' 
donian  Rly,  Coy.  v.  Glasgow  Oorpi.,  1897,  25  R. 
74 ;  36  S.  L.  R.  67 ;  6  S.  L.  T.  200. 

22.  Interdict  ab  ante — ^Anticipated  Ex- 
cess of  Jurisdiction.— One  of  the  parties  to 
a  reference  sought  to  interdict  the  arbiter 
from  proceeding  to  make  an  award,  on  the 
ground  that  the  other  party  had  put  in  a 
claim  which  would  require  the  arbiter,  in 
dealing  with  it,  to  go  beyond  the  limits  of 
the  reference.  The  Court  refused  interdict  ah 
ante :  the  claim  was  incompetent  but  might  be 
amended;  there  was  no  reason  to  suppose 
the  arbiter  would  make  incompetent  awards- 
Moore  v.  M'Cosh,  1903,  5  F.  946;  40  S.  L.  R. 
691;  11  S.  L.  T.  112. 

23.  Interdict  ab  ante — Arbitration.— A 
claim  in  an  arbitration  included  matters 
clearly  ultra  vires.  The  arbiter  allowed  a  proof. 
Held  that  he  having  so  far  only  decided  pro- 
cedure, there  was  no  ground  for  interdict. 
Bennets  v.  Bemut,  1903,  6  F.  376 ;  40  S.  L.  R. 
341 ;  10  S.  L.  T.  609. 

24.  Interdict  ab  ante  —  Compnisory 
Powers  —  Arbitration  —  Interdict.  —  The 
Court  will  not  put  a  stop  to  arbitration  pro- 
ceedings under  the  Lands  Clauses  (Scotland) 
Act,  1845,  by  way  of  interdict,  unless  the 
complainer  show  that  the  respondent's  claim 
to  compensation  is  clearly  irrelevant.    Glasgow, 


Yoker,  and  Clydebank  Rly.  Coy.  v.  Lidgn-woody 
1895,  23  R.  195 ;  33  S.  L.  R.  146 ;  3  S.  L.  T. 
177. 

25.  Interdict  ab  ante  — Interdict  — Re- 
moving —  Interdict  against  Tenant  who 
had  Removed  and  Threatened  to  Retnm. 
— A  tenant  occupied  a  plot  of  ground  from 
year  to  year  with  Martinmas  entry.  At  the 
term  of  Whitsunday,  after  intimation  to  the 
landlord's  factor  of  his  intention  to  quit  the 
district  permanently,  he  gave  over  the  half- 
year's  occupancy  from  that  date  to  Martinmas 
following  to  another  person  with  the  land- 
lord's consent  and  removed  elsewhere  till  the 
next  term  of  Martinmas,  when  he  returned 
and  threatened  to  enter  upon  and  occupy  the 
ground  for  another  year,  as  he  had  received 
no  warning.  The  Court  granted  interdict  at 
the  instance  of  the  landlord  to  prohibit  him 
from  entering  on  the  ground.  Baillie  v. 
Mackintosh,  1882,  19  S.  L.  R.  352. 

26.  Interim— ReftLsal  — Foreshore— Sea- 
Ware. — B.,  who  held  lands  bounded  by  the 
sea,  under  titles  which  gave  him  the  sole  and 
exclusive  right  to  sea-ware  ex  adverso  of  the 
lands,  applied  for  interdict  against  K.,  who, 
he  alleged,  had  paid  the  inhabitants  of  a 
neighbouring  village  to  gather  the  sea-ware 
and  remove  it  to  a  short  distance  from  the 
beach,  whence  K.  carted  it  to  his  farm.  K. 
answered  that  he  bought  the  sea-ware  in 
open  market  from  the  villagers,  who  claimed 
right  to  gather  it.  Interim  interdict  refused. 
Baird  v.  Kerr,  1877,  14  S.  L.  R.  434. 

27.  Pleadings— Prayer  of  Note.  —  The 
prayer  of  a  note  of  suspension  and  interdict 
must  be  precise.  It  is  to  be  read  without 
reference  to  the  annexed  statement  of  fact. 
Cairns  v.  Lee,  1892,  20  R.  16 ;  30  S.  L.  R.  47. 

28.  Possessory— Competency— Declarator 
— Question  of  Title.  —  Held  that  a  person 
who  had  been  elected  professor  in  a  university 
by  an  election  ex  facie  valid  had  a  good  title 
to  present  a  note  of  suspension  and  interdict 
against  interference  with  the  discharge  of  his 
professorial  duties,  and  that  he  was  not  bound 
to  bring  an  action  of  declarator  that  his  title 
was  good.  Lawson  v.  St.  Andrews  University, 
1898  (O.  H.),  5  S.  L.  T.  269. 

29.  Possessory— Competency-Suitability 
—Questions  of  Heritable  Bight.— Held  that 
a  process  of  interdict  was  not  one  suitable 
for  the  ascertainment  of  the  rights  which 
adjoining  proprietors  had  in  a  canal.    Lidger- 
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wood  V.  Lanarkshire  and  Dumbarton  Bly,  Coy., 
1903  (O.  H.),  11  S.  L.  T.  65. 

30.  Possessory— Competency— Person  in 
Possession  of  LaucL  —  Held  competent  to 
interdict  a  person  actually  in  possession  of 
land  from  "  taking  possession  or  attempting 
to  take  possession  of,  or  in  any  way  inter- 
fering ..."  with  it,  Colqvhoun  v.  Mackenzie^ 
1894,  22  R.  23 ;  32  S.  L.  R.  33 ;  2  S.  L.  T.  276. 

31.  Possessory— Title  to  Sue— Declarator. 
— A.  sought  to  interdict  B.  from  entering 
or  trespassing  upon,  or  sporting  or  shooting 
over  that  x>art  of  his  estate  which  consists  of 
Kinnaird  Moss.  A.  did  not  produce  any  ex- 
press title  to  the  Moss,  but  he  produced  a 
title  under  which  right  to  the  Moss  might 
have  been  acquired  as  a  part  and  pertinent. 
B.  did  not  challenge  A.'s  right  to  the  Moss, 
but  alleged  he  had  a  servitude  right-of-way 
through  the  Moss.  He  argued  that  A.'s  title 
was  in  such  a  condition  that  he  must  first 
bring  an  action  of  declarator.  Held  that  the 
title  of  the  complainer  was  sufficient  for  an 
action  of  interdict,  and  proof  allowed  in  re- 
gard to  the  alleged  servitude.  Thxirhw  v. 
TaU,  1893,  1  S.  L.  T.  62. 

32.  Possessory  —  Contingent  Injury  — 
Competency— Servitude. —The  proprietor  of 
a  piece  of  ground  who  had  a  right  of  servitude 
on  adjoining  property  presented  a  petition 
for  interdict  against  proposed  building  opera- 
tions thereon  in  respect  that  they  would 
interfere  with  his  servitude  right.  Held  that 
interdict  was  not  an  appropriate  remedy  to 
prevent  a  contingent  injury.  Hood  v.  Traill^ 
dec,  1884,  12  R.  362 ;  22  S.  L.  R.  227. 

33.  Possessory— Heritable  Bight^Bight- 
of-Way— Swing  Gates— Sheriir.—A  Sheriff 
may  grant  interdict  against  a  member  of  the 
public  interfering  with  swing  gates  erected 
by  the  proprietor  of  lands  on  a  public  right- 
of-way.  Sutherland  v.  Thomson,  1876,  3  R. 
485  ;  13  S.  L.  R.  311.  Cf.  Donington  v.  Mair, 
1894,  21  R.  829;  31  S.  L.  R.  666. 

34.  Possessory— Heritable  Bight— Servi- 
tude —  Immemorial  Use.  —  Where  an  ob- 
jecting proprietor  of  a  servient  tenement 
admits  immemorial  use  of  the  servitude  in 
question,  he  cannot  obtain  his  remedy  in  a 
summary  process  of  interdict.  Griersan  v. 
School  Board  of  Sandsting  and  Aithsting,  1882, 
9  R.  437 ;  19  S.  L.  R.  360. 

35.  Possessory— Inverting  Possession  in 
Well — Where  it  appeared  ex  facie  that  the 


operations  of  a  respondent  were  about  to 
invert  possession  in  a  well,  interim  interdict 
granted,  Brodie  v.  Dalhousie^s  Tutors,  1895 
(0.  H.),  3  S.  L.  T.  150. 

36.  Publication  —  Proceedings  in  Law 
Courts  — Slander— Privilege. — The  Court 
will  not  interdict  the  publication  of  a  report 
of  proceedings  in  the  Law  Courts,  unless  it 
is  alleged  that  the  report  is  unfair.  Riddell, 
dx.  V.  Clydesdale  Horse  Society,  1886, 12  R.  976 ; 
22  S.  L.  R.  657. 


37.  Publication  —  Private  Correspon- 
dence.— The  receiver  of  private  letters  may  be 
interdicted  from  publishing  them.  Circum^ 
stances  in  which  interdict  refused.  Observed 
(per  Ld.  Justice-Clerk)  that  the  refusal  of 
interdict  will  not  save  the  party  publishing 
from  the  consequences  of  publication.  White, 
dbc,  V.  Dickson,  dc,  1881, 8  R.  896 ;  18  S.  L.  R. 
651. 

38.  Sistiog  New  Party.— In  an  interdict 
against  the  user  only  of  a  machine  alleged 
to  infringe  a  patent,  the  true  owner  lodged 
answers  and  a  minute  of  sist,  but  no  answers 
were  lodged  for  the  respondent.  The  Court 
(Ld.  Shand  diss.)  ordered  the  minute  and 
answers  to  be  withdrawn  and  granted  inter- 
dict. Lain^s  Sewing-Machine  Coy,  v.  Norrie 
d:  Sons,  1877,  6  R.  29;  15  S.  L.  R.  22. 

39.  Sisting  New  Party— Patent^Manu- 
facturer  of  Article  complained  of  Sisting 
himself  as  Respondent.  —  Laing's  Seiciwh 
Machine  Coy,  v.  Norrie  <fc  Sons,  5  R.  29  follow^. 

Weir  V.  Denny  d:  Co//.,  1894  (O.  H.),  1  S.  L.  T. 
451. 

40.  Timeous-Delay-Sale.— Interim  in- 
terdict of  a  sale  refused  in  respect  that  the 
complainer  had  known  for  a  long  time  that 
the  sale  was  to  take  place,  and  had  only 
applied  for  interdict  on  the  morning  of  the 
sale.  Ayala  v.  Dotoell,  1893  (0.  H.),  1  S.  L.  T. 
374. 

41.  Timeous  Application  —  Interdict 
against  Railway  Company  —  Public  In- 
terest—Equitable Jurisdiction  of  Court — 
Damages  in  Lieu  of  Interdict.— A  railway 
company  occupied  certain  lands  without  title 
and  erected  works  thereon  after  due  and 
timeous  notice  that  their  title  to  the  lands 
was  impugned.  The  proprietor  brought  an 
interdict  against  the  railway  company  occu- 
pying the  lands.  The  railway  company 
argued  that  it  was  not  in  the  public  interest 
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to  award  interdict,  and  that  the  Court  had 
an  equitable  jurisdiction  to  award  damages 
in  place  of  interdict.  Interdict  granted,  but 
extract  superseded  to  allow  railway  com- 
pany to  consider  as  to  a  settlement.  Place  v. 
IFest.  Highland  lily.,  1895  (O.  H.),  2  S.  L.  T. 
487. 

42.  Timeoos  Application  —  Competency 
of  Passing  tbe  Note  after  Act  sought  to 
be  Interdicted  had  been  Performed.— It  is 
competent  to  hare  a  note  of  suspension  and 
interdict  passed,  though  the  principal  act 
sought  to  be  interdicted  has  been  performed, 
especially  if  there  are  other  questions  raised 
in  the  note  of  suspension  and  interdict  which 
may  be  competently  considered  in  such  a  pro- 
cess, though  it  might  be  more  convenient  to 
have  them  determined  in  a  more  formal  way. 
Symington  and  Others  v.  JVilson^s  and  Union 
Tvbe  Coy,  Ltd.,  1904  (B.  C),  H  S.  L.  T.  589. 
Cf.  Caledonian  Rly.  Coy.  v.  Glasgow  d:  S.-IV, 
Ely.,  1903,  11  S.  L.  T.  510. 

43.  Timeoos  Application  —  Operations 
Completed  pendente  lite— Equitable  Com- 
pensation.— In  an  action  by  an  inhabitant 
of  a  burgh  against  the  magistrates  to  inter- 
dict them  from  proceeding  with  certain  erec- 
tions which  had  been  commenced  on  a  piece 
of  recreation  ground  held  by  them  for  behoof 
of  the  burgh,  interim  interdict  was  refused, 
and  the  buildings  were  completed  before  in- 
terdict was  granted.  An  action  having  then 
been  raised  by  the  interdicter  for  the  removal 
of  the  buildings,  the  magistrates  offered  an- 
other piece  of  ground  in  lieu  of  that  built  upon. 
Held  (1)  that  the  erection  of  the  buildings 
was  illegal,  (2)  that  the  Court  had  power  to 
allow  equitable  compensation,  and  (3)  that 
the  offer  of  the  magistrates  should  be  ac- 
cepted. Observed  {per  Ld.  Watson) :  "A 
superior  Court  having  equitable  jurisdiction 
must  also  have  a  discretion  in  certain  excep- 
tional cases  to  withhold  from  parties  apply- 
ing for  it  that  remedy  to  which,  in  ordinary 
circumstances,  they  would  be  entitled  as  a 
matter  of  course.  In  order  to  justify  the 
exercise  of  such  a  discretionary  power  there 
must  be  some  very  cogent  reason  for  de- 
priving litigants  of  the  ordinary  means  of 
enforcing  their  legal  rights.  Grahame  v. 
Magistrates  of  Kirkcaldy,  1882,  7  A.  C.  647 ; 
9  R.  (H.  L.)  91 ;  19  S.  L.  R.  893  Begg  v.  Jack, 
1874,  1  R.  366. 

44.  Timeons  Application  for  —  Work 
Completed. — A  complainer  presented  a  note 
of   suspension    and    interdict    to    have    the 


respondent  restrained  from  erecting  buildings 
on  a  piece  of  ground  in  breach  of  an  agree- 
ment between  him  and  the  complainers.  At 
the  date  when  the  note  was  presented,  the 
buildings  were  already  erected.  The  Lord 
Ordinary  refused  the  note.  Heriofs  Trs.  v. 
Cartel-  and  Others,  1902  (B.  C),  10  S.  L.  T.  514. 

45.  Timeous  Application  —  Operations 
Completed  pendente  processu— Decree  for 
Removal— Nobile  oficium.— A.  proposed  to 
lay  a  line  of  water-pipes  through  the  lands 
of  B.,  who  applied  to  the  Court  for  interdict. 
The  Lord  Ordinary  on  the  Bills  refused  in- 
terim interdict,  and  remitted  to  C.  to  super- 
intend the  execution  of  the  works.  In  the 
Court  of  Session  B.  obtained  interdict,  but 
by  this  time  A.  had  completed  his  workings 
at  the  cost  of  £'5000.  On  application  by  B. 
the  Court  pronoiuiced  an  order  on  A.  to  re- 
move the  pipes  and  restore  the  ground  to  its 
original  condition.  Clippens  Oil  Coy.  v.  Edin- 
burgh and  District  Water  Trs.,  1897,  25  R.  370 ; 
35  S.  L.  R.  304;  5  S.  L.  T.  242.  Interdict 
recalled  (H.  L.)  (1898,  36  S.  L.  R.  72),  owing 
to  supervening  Act  of  Parliament. 

46.  Transference  of  Interdict.— Interdict 
is  granted  against  a  person  only  in  respect  of 
what  he  himself  does  or  threatens  to  do.  So^ 
where  an  application  had  been  presented  to 
have  the  owner  of  lands  adjoining  a  stream 
interdicted  from  polluting  it,  and  he,  prior  to 
decree,  had  sold  the  lands,  a  motion  for  trans- 
ference of  the  process  against  the  singular 
successor  refused.  Bankier  Distillery  Coy.  v. 
Young*s  Collieries,  Ltd.,  1899,  2  F.  89 ;  37 
S.  L.  R.  35 ;  7  S.  L.  T.  187.  Cf.  Harvie  v. 
Ross,  1886,  14  R.  71  ;  24  S.  L.  R.  58. 

47.  Interdiction  —  Recall  of  — Form  of 
Action.— a  G.  V.  N.  and  Others,  1901  (0.  H.),, 
9  S.  L.  T.  243. 


INTEREST 

AccBSSOBY  Right,  1. 

Advances,  2-4. 

Agent  and  Client,  2. 

Cash  Advances,  2-4. 

Casualty,  6. 

Condictio,  G. 

Coupons,  1. 

Debt,  8,  9. 

Discharge  of  Claim  fob,  10. 

Expenses,  11. 

Feu- Duties,  12. 


955 


INTEREST 


956 


FoBOBD  Bonds,  1. 
Instalment  Contract,  7. 
Lboacy,  13-17. 
Rate  op,  1»-30. 
Rates,  18. 

1.  Accessory  Bight  —  Oonpons  handed 
over  with  Forged  Bonds— Forgery— Nego- 
tiable Instrument. — Interest  is  an  accessory 
right  and  follows  the  principal.  So  where 
their  title  to  certain  bonds  had  depended 
on  a  forged  transfer  which  was  reduced,  the 
cheated  transferees  were  found  not  entitled 
to  retain  interest  coupons,  although  these 
were  made  payable  to  bearer  and  passed  by 
delivery.  Raiikine  v.  Clyde  Navigation  Trs,, 
1895  (O.  H.),  3  S.  L.  T.  123. 

2.  Agent  and  Olient— Law-Agent— Oash 
Acconnt  — Business  Account  — Compound 
Interest. — A  law-agent  is  entitled  to  charge 
interest  on  outlays  made  on  behalf  of  his 
client  from  their  date,  but  not  on  professional 
charges  if  his  account  has  not  been  rendered. 
Blair's  Trs.  v.  Payne  ayid  Others,  1884,  12  R. 
104 ;  22  S.  L.  R.  54.  He  may  not  charge  com- 
pound interest  on  his  cash  advances.  UurUen 
V.  Haii,  1902  (O.  H.),  9  S.  L.  T.  76. 

3.  Compound  Interest  —  Advances  by 
Bank. — A  bank's  claim  for  compound  interest 
may  be  excluded  by  inference  from  the  actings 
of  the  parties,  that  the  bank  does  not  propose 
to  make  the  claim.  WiUon^s  Trs.  v.  Clydesdale 
Batdc,  1899  (0.  H.),  7  S.  L.  T.  77. 

4.  Cash  Credit  — Interest— Date  from 
which  to  be  Counted.— In  a  question  be- 
tween a  bank  and  a  cautioner  for  a  cash 
credit  in  terms  of  which  the  debtor  was 
bound  to  pay  a  round  sum  plus  interest,  held 
that  interest  was  to  be  counted  from  the  date 
of  the  annual  balance  struck  by  the  bank 
immediately  before  the  insolvency  of  the 
principal  debtor.  Gilmour  v.  Bank  of  Scot- 
land, 1880,  7  R.  734  ;  17  S.  L.  R.  533. 

5.  Casualty  Payable  on  Implied  Entry. 
— Held  that  interest  on  a  casualty  payable  on 
the  implied  entry  of  a  vassal  provided  by  the 
Conveyancing  Act,  1874,  is  not  due  from  the 
death  of  the  last-entered  vassal,  but  only 
from  the  date  of  the  action  raised  to  recover 
fiaid  casualty.  Steuart  v.  Murdoch  d;  Rodger 
{0.  H.),  1882,  19  S.  L.  R.  649. 

6.  Condictio  Indebiti.  —  Interest  is  due 
Avhere  money  paid  in  error  is  recovered  under 


a  condictio  indebiti.  Gvrydyr  v.  Lord  Advocate^ 
1894  (O.  H.),  2  S.  L.  T.  280. 

7.  Contract  — Money  in  Partnership  — 
Bepayments  by  Instalments.— A  contract 
of  partnership  provided  that  on  the  retiring 
of  a  partner,  his  share  should  be  paid  to  him 
in  bills  at  six,  twelve,  and  eighteen  months 
respectively,  each  for  one-third  of  his  interest 
in  the  business.  Held  that  the  terms  of  the 
agreement  excluded  a  claim  for  interest  on 
the  instalments  between  the  date  of  dissolu- 
tion and  payment.  M*Arthur  v.  Scott,  1899 
(O.  H.),  6  S.  L.  T.  162. 

8.  Debt^Arrears— Fault  of  Creditor.— 
Where  arrears  are  due  from  A  to  B.  owing 
to  the  neglect  of  B.  in  failing  to  collect  the 
payments  as  they  fell  due,  R  is  not  entitled 
to  interest.  DurieU  Trs.  v.  Aytoun,  1894,  22 
R.  34 ;  32  S.  L.  R.  28 ;  2  S.  L.  T.  276- 

9.  Debt— Non-payment  of  Debt.— ''The 

damage  due  for  delay  in  payment  of  money 
is  nothing  but  interest.  That  rule  seems  to 
hold  whether  the  claim  is  rested  on  breach  of 
contract  or  delict.''  {Per  Ld.  Kincaimey.) 
Roissard  De  Bellet  v.  Scott's  Trs.,  1897,  24  R. 
861 ;  34  S.  L.  R.  637 ;  4  S.  L.  T.  322  and  5 
S.  L.  T.  18. 

10.  Discharge  of  Claim  for  — Renewal 
of  Promissory  Notes.— The  renewal  of  pro- 
missory notes  given  in  security  of  a  loan  does 
not  discharge  the  claim  for  interest  from  the 
date  of  the  loan.  Hope  Johnstone  v.  Comtcall, 
1895,  22  R.  314 ;  32  S.  L.  R.  235  ;  2  S.  L.  T. 
452. 

11.  Expenses  —  Appeal  to  House  of 
Lords. — The  Court  of  Session  assoilzied  a 
defender,  gave  him  decree  for  expenses,  and 
allowed  execution  to  proceed  for  payment 
thereof,  pending  appeal.  The  pursuers  ap- 
pealed and  were  found  entitled  to  expenses. 
Held  that  the  pursuers  were  entitled  to  re- 
payment of  the  sum  paid  in  name  of  expenses 
under  the  original  decree,  but  not  the  interest 
on  it  from  the  date  of  payment.  Young  v. 
Htrmand  Oil  Coy.,  1892,  19  R.  867. 

12.  Feu-Duties  —  Arrears.  —  No  interest 
runs  on  arrears  of  feu-duty.  Where  a  superior 
paid  to  the  Crown  duties  of  which  a  vassal 
was  bound  to  relieve  him,  held  that  he  was 
not  entitled  to  recover  from  the  vassal  in- 
terest on  the  sums  so  paid.  Marquis  of 
Tweeddale's  Trs.  v.  Earl  of  Haddington,  1880, 
7R.  620;  17  S.  L.  R.  392. 
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13.  Legacy. — Interest  runs  on  legacies  of 
money  a  morte  testcUoris,  May's  Trs.  v.  Paul^ 
1900,  2  F.  657  ;  37  S.  L.  R.  470 ;  7  S.  L.  T.  402. 

14.  Legacy— Interest  between  Date  of 
Deatb  and  Date  of  Payment  — Postponed 
Vesting.  —  Held  that  the  interest  accruing 
on  legacies  between  the  date  of  the  testator's 
death  and  the  date  of  payment,  which  was 
also  the  date  of  vesting,  fell  to  the  legatee. 
M'LearCs  Trs.  v.  M'Lean,  1891,  18  R.  892 ;  28 
S.  L.  R.  707. 

15.  Legacy— Advances  to  Legatees  made 
dnring  Testator's  Life— Direction  to  De- 
dnct. — Where  a  testator  makes  advances  to  his 
children  during  his  life,  and  directs  that  these 
are  to  be  deducted  from  their  shares  in  his 
trust-estate,  no  interest  is  to  be  reckoned  on 
the  advances  in  an  accounting.  Smithes  Trs. 
V.  Sellar,  1894,  21  R  633;  31  S.  L.  R.  5.38; 
1  S.  L.  T.  542. 

16.  Legacy— Annnity—Arrears.—During 
the  life  of  a  liferentriz  trustees  were  unable 
to  pay  in  full  legacies  and  annuities  which, 
in  terms  of  a  will,  they  should  have  paid 
shortly  after  the  testator's  death.  On  the 
death  of  the  liferentrix  they  had  funds  to 
pay  up  the  legacies  and  arrears.  Held  that 
no  interest  was  due  for  the  period  prior  to 
the  date  of  the  liferentrix's  death.  Eiving 
aiid  Another  v.  Matkieson  arid  Others,  1904 
(0.  H),  41  S.  L.  R  694. 

17.  Legacy— Arrears— Temporary  Defi- 
ciency of  Tmst  Fnnds. — During  a  number 
of  years  trustees  were  unable,  through  a 
deficiency  of  funds,  to  pay  legacies  in  full. 
When  funds  ultimately  came  into  their  hands 
in  the  natural  working  out  of  the  trust,  hehl 
that  the  legatees  were  entitled  to  interest 
on  their  legacies  only  from  the  date  when 
the  trustees  received  the  additional  money. 
Swing's  Trs.  v.  Mathieson,  1901  (0.  H.),  9 
S.  L.  T.  367. 

18.  Poor  Bates— Arrears  during  Dispute- 
Liability  for  Interest— Bate  of  Interest.— 
Magistrates  of  a  burgh  disputed  their  liability 
to  pay  poor  rates  as  occupants  of  the  markets, 
and  the  dispute  was  decided  against  them 
after  several  years.  Magistrates  field  liable 
for  interest  on  each  year's  rate  as  it  fell  due, 
at  the  rate  of  2^  per  cent.  Greig  v.  Magis- 
trates of  Edinburgh,  1879,  6  R  801 ;  16  S.  L.  R 
672. 

19.  Bate  —  Bond  —  "Legal"  Interest^ 
Repeal  of  Usury  Laws  Act,  1854— Under 


a  heritable  bond,  granted  in  1696,  the  interest 
payable  was  6  per  cent,  (the  highest  legal 
rate  then  exigible),  or  such  other  rate  as 
might  thereafter  be  enacted  as  the  highest 
legal  rate.  Held  tliat  the  interest  due  upon 
the  bond  subsequent  to  the  repeal  of  the 
Usury  Laws  was  6  per  cent.,  being  the  in- 
terest originally  prescribed  by  the  bond. 
The  Governors  of  the  Innerpeffray  Mortification 
V.  Drummond,  1894  (O.  H.),  31  S.  L.  R  917; 
2  S.  L.  T.  45. 

20.  Bate  — Cash  Advances  by  Judicial 
Factor.  —  Five  per  cent,  allowed  on  cash 
advances  by  a  judicial  factor.  Masoji^s  Trs. 
{Dundee  Suburban  Rly.\  1902  (O.  H.),  9 
S.  L.  T.  464. 

21.  Bate— Contract— Breach  of— Damages. 

— Five  per  cent,  allowed  on  sum  due  as  damages 
for  breach  of  contract,  from  date  of  breach. 
Dunn  V.  Anderston  Foundry  Coy.  Ltd.,  1894,  21 
R.  880 ;  31  S.  L.  R.  696. 

22.  Bate  —  Contract  —  Sale— Heritage— 
Betention  of  Price. — Interest  at  5  per  cent, 
allowed  on  the  price  of  a  house  from  the  date 
of  entry  till  payment.  Grandison^s  IVs.  v. 
Sardine,  1895,  22  R  925;  32  S.  L.  R.  542;  3 
S.  L.  T.  54.  Of.  Traill  v.  Connofi,  1877, 5  R.  25 ; 
15  S.  L.  R.  10,  where  4  per  cent,  was  allowed 
for  a  period  during  which  the  validity  of  the 
title  offered  was  in  dispute. 

23.  Rate— Contract— Rescission.— A  per- 
son found  entitled  to  rescind  his  contract  to 
take  shares  in  a  company  and  recover  the 
price,  allowed  interest  at  4  per  cent.  Waver- 
ley  Hydropathic  Coy,  v.  Barrotcwjan,  1895, 23  R 
136;  33  S.  L.  R.  131  ;  3  S.  L.  T.  161. 

24.  Bate  — Legacy— Bequest  for  Trust 
Purposes  —  Partial  Settlement.  —  Trustees 
under  the  partial  settlement  of  a  truster 
who  quoad  ultra  died  intestate,  held  entitled 
to  interest  at  the  rate  of  3  per  cent,  from 
the  date  of  the  truster's  death  until  they  re- 
ceived payment  from  the  executor.  CarnpbelVs 
Ext.  v.  CampbeWs  Trs.,  1898,  25  R.  687;  35 
S.  L.  R.  540 ;  5  S.  L.  T.  346. 

25.  Bate— Legacy— Delay   in   Pairing.- 

Trustees  who  delayed  making  payment  of  a 
legacy  for  ten  years  without  good  excuse, 
found  liable  in  interest  at  the  rate  of  5  per 
cent.  Pater. ^on  v.  Dattson,  1897  (0.  H.),  5 
S.  L.  T.  64. 

26.  Bate— Legitim— Delay  in  Claiming— 
Interest  earned  by  Trust  Funds.— Interest 
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allowed  on  legitim  between  the  date  of  the 
parent's  death  and  date  of  payment  at  the 
rate  which  had  been  earned  by  the  funds  out 
of  which  legitim  fell  to  be  paid,  where  there 
had  been  delay  in  claiming  payment.  M^CalVs 
Tr»,  V.  M'Call,  1901,  3  F.  1065 ;  38  S.  L.  R. 
778 ;  8  S.  L.  T.  299.  IngW  Trs.  v.  Bree,  1891, 
18  B.  487.  Rou  v.  Ross,  1896,  23  B.  802 ; 
33  S.  L.  B.  607 ;  4  S.  L.  T-  41  and  89.  GranVt 
Trs.  V.  Grajit,  1898,  25  B.  948 ;  35  S.  L.  B.  740 ;  6 
S.  L.  T.  38.  Cf .  Ghridu^s  Factor  v.  Hardie,  1899, 
1  F.  703 ;  36  S.  L.  B.  507  ;  6  S.  L.  T.  360. 
Cf.  Wick  V.  J^ick,  1898,  1  F.  199 ;  36  S.  L.  B. 
180;  where  in  similar  circumstances  no  in- 
terest was  allowed.  Mason  v.  Mitchell,  1895 
(0.  H.),  3  S.  L.  T.  3,  where  4  per  cent,  was 
allowed;  and  Bishop's  Trs,  r.  Bishop ,  1894,  21 
B.  728;  31  S.  L.  B.  590,  where  5  per  cent, 
was  allowed.  Gilchrist  v.  Gilchrist's  Trs.,  1889, 
16  B.  1118 ;  26  S.  L.  B.  639,  where  5  per  cent, 
was  allowed  on  arrears. 

27.  Bate— Trust  Investment.— Three  per 
cent,  held  to  be  a  fair  rate  of  interest  upon 
trust  funds  which  the  trustees  had  allowed 
to  lie  for  nineteen  years  on  deposit  receipt 
at  2f  per  cent.  The  trustees  were  found 
liable  to  make  good  the  difference.  Melville 
V.  Noble's  Trs.,  1896,  24  B.  243 ;  34  S.  L.  B. 
210 ;  4  S.  L.  T.  198.  Cotoan  {Feme's  Gurator), 
1897  (0.  H.),  5  S.  L.  T.  62. 

28.  Bate  —  Trust  —  Trustee  —  Personal 
Liability. — Where  trustees  were  found  per- 
soneilly  liable  for  funds  they  had  paid  away 
and  were  bound  to  restore  with  interest,  the 
Court  fixed  the  rate  of  interest  at  3  per  cent., 
the  average  rate,  at  the  time,  earned  by  trust 
investments.  Heritable  Securities  Investment 
Association,  Ltd,  v.  Miller^s  Trs.,  1893,  20  B. 
675  ;  30  S.  L.  B.  354.  Baird's  Trs.  v.  Duticaji- 
son,  1892,  19  B.  1045 ;  29  S.  L.  B.  862. 

29.  Bate— Trust  Funds  not  Invested— 
Oompound  Interest. — Where  a  judicial  factor 
failed  to  invest  small  sums  which  he  left  in 
the  hands  of  his  law-agent  for  about  seven 
years,  the  Court  held  him  liable  to  pay  on 
these  siuns  the  average  rate  of  interest  which 
had  been  earned  on  the  trust  investments; 
but  not  compound  interest  on  the  sums 
annually  capitalised.  Morrison  v.  Dryden, 
1890,  17  B.  704 ;  27  S.  L.  B.  588. 

30.  Bate  —  Trust  —  Trustees  —  Personal 
Liability. — Where  trustees  w^ere  found  per- 
sonally liable  for  loss  to  the  trust-estate,  held 
that  4  per  cent,  was  a  fair  rate  of  interest  for 
them  to  pay.     Hardit's  Trs.  v.  Graliavi,  1896 


(O.  H.),  3  S.  L.  T.  277.  Mustard  v.  Mortimer's 
Trs.,  1899  (O.  H.),  7  S.  L.  T.  71.  Three  per 
cent,  held  a  sufficient  rate,  Ferguson  v.  Pater- 
son,  1900,  2  F.  (H.  L.)  37 ;  37  S.  L.  B.  635. 

31.  Restitution  of  Money  bonft  flde  re- 
ceived in  Error— Trustee  receiving  Salary 
from  Trust. — Trustees,  in  good  faith,  ap- 
pointed one  of  their  number  manager  of  a 
trust  business  and  paid  him  a  salary  which  he 
was  subsequently  ordained  to  refund.  Held 
that  he  was  not  liable  to  pay  interest.  Mills 
V.  Brotcn's  Trs.,  1901,  3  F.  1012 ;  38  S.  L.  B. 
741 ;  9  S.  L.  T.  121. 
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Foreign  State,  51,  52. 
Foreigner,  50-52. 
Heritage,  59,  61. 
Husband  and  Wife,  24-43. 
Lex  fori,  2,  33,  57,  58. 
Lex  loci  actus,  1,  3-6,  44,  47. 
Lex  loci  delicti,  57,  58. 
Lex  RBI  siTJE,  6,  59-61. 
Matrimonial,  36-42. 
Status,  44. 
Succession,  45-47. 
Trading,  48 ;  and  voce  Jurisdiction. 

1.  Oontract— Oontract  made  in  France 
to  Build  Steamships  in  Scotland— Lex  lod 
contractus,  or  Lex  loci  solutionis— Foreign 
Bevenue  Laws. — A  contract  made  in  Paris 
by  a  Scotch  firm  to  build  steamers  in  Scot- 
land held  to  be  a  Scotch  contract,  and  plea 
that  by  French  Revenue  Laws  it  was  void 
because  imstamped,  repelled,  Valery  v.  Scott^ 
1876,  3  R.  965  ;  13  S.  L.  R.  622. 

2.  Contract— Lex  fori— Bill  of  Lading- 
Ship — Law  of  Flag. — A  Dutch  ship  carried 
cargo  from  Russia  to  Leith  in  terms  of  a  bill 
of  lading  written  in  English.  In  an  action 
on  the  bill  raised  in  the  Court  of  Session,  the 
judges  expressed  opini&ns  that  the  bill  fell  to 
be  construed  according  to  the  l&w  of  Scotland 
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and  not  the  law  of  Holland.  *'  Immanuel"  v. 
Denholm  d;  Coy.,  1887,  15  R.  152  ;  26  S.  L.  R. 
112. 

3.  Contract— Lex  loci  actus.— An  agree- 
ment for  the  sale  by  a  Scottish  inventor  of 
the  American  rights  of  his  patent  was  made 
and  executed  in  New  York.  Held  that  the 
contract  must  be  construed  by  the  laws  of 
New  York.  Shedlock  v.  Hannay,  1891,  18  R. 
663 ;  28  S.  L.  R.  560. 

4.  Contract— Lex  loci  contracttiB— Loan 
— Pledge. — A  Scotsman  borrowed  from  Jews 
in  Newcastle  and  delivered  to  them  a  policy  of 
insurance  effected  over  his  life  with  a  Scottish 
company.  Held  that  the  rights  of  parties  in 
the  pledged  policy  fell  to  be  determined  by 
the  law  of  England.  Scottish  Provident  Insti- 
tution v.  Cohen  db  Coy.,  1888,  16  R.  112  ;  26 
S.  Ij.  R.  73. 

5.  Contract— Lex  loci  contractus— Assig- 
nation in  Security  of  Policy  of  Life  Insur- 
ance.— A  domiciled  Irishman  insured  his  life 
with  a  Scottish  life  insurance  company.  He 
then  deposited  the  policy  with  a  creditor,  also 
a  domiciled  Irishman,  in  security  of  debt. 
Subsequently  he  executed  in  Ireland  an  assig- 
nation of  the  policy  in  favour  of  another 
creditor,  also  a  domiciled  Irishman,  and  this 
assignation  was  intimated  to  the  company, 
who  had  at  that  time  no  knowledge  of  the 
deposit  of  the  policy.  The  assignee  at  the 
time  he  took  the  assignation  knew  that  the 
policy  had  been  deposited  with  the  first 
creditor.  The  insured  died,  and  a  competi- 
tion took  place  for  the  contents  of  the  policy 
in  the  Courts  of  Scotland,  between  the  de- 
positary and  the  assignee.  Held  that  the 
validity  of  the  transference  must  be  deter- 
mined by  the  law  of  the  place  of  contract, 
i.e.  Ireland,  and  on  admission  as  to  that  law, 
that  the  depositary  must  be  preferred.  The 
Scottish  Provident  Institution  v.  IV.  A.  Robin- 
son  and  Newett  and  Another  (O.  H.),  1892,  29 
S.  li.  R.  733. 

6.  Contract — Lex  loci  contractus — Lex 
TOi  sitSB. — A.,  a  domiciled  Englishman,  was 
owner  of  a  parcel  of  whisky  warehoused  in 
Glasgow.  B.,  also  an  Englishman,  advanced 
money  to  A.,  receiving  as  security  delivery, 
blank  endorsed,  of  the  warehouse-keeper's 
certificate  for  the  whisky.  In  a  competition 
between  B.  and  a  Scottish  creditor  of  A.,  who 
had  arrested  the  whisky  in  the  hands  of  the 
warehouse-keeper,  held  that  the  question  of 
the  quality  of  the  transaction  between  A.  and 


B.  fell  to  be  decided  by  the  law  rei  sites.  Inglis 
V.  Robertson  d;  Baxter  [1898],  A.  0.  616;  26 
R.  (H.  L.)  70;  35  S.  L.  R  963. 

7.  Contract— Lex  rei  site— Agreement 
as  to  Law  of  Interpretation— Security  over 
Leasehold  Subjects  in  Ireland— Interpreta- 
tion.— A  comi)any  borrowed  £5000  on  deben- 
ture and  entered  into  an  agreement  with 
trustees  for  the  debenture-holders,  which  pro- 
vided that  the  company  was  to  convey  its 
whole  assets  to  the  trustees  in  security  of  the 
debentures,  and  also  that  the  agreement  was 
to  be  construed  and  the  rights  of  parties 
thereunder  determined  according  to  Scotch 
law.  Part  of  the  assets  of  the  company  con- 
sisted of  leasehold  property  in  Ireland.  Held 
that  the  question  as  to  whether  a  valid 
security  had  been  constituted  over  these 
subjects  fell  to  be  determined  according  to 
Scots  Law.  Salt  Mines  Syndicate,  Ltd.,  1895 
(0.  H.),  2  S.  L.  T.  489. 

8.  Contract— Locus  solutionis — ^Intention 
of  Parties. — In  a  contract  between  parties  of 
different  nationalities  where  a  question  of 
conflict  of  laws  is  raised  on  the  contract  it 
is  a  question  of  intention,  to  be  gathered 
from  the  whole  facts,  by  which  system  of  laws 
the  parties  intended  their  relationship  to  be 
regulated.  Hamlyn  d;  Coy.  v.  Talisker  Dis- 
tUlery  Cay.  [1894],  A.  C.  202  ;  21  R  (H.  L.) 
21 ;  31  S.  L.  R.  642  ;  2  S.  L.  T.  12. 

9.  Contract— Locus  solutionis.— A  com- 
promise was  effected  between  litigants  in  the 
Court  of  Session,  both  resident  in  Scotland, 
under  which  one  party  agreed  to  grant  a 
power  of  attorney  to  the  other  party's  firm 
in  Rangoon  to  sell  property  there,  and  to 
retain  the  sum  of  £4250  out  of  the  proceeds. 
The  price  was  paid  in  rupees.  Held  that 
payment  was  to  be  credited  at  the  value  of 
the  rupee  in  England.  Ainslie,  dec,  v.  Murrays, 
1881,  8  R.  636  ;  18  S.  L.  R  422. 

10.  Domicile— Origin— Change.— In  order 
to  prove  loss  of  the  domicile  of  origin  it  is 
necessary  to  show  that  a  new  domicile  has 
been  acquired.  Vincent  v.  Earl  of  Buchan, 
1889, 16  R  637 ;  26  S.  L.  R.  481. 

11.  Domicile  — Origin— Anglo-Indian.— 

A  person  retains  his  domicile  of  origin  until 
he  has  acquired  a  new  one.  There  is  a  pre- 
sumption against  a  Scotchman  acquiring  an 
Indian  domicile  by  residence  in  that  country 
as  a  trader.  Steel  v.  Stul,  1888,  15  R  896 ; 
25  S.  L.  R  676. 
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12.  Domicile— Origin— Acquisition  of  In- 
dian—Effect of  Act  of  1858  transferring 
British  India  to  Crown— Snccession  Act  of 
Indian  Council,  1865.— A  domiciled  Scotch- 
man entered  the  East  India  Company's  Civil 
Service  in  1841,  and  remained  in  that  service 
till  his  death  in  1875.  British  India  and  the 
Company's  servants  were  in  1858  transferred 
to  the  Crown  ;  and  the  Indian  Council's  Suc- 
cession Act,  1865,  set  forth  that  residence  by 
a  man  in  British  India  in  Her  Majesty's  civil 
or  military  service  was  not  to  be  considered 
as  fixing  his  habitation  there.  Held  that  the 
deceased  was  domiciled  in  India  at  his  death, 
as  neither  of  the  Acts  mentioned  affected  the 
domicile  he  had  acquired  before  they  were 
passed.  IVauchope  v.  JVaucho})e,  1877,  4  R. 
945  ;  14  S.  L.  R.  576. 

13.  Domicile- Origin  — Change  — Aban- 
donment— Intention. — Residence  by  a  man 
in  a  country  other  than  the  domicile  of  origin, 
coupled  with  an  intention  to  continue  that 
residence  indefinitely,  held  insufficient  to  infer 
the  acquisition  of  a  new  domicile,  where  it 
did  not  appear  that  he  had  intended  to  aban- 
don his  domicile  of  origin  in  which  he  con- 
tinued to  have  lands  and  other  interests. 
Brooks  V.  Brool^s  Trs.  and  Others,  1902,  4  F. 
1014;  39  S.  L.  R.  816;  10  S.  L.  T.  217. 

14.  Domicile— Origin— Change  of— Pnblic 
Servant. — A  native  of  Westmoreland  named 
Shepherd  obtained  an  appointment  in  the 
Edinburgh  Post  Office  in  1845,  and  resided 
there  till  his  death  in  1895.  He  acquired  pro- 
perty in  Edinburgh.  In  1858  he  married  a 
Scots  lady,  after  executing  a  marriage-contract 
in  the  Scottish  form,in  terms  of  which  his  wife's 
rights  were  treated  on  the  footing  that  they 
were  to  be  governed  after  his  death  by  the 
rules  of  Scots  law.  Shepherd  retired  from 
his  appointment  on  a  pension  in  1878,  but  he 
left  Edinburgh  afterwards  only  for  short  in- 
tervals^ when  he  went  to  stay  at  an  estate 
which  he  owned  in  Westmoreland.  This  was 
an  estate  which  had  been  in  his  family  for 
many  years,  and  which  he  had  never  ceased 
to  possess.  Shepherd  was  proud  of  his  Eng- 
lish descent,  and  had  an  affection  for  English 
customs,  and  he  seems  to  have  expressed 
different  opinions  to  different  witnesses  as 
to  his  intention  of  returning  to  take  up  his 
abode  in  England.  The  question  being,  What 
was  Shepherd's  domicile  in  1863  P  Held  that 
at  that  date  he  was  a  domiciled  Scot.  Obser- 
vations by  L.  P.  Robertson  on  the  effect  of 
official  residences.  Fairhaim  v.  Shepherc^s  Trs., 
1897, 25  R.  192 ;  35  S.  L.  R.  178  ;  5  S.  L.  T.  224. 


15.  Domicile— Origin— Lobs  of— Student 
at  College. — Held  that  a  student  attending 
college  who  resided  in  lodgings  paid  for  by  his 
father  retained  his  father's  domicile.  Steel  v. 
Lindsay,  1881,  9  R.  160  ;  19  S.  L.  R.  134. 

16.  Domicile— Origin — Loss  of— Animus 
revertendi. — A  mariner  sailing  on  a  Liverpool 
line  of  ships  lived  when  on  shore  in  Liverpool, 
and  died  there  at  the  age  of  sixty-two.  A 
Scotsman  by  birth,  he  had  gone  to  sea  as  a 
lad,  and  never  resided  for  any  time  in  Scot- 
land; but  (1)  he  had  expressed  his  intention 
to  return  there  ;  (2)  had  married  a  Scots- 
woman ;  (3)  had  his  settlement  prepared  in 
Scottish  form  by  Annan  solicitors  ;  (4)  depo- 
sited his  savings  in  an  Annan  bank;  (5) 
secured  a  family  burying-place  in  the  Annan 
cemetery,  where  he  was  finally  laid.  Held 
that  he  had  never  lost  his  Scottish  domicile. 
Kerr  v.  CoultfiaH  and  Others,  1898  (O.  H.),  6 
S.  L.  T.  245.  Of.  Hope,  Todd  dc  Kirk  v.  Bruct^ 
1899  (O.  H.),  6  S.  L.  T.  310. 

17.  Domlcile--Origin— Loss  ot— A  lady, 
who  was  by  prigin  a  domiciled  Scot,  lived  (sub- 
ject to  periods  of  absence  due  to  ill-health)  with 
her  father  at  Portobello  till  the  date  of  her 
father's  death.  After  that  event  she  sold  off 
the  house  and  furniture  at  Portobello,  and 
took  a  lease  of  a  house  at  Penrith  for  three 
years.  She  went  there  in  order  to  be  near 
some  relatives  of  whom  she  was  fond,  but  her 
original  intention  was  to  have  taken  a  much 
shorter  lease  of  the  house.  The  landlord  in- 
duced her  to  increase  the  term  by  making 
concessions.  It  was  further  proved  that 
shortly  before  her  death  she  had  been  looking 
for  a  site  for  a  house  in  Edinburgh,  and  that 
she  had  employed  an  architect  to  draw  plans 
for  the  proposed  house.  Hdd  that  the  lady 
had  not  lost  her  domicile  of  origin.  Fairhaim 
V.  Shepherd^s  Trs.,  1897,  26  R.  192 ;  36  S.  L.  R. 
178 ;  6  S.  L.  T.  224. 

18.  Domicile — Origin — Loss  of.— Oincttm- 
stances  in  which  it  was  held  that  a  Scottish 
domicile  of  origin  had  not  been  lost  by  long 
residence  in  India  and  London.  Macketizie^s 
Trs,  V.  Mackenzie,  1894  (O.  H.),  2  S.  L.  T.  88. 

19.  Domicile  —  Origin  —  AcqnisitiQn  of 

New. — A  born  Englishman  spent  the  last 
twenty  years  of  his  life  (he  died  at  forty-one) 
in  Scotland,  living  in  houses  which  he  bought. 
He  deserted  his  wife  (an  Englishwoman),  and 
cohabited  with  a  Scotswoman  for  six  years 
prior  to  his  death.  He  left  a  will,  in  English 
form ;  he  visited  England  only  as  a  sportsman 
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during  many  years.  He  talked  little  about  his 
intentions  of  returning  to  England  or  remain- 
ing in  Scotland.  Held  that  he  was  a  domiciled 
Scot.  Armitage^s  Trs.  v.  Armitage,  1904  (O.  H.), 
41  S.  L.  R  504 ;  11  S.  L.  T.  697. 

20.  Domicile  —  Origin  —  Acquisition  of 
New. — Mr.  Campbell;  then  twenty-five  and  a 
domiciled  Scot,  went  to  Liverpool  in  1850, 
became  a  partner  in  a  Liverpool  business, 
married  in  Liverpool,  and  lived  there  for  five 
years  till,  his  wife  having  died  and  his  busi- 
ness having  failed,  he  retired  to  London  in 
1855,  where  he  lived  till  his  death  in  1898. 
Held  on  these  facts  that  in  1852  he  had 
acquired  an  English  domicile.  Murray  v. 
Madachlan,  1900  (O.  H.),  8  S.  L.  T.  233. 

21.  Domicile  —  Origin  —  Acanired.  —  A. 
was  bom  of  Scotch  parents  in  Scotland.  At 
four  years  his  father  removed  him  to  England 
where  he  spent  his  boyhood,  with  visits  to 
Scotland.  He  studied  medicine  in  Edinburgh 
for  ten  years.  He  married  twice  in  Scotland, 
and  for  some  time  practised  there.  He  after- 
wards went  to  West  Africa,  then  spent  a 
short  time  as  a  practitioner  in  Devon  ;  and 
then  returned  to  Africa.  He  deponed  to  the 
Scottish  sentiments  he  nourished  and  how  he 
hoped  to  spend  his  latter  end  in  Scotland. 
Held  that  he  was  a  Scot.  Chalmers  v.  C/ialmerSy 
1903  (0.  H.),  11  S.  L.  T.  68. 

22.  Domicile— Origin— Bevival  of.— Facts 
on  which  held  that  a  bom  Englishman  had 
not  acquired  a  Scotch  domicile.  Light  v.  Light, 
1903  (O.  H.),  11  S.  L.  T.  100. 

23.  Domicile  — Origin  — ReTival  of. —  A 
person  whose  domicile  of  origin  was  in  Scot- 
land, had  practised  his  profession  in  England 
and  acquired  a  domicile  there.  After  his 
retirement  from  his  profession  he  lived  in 
various  places  in  England  and  Scotland,  and 
died  in  Scotland  without  having  taken  up 
any  permanent  residence.  Held  that  as  the 
acquired  domicile  had  been  lost,  and  as  no 
domicile  of  choice  had  been  shown,  the  domi- 
cile of  origin  became  operative,  and  therefore 
that  his  estate  fell  to  be  distributed  as  that 
of  a  domiciled  Scotsman.  Aniott  v.  Amott^s 
Trs.,  1884  (O.  H.),  22  S.  L.  R.  1. 

24.  Domicile  —  Acquired  —  Intention  to 
Change — Husband  and  Wife — Divorce.— A 

Scotsman  went  in  1888  to  America  accompanied 
by  his  wife.  She  returned  to  Scotland  in  1893, 
as  her  health  was  bad.  He  stayed  on,  and  for 
a  few  months  made  remittances  home.    In 


October  1898  the  wife  raised,  in  the  Scottish 
Courts,  an  action  for  divorce  for  desertion. 
There  was  no  defence.  It  appeared  that 
when  the  wife  left  America  her  husband  had 
expressed  the  intention  of  following  her,  and 
so  late  as  September  1898  he  had  written  to 
a  sister  that  he  hoped  to  return  to  Scotland 
soon.  Held  that  the  Scottish  Courts  had 
jurisdiction,  as  there  was  no  evidence  that 
the  husband  had  renounced  his  Scottish  domi- 
cile. Boss  V.  Ro88,  1899,  1  F.  963  ;  36  S.  L.  R. 
707  ;  7  S.  L.  T.  43. 

25.  Domicile  —  Acquired  —  Intention  to 
Change— Husband  and  Wife.— In  an  action 
of  separation  and  aliment,  and  for  custody  of 
the  children  of  the  marriage,  brought  by  the 
wife  against  her  husband,  who  had  originally 
been  a  Scotsman,  held  that  the  defender  had 
not  lost  his  domicile  of  origin,  on  the  following 
evidence: — The  defender  was  bom  in  Scot- 
land, and  lived  there  till  he  married  at  the 
age  of  twenty-three.  He  then  worked  in 
England  for  eleven  years,  practising  his  trade 
of  a  mechanic  in  various  towns.  He  deponed 
that  his  mother  and  sister  lived  in  Forfar, 
and  added,  '*  If  I  could  get  as  good  a  wage  in 
Scotland  as  I  have  been  getting  in  England, 
I  do  not  doubt  that  I  would  return  there  to 
work.  I  would  return  to  Scotland  if  I  could 
get  a  good  job ;  if  I  got  something  steady  I 
would  go."  Hood  V.  Hood,  1897,  24  R.  973 ; 
34  S.  L.  R.  735;  5  S.  L.  T.  61. 

26.  Domicile— Acquired- Husband  and 
Wife— Divorce.- A.  raised  in  the  Scottish 
Courts  an  action  of  divorce  for  adultery 
against  his  wife.  Bom  and  educated  in 
Ireland,  he  graduated  in  Dublin  as  a  doctor, 
married  an  Irishwoman,  and  went  in  1891  to 
England,  where  he  practised  medicine  till 
January  1897.  At  that  date  he  came  to  look 
for  a  practice  in  Scotland.  He  deponed  that 
he  intended  to  remain  in  Scotland^  and  never 
to  return  to  Ireland ;  but  at  the  date  of  the 
action  he  had  not  succeeded  in  finding  a 
practice  in  Scotland.  He  further  deponed 
that  he  was  in  nowise  influenced  in  making  up 
his  mind  to  settle  in  Scotland  by  the  desire  of 
obtaining  divorce.  Decree  granted,  Morton 
V.  Morton,  1897  (O.  H.),  6  S.  L.  T.  222. 

27.  Domicile  — Acquired-Husband  and 
Wife  — Divorce.— A  husband,  English  in 
origin,  married  a  Scotswoman  in  1878,  and 
from  1881  the  spouses  had  their  domicile  in 
Scotland  until  after  the  commission  of  certain 
alleged  acts  of  adultery  by  the  wife  in  Edin- 
burgh in  1892.    In  December  of  that  year  the 
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husband  went  to  live  with  his  relations  in 
England,  while  his  wife  remained  in  occupa- 
tion of  a  house  in  Edinburgh,  of  which  he 
continued  to  be  tenant  till  Whitsunday  1893. 
In  April  1893  he  raised  an  action  of  divorce 
for  adultery,  and  at  the  proof  in  June  he 
had  then  no  intention  of  returning  to  Scot- 
land. Held  that  as  he  had  not  in  fact  changed 
his  residence  nor  evinced  any  intention  of 
doing  so  at  the  date  of  the  action,  the  Scottish 
Court  had  jurisdiction  to  entertain  the  action. 
Hunter  v.  Hunter,  1893  (O.  H.),  30  S.  L.  R.  915  ; 
1  S.  L.  T.  142. 

28.  Domicile — Acquired  —  Hnsbaiid  and 
Wife — ^Divorce— Adultery.— A  man  whose 
domicile  of  origin  was  in  India,  and  who  had 
at  the  time  acquired  no  other  domicile, 
married  a  Scotswoman,  and  resided  with  her 
in  India  for  some  years.  Thereafter  the  wife 
came  to  Scotland  and  lived  there  for  some 
time  with  the  children  of  the  marriage,  dur- 
ing which  time  the  husband  wrote  various 
letters  to  her,  in  which  he  intimated  his 
desire  to  settle  in  Scotland.  He  came  to 
Scotland  on  furlough  for  two  years^  in  the 
course  of  which  he  brought  an  action  for 
divorce  for  adultery  in  the  Court  of  Session. 
It  was  proved  that  he  intended  (except  in  the 
event  of  his  succeeding  to  property,  of  which 
he  had  expectations)  to  return  to  India  for 
three  years  with  a  view  to  earning  a  larger 
pension,  to  which  he  would  then  be  entitled, 
and  immediately  on  the  expiry  of  that  time 
to  return  to  Scotland  and  to  reside  perma- 
nently in  Scotland.  Held  that  he  had 
acquired  a  domicile  in  Scotland  at  the  time  of 
raising  the  action,  and  that  the  Court  had 
therefore  jurisdiction.  Taylor  v.  Taylor ^  1883 
(O.  H.),  21  S.  L.  R  18. 

29.  Domicile— Acquired— Hnsband  and 
Wife— Divorce.— An  Englishman  settled  in 
Orkney  to  practise  medicine  in  1884.  In  1890 
he  married  a  Scotswoman,  and  they  resided  in 
Orkney  till  1897.  He  then  returned  for  two 
years  to  England  and  practised  medicine 
there.  In  1899  he  settled  again  in  Scotland, 
and  deponed  that  in  Scotland  he  meant  to 
remain.  Held  that  his  domicile  was  Scotland. 
TVengon  v.  JVengon,  1900  (O.  H.),  8  S.  L.  T.  323. 

30.  Domicile  —  Acquired— Husband  and 
Wife— Divorce— Desertion. — Evidence  upon 
which  the  Lord  Ordinary  held  that  a  German 
had  acquired  sufficient  Scottish  domicile  to 
justify  his  wife,  originally  a  Scotswoman,  in 
divorcing  him.  Fabst  v.  Fahst,  1898  (O.  H.), 
6  S.  L.  T.  117. 


31.  Domicile— Acquired— Loss  of— Hus- 
band and  Wife—BeiMuration  and  Aliment. 

— An  Englishman  came  to  Scotland  in  1864, 
being  then  nineteen  years  of  age.  He  re- 
mained in  Scotland,  married  a  Scotswoman 
in  1873,  and  lived  with  her  in  Scotland  till 
1881.  In  that  year  he  left  his  wife  and  went 
to  South  Africa,  where  he  established  a 
business  and  bought  a  house.  He  remained 
there  till  the  raising  of  the  action.  In  1901 
his  wife  raised  an  action  of  separation  and 
aliment  against  him.  Held  that  the  Court 
had  no  jurisdiction,  hinder  v.  hinder^  1904 
(O.  H.),  11  S.  L.  T.  777. 

32.  Domicile — Divorce  — Jurisdiction  — 
Decree  by  Court  not  having  Jurisdiction.— 

The  Scottish  Courts  will  disregard  a  decree 
of  divorce  pronounced  by  a  Court  not  having 
jurisdiction  ex  domicUto  to  pronounce  it.  MP. 
Colder,  1900  (O.  H.),  8  S.  L.  T.  330. 

33.  Domicile  —  Husband  and  Wife- 
Divorce— Lex  fori— Res  judicata.— A  de- 
cree of  divorce  pronounced  in  the  forum  of  the 
spouses'  domicile  is  valid,  and  will  be  recog- 
nised in  Scotland,  unless  granted  on  some 
ground  repugnant  to  our  policy  or  standard 
of  morality.  Humphrey  v.  Humphrey's  Trs., 
1895  (O.  H.),  33  S.  L.  R.  99 ;  3  S.  L.  T.  151. 

34.  Domicile  —  Husband  and  Wife  — 
Divorce.  —  Divorce  refused  on  the  ground 
that  it  was  not  proved  that  the  husband  was 
a  domiciled  Scot.  Hanna  v.  Hanna,  1895 
(O.  H.),  3  S.  L.  T.  163. 

35.  Domicile  —  Husband  and  Wife  — 
Divorce. — Opinwiu  that,  where  a  domiciled 
Scot  has  married  and  committed  adultery,  he 
cannot  deprive  his  wife  of  her  right  of  action 
for  divorce  by  subsequently  changing  his 
domicile.  Sutherland  v.  StUherland,  1899,  1 
F.  621 ;  36  S.  L.  R.  432 ;  6  S.  L.  T.  364. 

36.  Domicile  —  Matrimonial  —  Husband 
and  Wife  —  Divorce.  —  An  Englishman 
married  a  Scotswoman  in  February  1889. 
The  marriage  was  celebrated  in  Scotland,  and 
the  parties  lived  together  in  Scotland  for 
about  eighteen  months.  The  husband  then 
deserted  his  wife  and  left  the  country.  In 
1895  the  wife  brought  an  action  for  divorce 
on  the  ground  of  desertion.  She  maintained 
that  there  was  a  matrimonial  domicile  in 
Scotland  sufficient  to  found  jurisdiction. 
The  action  was  undefended.  Lord  KyUachy 
granted  decree  of  divorce.  Hall  v.  Hall,  1895 
(O.  H.),  32  S.  L.  R  468  ;  2  S.  L.  T.  584. 

Note, — It  is  now  conclusively  settled  by  a 
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judgment  of  the  Privy  Council  that  nothing 
short  of  a  domicile  of  succession  will  give 
jurisdiction  in  actions  of  divorce.  Le  Mtswier 
V.  Le  Memrvn-,  L.R.  [1895],  A.  C.  617.  Cf. 
Taylor  v.  Taylor,  1883  (O.  H.),  21  S.  L.  R  18; 
Hunter  v.  Hunter,  1893  (O.  H.),  30  S.  L.  R. 
915 ;  1  S.  L.  T.  142. 

37.  Domicile— Matrimonial— Succession. 
— Is  there,  by  the  law  of  Scotland,  a  matri- 
monial domicile  as  distinguished  from  a 
domicile  of  succession  P  Stavert  v.  Stavert, 
1882,  9  R.  619;  19  S.  L.  R.  381. 

38.  Domicile— Matrimonial  —  Divorce.— 

A  Russian  Jew  settled  with  his  wife  in  Scot- 
land and  lived  there  for  ten  years.  At  the 
end  of  that  time  she  raised  an  action  for 
divorce.  The  defender  pleaded  "no  juris- 
diction," and  declared  his  intention  to  return 
to  Russia.  Plea  repelled.  Dombrovntzki  v. 
Dombrotvitzki,  1895,  22  R.  906;  32  S.  L.  R. 
681 ;  3  S.  L.  T.  84. 

39.  Domicile  —  Matrimonial  —  Divorce. 
— Held  that  a  man  had  not  abandoned  his 
Scottish  domicile  of  origin  and  that  he 
was  entitled  to  sue  for  divorce  in  Scotland, 
although  he  had  entered  into  a  separation 
contract  with  his  wife  (a  Maltese)  with  the 
approval  of  the  Courts  of  Malta.  The  facts 
were  these  :  Bom  in  Scotland,  1844 ;  four 
years  at  sea ;  married  a  Maltese  woman,  1866, 
and  lived  in  Malta  till  1873;  returned  for 
eight  months  to  Scotland;  went  back  to 
Malta  as  a  government  official — the  employ- 
ment lasting  till  1899.  During  all  these 
years  he  kept  up  a  connection  with  Scotland 
through  his  family.  He  deponed  that  he  in- 
tended to  return  to  Scotland.  Low  v.  Low, 
1891,  19  R.  115;  29  S.  L.  R.  108. 

40.  Domicile  —  Matrimonial  —  Husband 
and  Wife— Divorce  — Desertion.— Where  a 
soldier  of  English  origin  married  a  Scots- 
woman in  Scotland,  and  after  living  with  her 
there  for  one  year  and  two  months,  deserted 
her  in  Ireland,  where  he  had  moved  with  his 
regiment,  and  disappeared,  held  that  the 
Court  had  no  jurisdiction  to  entertain  an 
action  of  divorce  at  the  wife's  instance  on  the 
ground  of  desertion.  Appleby  v.  Appleby, 
1882  (O.  H.),  19  S.  L.  R.  602. 

41.  Domicile  —  Matrimonial  —  Husband 
and  Wife — Divorce. — In  an  action  for  divorce 
at  the  instance  of  a  wife,  held  on  the  evidence, 
that  there  was  nothing  to  displace  a  pre- 
sumption that  her  husband  was  domiciled  in 


Scotland.  Observed  that  it  was  not  panjudicis 
to  order  further  inquiry  on  that  point.  Watts 
V.  Watts,  1885,  12  R.  894;  22  S.  L.  R.  570. 

42.  Domicile  —  Matrimonial  —  Husband 
and  Wife — ^Divorce. — Two  Canadians  were 
married  in  Canada,  and  the  wife  deserted  her 
husband  there.  He  came  to  Scotland,  set  up 
a  home  and  business  there,  and  raised  an 
action  of  divorce  for  desertion.  He  averred 
an  intention  to  remain  in  Scotland,  but  ad- 
mitted a  main  reason  for  leaving  Canada  was 
to  get  the  divorce  which  he  could  not  do 
there.  Held  he  was  domiciled  in  Scotland, 
and  therefore  his  wife  was  also  domiciled 
there.  Carsmll  v.  Carswell,  1881,  8  R.  901 ; 
18  S.  L.  R.  643. 

43.  Domicile— Presumed— Husband  and 
Wife— Divorce — Jus  relicts.— A  domiciled 
Scotsman  married  in  1873  and  lived  in  Soot- 
land  till  1889,  when  he  went  to  the  Isle  of 
Man,  where,  ariimo  et  facto,  he  acquired  a  new 
domicile.  From  1880  till  1895  he  lived  in 
adultery  with  A.  B.  In  1898  his  wife  raised 
in  the  Scottish  Courts  an  action  for  divorce, 
and  obtained  decree,  the  Court  sustaining  its 
jurisdiction  on  the  ground  that  cause  of 
action  having  arisen  while  the  defender  was 
still  in  Scotland,  he  could  not  deprive  his 
wife  of  her  remedy  by  changing  his  domicile. 
Thereafter  the  wife  raised  in  the  Court  of 
Session  an  action  for  terce  and  jtM  relictse. 
Terce  out  of  heritage  in  Scotland  was  ad- 
mitted. The  claim  for  jiis  relictae  was  dis- 
puted because  the  laws  of  the  Isle  of  Man 
did  not  recognise  such  a  claim;  and  the 
defender  being,  as  matter  of  f^id,  a  domiciled 
Manxman  at  the  date  of  the  decree  of  divorce, 
his  succession  fell  to  be  regulated  by  these 
laws.  The  Court /oumf  the  pursuer  entitled 
to  j««  relicta.  The  reasoning  of  the  judg- 
ment appears  to  be:  The  Courts  of  Scot- 
land can  pronounce  decrees  of  divorce  only 
when  the  husband  is  at  date  of  action  a 
domiciled  Scot.  The  Court  had  jurisdiction 
(it  had  held  so)  to  pronounce  decree  of  divorce 
between  the  parties  here  ;  therefore  the  de- 
fender was,  as  matter  of  fact,  at  the  date  of 
that  decree  a  domiciled  Scot,  and  his  suc- 
cession at  that  date  fell  to  be  regulated  by 
the  law  of  Scotland,  according  to  which  his 
wife  was  entitled  to  jus  relxciije.  Lord  Young, 
thinking  the  forum  not  convenient,  dissented. 
Sutlterland  v.  Sutherland,  1899,  1  F.  621 ;  36 
S.  L.  R.  432  ;  6  S.  L.  T.  364. 

44.  Domicile  —  Status  —  Capacity  —  Lex 
loci   contractus. — A   contract   made   by   a 
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person  in  the  country  of  his  domicile,  he  being 
by  the  law  of  that  domicile  v/icapax,  is  void 
everywhere.  Cooper  v.  Cooper^  1888  (H.  L.), 
15  R.  21 ;  26  S.  L.  R  400. 

45.  Domicile— Saccession— Foreign  Move- 
able Assets. — Moveable  succession  falls  as  a 
rule  to  be  governed  by  the  lex  domicilii  of 
the  deceased ;  but  his  representatives  may,  to 
enforce  their  rights,  invoke  the  law  of  the 
country  where  moveable  estate  is  situate, 
unless  there  be  something  in  the  terms  of 
the  deceased's  will  to  exclude  that  jurisdic- 
tion. Orr  EwiiigU  Trs,  v.  Orr  Eiciwjf  1885 
(H.  L.),  13  R.  1 ;  22  S.  L.  R.  911. 

46.  Domicile  —  Succession  ~  Property — 
Foreign  Deposit— Lex  domicilii— Mobilia 
sequontur  personaaL — Questions  between 
the  executors  of  Scots  depositors  as  to  the 
rights  irUer  se  of  the  depositors  to  money 
invested  on  deposit  receipt  in  an  English 
bank  fall  to  be  determined  by  Scots  law. 
Dinwoodie*8  Exrx,  v.  Camdheri  Exr.,  1895,  23 
R.  234  ;  33  S.  L.  R.  184  ;  3  S.  L.  T.  188. 

47.  Domicile— Succession— Will— Inter- 
pretation—Lex  domicilii— Lex  loci  actus. 
— Unless  a  testator  express  his  desire  that 
some  other  law  should  prevail,  that  of  his 
domicile  will  interpret  his  will  in  so  far  as 
it  relates  to  moveable  estate.  Smith  v.  SmiUif 
1891,  18  R.  1036 ;  28  S.  L.  R.  956. 

48.  Domicile— Trading  Domicile— Foreign 
Bankruptcy— Sequestration  of  Domiciled 
Scot  in  a  Foreign  Country.— The  law  of 
Scotland  recognises  a  trading  domicile ;  and 
where  a  Scotsman,  trading  in  a  foreign 
country,  has  been  sequestrated  there,  the 
Scottish  Courts  will  recognise  the  foreign 
sequestration  and  the  title  of  its  official  to 
recover  such  assets  of  the  bankrupt  situate 
in  Scotland  as  may  have  been  fraudulently 
alienated  by  him  during  the  currency  of  the 
bankruptcy.  Obers  v.  Paton's  Trs.,  1897,  24  R. 
719 ;  34  S.  L.  R.  538 ;  4  S.  L.  T.  350. 

49.  Foreign  Law— Question  of  Fact.— 
Observations  on  the  rule  that  foreiorn  law  is 
a  fact  to  be  proved  by  evidence.  APAdam  v. 
Commercial  Bank  of  Scotland,  1895  (0.  H.),  2 
S.  L.  T.  485. 

50.  Foreigner  —  Crown  —  Prerogative  — 
Admission  of  Aliens— Bight  of  Foreigner  to 
Appeal  to  Municipal  Courts.— It  is  within 
the  prerogative  of  the  Crown  to  arbitrarily 
exclude  foreigners  from  its  territory.    If  a 


foreigner  so  excluded  thinks  himself  wronged, 
he  must  seek  redress  through  the  forms  of 
diplomacy ;  he  cannot  appeal  to  the  municipal 
Courts  against  the  Crown's  prerogative.  Poll 
V.  Lord  Advocate,  1898  (O.  H.),  35  S.  L.  R  637; 
5  S.  L.  T.  167. 

5L  Foreign  State  —  Self-G-oyeminff 
Colony.  —  The  mother  country  and  self- 
governing  colonies  stand,  as  regards  inter- 
national law,  in  the  position  of  foreign  states. 
Canada  Attorney- Oeneral  v.  Schulze,  1901 
(O.  H.),  9  S.  L.  T.  4. 

52.  Foreign  State— Penalties— Bevenue 
Laws'  Expenses. — The  Courts  of  one  country 
wiU  not  enforce  penalties  imposed  in  another 
country.  The  revenue  laws  of  a  country  are 
treated  as  penal  in  this  respect;  and,  as  a 
money  penalty  imposed  could  not  be  recov- 
ered, so  neither  can  the  expenses  awarded  in 
a  revenue  suit  abroad  be  recovered  in  this 
country.  Canada  Attorney-General  v.  Schulze, 
1901  (O.  H.),  9  S.  L.  T.  4. 

53.  Foreign   Decree— Decree-Conform. — 

A  certificate  of  a  judgment  of  the  English 
Court  of  Chancery  contained  amongst  a  list 
of  names  of  persons  ordered  to  refund  certain 
moneys  within  a  fixed  period  the  name  of  B. 
"  for  wife,  as  legal  personal  representative  of  " 
A.  B.  had  not  in  fact,  but  his  wife  as  A.'s 
administratrix  had,  been  a  party  to  the  Eng- 
lish suit.  The  Court  of  Session  refused  to  pro- 
nounce a  decree-conform  against  B.  Paitisson 
V.  M' Vicar,  1886,  13  R.  550;  23  S.  L.  R.  373. 

54.  Foreign  Decree — ^Decree  -  Conform — 
Enforcement  of  English  Decree  for  Costs — 
Examination  of  Foreign  Decree.— The  liqui- 
dator of  a  company  which  was  in  voluntary 
liquidation  in  England  obtained,  without 
opposition,  an  order  restraining  a  Scottish 
creditor  from  continuing  proceedings  which 
he  had  taken  in  Scotland  against  the  com- 
pany. The  Lord  Ordinary  refused  decree- 
conform  for  the  costs,  the  said  order  having 
been  pronounced  in  absence,  and  not  having 
been  put  to  execution  by  the  liquidator  under 
the  provisions  of  the  Companies  Act,  1862. 
Liquidator  of  Largs  Bone  and  Seed  Crushing  Coy, 
v.  Hannay's  Exrs.,  1885  (O.  H.),  23  S.  L.  R.  53. 

55.  Foreign  Decree  —  Decree-Conform — 
Froof. — An  action  was  brought  to  enforce 
the  decree  of  a  foreign  court  awarding  to 
the  pursuer  a  sum  as  due  for  salving  the 
defender's  vessel  The  defence  was  that  the 
pursuer  was  not  a  salvor^  but  was  employed 
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to  give  his  services  for  a  reasonable  sum  to 
be  agreed  on  ;  that  there  was  no  proper  suit 
or  inquiry  in  the  foreign  court,  which  had  no 
jurisdiction  over  the  defender,  whose  captain 
did  not  know  the  language  of  the  place,  and 
had  never  submitted  the  matter  to  the  foreign 
court ;  and  that  the  foreign  court  proceeded 
on  incompetent  evidence,  and  acted  at  vari- 
ance both  with  the  law  of  Scotland  and  of  the 
foreign  country.  The  Lord  Ordinary  allowed 
a  proof  of  the  averment  that  the  captain  did 
not  understand  the  language  of  the  place  or 
agree  to  submit  the  question,  and  that  there 
was  no  proper  trial  or  inquiry.  The  Court 
recalled  the  interlocutor  and  allowed  the 
parties  a  proof  of  their  respective  averments. 
Det  Norske  IJjergnings  og  Dykkercompagni  v. 
M'Laren,  1885,  22  S.  L.  R  861. 

56.  Forei^  Decree  —  Decree-Conform— 
Decree  Exhausted  in  Court  of  Foreigner.— 
A  pursuer  asking  decree-conform  to  a  judg- 
ment he  had  obtained  in  1877  in  Delhi,  averred 
that  it  was  no  longer  possible  to  obtain  ex- 
tract in  Delhi,  as  all  papers  relating  to  judg- 
ments of  that  Court  were  officially  destroyed 
after  certain  years.  Held  that  the  action  was 
irrelevant,  as  it  appeared  from  the  pursuer's 
statements  that  the  decree  on  which  he  pro- 
posed to  found  would  not  be  enforceable  in 
the  Delhi  Courts.  Delhi  and  London  Bank  v. 
Loch,  1895,  22  R.  849;  32  S.  L.  R  657;  3 
S.  L.  T.  64. 

57.  Lexlocidelicti— Lex  fori— Obligation 
ex  delicto. — The  law  of  the  place  where  an 
act  was  done,  and  not  the  law  of  the  forum 
where  action  is  taken,  is  the  criterion  of  the 
quality  of  the  act.  So  held  that  no  action 
would  lie  in  Scotland  for  the  seduction  of  a 
woman  in  England  where  such  things  are  not 
actionable.  Boss  v.  Bhagvat  Sinhjee,  1891,  19 
B.  31 ;  29  S.  L.  R.  63. 

58.  Lex  loci  delicti— Lex  fori— High  Seas 
^Beparation— Foreigners  sning  Foreigners 
in  Scotland  in  respect  of  Delict  on  High 
Seas— Antwerp  Bnles,  1885.— The  liability 
of  a  foreigner  for  a  wrong  committed  against 
another  foreigner  outside  the  territory  of 
Scotland,  where  the  question  is  being  tried, 
must  be  determined  according  to  the  law  of 
their  country.  Where  a  conflict  arises  in  such 
a  case  between  the  law  of  the  country  of  the 
person  injured  and  of  the  person  doing  the 
injury,  the  person  convened  as  defender  cannot 
be  made  liable  unless  these  two  factors  concur : 
(1)  that  he  is  liable  to  the  claim  made  against 
him  by  the  law  of  his  own  country ;  (2)  that 


the  injured  would  be  entitled  by  the  laws  of 
his  country  to  what  he  claims.  (Rule  of  the 
Antwerp  Congress  of  1885  followed.)  Kendrvk 
and  Others  v,  Burnett  and  Others^  1897,  25  R. 
82 ;  35  S.  L.  R.  62  ;  5  S.  L.  T.  199. 

59.  Lex  rei  sitae — Heritable  Property 
abroad— Husband  and  Wife.— The  rights  of 
a  Scottish  husband  in  heritable  property  of 
his  wife,  situate  abroad,  fall  to  be  determined 
in  accordance  with  the  lex  rei  sitas,  Welch  v. 
Tennent,  1891  (H.  L.),  18  R.  72 ;  28  S.  L.  R.  953. 

60.  Lex  rei  sitae- Foreign  Tmstees— 
Personal  Title. — Trustees  who  held  lands  in 
Scotland  and  England,  but  whose  title  as 
trustees  was  defective,  applied  to  the  Court 
of  Chancery,  which  pronounced  an  order  to 
cure  the  defect.  The  Court  of  Session  recog- 
nised the  order  to  the  extent  of  upholding 
the  title  of  the  trustees  to  personal  rights  in 
superiorities  in  Scotland.  Rossmore^s  Trs,  v. 
Brovynlie,  1877,  5  R.  201 ;  15  S.  L.  R.  129. 

61.  Lex  rei  sita— Contract— Constmc- 
tion— Lease  of  Scottish  Heritage— "De- 
mise."— A  lease  of  shootings  in  Scotland  was 
drawn  up  in  England  in  English  form.  Held 
a  Scotch  contract.  Mackintosh  v.  May,  1895, 
22  R.  345 ;  32  S.  L.  R.  259 ;  2  S.  L.  T.  471. 
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Absence,  74,  75,  127,  128. 

Accounting,  1,  2,  34,  73, 102, 103. 

Advances  fob  Wabd,  67-62. 

Appointment  (Cubatob),  3-25. 

Appointment   (Faotob),  72,    74-92,  127, 
129-132. 

AucTOB  in  bem  buam,  40, 105. 

Audit,  1,  99. 

Bankbuptcy,  76,  91,  92,  125  ;  and  see  Voce. 

Cabt  Navigation,  77. 

Caution,  27-30,  93-95  ;  and  Voce, 

Chabgb  fob  Payment,  41. 

Chabitable  Tbust,  90. 

Cognition,  3,  6,  9. 

Commission,  31. 

Compbomise,  42. 

Cubatob,  1,  15. 

Cubatob  Bonis,  2-73. 

Cutting  Wood,  62. 

Deceased  Pebson,  91,  92, 125. 

DISCHABGB,  73,  96-99. 

Dischabge  of  Bond,  43-45. 
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Duties,  32-33. 

Election  between  Pbovisions,  46,  47. 

Extract,  81. 

Facile  Peeson,  82. 

Factoe,  35,  72,  74-134. 

Foreign  Assets,  65. 

Foreign EB,  Curator  to,  25.     See  voce 

Juritdietion. 
Heritable  Debt,  43-45,  66. 
Hebitage,  67,  68,  107,  110,  133. 
Incidental  Appointment,  132. 
Inquiry,  9,  26,  64,  80. 
Insanity,  5-14,  25. 
Investment,  37-39,  49-51,  64,  108. 
Leases,  52-54,  109. 
Litigation  by,  33,  56. 

Loco  ABSENTIS,  127,  128. 
Loco  TUTORIS,  129-134. 

Married  Women,  19. 

Medical  Certificate,  11. 

Minor,  1,  2,  15-20,  24,  35. 

Negligence,  70,  102. 

Parish  Minister,  15. 

Partnership,  78,  79,  83. 

Personal  Liability,  36-39,  103,  104. 

Personal  Service,  14, 

Powers,  40-69,  105-120. 

Recall,  23-26,  124,  125. 

Railway,  111,  112,  119,  120. 

Remit,  26,  64, 115. 

Removal,  70,  71. 

Sheriff,  71,  89. 

Title,  45,  126. 

Transference  of  Stock,  69. 

Trust,  55,  84-88,  90,  114,  121-123. 

Tutor,  129-135. 

1.  Curator  —  Accounting  —  Audit.  —  On 
the  motion  of  a  curator,  chosen  by  a  minor, 
the  Court  granted  warrant,  authorising  the 
Accountant  of  Court  to  audit  annually  the 
curatorial  accounts.^  '  Gilli(ian  v.  M^Culloch 
and  Others,  1900  (O.  H.),  8  S.  L.  T.  187. 

2.  Curator  Bonis— Accounting— Settled 
Account. — The  doctrine  of  "  settled  account " 
does  not  apply  to  a  ward  in  accounting  with 
his  curator  bonis  on  attaining  majority.  Stiven 
v.  Masterlon,  1892  (0.  H.),  30  S.  L.  R.  50. 

3.  Curator  Bonis— Appointment — Brieve 
of  Cognition. — While  the  nearest  male  cog- 
nate of  a  person,  thought  to  be  insane,  was 
suing  a  brieve  of  cognition,  a  petition  was 
presented  for  the  appointment  of  a  curator 


bonis.  The  Court  appointed  the  nearest 
male  cognate  to  be  curator  bonis,  Simpson 
V.  Simpson,  1891, 18  B.  1207;  28  S.  L.  R.  910. 

4.  Curator  Bonis— Appointment— Effect 
of— Beclaiming  Note. — A  curator  bonis  was 
appointed  to  an  incapax  by  the  Lord  Ordinary. 
The  incapax  reclaimed.  The  Court  adhered. 
In  the  interval  between  the  decree  of  the 
Lord  Ordinary  and  the  hearing  of  the  re- 
claiming note,  the  incapcuc  signed  a  cheque 
and  raised  an  action  in  the  Sheriff  Court. 
Held  (1)  that  the  cheque  was  invalid,  (2)  that 
the  agents  of  the  incapax  were  not  entitled 
to  recover  from  the  estate  the  expenses  of 
the  Sheriff  Court  action.  Mitchell  d:  Baxter  v. 
Cheyne,  1891,  19  R.  324 ;  29  S.  L.  R.  267. 

5.  Curator  Bonis  — Appointment  — In- 
sanity—Cognition  or  Proof  before  Lord 
Ordinary.  —  A  wife  petitioned  for  the  ap- 
pointment of  a  curator  bonis  to  her  husband, 
who  was  alleged  to  be  insane  and  who  was 
in  a  lunatic  asylum.  The  husband  lodged 
answers  denying  that  he  was  insane  or  in- 
capable of  managing  his  affairs.  The  Lord 
Ordinary  allowed  a  proof.  The  respondent 
having  reclaimed  on  the  ground  that  when 
the  insanity  was  denied  a  cognition  was 
necessary,  the  Court,  without  deciding  the 
point,  and  of  consent  of  the  respondent, 
apjjoitittd  a  person  in  whom  the  respondent 
had  confidence,  and  whom  he  had  previously 
appointed  his  factor  and  commissioner,  to  be 
curator  as  long  as  he  continued  the  inmate  of 
an  asylum.    Yule  v.  Yule,  1881, 19  S.  L.  R.  140. 

6.  Curator  Bonis  —  Appointment  —  In- 
sanity—Estate Partly  in  Scotland  and 
Partly  in  England.  —  A  man  who  was  in 

business  in  England,  and  the  bulk  of  whose 
estate  was  heritable,  and  situated  in  England, 
came  to  Scotland  for  a  temporary  purpose, 
and  while  in  Scotland  became  insane  and  was 
committed  to  an  asylum.  The  lunatic  had 
moveable  estate  in  Scotland^  but  it  was  not 
ascertained  when  the  application  was  made 
whether  his  domicile  was  Scotch  or  English, 
In  a  petition  by  his  wife  to  have  a  curator 
boim  appointed  to  him,  the  Lord  Ordinary 
appointed  a  curator  bonis,  but  made  the  ap- 
pointment only  ad  interim  in  order  that  pro- 
ceedings might  be  taken,  if  deemed  advisable, 
to  have  his  estates  put  under  management 
in  England.  BM  v.  Reid,  1887  (O.  H.),  24 
S.  L.  R.  281. 

7.  Curator  Bonis  —  Appointment  —  In- 
sanity —  Evidence. —  In  a  petition  for  the 
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appointment  of  a  curator  bonis  to  a  person 
of  unsound  mind,  the  Court,  if  answers  are 
lodged  denying  insanity,  must  satisfy  itself 
by  inquiry  of  the  respondent's  state  of  mind. 
AUton  V.  Alston,  1895, 23  R  16 ;  33  S.  L.  ii,  9 ; 
3  S.  L.  T.  117. 

8.  Curator  Bonis*— Appointment —  In- 
sanity—Factory  and  Commission.  — The 
Court  will  appoint  a  curator  bonis  to  a  person 
of  unsound  mind  although  he  have,  while 
capable,  granted  a  factory  and  commission  for 
the  management  of  his  affairs.  IHck,  Peti- 
tioner, 1901  (O.  H,),  9  S.  L.  T.  177. 

9.  Curator  Bonis— Appointment  — In- 
sanity—Form  of  Inquiry.— The  respondent 
in  a  petition  for  the  appointment  of  a  curator 
bonis  on  the  ground  of  insanity  cannot  de- 
maud  a  cognition  or  formal  judicial  inquiry; 
but  the  Court  may  satisfy  itself  of  his  mental 
condition  by  remit  to  men  of  skill.  C.  D,  v. 
A.  B.;  Dewar  v.  Dncar,  1891  (H.  L.),  18  R  40; 
28  S.  L.  R  917. 

10.  Curator  Bonis  —  Appointment — In- 
sanity—Funds in  Hands  of  (1)  Trustees, 

(2)  Agent.  —  Curator  bonis  appointed  to  in- 
capnx  to  ingather  funds  held  by  an  agent 
appointed  during  capacity.  But  held  that  the 
appointment  would  not  supersede  a  properly 
constituted  trust.  Dick,  Petitioner,  1901 
(O.  H.),  9  S.  L.  T.  177. 

11.  Curator  Bonis— Appointment— In- 
sanity—Medical  Certificates.  —  Where  a 
petition  is  presented  for  the  appointment  of 
a  curator  bonis  to  a  person  confined  in  an 
asylum,  one  of  the  certificates  ought  to  be  by 
a  medical  man  unconnected  with  the  asylum. 
Knox,  1894  (0.  H.),  2  S.  L.  T.  388. 

12.  Curator  Bonis— Appointment  — In- 
sanity—Nominee— Person  outside  Juris- 
diction. —  The  Lord  Ordinary  refused  to 
appoint  as  curator  bonis  to  an  insane  person 
his  brother,  who  was  resident  in  England, 
although  he  offered  to  prorogate  the  jurisdic- 
tion of  the  Scottish  Courts  and  find  cautioners 
in  Scotland.  Napier,  Petitioner,  1902  (O.  H.), 
9  S.  L.  T.  439. 

13.  Curator  Bonis  — Appointment— In- 
sanity—Parish  Minister.— The  Court  may 
apjjoint  a  parish  minister  to  be  a  curator  bonis 
to  an  insane  person.  Pool,  1896  (O.  H.),  4 
S.  L.  T.  216. 

14.  Curator  Bonis  — Appointment— In- 
sanity —  Personal    Service    on    Lunatic 


Dispensed  with. — In  a  petition  for  the 
appointment  of  a  curator  bonis  to  a  patient 
certified  to  be  of  unsound  mind  and  incapable 
of  managing  his  affairs,  presented  by  his  wife 
and  the  whole  of  his  next-of-kin,  two  medical 
certificates  were  produced,  "  that  to  serve  the 
petition  for  the  appointment  of  a  curator  upon 
him  personally  would  have  a  bad  effect  on  his 
mind  as  he  is  apt  to  become  very  violent," 
and  another  from  the  physician  superintendent 
of  the  asylum  in  which  he  was  confined,  "  that 
he  might  be  excited  and  seriously  injured  by 
the  personal  service  upon  him  of  a  petition 
for  the  appointment  of  a  curator  bonis"  In 
the  special  circumstances  of  the  case  personal 
service  was  dispensed  with.  M'Kechnie, 
Petitioner,  1890  (O.  H.)  27  S.  L.  R.  261. 

15.  Curator  Bonis  —  Appointment  — 
Minor. — The  rule  is  that  minors  choose  their 
own  curators,  and,  except  in  most  exceptional 
circumstances,  the  Court  will  not  interfere. 
Macdonald,  1896  (B.  C),  4  S.  L.  T.  4. 

16.  Curator  Bonis  —  Appointment  — 
Minor. — Curator  bonis  appointed  to  minor 
capax  on  his  own  petition.  Perry,  Petitioner, 
1903  (O.  H.),  10  S.  L.  T.  536. 

17.  Curator  Bonis  —  Appointment  — 
Minors. — In  a  petition  presented  by  the 
elder  sister  of  two  minors,  who  had  attained 
puberty,  for  the  appointment  of  a  curator  bonis 
to  them,  the  Lord  Ordinary  made  the  appoint- 
ment on  production  of  letters  from  the  minors 
concurring  in  the  application.  Hutchison, 
Petitioner,  1881  (0.  H.),  18  S.  L.  R  725. 

18.  Curator  Bonis  —  Appointment  — 
Minors. — In  a  petition  presented  by  three 
minors  who  had  attained  puberty,  with 
consent  of  their  mother,  praying  for  the 
appointment  of  a  curator  bonis  to  themselves, 
the  Court  made  the  appointment.  Thomson, 
Petitioner,  1881  (O.  H.),  19  S.  L.  R  105. 

19.  CuratorBonis— Appointment— Minor 
— Married  Woman. — A  married  woman  may 
not  act  as  curator  of  a  minor  {Kerbechill  v. 
Kerbechili,  1586,  M.  9586,  and  Stuart  v.  Hen- 
derson, 1636,  M.  9585  follouxd).  Chahmrs'  Trs, 
V.  Sinclair,  1897,  24  R.  1047 ;  34  S.  L.  R.  805 ; 
5  S.  L.  T.  95. 

20.  CuratorBonis— Appointment— Minor 
—Sum  awarded  in  Action  of  Damages.— 

On  the  application  of  a  minor  who  had  obtained 
an  award  of  damages  for  a  wrong,  the  Court 
appointed  a  curator  to  receive  and  administer 
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the  sum  until  the  minor  should  have  attained 
the  age  of  twenty-one.  Spring  v.  BlackaUy 
1901  (O.  H.),  9  S.  L.  T.  162.     Cf.  No.  132. 

21.  Chirator  Bonis  — Appointment  — Op- 
position— Expenses. — Agents  of  an  incapax 
held  entitled  out  of  the  estate  to  the  expenses 
of  opposing  the  appointment  in  the  Court  of 
Session  and  in  the  House  of  Lords.  Mitchell 
dh  Baxter  v.  Cheyney  1891,  19  R  324;  29 
S.  L.  R.  267. 

22.  Chirator  Bonis  —  Appointment  — 
Peer.  —  On  the  petition  of  the  Dowager- 
Countess  of  Elgin  and  a  son  and  daughter, 
the  Earl  of  Elgin  was  appointed  curcUor  bonis 
to  another  son  of  the  Dowager-Countess,  who 
was  of  unsound  mind  and  incapable  of  manag- 
ing his  own  affairs.  Countess  of  Elgin^  Peti- 
tioner, 1890  (0.  H.),  28  S.  L.  R.  271. 

23.  Curator  Bonis— Appointment  — Re- 
call— Competency. — The  Junior  Lord  Ordi- 
nary may  recall  an  appointment  of  a  curaior 
bonis  made  by  him.  TweeiUe,  1886,  14  R.  212 ; 
24  S.  L.  R.  155. 

24.  CnratorBonis— Appointment— Recall 
—  Minor. — In  appointing  a  curator  to  a  minor, 
or  in  recalling  such  an  appointment,  the  Court 
will  be  guided  by  the  interests  of  the  minor 
in  the  special  circumstances  of  the  case.  So, 
where  a  curator  had  been  appointed  to  a  minor 
on  the  petition  of  his  father,  who  had  become 
disqualified  to  act  as  his  legal  guardian  by 
reason  of  a  diversity  of  money  interests,  the 
Court  refused  to  recall  the  appointment  on 
the  father's  petition,  although  the  father 
averred  that  the  reasons  for  his  being  super- 
seded had  ceased  to  exist;  it  being  made 
clear,  on  the  face  of  the  petition,  that  the 
father  was  not  prepared  to  take  over  the 
whole  management  of  his  son's  affairs  (these 
to  a  large  extent  he  proposed  to  make  over 
to  a  trustee),  but  only  to  administer  the 
income  of  his  estate.  Balfour  Melville^  Peti- 
tioner, 1903,  5  F.  347 ;  40  S.  L.  R.  332 ;  10 
S.  L.  T.  571. 

25.  CnratorBonis— Appointment— Recall 
—Foreign  Lunatic— Double  Appointment. 

— The  appointment  of  a  curator  bonis  to  a 
lunatic  domiciled  in  England,  recalled  on  the 
lunatic's  brother  obtaining  a  commission  of 
lunacy  in  the  English  Court  of  Chancery, 
appointing  committees  of  the  person  and 
estate.  Saxoyer^  dc.  v.  Sloan^  1875,  3  R.  271 ; 
13  a  L.  R.  173. 


26.  Curator  Bonis— Insanity  — Recall- 
Evidence  of  Recovery— Remit.— A  petition 
for  recall  of  a  curatory  was  accompanied  by 
certificates  of  two  medical  men  that  the  ward 
was  of  sound  mind.  Objections  were  lodged. 
The  Lord  Ordinary  remitted  to  one  of  the 
Commissioners  in  Lunacy  to  examine  and 
report.  Fraser,  Petitioner,  1901  (O.  H.), 
9  S.  L.  T.  271. 

27.  Curator  Bonis— Caution— Amount- 
Where  the  value  of  an  estate  amounted  to 
over  £70,000,  the  Court  restricted  the  caution 
to  be  found  by  a  curator  bonis  to  £10,000. 
M'Kinnon,  1884,  11  R.  676;  21  S.  L.  R.  476. 

28.  Curator  Bonis  —  Caution  —  Restric- 
tion.— In  a  petition  by  A.'s  next-of-kin  for 
the  appointment  of  a  curator  bonis  to  A.,  the 
petitioner  suggested  D.,  a  partner  of  the 
firm  of  law-agents  who  had  acted  for  A. 
The  estate  amounted  to  £76,000,  of  which 
£40,000  consisted  of  bonds  and  dispositions 
in  security,  held  by  D.  and  three  other 
partners  of  his  firm  in  trust  for  A.  The 
Lord  Ordinary  appointed  D.  curcUor  bonis^ 
but  stated  that,  as  D.'s  firm  appeared  to  be 
debtors  of  the  estate  to  a  large  amount,  the 
appointment  would  not  have  been  made  had 
the  next-of-kin  not  been  unanimous  in  asking 
it;  and  his  Lordship  refused  to  restrict  the 
caution  to  a  less  amount  than  £20,000. 
HagaH  and  OtJiers,  1893  (O.  H.),  1  S.  L.  T.  62. 

29.  Curator  Bonis— Caution— Bond  by 
Joint-Stock  Company. — Held  that  the  Court 
had  power  both  at  common  law  and  under 
statute  to  authorise  the  bond  of  a  limited  com- 
pany registered  under  the  Companies  Act, 
1862,  to  be  accepted  for  the  intromissions  of 
a  curator  bofiis,  M^Kinnon^  1884,  11  R.  676; 
21  S.  L.  R  476. 

30.  Curator  Bonis— Caution— Bond  by  a 
Limited  Company.— Petition  ^an^<^  in  which 
a  curator  bonis  prayed  the  Court  to  authorise 
the  bond  or  policy  of  the  Sickness  and  Acci- 
dent Assurance  Association,  Limited,  to  be 
accepted  instead  of  a  bond  of  caution  by  a 
private  individual.  Harley,  Petitioner,  1888 
(O.  H.),  25  S.  L.  R.  445. 

31.  Curator  Bonis— Commission-Pupils 
Protection  Act,  1849,  sec  15.— A  curator 
bonis,  because  the  ward's  estate  was  small, 
noted  upon  his  first  account — ''  no  commission 
is  desired*''  Commission  was  not  mentioned 
in  the  ensuing  accounts,  and  no  annual  com- 
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mission  was  fixed  or  paid  down  to  the  ward's 
death.  The  ward's  representatives,  in  settling 
with  the  curator  honis^  challenged  one  of  his 
investments,  so  he  took  it  over  himself,  but 
tnmed  round  and  claimed  commission  for  his 
years  of  office.  A  doubt  was  raised  as  to  the 
competency  of  the  claim,  in  view  of  sec.  15 
of  the  Pupils  Protection  Act,  1849,  which 
makes  the  Accountant's  report  conclusive ; 
but  the  Lord  Ordinary  allowed  the  curator 
seventy-five  guineas,  which  was  considered  a 
reasonable  fee.  Graham^s  Curator  Bonis,  1899 
(B.  C),  6  S.  L.  T.  325. 

82.  Chirator  Bonis — ^Duties. — Observations 
by  the  Lord  President  on  the  duties  of  a 
curator  bonis:  (1)  His  primary  duty  is  to  pre- 
serve the  estate,  in  the  expectation  that  the 
ward  will  recover.  (2)  He  should  do  nothing 
to  change  the  ward's  succession,  e,g.  cut  trees 
on  an  entailed  estate,  in  order  to  aggrandise 
the  ward's  moveable  succession.  Macqueen  v. 
Tod,  1899,  1  F.  1069;  36  S.  L.  R.  854;  7 
S.  L.  T.  90. 

33.  Onrator  Bonis— Duty  to  avoid  Liti- 
gation.— A  curator  (ohm  must  be  discreet,  and 
avoid  unnecessary  litigation.  Ross  v.  Devine, 
1878,  6  R  1015. 

34.  Onrator  Bonis— Execntor— Accounts. 

— An  executor-dative  managed  a  farm  for  the 
benefit  of  the  minor  children  of  the  deceased. 
He  was  subsequently  appointed  curator  bonis 
to  the  children,  who  inherited  some  money. 
Held  that  he  must  keep  separate  accounts  of 
his  intromissions  as  executor  and  curator,  and 
could  not  set  off  a  loss  in  the  one  against  the 
credit  in  the  other  account.  Matheson^s  Curator 
Bonis  V.  Matheson,  1889, 16  R.  701 ;  26  S.  L.  R. 
552. 

3$.  Chirator  Bonis— Factor  loco  tutoris 
— Appointment  to  Minors  and  to  Pupils.— 
A  petition  for  the  appointment  of  a  judicial 
factor  to  several  children,  to  be  factor  loco 
tuioris  to  those  in  pupilarity  and  curator  bonis 
to  those  in  minority,  was  gratded  and  continued 
for  the  purpose  of  having  the  same  factor 
appointed  curator  bmiis  as  each  of  the  pupils 
attained  the  age  of  puberty.  Eeid,  Petitioner, 
1882  (0.  H.),  19  S.  L.  R.  546. 

36.  Curator  Bonis— Personal  Liability- 
Actings  ultra  yires. — A  curator  bonis,  with- 
out applying  to  the  Court  for  special  powers, 
rebuilt  a  mansion-house  upon  his  ward's 
estate.  Held  that  he  was  liable  to  the  ward 
for  the  difference  between  the  cost  of  the 


erection  and  the  value  of  the  improvement 
to  the  estate.  Seviple  v.  Tennent,  1888,  15  R. 
810 ;  25  S.  L.  R.  597. 

37.  Curator  Bonis  —  Investment  —  Per- 
sonal Liability  —  Inadequate  Security.— 
A  curator  bonis  invested  funds  of  his  ward  on 
the  report  of  a  man  of  skill  that  buildings 
about  to  be  erected  on  the  security  subjects 
would  make  the  security  good.  When  the 
money  was  advanced  the  buildings  were 
partially  erected.  On  completion  they  were 
found  inadequate  security  for  the  advance. 
Held  that  the  curator  was  personally  liable 
for  the  loss  on  the  investment.  Crabhe  v. 
IVhyte,  1891, 18  R.  1065 ;  28  S.  L.  R.  806.  6/. 
No.  108. 

38.  Curator  Bonis— Personal  Liability- 
Investment  —  Ultra  vires  —  Pupils'  Pro- 
tection Act,  1849,  sec.  13— Accountant  of 
Court. — To  make  a  security  truly  heritable, 
the  lender  should  have  the  power  to  make 
it  forthcoming  to  pay  his  debt,  the  form  of 
the  power  being  immaterial.  Bonds  of  the 
Greenock  Harbour  Trust  do  not  satisfy  this 
test,  and  are  not  proper  trust  investments. 
A  curator  lending  on  such  security  is  per- 
sonally liable  for  the  loss  incurred  ;  nor  is  he 
excused  because  the  Accountant  of  Court  at 
his  annual  audit  has  passed  and  approved 
of  the  investment.  HxUton  v.  Annan,  1898 
(H.  L,),  25  R  23 ;  35  S.  L.  R.  416.  Cowan's 
Trs.  V.  Ferrier's  Curator  Bonis,  1897,  24  R.  590 ; 
34  S.  L.  R.  449 ;  4  S.  L.  T.  317. 

39.  Curator  Bonis— Personal  Liability- 
Investment— Failure  to  obtain  Valuation. 

— Circumstances  in  which  held  that  a  curator 
bonis  was  not  responsible  for  a  prospective 
loss  on  a  heritable  security  merely  because  he 
had  failed  to  obtain  a  valuation.  IVood  and 
Others,  Petitioners,  1893, 1  S.  L.  T.  309. 

40.  Curator  Bonis— Powers— Auctor  in 
rem  suam. — The  disability  of  a  curator  bo7iis 
to  participate,  however  indirectly,  in  the 
purchase  of  his  ward's  estate  is  absolute. 
Mowat  was  a  director  in  W.  &  R.  Chambers, 
Limited,  Mrs.  Dunn  was  a  shareholder.  It 
was  a  condition  of  holding  shares  in  this 
company  that  the  directors  should  have  a 
right  of  pre-emption  if  the  member  wished 
to  sell  his  shares.  Mrs.  Dunn  became  tem- 
porarily insane,  and  Mowat  was  appointed  her 
curator  bonis.  The  Accountant  of  Court  ad- 
vised him  that  he  could  not  continue  to  hold 
his  ward's  shares  in  W.  &  R.  Chambers. 
Mowat  accordingly  sold  them  to  the  direc- 
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torate,  of  which  he  was  one.  Mrs.  Dunn  re- 
covered her  health,  and  challenged  the  sale. 
The  Court  fouixd  that  on  refunding  the  price 
she  was  entitled  to  reduction.  Dunn  v. 
Chambers  and  Others,  1897,  25  R.  247;  36 
S.  L.  R.  203 ;  5  S.  L.  T.  345. 

41.  Curator  Bonis  —  Powers— Charge  on 
Warrant  in  Heritable  Bond— Use  of  Ward's 
Name.  —  A  curator  bonis  may  give,  in  his 
ward's  name,  a  charge  of  payment  on  a 
warrant  contained  in  a  bond  in  favour  of  his 
ward.  Yule  v.  AlexandeTf  1891,  19  R.  167; 
29  S.  L.  R.  151. 

42.  CnratorBonis— Powers— Compromise. 

— Opinion  by  Ld.  Kincairney,  that  a  curator 
bonis  has  power  to  compromise,  on  behalf  of 
hia  ward,  conflicting  claims  relating  to  his 
moveable  estate.  Scott  v.  Craiifs  Rejyrs,,  1 897, 
24  R.  462 ;  34  S.  L.  R.  304 ;  4  S.  L.  T.  264. 

43.  Cnrator  Bonis  —  Powers— Discharge 

of  Bond. — A  curator  bonis  may  discharge  a 
bond  and  disposition  in  security  without 
special  powers.  Keith's  Curator  Bonis,  1893 
(0.  H.),  30  S.  L.  R  621  ;  1  S.  L.  T.  13. 

44.  Cnrator  Bonis  —  Powers— Discharge 

of  Bond. — A  curator  bonis  to  a  lunatic  can 
grant  a  valid  discharge  of  a  bond  and  disposi- 
tion in  security  belonging  to  his  ward,  with- 
out special  powers.  JVillsy  1879,  6  R.  1096; 
16  S.  L.  R.  628. 

45.  Curator  Bonis— Powers— Discharge 
of  Bond — Title. — An  assignation  to  a  bond 
and  disposition  in  security  was  taken  in 
favour  of  a  curator  banis  and  his  successors  in 
office  for  behoof  of  the  ward,  and  to  the  dis- 
ponees  and  assignees  of  him  and  them,  and 
was  recorded  in  the  register  of  sasines.  A 
new  curator  having  succeeded  to  the  office, 
held  that  it  was  competent  for  him  to  dis- 
charge the  bond  without  completing  any 
further  title  either  in  his  own  person  or  that 
of  the  ward.  Keitl^'s  Curator  Bonis,  Petitioner, 
1893  (O.  H.),  30  S.  L.  R.  621 ;  1  S.  L.  T.  13. 

46.  Curator  Bonis  —  Powers  —  Blection 
between  Legal  and  Testamentary  Pro- 
visions. —  Circumstances  in  which  held  that 
a  curator  bonis  was  not  entitled  to  elect  on 
behalf  of  his  ward  between  legal  and  testa- 
mentary provisions.  Morison^s  Curator  Bonis  v. 
Morison's  Trs.,  1880, 8  R.  205  ;  18  S.  L.  R.  160. 

47.  Curator  Bonis  —  Powers  —  Election 
between  Testamentary  and  Legal  Bights. 


— The  Court  authorised  a  curator  bonis  to  a 
person  of  unsound  mind  to  elect  between  a 
testamentary  provision  and  the  ward's  legal 
rights  in  her  deceased  husband's  estate.  In 
such  cases  the  Court  indicates  which  way  the 
election  should  be  made.  Skinner's  Curator 
Bonis,  1903,  5  F.  914;  40  S.  L.  R.  677;  11 
S.  L.  T.  196. 

48.  Curator  Bonis  — Powers  — Entail— 
Petition  to  Charge  Estate  with  Debt— En- 
tail Act,  1882,  sec.  II.— Opinion  {per  Ld. 
Low)  that  a  curator  bonis  to  an  heir  of  entail 
may,  without  special  powers,  present  a  peti- 
tion to  charge  debt.  Moncreiffy  1894  (O.  H.), 
1  S.  L.  T.  528. 

49.  Curator  Bonis — Powers — Investment 
—  Railway  Debentures.  —  Railway  deben- 
tures held  an  investment  open  to  curat<irs 
bonis.    Lloyd's  Curator  Bonis,  1877,  5  R.  289. 

50.  Curator  Bonis  —  Powers  —  Invest- 
ments—Securities on  Bates.— Investments 
by  a  curator  bonis  secured  on  rates  leviable 
under  (1)  the  Aberdeen  County  and  Muni- 
cipal Building  Act,  1866,  and  the  Sheriff  Court 
Houses  Act,  1860,  approved.  Grainger  s  Curator 
Bo7iis,  1876,  3  R.  479 ;  13  S.  L.  R  308. 

51.  Curator  Bonis— Powers— Investment 
—Trusts  Amendment  Act,  ISM,— Held  that 
a  curator  bonis  is  entitled  to  invest  funds  in 
stocks,  &c.,  authorised  by  the  above  Act,  even 
although  the  character  in  which  he  holds 
them  cannot  be  entered  in  the  register. 
Accountant  of  Court  v.  Crumpton^s  Curator  Bonis, 
1886,  14  R.  55 ;  24  S.  L.  R.  38. 

52.  Curator  Bonis  —  Powers  —  Leases- 
Abatement  of  Bent. — A  curator  botiis  has 
power,  in  the  administration  of  his  ward's 
estate,  to  grant  leases  for  a  period  not  exceed- 
ing twenty-one  years,  and  to  modify  the  rents 
under  subsisting  leases.  Pringle  Paitison^s 
Curator  Bonis,  1890,  17  R.  303;  27  S.  L.  R. 
259. 

53.  Curator  Bonis— Powers  —  Lease  of 
Urban  Subjects. — Question,  has  a  curator  bonis 
power  to  grant  a  lease  of  urban  premises  for 
a  term  of  years  ?  Camochan,  1894  (O.  H.),  2 
S.  L.  T.  79. 

54.  Curator  Bonis  —  Powers  —  Lease — 

Abatement  of  Bent. — Power  granted  a  curator 
bonis  to  make,  in  his  discretion,  abatements  of 
rent  not  to  exceed  10  per  cent.,  the  amount 
of  the  abatement  to  be  expended  in  manure. 
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Grmt't  CnrcUtyr  Bonis,  1880,  7  R.  1014;  17 
S.  L.  R.  703. 

55.  Curator  Bonis  — Powers— Power  to 
resign  Tmsts  held  by  Waxd.— The  Court 
authorised  a  curator  bonis  to  an  insane  person 
to  resign  trusts  on  behalf  of  his  ward.  Laid- 
lawy  1882,  10  R  130;  20  S.  L.  R.  86. 

56.  Curator  Bonis  —  Powers  —  Bight  to 
take  Advice   as    to    Raising  Action   of 

Divorce. — Held  that  the  curator  bonis  on  a 
lunatic's  estate  was  entitled  to  take  legal 
advice  and  make  inquiries  relative  to  an  action 
of  divorce  which  he  contemplated  bringing 
against  the  wife  of  his  ward.  Thyne's  Curator 
Bonis,  Petitioner,  1882  (O.  H.),  19  S.  L.  R. 
724. 

57.  Curator  Bonis  —  Powers  —  Special 
Powers— Advances  to  Ward's  Children.— 

The  Court  authorised  the  curator  bonis  of  an 
incurable  lunatic  to  make  an  advance  to  a 
daughter  of  the  ward  in  anticipation  of  her 
marriage,  and  to  continue  paying  to  her 
marriage-contract  trustees  an  allowance  pre- 
viously paid  to  the  young  lady  out  of  the 
ward's  income.  Blackicoody  1890  (O.  H.),  17  R. 
1093. 

58.  Curator  Bonis  —  Powers  —  Special 
Powers  — Aliment  to  Mother  of  Bastard 
Lunatic. — Special  power  granted  to  curator 
bonis  to  bastard  lunatic  to  continue  an  allow- 
ance which  the  ward  had  been  in  the  habit  of 
making  to  his  mother  for  her  maintenance. 
A.  B.,  1894,  2  S.  L.  T.  311. 

59.  Curator  Bonis  —  Powers— Authority 
to  Pay  Alimentary  Allowance  to  Ward's 
Brother — Nobile  officium.— Application  by 
the  curator  bonis  of  an  insane  person  for 
authority  to  pay  an  alimentary  allowance  to 
the  ward's  indigent  brother  out  of  surplus 
income,  hM  to  be  a  matter  for  the  curator's 
discretion,  and  not  for  the  Court.  Duiibary 
1876,  3  R.  554 ;  13  S.  L.  R.  352. 

60.  Curator  Bonis  —  Powers  —  Special 
Powers  —  Annuity.  —  Petition  by  a  curator 
bonis  to  an  incapax  for  authority  to  increase 
the  amount  of  an  annuity  granted  by  his 
ward,  when  capax,  refund  as  incompetent. 
Bowers  v.  Pringle  Pattison's  Curator  Bonis,  1892, 
19  R  941 ;  29  S.  L.  R.  812. 

61.  Curator  Bonis  —  Powers  —  Special 
Powers  — Payment  to  Indigent  Relative 
of  Ward— Annual  Sum  previously  allowed 


by  Ward.  —  Circumstances  in  which  the 
Lord  Ordinary  allowed  a  curator  bonis  to  a 
lunatic,  who  was  possessed  of  a  considerable 
estate  above  what  was  necessary  for  his  main- 
tenance, to  continue  payment  to  a  near  relative 
of  the  ward  who  was  in  destitution,  but  had  no 
legal  claim  against  him,  of  an  annual  sum  pre- 
viously allowed  by  the  ward.  Gardner,  Peti- 
tioner, 1882  (O.  H.),  20  S.  L.  R.  165. 

62.  Curator  Bonis  —  Powers  —  Special 
Powers— Aliment  to  Next-of-Ein  out  of 
Ward's  Surplus  Income.— An  application  by 
the  curator  bonis  of  a  person  incapax  for 
authority  to  make  alimentary  allowance  out 
of  the  surplus  income  of  the  ward's  estate  to 
first  cousins  of  the  ward's  who  were  in  desti- 
tute circumstances,  refused,  Balfour,  Peti- 
tioner, 1889,  26  S.  L.  R.  268. 

63.  Curator  Bonis  —  Powers  —  Special 
Powers  —  Cutting  Wood.  —  Special  powers 
granted  to  a  curator  bonis  to  cut  down  a  wood 
on  his  ward's  estate,  where  reports  by  men  of 
skill  showed  that  the  wood  was  ripe  for  cut- 
ting, and  would  deteriorate  if  left  standing. 
Forrest's  Curator  Bonis,  Petitioner,  1901  (O.  H.), 
9  S.  L.  T.  216. 

64.  Curator  Bonis  —  Powers  —  Special 
Powers  —  Investment  —  Dispensing  with 
Remit  to  Man  of  Business. — Special  powers 
granted  to  the  curator  bonis  of  a  lunatic  to 
accept  personal  instead  of  real  security  for 
an  annuity  settled  upon  the  lunatic,  and,  in 
respect  of  the  approval  of  the  Accountant 
of  Court,  without  any  remit  to  a  man  of  busi- 
ness. Saunders,  Petitioner,  1882  (O.  H.),  19 
S.  L.  R.  544. 

65.  Curator  Bonis  —  Powers  —  Special 
Powers— Moveables  Abroad.— It  is  probably 
unnecessary  for  a  curator  bonis  to  obtain 
authority  to  sell  personal  estate  of  a  ward 
in  England.  But  where  difficulties  had  been 
raised  with  reference  to  the  transfer  of  stock 
in  England  the  Court  granted  authority.  Afort- 
son.  Petitioner,  1901, 4  F.  144 ;  39  S.  L.  R.  114 ; 
9  S.  L.  T.  266. 

66.  Curator  Bonis  —  Powers  —  Special 
Powers— Payment  of  Heritable  Debt  out 
of  Moveable  Estate  —  Power  to  take 
Assignation  to  Heritable  Bonds— Effect 
on  Succession. — The  estate  of  a  person  suf- 
fering from  incapacity,  to  whom  a  curator  bonis 
had  been  appointed,  consisted  partly  of  herit- 
age which  was  burdened  by  bonds  and  dis- 
positions in  security  granted  by  the  ward  to 
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the  extent  of  £l4,fiOO,  and  bearing  interest 
at  about  4^  per  cent.  The  curator  bfjuis  having 
in  his  hands  about  £12,000,  for  which  he 
found  it  difficult  to  get  a  suitable  investment 
even  at  a  low  rate  of  interest,  was  desirous 
to  apply  that  sum  in  extinction  of  the  bonds, 
and  presented  a  note  in  the  Bill  Chamber  for 
authority  to  take  assignations  to  the  bonds 
in  his  own  name  as  curator  bonis,  the  assigna- 
tions to  contain  a  clause  bearing  expressly 
that  the  money  had  been  paid  for  the  protec- 
tion of  the  heritage,  and  not  with  the  inten- 
tion of  discharging  the  debt,  and  that  the 
payment  was  not  in  any  way  to  alter  the 
order  of  succession.  The  Lord  Ordinary  being 
satisfied  that  the  payment  would  be  for  the 
benefit  of  the  estate,  granted  authority.  Mac- 
bean^  s  Curator  BonUy  Petitioner,  1890  (O.  H.), 
28  8.  L.  R.  8. 

67.  Chirator  Bonis  —  Powers  —  Special 
Powers— Purchase  of  Heritage  — Forced 
Purchase— Sanction   of  Court.  — Where  a 

purchase  of  heritage  was  practically  forced 
on  the  curator  bonis  of  an  incapaXy  it  was  after- 
wards sanctioned  by  the  Court.  GUray,  1876, 
3  B.  619 ;  13  S.  L.  R.  395. 

68.  Chirator  Bonis  —  Powers  —  Special 
Powers  — Sale   of  Heritable   Subjects.— 

Authority  granted  to  the  curator  bonis  of  a 
liferenter  to  consent  to  the  sale  of  the  (herit- 
able) subjects  of  the  liferent.  Coican^s  Curator 
Bonis,  1902,  5  F.  19 ;  10  S.  L.  T.  300. 

69.  Curator  Bonis  —  Powers  —  Special 
Powers— Transfer  of  Stock.— An  English 
railway  company  refused  to  recognise  the 
authority  of  a  curator  bonis  to  sell  stock  of 
the  company  belonging  to  his  ward,  without 
express  authority  of  the  Court.  On  petition 
by  the  curator,  t|^e  Lord  Ordinary  granted 
the  authority  asked,  although  the  Accountant 
of  Court  was  of  opinion  that  no  such  power 
was  necessary.  M^CalFs  Curator  Bonis,  1901 
(O.  H.),  8  S.  L.  T.  440. 

70.  Curator  Bonis  —  Removal  —  Negli- 
gence. —  The  Court  removed  from  office  a 
curator  bonis  who  failed  to  comply  with  the 
requisitions  of  the  Accountant  of  Court, 
chiefly  through  negligence.  Marshall  v.  Chis- 
holm,  1901,  3  F.  642  ;  38  S.  L.  R.  446. 

71.  Curator  Bonis  —  Removal  —  Sheriff 
Court  Appointment— Application  for  Re- 
moval to  Court  of  Session— Procedure- 
Judicial  Factors  Act,  1880,  sec.  4  (9)— 
A.  S.  14th  January  1881— Judicial  Factors 


Act^  1889,  sec.  14.  —  The  object  being  to 
remove  a  curator  bonis  appointed  in  the  Sheriff 
Court  under  the  Judicial  Factors  Act,  1880, 
the  applicant  presented  to  the  Second  Divi- 
sion of  the  Court  of  Session  a  note,  forming 
a  step  in  the  original  process,  craving  trans- 
mission of  the  process,  Ac  The  Court,  after 
considering  the  procedure,  ordered  intimation 
and  service,  and  the  transmission  of  the  pro- 
cess. The  interlocutor  was  written  upon  the 
note.  The  process  having  been  transmitted, 
the  Court  remitted  to  the  Junior  Lord 
Ordinary.  Forrest  v.  Forrest s  Judicial  Factory 
1898,  6  S.  L.  T.  68. 

72.  Curator  Bonis— Termination  of  Ap- 
pointment—Decease of  Ward— Competi- 
tion for  Estate— Appointment  of  Factor.— 

An  insane  person  died  while  under  curatory, 
leaving  heritable  and  moveable  estate,  which 
was  claimed  by  the  heir  and  next-of-kin  on 
the  one  part,  and  on  the  other  by  the  bene- 
ficiary under  a  disposition  and  settlement 
which  had  been  executed  by  the  deceased 
some  years  before  the  appointment  of  the 
curator  bonis.  On  the  petition  of  the  curaJtor 
bonis  the  Court  sequestrated  the  ward's  estates, 
and  appointed  a  judicial  factor  to  receive  the 
rents.  Pnngle  Pattison's  Curator,  Petitioner, 
1898  (0.  H.),  35  S.  L.  R  660 ;  6  S.  L.  T. 
400. 

73.  Curator  Bonis  —  Title  of  Heir  to 
interfere  with  Ward's  Interests.— A  curator 
bonis  having  been  removed  from  office  and  a 
new  curator  having  been  appointed  on  the 
petition  of  the  ward's  heir,  the  ousted  curator 
lodged  his  accounts.  Held  that  the  heir  had 
no  locus  standi  to  lodge  objections  to  the 
accounts.  Marshall  {Por^s  Curatory),  1901 
(0.  H.),  9  S.  L.  T.  271. 

74.  Factor— Appointment— Absence  of 
Heir. — The  heir  both  in  heritage  and  move- 
ables of  one  who  had  died  intestate  had  dis- 
appeared for  more  than  thirteen  years.  Held 
that  a  judicial  factor  was  the  proper  officer  to 
be  appointed  to  take  charge  of  the  deceased's 
estate,  rather  than  a  factor  loco  absentis. 
Gibson,  Petitioner,  1882  (0.  H.),  19  S.  L.  R. 
605. 

75.  Factor— Appointment  — Absence  of 
Heir. — Application  for  a  judicial  factor  on 
the  estate  of  a  deceased  who  had  died  intes- 
tate and  whose  only  son  and  heir  left  the 
country  twenty-three  years  before,  and  had  not 
been  heard  of  for  sixteen  years,  but  who  had 
before  leaving  appointed  factors  and  commis- 
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sioners  to  act  for  him,  refused.    Steely  Peti- 
tioner, 1873  (O.  H.),  11  S.  L.  K  160. 

76.  Factor  —  Appointment  —  Bankrupt 
Estate — Bankruptcy  Act,  1856,  sec.  16.— 
The  appointment  of  a  judicial  factor  under 
sec.  16  of  the  above  Act  will  only  be  made 
when  necessary  for  the  preservation  of  the 
estate.  Cuthhertson  v.  Gibson,  1887,  14  R.  736  ; 
24  S.  L.  R.  532. 

77.  Factor — Appointment —Cart  Navi- 
gation Act,  1885,  sec.  62— Mortgagee's  right 
to  have  Factor  appointed — Whether  Ap- 
pointment Peremptory  or  in  Discretion  of 
Oourt. — The  Cart  Navigation  Act  authorises 
a  mortgagee  of  the  undertaking  in  the  event 
of  default  in  payment  of  the  principal  or 
interest  of  the  mortgage  to  apply  for  the 
appointment  of  a  judicial  factor,  '*  which  ap- 
pointment shall  be  made."  Held  that  the 
petition  for  a  factor  was  competent  in  the 
Bill  Chamber,  and  that  if  the  statutory  requi- 
sites had  occurred  the  Court  had  no  discre- 
tion, and  were  bound  to  appoint  a  factor  even 
though  it  was  alleged  that  the  position  of  the 
debt  was  hopeless  and  that  the  mortgagee 
could  not  possibly  derive  any  benefit  from  his 
appointment,  and  that  the  application  had 
been  made  merely  to  concuss  the  Cart  Navi- 
gation trustees  into  paying  off  his  deb^i. 
IFright  v.  Cart  Navigation  Trs.,  1904  (0.  H.),  11 
S.  L.  T.  708. 

78.  Factor— Appointment — Oo-partnery 
Estate— Fund  belonging  to  Partnership 
Consigned  in  Action  of  Multiplepoinding. 
— In  1821  a  sum  was  consigned  in  bank  to  re- 
main subject  to  the  order  of  the  Court  and 
payable  to  whoever  should  be  found  entitled 
thereto  in  the  course  of  a  multiplepoinding. 
The  sum  represented  certain  funds  belonging 
to  a  firm  which  had  been  sequestrated.  In 
1903  a  person  claiming  to  be  next-of-kin  of 
one  of  the  partners  presented  a  petition  for 
the  appointment  of  a  judicial  factor  on  the 
fund.  He  alleged  that  it  was  impossible  to 
revive  the  sequestration  or  multiplepoinding, 
and  that  he  along  with  others  was  entitled  to 
the  fund.  The  consigned  fund  was  then  in 
the  hands  of  the  King's  and  Lord  Treasurer's 
Remembrancer,  who  lodged  answers.  Peti- 
tion refused.  Baird  v.  The  King^s  Rememr 
brancer,  1903  (O.  H.),  11  S.  L.  T.  569. 

79.  Factor— Appointment— Partnership 
— Winding  up  of. — Where  a  person  failed  to 
discharge  his  duties  in  winding  up  a  dissolved 
firm,  the  Court,  on  the  petition  of  certain 


of  the  partners,  appointed  a  judicial  factor. 
Allan  V.  Grmmeyer,  1891, 18  R.  784 ;  28  S.  L.  R. 
525. 

80.  Factor  —  Appointment  —  Disputed 
Facts — Investigation  by  Court. — This  was 
a  petition  for  the  appointment  of  a  judicial 
factor  to  supersede  a  partner  winding  up  a 
dissolved  firm.  Observations  by  Ld.  McLaren 
as  to  the  competency  of  looking  at  reports 
and  books  relating  to  a  business  in  order  to 
inform  the  Court  as  to  the  position  of  matters 
without  an  allowance  of  proof.  Allan  v.  Gron" 
meyer,  1891,  18  R.  784  ;  28  S.  L.  R.  525. 

81.  Factor— Appointment— Extract  of— 
Action  raised  prior  to  Extract. — Held  that 
the  instance  in  an  action  raised  by  a  judicial 
factor  between  the  dates  of  his  appointment 
and  of  his  obtaining  extract^  was  good.  Calver 
V.  Howard,  Baker  db  Coy,,  1894,  22  R.  1 ;  32 
S.  L.  R.  3 ;  2  S.  L.  T.  242. 

82.  Factor— Appointment— Facile  Person 
— Undue  Influence. — Facility  and  exposure 
to  undue  influence  held  insufficient  grounds 
for  the  appointment  of  a  judicial  factor  on  the 
estate  of  an  old  lady  not  alleged  to  be  (apart 
from  undue  influence)  incapable  of  managing 
her  affairs.  Dowie  v.  Hagart,  1894,  21  R.  1062 ; 
32  S.  L.  R.  865 ;  2  S.  L.  T.  184. 

83.  Factor  — Appointment  — Joint  Ad- 
venture— Incapacity  of  Joint  Adventurers 
— Nobile  [officium. — Where  both  the  joint- 
tenants  of  a  farm  carried  on  as  a  joint  adven- 
ture were  incapable  of  managing  it,  a  petition 
praying  for  sequestration  and  the  appointment 
of  a  judicial  factor  was  granted,  Dickie  v. 
Mitchell,  1874,  1  R.  1030;  11  S.  L.  R.  577. 

84.  Factor— Appointment — Legatees  on 
Trust-Estate. — On  the  petition  of  trustees 
which  showed  that  certain  of  the  beneficiaries 
had  interests  conflicting  with  other  interests 
which  the  trustees  must  maintain,  the  Court 
sequestrated  the  legacies  of  these  beneficiaries 
and  appointed  a  judicial  factor.  Maitland^s 
Trs,,  1903,  11  S.  L.  T.  78. 

85.  Factor  —  Appointment  —  Property 
pending  Litigation. — ^An  heir  of  entail  in 
possession  believing  the  entail  valid  disponed 
the  estate  to  trustees  who  took  infeftment, 
the  next  heir  of  entail  raised  a  reduction  of 
the  trustees'  title  and  petitioned  for  a  judicial 
factor  on  the  estate  pending  the  litigation. 
Held  (following  Elliot  v.  Scott,  5  D.  1075)  that 
the  trustees  had  not  such  possession  as  en- 
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titled  them  to  retain  it  until  the  issue  of  the 
reduction,  and  a  factor  appointed.  Speirs  y. 
Speirs,  1877,  5  R.  75 ;  15  S.  L.  R  53. 

86.  Factor  —  Appointment  —  Seqnestra- 
tion  of  Trust-Estate— Trust  Unworkable 
throngh  Disagreement  of  Tmstees. — Where 
a  deadlock  occurred  in  the  administration  of 
a  trust  in  consequence  of  the  trustees  being 
equally  divided  in  opinion  in  regard  to  the 
choice  of  a  law-agent,  the  Court,  on  the  peti- 
tion of  the  party  entitled  to  the  liferent  of 
the  trust-estate,  without  removing  any  of  the 
trustees  from  office,  sequeMrated  the  estate  and 
appointed  a  judicial  factor.  Stewart  v.  Boirie, 
1892,  29  S.  L.  B.  846. 

87.  Factor  —  Appointment  —  Sequestra- 
tion of  Trust-Estate— Benefidaiies  Abroad. 

— A  judicial  factor  appointed  on  heritable 
estate  which  was  conveyed  by  the  trust- 
disposition  and  settlement  of  a  testator  to 
a  number  of  beneficiaries,  several  of  whom 
were  at  the  date  of  the  petition  abroad,  and 
whose  addresses  were  unknown.  Doig,  Peti- 
tioner, 1882  (0.  H.),  20  S.  L.  R.  210. 

88.  Factor  —  Appointment  —  Sequestra- 
tion of  Trust-Estate.  —  Circumstances  in 
which  the  Court,  without  removing  testa- 
mentary trustees,  sequestrated  the  trust- 
estate  and  appointed  a  judicial  factor  thereon. 
Whyte  V.  Whytes  Trs,,  1885,  22  S.  L.  R.  890. 

89.  Factor  —  Appointment  —  Sheriff  — 
Jurisdiction— Migration  of  Ward— New 
Appointment— Rule  of  Court.— "In  every 
factory  where  the  factor  has  died,  been  re- 
moved, resigned,  or  become  incapable,  and 
where  the  ward  has  removed  outwith  the 
jurisdiction  of  the  Sheriff  who  made  the 
appointment,  all  applications  for  a  new 
appointment  of  a  factor  shall  be  presented 
in  the  Sheriff  Court  in  which  the  original 
appointment  was  made."  Rule  of  Court. 
Penney,  Petitioner,  1893,  20  R.  573;  30 
S.  L.  R.  527. 

90.  Factor— Appointment  ad  interim— 
Trust-Estate— Charitable  Trust— Removal 
of  Trustees. — In  a  petition  for  removal  of 
trustees  in  a  charitable  trust,  the  Court 
sequestrated  the  trust-estate,  and  appointed 
a  judicial  factor  ad  interim  to  make  investiga- 
tions. Carmont  v.  MitcheWs  Trs,,  1883,  10  R. 
829 ;  20  S.  L.  R.  563. 

91.  Factor— Appointment  on  Estates  of 
Person   Deceased— Executor— Sankruptcy 


(BcotUmd)  Act,  1856^  sec  leL—Circnm- 
xtaticet  in  which  the  Court  refused  to  appoint 
a  judicial  factor  on  the  estates  of  a  deceased 
person  in  respect  that  the  executor  nominate 
had  confirmed  as  executor.  Barclay  CurU, 
1893  (O.  H.),  1  S.  L.  T.  340. 

92.  Factor— Appointment  on  Estate  of 
Person  Deceased— Bankruptcy  Act,  1856, 
sec.  164— Executor. — ^The  Court  has  a  dis- 
cretion in  regard  to  the  appointment  of  a 
judicial  factor  on  the  estates  of  a  person 
deceased  under  sec.  164  of  the  Bankrupt^ 
Act,  1856,  and  wiU  not  appoint  a  factor  when 
there  is  a  person  in  titulo  to  administer  the 
estate,  e.g.  an  executor.  Begg  <£*  Coy.,  Peti- 
tioners, 1893  (O.  H.),  1  S.  L.  T.  274. 

93.  Factor— Caution— Bond— Expenses 
of  obtaining  from  guarantee  Association. 
— A  judicial  factor  on  a  small  estate  was 
a  friend  of  the  family  but  not  a  professional 
man.  He  was  unable  to  find  private  caution, 
and  applied  successfully  to  the  Court  for 
leave  to  lodge  the  bond  of  a  guarantee 
association.  Held  that  the  cost  of  this  appli- 
cation was  a  proper  charge  against  the  factory 
estate.  Frame,  Petitioner,  1901  (O.  H.),  9 
S.  L.  T.  204. 

91  Factor— Caution— Bond— Time  for 
Lodging. — Time  for  lodging  bond  of  caution 
prorogated  for  fourteen  days  on  cause  shown. 
Harris,  Petitioner,  1901  (O.  H.),  8  S.  L.  T. 
416. 

95.  Factor  —  Caution  —  Bestriction  of 
Amount — Expenses. — A  judicial  factor,  peti- 
tioning for  restriction  of  the  amount  of  his 
caution,  is  not  entitled  to  the  expenses  of 
the  application  out  of  his  ward's  estate. 
Guillan's  Judicial  Factor,  1897  (O.  H.),  4 
S.  L.  T.  325. 

96.  Factor — Discharge— Administration 
—  Irregularity.  —  Where  it  appeared  that 
the  administration  of  a  trust-estate  by  a 
judicial  factor  had  been  regular,  although 
not  altogether  fortunate  for  the  trust,  the 
Court  repelled  objections  to  his  discharge 
lodged  by  beneficiaries.  Manners  v.  Strong* 
Judicial  Factor,  1902,  4  F.  829 ;  39  S.  L.  R. 
709 ;  10  S.  L.  T.  66. 

97.  Factor  —  Discharge  —  Expenses.— A 

petition  for  appointment  of  a  judicial  factor 
on  the  death  of  his  predecessor  should  pray 
for  the  discharge  of  the  predecessor;  other- 
wise expenses  of  a  separate  note  will  be  found 
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due  by  the   party  presenting    it.      Dalsiel, 
Petitioner,  1898  (O.  H.),  5  S.  L.  T.  265. 

98.  Factor— Di8cliarge-—Interiin  Decree 
of  Exoneration  and  Discharge.— Discharge 
and  exoneration  ad  interim  granted,  after  a 
remit  to  a  man  of  business,  to  a  judicial 
factor,  who  held  an  estate  for  the  benefit  of 
several  liferenters  and  certain  fiars,  and  who 
proposed  upon  the  death  of  two  of  the  life- 
renters  to  make  payment  of  the  sum  so  set 
free  to  the  fiars.  Smith,  Petitioner,  1882 
(O.  H.),  19  a  L.  R.  436. 

99.  Factor— Discharge  without  Jndidal 
Audit  —  Delivery  of  Bond  of  Caution.— In 
an  application  for  discharge  by  a  judicial  factor 
there  was  produced  in  process  an  extrajudicial 
discharge  which  had  been  granted  to  him  by 
the  sole  beneficiary,  and  it  was  stated  that 
the  accounts  of  the  factor  had  been  examined 
by  an  accountant  acting  on  behalf  of  the 
beneficiary.  In  these  circumstances  it  was 
urged  for  the  factor  that  there  was  no 
necessity  for  a  judicial  audit,  but  that  he 
might  be  at  once  discharged,  or  at  all  events 
that  a  warrant  should  be  granted  for  delivery 
of  his  bond  of  caution.  The  Lord  Ordinary 
following  {WkiU,  July  17,  1860,  22  D.  1473; 
32  Sc.  J.  670)^  granted  the  warrant  for  delivery 
of  the  bond  of  caution,  but  as  there  had  been 
no  judicial  audit,  refused  to  grant  a  discharge. 
Ait(m'8  Factor,  Petitioner,  1876  (O.  H.),  13 
S.  L.  B.  176.  But  see  Aitken,  189.^,  21  R. 
62;  31  S.  L.  R.  74;  1  S.  L.  T.  301. 

100.  Factor  — Impartiality— Antecedent 
Agreement  to  Employ  Law-Agent.— It  is 
improper  for  a  nominee  for  the  post  of  judicial 
factor  to  make  any  antecedent  agreement  to 
employ  a  particular  law-agent.  Gilzean^  Peti- 
tioner, 1902  (O.  H.),  10  S.  L.  T.  159. 

101.  Factor— "Judicial  Factor  "—Trusts 
(Scotland)  Amendment  Act,  1884,  sec.  3— 
Interpretation. — Opinion  by  Ld.  Kincaimey, 
that  the  provision  of  the  Trusts  Amendment 
Act,  1884,  is  retrospective,  which  provides 
that,  in  the  recited  Acts,  '^  trustee  "  shaU  in- 
clude tutor,  curator,  and  judicial  factor;  and 
"  judicial  factor  "  curator  bonis.  Scott  v.  Craig's 
Reprs.,  1897,  24  R.  462  ;  34  S.  L.  R.  304 ;  4 
S.  L.  T.  264. 

102.  Factor  —  Negligence  —  Failure  to 
Lodge  Accounts— A.  S.  13th  February  1730, 
sec.  i. — A  judicial  factor  had  failed  to  lodge 
accounts  of  his  intromissions  with  the  clerk 
to  the  process,  in  terms  of  sec.  4  of  the  Act 


of  Sederunt,  13th  February  1730,  for  part  of 
the  time  during  which  he  was  in  office.  Held 
that  it  was  imperative,  by  the  terms  of  the 
Act  of  Sederunt,  that  a  mulct  of  at  least  half 
his  salary  should  be  imposed  upon  the  factor 
for  the  period  during  which  he  had  failed  to 
do  so.  Roxburgh,  Petitioner,  1882  (O.  H.), 
19  S.  L.  R.  646. 

103.  Factor  —  Personal  Liability- Ac- 
counting— Expenses. — A  judicial  factor  on 
the  estate  of  a  deceased  lady  raised  an  action 
against  her  husband's  testamentary  trustees, 
of  whom  her  son  was  one,  and  against  the 
son  who  had  acted  as  the  factor  to  the  trus- 
tees and  business  man  to  his  mother.  The 
judicial  factor  was  unsuccessful  and  found 
liable  in  expenses  to  the  trustees;  but,  in 
respect  that  the  son  had  failed  to  produce 
regular  accounts,  and  looking  to  circum- 
stances which  justified  the  judicial  factor  in 
raising  his  action,  the  son  refused  expenses. 
Paterson^s  Judicial  Factor  v.  Paterson's  7'rs,, 
1897,  24  R.  499 ;  34  S.  L.  R.  376  ;  4  S.  L.  T. 
313. 

104.  Factor  — Personal  Liability  —  Ex- 
penses under  Interlocutor  finding  him 
Liable  "as  Judicial  Factor."— A  judicial 
factor  was  found  liable  ''as  judicial  factor" 
for  the  expenses  of  an  action  which  in  that 
capacity  he  had  defended.  Held  (by  a  majority 
of  seven  judges)  that  the  decree  did  not  war- 
rant personal  diligence  against  him  as  an 
individual.  Observations  on  the  personal  lia- 
bility of  a  judicial  factor  who  litigates  unsuc- 
cessfully. Graig  v.  Hogg,  1896,  24  R.  6 ;  34 
S.  L.  R.  22  ;  4  S.  L.  T.  94. 

105.  Factor— Powers  — Employment  of 
Firm  of  Law-Agents  of  which  Factor  a 
Partner— Law-Agent's  Accoimt.— Held  that 
a  judicial  factor  who  had  employed  the  firm 
of  which  he  was  a  partner  to  conduct  a  law- 
suit, was  not  entitled  to  charge  their  account 
against  the  factory  except  for  actual  outlay. 
Mitchell,  etc.  v.  Bumess,  1878,  6  R.  1124;  16 
S.  L.  R.  739. 

106.  Factor— Powers— Enforcement  of— 
Breaking  open  Lockfast  Places  to  Becover 
Factorial  Property.— Trustees  were  super- 
seded by  a  judicial  factor;  but  one  of  them 
retained  possession  of  trust  papers,  and  he 
was  stubborn.  Not  even  when  the  factor 
obtained  decree  against  him  for  delivery  of 
the  papers  would  he  surrender  possession; 
and  when  a  charge  was  given  he  still  resisted. 
On  a  note  by  the  factor  the  Court  granted 
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warrant  to  a  messenger-at-arms  to  search  for, 
recover,  and  take  possession  of  the  papers; 
and,  if  necessary,  to  open  aU  shut  and  lock- 
fast places,  and  to  deliver  the  said  writs  to 
the  factor.  M* Alley" t  Judicial  Factor,  1900,  2 
F.  1198 ;  37  S.  L.  R.  919  ;  8  S.  L.  T.  166. 

107.  Factor— Powers— Herita^^e— Bents. 

— A  judicial  factor's  powers  do  not  include  a 
right  to  recover  from  a  third  party  rents 
which  he  had  ingathered  from  the  heritahle 
part  of  the  factorial  estate  prior  to  the  date  I 
of  the  factor's  appointment.  Gordon  v. 
JVUHavnt?  Trs,,  1889,  16  R.  980;  26  S.  L.  R. 
760. 

108.  Factor  —  Powers  —  Inyestment  — 
Building  Loan. — A  judicial  factor  is  not  en-  ' 
titled  to  lend  trust  funds  over  buildings  in 
course  of  erection.     CircuTtutances  in  which  a  , 
judicial  factor  was  held  liable  for  loss  arising 
out  of  such  an  investment.    GuUd  v.  Glasgo^o  , 
Educational  Endowments  Boardy   1887,  14  B.  , 
944 ;  24  S.  L.  R.  676.     Cf,  No.  37. 

109.  Factor— Powers— Ordinary  Manage- 
ment—Agricultural  Lease— New  System  of 
Drainage  and  Repairs  to  Steadings.— It  is 

impossible  to  draw  any  hard  and  fast  line 
between  expenditure  falling  within  the  ordi- 
nary course  of  management  of  a  judicial  factor 
which  he  is  entitled  to  incur  without  the 
special  authority  of  the  Court  and  extra- 
ordinary for  which  he  must  obtain  special 
powers.  Expenses  of  extensive  repairs  to 
farm  steadings  and  of  new  drainage  system 
into  the  mansion-house  held  to  fall  within  the 
factor's  powers  of  management.  Pattison,  1896 
(O.  H.),  3  S.  L.  T.  110. 

110.  Factor— Powers  — Power  to  Sell 
Heritage— Suluects  previously  sold  subject 
to  Approval  of  the  Court.— A  judicial  factor 
without  obtaining  power  from  the  Court  ex- 
posed a  property  for  sale  by  public  roup  and 
a  sale  took  place,  it  being  a  condition  of  sale 
that  the  authority  of  the  Court  was  to  be 
obtained  to  it.  It  appeared  that  the  factor 
had  deliberately  abstained  from  asking  the 
authority  of  the  Court  to  the  sale  on  the 
ground  that  if  no  sale  took  place  the  expense 
of  the  application  to  the  Court  would  be  saved. 
The  Lord  Ordinary  after  observing  on  the 
irregularity  of  the  proceedings  granted  the 
authority  craved.  Hodge,  1904  (O.  H.),  11 
S.  L.  T.  709. 

111.  Factor  —  Powers  —  Railway  Com- 
panies Act,  1867,  sec.  4— Sale  of  Line.— A 


judicial  factor  appointed  under  sec.  4  of  the 
Railway  Companies  Act,  1867,  does  not  require 
special  powers  to  enter  into  negotiations  for 
the  sale  of  the  line  and  to  receive  offers  for 
its  purchase.  Haldane  v.  Oirvan  and  Port- 
Patrick  Railway  Coy,,  1881,  8  R.  1003;  18 
S.  L.  R.  711. 

112.  Factor  —  Powers  —  Railway  Com- 
panies Act,  1867. — A  judicial  factor  appointed 
under  the  Railway  Companies  Act,  1867,  has 
the  exclusive  power  of  managing  the  railway 
undertaking.  Haldane  v.  Girvan  and  Port- 
Patrick  Junction  Railway  Coy,,  1881,  8  R.  669 ; 
18  S.  L.  R.  461. 

113.  Factor— Powers— Reduction  of  Acts 
prior  to  his  Appointment. — Where  a  judicial 
factor  had  been  appointed  to  ingather  and 
distribute  the  estate  of  an  incorporation,  held 
that  he  had  a  title  to  reduce  illegal  minutes 
of  the  incorporation,  which  had  been  approved 
prior  to  the  date  of  his  appointment.  TaiJt  v. 
Muir  and  Others,  1904,  6  F.  586;  41  S.  L.  R. 
407 ;  1 1  S.  L.  T.  772. 

114.  Factor — Powers  —  Special — Factor 
superseding  Trustees— Accounts  due  by 
Trustees. — A  judicial  factor,  appointed  to 
supersede  trustees  in  the  management  of  a 
trust-estate,  does  not  require  special  powers 
to  pay  debts  properly  incurred  by  the  trustees. 
Broum's  Factor,  1902  (O.  H.),  9  S.  L.  T.  490. 

115.  Factor— Powers — Special— Remit  to 
Accountant. — The  Lord  Ordinary  has  no 
power,  on  a  petition  by  a  judicial  factor  for 
special  powers,  to  dispense  with  a  remit  to 
the  Accountant  of  Court.  GiUetpie^s  Factor, 
1902  (O.  H.),  9  S.  L.  T.  421. 

116.  Factor— Powers — Special— Separate 
Petition. — Observed  that  it  is  not  the  practice 
of  the  Court  to  grant  special  powers  under  an 
application  for  the  appointment  of  a  judicial 
factor.  Russell  v.  Riissell,  1874,  2  R  93  ;  12 
S.  L.  R  64. 

117.  Factor  —  Powers  —  Special  —  Ex- 
humation of  Dead  Body. — Authority  was 
given  to  a  judicial  factor  on  a  trust-estate  to 
exhume  a  dead  body  and  re-inter  it  in  another 
part  of  the  cemetery  in  order  that  the  pur- 
poses of  the  trust  might  be  carried  out.  Kit- 
Patrick,  1881  (O.  H.),  8  R  592. 

118.  Factor  —  Powers  —  Special  —  Life- 
rent—Purchase  of  Annuity. —A  testator 
directed  his  trustees  to  hold  a  sum  of  money 
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for  behoof  of  his  son  in  liferent  allenarly,  but 
empowered  them  to  pay  the  whole  or  any  part 
of  it  to  him  if  they  thought  it  prudent.  The 
Court  aiUkorued  a  judicial  factor  appointed  on 
the  resignation  of  the  trustees  to  purchase 
with  a  fourth  part  of  the  sum  an  annuity  for 
the  liferenter.  Simson^  dx.,  1883, 10  R.  540 ; 
20  S.  L.  B.  359. 

119.  Factor— Powers— Special—Sale  of 
Bailway  Line  — Private  Bill  —  Expenses. 
—  A  judicial  factor  appointed  under  the 
Bailway  Companies  Act,  1867,  applied  to 
Parliament  with  the  sanction  of  the  Court 
for  an  Act  to  sell  the  undertaking.  In  con- 
sequence of  opposition,  the  factor  amended 
the  bill  with  the  view  of  reconstruction 
rather  than  sale.  The  Court  approved  of  what 
he  had  done,  and  found  that  the  costs  of  pro- 
moting the  amended  bill  were  proper  charges 
in  the  factory.  Haldane  v.  NeiUon^  dec,,  1882, 
9  B.  854. 

120.  Factor  —  Powers  —  Special  —  Sale 
of  Bailway  Undertaking  — Bailway  Com- 
panies Act,  1867. — The  Court  authorised 
a  judicial  factor  appointed  under  the  above 
Act  to  apply  to  Parliament  for  power  to 
sell  the  undertaking.  Haldane  v.  Rusktony 
dbc,  1881,  9  B.  253 ;  19  S.  L.  B.  192. 

121.  Factor  —  Powers  —  Trust  —  Discre- 
tionary Powers  —  Delectus  persons.  —  A 
judicial  factor  may  exercise  discretionary 
powers,  granted  by  a  truster  to  trustees,  if 
he  satisfy  the  Court  that  the  use  he  proposes 
to  make  of  the  powers  is  a  fair  and  reasonable 
exercise  of  the  discretion  which  has  devolved 
upon  him.  Howden  v.  Simsotiy  1895,  23  B. 
113;  33  S.  L.  B.  79;  3  S.  L.  T.  158. 

122.  Factor— Powers— Trust— Lapse  of 
Trust  by  Failure  of  Trust  Purposes— Ultra 
Tires. — Certaiq  gentlemen  held  a  piece  of 
ground  for  trust  purposes  which  failed,  and  a 
judicial  factor  was  appointed.  He  petitioned 
for  power  to  sell  the  property,  subject  to  a 
building  restriction.  One  of  the  original 
trustees  objected  that  it  was  not  competent 
thus  to  impose  a  new  trust  to  vary  the 
original  trust  purposes.  Objection  nutained. 
Woody  1896  (O.  H.),  3  S.  L.  T.  277. 

123.  Factor  —  Powers — Trust  -  Estate- 
Sequestration- Warrant  for  Delivery  of 
Writs,  &c. — The  trustees  on  a  trust-estate 
which  had  been  sequestrated  having  refused 
to  deliver  to  the  judicial  factor  appointed 
thereon  documents  belonging  to  the  trust- 


estate,  the  Court  gramUd  warrant  to  mes- 
sengers-at-arms  to  search  for  and  recover  the 
documents  and  to  hand  them  over  to  the 
judicial  factor.  Orr  E wing' 8  Judicial  Factor, 
1884, 11  B.  682;  21  S.  L.  B.  475,  482. 

124.  Factor— Becall  of  Appointment- 
Failure  in  Duty. — The  Court  recalled  the 
appointment  of  a  judicial  factor  who  failed 
to  lodge  satisfactory  accounts  and  vouchers. 
Walker  v.  Buchanan,  1888,  15  B.  1102. 

125.  Factor— Becall  of  Appointment- 
Bankruptcy  Act,  1856k  sec.  16.— On  the 
application  of  heritable  creditors  a  judicial 
factor  was  appointed  on  the  estate  of  a 
deceased  person  who  had  died  intestate.  The 
representatives  of  the  deceased  consisted  of 
two  brothers  and  a  sister  who  were  abroad. 
One  of  the  brothers  returned  temporarily  to 
Scotland,  and  was  decerned  executor-dative, 
and  the  other  gave  instructions  to  have  his 
title  as  heir  made  up.  The  brothers  and  sister 
then  petitioned  for  recall  of  the  appointment 
of  judicial  factor.  Petition  refused,  MaMerUm 
V.  EreUne's  Trs,,  1887,  14  B.  712 ;  24  S.  L.  B. 
509. 

126.  Factor  —  Title— Making  up— Boyal 
Bank  Stock. — The  interim  act  and  decree  of 
a  judicial  factor  held  a  good  title  on  which  he 
might  demand  registration  as  proprietor  of 
Boyal  Bank  stock.  Royal  Bank  v.  GreenUeSy 
1887,  15  B.  9  ;  25  S.  L.  B.  10. 

127.  Factor  loco  absentis— Interim  Ap- 
pointment.— At  first  enrolment  of  a  petition 
for  the  appointment  of  a  judicial  factor  loco 
absentis,  the  Lord  Ordinary  appointed  a  factor 
cul  interim.  Dohson,  Petitioner,  1903  (0.  H.), 
11  S.  L.  T.  44. 

128.  Factorlocoabsentis— Title  to  Herit- 
age.— Held  (in  circumstances  which  are  not 
detailed  in  the  report)  that  a  factor  loco 
ahsentis  did  not  require  to  make  up  a  title 
to  heritable  property  vested  in  the  absentee. 
M*Caigy  1902  (O.  H.),  10  S.  L.  T.  195. 

129.  Factor  loco  tutoris— Appointment 
— Conflict  of  Interest  between  Parent  and 
Child. — A  pupil  was  the  proprietor  of  a  shop 
and  dwelling-house  which  her  father  occupied 
without  paying  rent  and  without  contributing 
an3rthing  to  her  support.  He  became  em- 
barrassed and  his  estates  were  sequestrated. 
Held  that  a  factor  loco  tutoris  fell  to  be 
appointed.  Allan,  1895  (O.  H.),  3  S.  L.  T. 
87. 
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130.  Factor  loco  tatoxis— Appointment 
— Fathor  as  Adminlstrator-in-Law.— Peti- 
tion by  a  father  for  the  appointment  of  a 
factor  loco  tutoris  to  his  daughter  refused,  where 
he  failed  to  show  adequate  reason  why  his 
position  of  administrator-in-law  should  be 
interfered  with.  Cochrane,  Petitioner,  1891, 
18  R.  456 ;  28  S.  L.  R  302. 

131.  Factor  loco  tntoris— Appointment 
—  Mother.  —  Petition  to  have  a  mother 
appointed  factor  loco  tutoris  to  her  pupil 
children,  their  father  being  dead,  refused  as 
unnecessary,  she  being  already  their  tutor  by 
virtue  of  the  Guardianship  of  Infants  Act, 
1886.  WiUieon,  1890,  18  R  228;  28  S.  L.  R. 
186. 

132.  Factor  loco  tutoris— Appointment 
de  piano  in  another  Action.— In  an  action 
of  damages  the  pursuers  (some  of  whom  were 
pupils)  having  obtained  decree  for  various 
sums,  the  Court  de  piano  appointed  a  factor 
loco  tutoris  to  those  in  pupilarity.  Collins,  dx, 
V.  Eglinton  Iron  Coy,,  1882,  9  R  500;  19 
S.  L.  R  440.  M'Avoy  v.  Young's  Paraffin  Oil 
Coy,,  1882,  19  S.  L.  R  441.  iiharf  v.  Pathhead 
Sjnnning  Coy.,  1885,  12  R  574;  22  S.  L.  R 
368.  But  see  Anderson  v.  Muirhead,  1884, 11 
R.  870 ;  21  S.  L.  R.  597. 

133.  Factor  loco  tutoris— Powers— Power 
to  sell  Heritage— Ezpediency.—Petition  by 
factor  loco  ttUoris  for  authority  to  sell  heritage 
of  the  ward  refused^  although  the  Accountant 
reported  in  favour  of  a  sale,  there  being,  in 
the  opinion  of  the  Court,  no  case  of  "high 
expediency  "  made  out.  Gilligan^s  Factor  v. 
Fraser,  1898,  25  R  876;  35  S.  L.  R  690;  6 
S.  L.  T.  9.  But  see  Smith  {Gardner's  Curator 
Bonis),  1899  (0.  BL),  7  S.  L.  T.  251. 

134.  Factor  loco  tutoris  becoming  Curator 
Bonis— Judicial  Factors  (Scotland)  Act^ 
1889. — Opinion  that  a  factor  loco  tutoris,  who 
continued  after  the  pupil  had  attained 
minority  to  act  for  him  and  to  lodge  accounts, 
without  being  discharged  as  factor  loco  tutoris, 
became  curator  bonis  through  the  operation  of 
sec.  11  of  the  Judicial  Factors  (Scotland)  Act, 
1889.  Stiven  v.  Masterton,  1892  (0.  H.),  30 
S.  L.  R.  50. 

135.  Tutor-Dative — Appointment  during 
Life  of  Father. — The  Court  on  the  petition 
of  the  parents  appointed  a  tutor-dative  to 
their  son  who  was  suffering  from  mental 
incapacity.     Graham,  1881,  8  R  996. 
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Judicial  Factors  Act  (1880),  41. 
Lunatics  Act  (1857),  7. 
Public  Health  Act  (1867),  8. 
Railway  and  Canal  Traffic  Act 
(1873),  19. 

Railway  and   Canal  Traffic  Act 
(1888),  17,  18. 

Railways  Clauses  Act  (1846),  15. 

RrvsBs  Pollution  Pbevention  Act 

(1876),  8. 

Regulation  of  Railways  Act  (1875), 
17. 

Roads  and  Bbidges  Act  (1878),  25. 

Sheriff  Coubts  Act  (1853),  22, 33-37. 

Sheriff  Coubts  Act  (1876),  22,  23» 
36. 

Telegraph  Act  (1878),  16. 

Board  of  Lunacy,  7. 

Bubgh  Commissioners,  11-14. 

Dean  of  Guild  Coubt,  5. 

Exchequeb  Coubt,  9. 

Railway  Commissionebs,  16-19. 

Sheriff,  20-38. 

Value  of  Cause,  24,  26-40. 
Arrestment  to  Found,  42-68. 
Burgh  Court,  69,  70. 
Citation  ;  see  Residence. 
Civil  or  Criminal,  71. 
Court  of  Session,  72-75. 

Competency,  72-74. 

Hereditary  Dignities,  75. 

Value  of  Cause,  72-74. 

Crown— Inferior  or  Civil  Courts  over,  76^ 

77. 
Dean  of  Guild,  78-98. 

Acts  :— 

Dundee  Police  and  Improvement 
Act  (1871),  92. 

Edinbubgh  Municipal  and  Folick 
Act  (1879),  79,  80,  87,  95. 


1001 


JURISDICTION 


1002 


Edinburgh  Municipal  and  Polxcb 
ACT  (1882),  79,  95. 

Qenbbal  Police  Act  (1862),  93. 

Glasgow  Police  Act  (1866),  96. 

Buildings  in  Enclosures,  78. 

Crown,  Jurisdiction  over,  79. 

Feudal  Title,  81. 

Heritable  Right,  82-86. 

Internal  Sanitary  Arrangements,  87. 

Legality  of  Use  of  Buildings,  88. 

Nuisance,  89-91. 

Powers  of  Police  Magistrates,  93. 

Property,  94. 

Railway  Bridge,  95. 

Street,  96. 

Ultra  vires,  97. 

Works  Sanctioned  by  Parliament,  98. 
Delict,  99-103. 

Domicile  (see  also  Reaidence,  196-203),   104- 
111. 

Citation  Amendment  (Scotland)  Act 
(1882),  104. 

Citation,  104. 

Declarator  of  Marriage,  105. 

Divorce,  106-108. 

Trading  Domicile,  110,  111. 

Reduction  of  Assignation,  109. 
Election  Judges,  112. 
Foreign,  113-115. 

Foreigner,  Curator  Bonis  to,  116. 
Forum  non  competbns,  117. 
Forum  non  conveniens,  118-129. 
Heritage  in  Scotland,  130-138. 
High  Court,  139-145. 
Moveable  Property,  146, 147. 
Police  Court,  148-161. 

Diseases  of  Animals  Act  (1894),  148. 

Licensing  Acts,  150. 

Public  Health  Act  (1897),  151. 

Heritable  Rights,  149. 

Nuisance,  151. 

Privative  (see  also  Appeal,  Competency ,  2-41), 
152-179. 

Acts  :— 

Agricultural  Holdings  Acts,  171. 
Church  Patronage  Act  (1874),  152. 
Civil  Imprisonment  act  (1882),  173. 

Contagious  Diseases  (Animals)  Act 

(1878),  AND  Animals  Order  (1886), 

157. 
Crofters*  Holdings  Act  (1886),  155- 

159. 
Education  Act  (1872),  159-161, 174. 
General  Police  and  Improvement 

ACT  (1862),  163-175. 


Judicature  Act  (1825),  176. 
Local  Government  Act  (1889),  165. 
Lunacy  Act  (1857),  166-167. 
Merchant  Shipping  Act  (1854),  168. 

Patents,  Designs,  and  Trade  Marks 
Act  (1883),  169. 

Sea  Fisheries  Act  (1883),  177. 

Small  Debt  Act  (1837),  178-179. 

Board  of  Lunacy,  167. 

Court  of  Session,  154. 

Dean  of  Guild  Court,  158. 

Finality  Clause,  162. 

Licensing  Courts,  164. 

Rules  of  Society,  170. 

Sheriff,  171-179. 

Prorogation,  180-186. 

Railway  Commissioners  {se^elso  Appeal^  dm- 
'peteney,  16-19),  187. 

Reconvention,  188-194 

Registration  Appeal  Court,  196. 

Residence  (see  also  Domicile,  104-111),  196-203. 

Sheriff,  204-252. 

Acts :— 

Burgh  Police  Act  (1892),  212-213. 
Crofters'  Holdings  Act  (1886),  220* 

Custody  of  Children  Act  (1891), 

223. 
General  Police  and  Improvement 

Act  (1862),  242. 

Personal  Diligence  Act  (1838),  211. 
Poor  Law  Amendment  Act  (1845), 

205. 
Sheriff  Courts  Act  (1838),  228. 
Sheriff  Courts  Act  (1876),  233,  241, 

243. 
Small  Debt  Act  (1837),  247.  249-261. 
Small  Debt  Amendment  Act  (1889), 

248. 
Titles  to  Land  Act  (1865)  and  Con- 
veyancing Act  (1874),  245. 
Turnpike  Act  (1  &  2  Will.  IV.  c. 

43),  244. 
Workmen's      Compensation      Act 
(1897),  252. 
Arbiter,  208,  209. 
Action  for  Implement,  240. 
Aliment,  234,  235. 
Bankruptcy,  210. 
Breach  of  Poinding,  211. 
Burgh,  -212,  213. 
Citation,  214,  230,  243. 
Continued  Sheriffdom,  215,  246. 
Competency,  204,  206, 207. 
consistorial  cause,  216-218. 
Criminal,  219. 
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Cboptebb'  Commission,  220. 

CuBATOR  Bonis,  221. 

Custody  of  Child,  222,  223. 

Debts  Rbcovbbt,  224. 

ezxcutor,  225. 

Hebitablb  Right,  227-229. 

Hebitagb  within  Shbbiffdom,  226,  23(>- 
233. 

Hypothxc,  236,  237. 

Intxbdict  of  Inhibition,  238. 

Judicial  Faotob,  239-241. 

hinistbbial  ob  judicial,  206. 

Road,  244. 

Small  Debt  Coubt,  247. 

Sbbvice  of  Hbibs,  246. 
Tbind  Coubt,  253-264. 
Tbust,  265-259. 
Value  of  Cause,  24,  26,  40,  72-74. 

1.  Admiralty  OourL—Observatums  by  Ld. 
Watson  on  the  jurisdiction  of  the  Admiralty 
Court  in  Scotland.  ^^Blairmore"  The^  v. 
Macredie,  1898  (H.  L.),  26  R.  57 ;  35  S.  L.  R. 
956  ;  6  S.  L.  T.  91. 

2.  Appeal— Competency— BnildiBg  So- 
cieties Act^  1874,  sees.  4,  2/L— Hdd  that 
it  was  incompetent  to  appeal  to  the  Court  of 
Session  a  petition  by  a  building  society,  under 
sec.  24  of  the  above  Act,  for  the  i-ecovery  of 
books,  monies,  &c.,  from  a  secretary  who  had 
been  dismissed  by  them.  First  Edinburgh,  dx.y 
Slarr-Bawkett  Building  Society  v.  Munro,  1883, 
11  R5;21  S.  L.  R.  6. 

3.  Appeal— Competency— Crofters' Hold- 
ings Act,  1886.— Qtiesfion  whether  a  Sheriff's 
decision  on  a  question  of  succession  to  a  croft, 
arising  under  the  Act,  is  final  ?  Mackenzie  v. 
Cameron,  1894,  21  R.  427  ;  31  S.  L.  R.  347  ;  1 
S.  L.  T.  480. 

4.  Appeal— Competency— Dean  of  Qnild 
Conrt — Edinburgh  Municipal  and  Police 
Act,  1879,  sec.  161. — It  is  competent  to 
appeal  an  interlocutor  pronounced  in  the 
Edinburgh  Dean  of  Guild  Court,  directing 
alterations  upon  a  public  building  for  the 
promotion  of  the  public  comfort  and  safety, 
under  sec.  161  of  the  Edinburgh  Municipal 
and  Police  Act,  1879,  as  the  statute  merely 
extends  their  common  law  jurisdiction.  Somer- 
ville  V.  Edinburgh  Assembly  Rooms,  1899,  1  F. 
1091 ;  36  S.  L.  R.  866 ;  7  S.  L.  T.  86. 

5.  Appeal — Competency — Dean  of  Qnild 
— Bninons  Buildings— Edinburgh  Munici- 


pal Act,  1879,  sec.  166.— The  Edinburgh  Dean 
of  Guild  Court  having  statutory  warrant  for 
ordering  the  demolition  of  a  building  on  the 
ground  that  it  is  ruinous,  the  Court  will  not 
review  their  decision  on  the  question  of  fact  if 
it  appear  that  their  proceedings  in  connection 
with  such  an  order  have  been  regular  and  fair. 
Opinions  as  to  the  competency  of  reviewing  the 
judgment  at  all  reserved.  SomervUle  v.  Afoc- 
donald!s  Trustee,  1901,  3  F.  390 ;  38  S.  L.  R. 
296  ;  8  S.  L.  T.  400. 

6.  Appeal— Competency— Decree  Con- 
form— Order  of  Crofters'  Commission. — An 

appeal  from  the  Sheriff's  decree  conform  to 
an  order  of  the  Crofters'  Commission  is  in- 
competent. Duke  of  Argyll  v.  Cameron,  1888, 
16  R.  139  ;  26  S.  L.  R.  96. 

7.  Appeal— Competency— Determinatioii 
by  Board  of  Lunacy — Transfer  of  Lunatic 
Asylum  —  Lunatics  Act,  1951.— Held  that 
an  appeal  against  a  decision  of  the  General 
Board  of  Lunacy  and  a  District  Board  under 
sees.  67  and  59  of  the  above  Act  regarding 
the  transference  of  a  lunatic  asvlum  was  in- 
competent.  Wallace  v.  Glasgow  District  Board 
of  Lunacy,  1882, 10  R.  245  ;  20  S.  L.  R.  171. 

8.  Appeal  —  Competency  —  Drainage — 
Public  Health  Act,  1867— Bivers  Pollution 
Prevention  Act,  1876. — A  manufacturer  pre- 
sented a  petition  in  the  Sheriff  Court  under 
the  above  Acts  to  have  a  local  authority 
ordained  to  allow  him  to  empty  drains  into 
the  burgh  sewer.  Held  that  an  appeal  to  the 
Court  of  Session  against  the  judgment  of  the 
Sheriff  was  not  excluded  by  sec.  108  of  the 
Public  Health  Act,  1867.  Guthrie,  Craig, 
Peter  db  Coy,  v.  Magistrates  of  Brechin,  1885, 
12  R.  469  ;  22  S.  L.  R.  343. 

9.  Appeal  —  Competency  —  Exchequer 

Court. — An  appeal  from  the  General  Com- 
missioners of  Inland  Revenue  held  competent 
where  they  had  granted  a  certificate  of  over- 
payment of  income  tax.  Russell  v.  North  of 
Scotland  Barik,  Ltd,,  1891, 18  R.  543 ;  28  S.  L.  R. 
389. 

10.  Appeal— Competency— Extension  of 
Burgh  Boundaries— Deliverance  of  Sheriff- 
Boundaries  of  Burghs  Extension  Act^  1857, 
sec.  1. — In  a  petition  for  the  extension  of 
burgh  boundaries  a  Sheriff  pronounced  a  de- 
liverance finding  that  the  boundaries  described 
in  the  petition,  or  any  others  which  might 
be  within  its  scope,  were  unsuitable  and  not 
within  the  scope  of  the  Act  of  1857.     Review 


1005 


JURISDICTION 


1006 


of  this  deliverance  held  to  be  incompetent. 
Ihibs,  di^c.  V.  Police  Gommissiojiers  of  Grosshill, 
1876,  3  R.  758  ;  13  S.  L.  R.  484. 

11.  Appeal— Competency — Police  Com- 
missioners— Burgh  Police  (Scotland)  Act, 
1892,  sees.  339,  368.  — Where  a  proprietor 
has  submitted  the  question  of  his  liability 
under  an  assessment  to  the  police  commis- 
sioners, in  terms  of  sec.  368  of  the  Burgh 
Police  (Scotland)  Act,  1892,  an  appeal  in 
terms  of  sec.  339  is  incompetent.  Brown  v. 
Magistrates  of  LeUh,  1896,  23  R.  654 ;  33 
S.  L.  R.  475 ;  3  S.  L.  T.  312. 

12.  Appeal — Competency — Burgh  Com- 
missioners— Burgh  Police  (Scotland)  Act, 
1892,  sees.  143,  339. — In  order  to  render  an 
api)eal  to  the  Sheriff  competent  under  sec.  143 
of  the  Burgh  Police  Act,  1892,  the  ap|)ellant 
must  be  a  person  whose  property  is  affected. 
Sec.  339,  on  the  other  hand,  provides  an  appeal 
generally  to  various  classes  of  persons  who  may 
be  liable  to  contribute  towards  the  expenses  of 
any  work  ordered  by  the  commissioners,  and 
persons  whose  property  may  be  affected  by  the 
order  of  the  commissioners,  or  who  may  think 
themselves  aggrieved  by  such  order.  Laurenson 
V.  Police  Commrs.  of  Lerwick^  1896,  24  R.  135  ; 
34  S.  L.  R.  75 ;  4  S.  L.  T.  146. 

13.  Appeal— Competency— Burgh  Com- 
missioners—Sheriff— Sheriff's  Decree  Final 
—Burgh  Police  (Scotland)  Act^  1892,  sec. 
67. — Heddle  was  a  ratepayer  in  Leith.  He 
objected  to  the  way  in  which  the  magistrates, 
who  were  the  commissioners  imder  the  Burgh 
Police  Act,  kept  certain  of  their  accounts,  and 
he  presented  a  petition  to  the  Sheriff,  in  terms 
of  sec.  67  of  the  Burgh  Police  Act,  1892, 
cra^dng  findings  that  the  accounts  in  question 
were  faultily  kept.  He  did  not  set  forth  any 
special  interest  which  he  had  to  urge  the  ob- 
jection, and  the  Sheriff  held  that  he  had  no 
title  to  sue.  Heddle  appealed ;  the  Court  re- 
mitted back  to  the  Sheriff  to  pronounce  find- 
ings on  the  merits.  The  Sheriff  finding 
adversely  to  him,  Heddle  again  appealed ; 
but  it  was  held  that  the  appeal  was  barred  by 
the  terms  of  sec.  67,  which  made  the  Sheriffs 
decision  on  the  merits  final.  Heddle  v.  Leith 
Magistrates,  1897,  35  S.  L.  R.  44. 

14.  Appeal— Competency— Burgh  Police 
Act,  1892,  sec.  339. — The  To\»ti  Council  of 
Leith  resolved  to  place  the  expenses  of  oppos- 
ing certain  Bills  in  Parliament  partly  on  the 
Burgh  General  Assessment  Hate  and  partly  on 
the  Public  Health  Rate.    Heddle  appeal^  to 


the  magistrates,  who  dismissed  the  appeal.  He 
then  appealed  under  sec.  339  of  the  Burgh 
Police  Act.  Held  that  the  appeal  was  incom- 
petent. His  procedure  should  have  been 
declarator  and  interdict  against  the  Town 
Council.  Heddle  v.  Leith  MagistrateSj  1897, 
24  R.  662  ;  34  S.  L.  R.  479  ;  4  S.  L.  T.  335. 

15.  Appeal  —  Competency  —  Railways 
Glauses  Act,  1845,  sees.  60,  61,  150.— No 

appeal  lies  from  the  determination  of  the 
Sheriff  or  justices  in  differences  between  a  rail- 
way company  and  proprietors  as  to  accom- 
modation works  or  their  maintenance.  Main 
V.  Lanark  and  Dumbarton  Ely.  Coy.,  1893,  21  R. 
323 ;  31  S.  L.  R  239. 

16.  Appeal— Competency— Railway  and 
CanalCommissioners— Telegraph  Act,  1878; 
sees.  3,  4,  5. — The  Railway  and  Canal  Com- 
missioners being  the  arbiters  between  the  Post- 
master-General and  the  public  in  questions 
arising  imder  the  Telegraph  Act,  1878,  held 
not  competent  to  appeal  from  their  decision 
unless  it  involved  a  point  of  law.  Glasgow 
Corporation  v.  Lord  Advocate,  1900,  2  F.  506 ; 
37  S.  L.  R.  378  ;  >  S.  L.  T.  347. 

17.  Appeal— Competency— Railway  Com- 
missioners—Regulation  of  Railways  Act, 
1875,  sec.  8— Railway  and  Canal  Traffic 
Act,  1888,  sec.  17. — An  appeal  under  sec.  17 
of  the  Railway  and  Canal  Traffic  Act  from 
a  decision  of  the  Railway  Commissionei's  is 
competent  where  they  are  sitting  as  arbitrators 
under  the  provisions  of  sec.  8  of  the  Regulation 
of  Railways  Act,  1876.  North-Eastern  Rly, 
Coy,  v.  N.  B,  Rly,  Cmf.,  1897,  25  R.  333 ;  35 
S.  L.  R.  282  ;  5  S.  L.  T.  249. 

18.  Appeal— Competency— Railway  Com- 
missioners—Railway  and  Canal  Traffic  Act, 
1888;  sec.  17. — "If  it  shall  be  seen,  on  the 
face  of  the  judgments  of  the  Railway  Com- 
missioners, that  because  of  a  conclusion  on  a 
question  of  law  the  commissioners  have  decided 
in  a  certain  way,  or  have  held  themselves 
precluded  from  doing  what  other>\ise  they 
were  free  to  do,  then  the  order  thus  pro- 
nounced is  open  to  appeal,  and  must  depend 
on  the  soundness  of  the  legal  decision."  North- 
Eastern  Rly,  Coy,  v.  N.  B,  Rly.  Coy,,  1897,  25 
R.  333  ;  35  S.  L.  R.  282  ;  5  S.  L.  T.  249. 

19.  Appeal— Competency— Railway  Com- 
missioners—Ultra vires  —  Limitation  of 
Review- Railway  and  Canal  Traffic  Act, 
1878,  sec.  2S,^Held  that,  despite  the  limita- 
tion of  review  in  sec.  26  of  the  Railway  and 
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Canal  Traffic  Act,  1873,  the  question  whether 
the  railway  commissioners  had  exceeded  their 
powers  in  pronouncing  an  order  fixing'  through 
rates  could  be  competently  reviewed  by  the 
Court  of  Session.  Caledonian  Rly,  Coy.  v. 
Greenock  and  Wemyet  Bay  Rly,  Coy.<,  1878,  6 
R.  d96  ;  15  S.  L.  R.  681. 

20.  Appeal  —  Competency  —  Sheriff  as 
Arbiter. — Where  a  Sheriff  acts  as  a  statutory 
arbiter  an  appeal  is  incompetent.  Glasgow 
Magie.  v.  Glasgow  IHstrid  Subway  Coy.y  1893,  21 
R.  62 ;  31  S.  L.  R.  70 ;  1  S.  L.  T.  286. 

21.  Appeal  —  Competency  —  Sheriff  or 
Arbiter  —  Statutory  Finality  —  Building 
Societies  Act,  1874,  sees.  34,  35,  36.— A  dis- 
pute arose  between  a  member  of  a  building 
society  and  the  society.  Provision  was  made 
in  the  rules  of  the  society  for  arbitration,  but 
no  arbitration  court  w^as  fixed ;  and  neither 
party  applied  to  the  other  to  have  the  dispute 
settled  by  arbitration.  An  action  having  been 
raised  in  the  Sheriff  Court  to  settle  the  dispute, 
held  that  it  was  an  appeal  to  the  Sheriff  as  a 
judge,  and  therefore  subject  to  review.  Gala- 
shiels Provident  Building  Society  v.  Newlands^ 
1893, 20  H.  821 ;  30  S.  L.  R.  730  ;  1  S.  L.  T.i87. 

22.  Appeal— Competency  — Sheriff— Ap- 
peal against  an  Order  to  Find  Cantion— 
Sheriff  Courts  Act^  1853  06  ft  17  Vict.  c. 
80),  sec.  24— Court  of  Session  Act,  1868 
(31  ft  32  Vict,  c  100),  sec.  63— Sheriff 
Courts  Act,  1876  (39  ft  40  Vict.  c.  70), 
sec.  27. — A  petition  to  interdict  a  sale  by  a 
creditor  under  a  poinding  having  been  pre- 
sented in  a  Sheriff  Court  by  the  trustees  under 
a  postnuptial  contract  of  marriage  entered  into 
by  the  debtor,  on  the  ground  that  the  articles 
poinded  belonged  to  the  petitioners  as  trustees, 
the  Sheriff-Substitute  granted  interim  interdict 
on  condition  of  the  petitioners  finding  caution 
for  the  debt  and  expenses.  They  appealed  to 
the  Court  of  Session.  Held  that  the  appeal 
was  incompetent.  Manson^s  Trustees  v.  Forsyth, 
1883,  21  S.  L.  R.  167. 


23.  Appeal  —  Competency  — 
Sheriff  Courts  Act,  1876  (39  ft  40  Vict, 
c.  70),  sec.  14,  subsec.  2— Discretion  of 
Sheriff. — An  appeal  to  the  Court  of  Session 
from  the  judgment  of  a  SheritF  refusing  a  note 
tendered  by  a  defen«ler  under  sec.  14,  sub- 
sec.  2,  of  the  Sheriff  Courts  Act,  1876,  in 
explanation  of  his  failure  to  enter  appearance 
in  an  action  in  which  decree  in  absence  had 
been  pronounced,  is  competent,  but  the  Court 
will  not  lightly  interfere  with  the   Sheriff's 


discretion  in  the  matter.    Smith  v.  Inglis,  1881, 
18  S.  L.  R.  563. 

24.  Appeal  —  Competency  —  Sheriff  — 
Small  Debt— Value  of  Cause— Continuing 
Liability. — ^A  summons  raised  in  the  Small 
Debt  Court,  concluding  for  £12  as  assessment 
under  a  sewerage  statute,  was  remitted  to 
the  Sheriff's  ordinary  roll,  and  judgment  given 
against  the  defender.  On  his  appealing  to 
the  Court  of  Session,  the  appeal  was,  in  the 
Single  Bills,  dismissed  as  incompetent,  on  the 
ground  that  the  cause  was  not  of  the  requisite 
value  of  £25,  and  that  the  appellant  had  not 
shown  that  a  question  of  continuing  liability 
was  involved.  Heddle  v.  Gow,  1880,  18  S.  L.  R. 
96. 


26.  Appeal  —  Competency  — 
Statutory  Finality— Boads  and  Bridges 
Act,  1878;  sees.  3^  42,  43.— The  Roads  and 
Bridges  Act,  1878,  declares  final  the  interlocutor 
of  a  Sheriff  (Sheriff-Substitute  included)  with 
regard  to  the  shutting  up  of  highways.  Held 
competent  to  appeal  from  the  Sheriff-Sub- 
stitute to  the  Sheriff  on  questions  of  relevancy 
or  competency.  Roxburgh  0.  C.  v.  Dalrymple^s 
Trs,,  1894, 21  R.  1063  ;  31 S.  L.  R.  906  ;  2  S.  L.  T. 
167. 

26.  Appeal  —  Competency  —  Sheriff  — 
Value  of  Cause. — A  Sheriff  Court  action  con- 
cluded for  £20,  5s.  6d.,  the  balance  after 
deducting  commission  on  the  tiefender's  intro- 
missions as  commission  agent  for  the  pursuer. 
Held  (distinguithing  Ifiglis  v.  Smith,  1859,  21  D. 
822)  that  the  action  was  not  an  accounting,  but 
only  for  payment  of  £20,  5s.  6d.,  and  appeal 
was  therefore  incompetent.  Stevens,  Son  <fc  Coy. 
v.  Grant,  1877,  5  R.  19 ;  15  S.  L.  R.  7. 

27.  Appeal  —  Competency  —  SherilT  — 
Value  of  Cause— Consignation— Deduction 
of  Expenses. — In  a  sequestration  for  rent  £38 
was  realised  as  the  proceeds  of  the  sale.  By 
order  of  the  Court  the  money  was  consigned 
and  the  pursuer  was  authorised  prtmo  loco  to 
pay  the  expenses  of  the  process  out  of  the 
money,  leaving  a  balance  of  £17.  But  along 
with  the  landlord's  claim  were  lodged  in  the 
process  claims  by  workmen  claiming  a  prefer- 
ence. Tlie  Sheriff  preferred  the  w^orkmen. 
Held  that  the  competition  formed  a  new 
process  involving  only  a  sum  of  £17,  and  that 
an  appeal  was  incompetent.  Dobhie  v.  Thomson, 
1880,  7  R.  983  ;  17  S.  L.  R.  677. 

28.  Appeal  —  Competency  —  SherilT  — 
Value  of  Cause— Lease— Bent— JJe^  that 
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an  appeal  to  the  Court  of  Session  in  an  action 
for  security  for  rent,  which  raised  the  question 
as  to  the  subsistence  of  a  lease  between  the 
parties,  was  competent,  althoi^h  the  rent  for 
which  security  was  asked  was  under  £26. 
Cunningham  v.  Black,  1883,  10  K  441 ;  20 
S.  L.  R.  295.  Drummond  v.  Huntery  1869, 
7  M.  347  folUywed. 

29.  Appeal  —  Competency  —  Slieriff  — 
Value  of  Cause— Conrt  of  Session— Fifty 
Defenders— Each  sned  for  £1,  4s.  3id.— 
Judicature  Act,  1810,  sec.  28. — An  action 
by  the  owners  of  a  ship  against  fifty  under- 
writers for  £1,  48.  3^d.  each — ^their  several 
proportions  of  liability  under  a  policy  of 
assurance  on  the  ship-— ^e2(2  competent  in  the 
Court  of  Session,  the  value  of  the  cause  ex- 
ceeding £25.  Nelsony  Donkin  d:  Coy.  v.  Browne, 
dx.,  1876,  3  R.  810 ;  13  S.  L.  R.  523. 


30.  Appeal  —  Competency  — 
Value  of  Cause  — Joint  Defenders.  —  An 

action  was  raised  against  A.  and  B.,  concluding 
for  £X  against  A.  and  £Y  against  B.  X+Y 
exceeded  £25,  but  each  was  in  itself  less.  The 
Sheriff  having  assoilzied  A.  and  allowed  a 
proof  against  B.,  the  pursuer  appealed.  Held 
that  the  appeal  was  incompetent,  either  being 
in  an  action  for  less  than  £25,  or  in  an  action 
where  the  whole  merits  had  not  been  ex- 
hausted. Brotherston  v.  Livinggton,  1892,  20 
R.  1 ;  30  S.  L.  R.  1. 

31.  Appeal  —  Competency  —  Sheriif  — 
Value  of  Cause— Cessio— Decree  ad  factum 
prs&standum. — ^A  petition  by  a  creditor  to 
have  his  bankrupt  debtor  ordained  to  execute 
a  disposition  omnium  bonorum  is  an  applica- 
tion for  an  order  ad  fa^um  prattandum,  and 
can  be  appealed  although  the  claim  of  the 
petitioning  creditor  is  less  in  amount  than 
£25.  Broatch  v.  Pattison,  1898,  1  F.  303; 
36  S.  L.  R  220 ;  6  S.  L.  T.  261. 

32.  Appeal  —  Competency  —  Sheriff  — 
Value  of  Cause. — An  action  raised  in  the 
Sheriff  Court  concluded  for  payment  of  £28. 
The  defender  consigned  £28.  At  adjustment 
of  the  record  it  was  admitted  that  £7  of  this 
sum  (if  due  at  all)  had  been  paid.  The 
Sheriff  having  decided  upon  the  merits,  hdd 
that  an  appeal  was  competent.  M^Kimmi^s  Trs. 
V.  Armour,  1899, 36  S.  L.  R.  675  ;  7  S.  L.  T.  21. 

33.  Appeal  —  Competency  —  Sheriff  — 
Value  of  Cause— Sheriff  Courts  Act^  1853, 
sec.  22. — An  action  was  raised  in  the  Sheriff 
Court  for  delivery  of  an  article,  or  as  alterna- 


tive for  payment  of  a  sum  less  than  £25,  '*  as 
the  value  thereof."  HM  that  an  appeal  to 
the  Court  of  Session  was  incompetent.  Singer 
Manufacturing  Coy,  v.  Jessiman,  1881, 8  R.  695  ; 
18  S.  L.  R.  496. 

34.  Appeal  —  Competency  —  Sheriff  — 
Value  under  £25— Sheriff  Courts  Act,  1853^ 
sec.  22. — An  appeal  was  taken  to  the  Court  of 
Session  against  a  judgment  in  a  petition  in  the 
Sheriff  Court  for  sequestration  of  effects  for  a 
rent  of  £13.  The  petition  also  contained  con- 
clusions for  caution  and  removing.  Held  that 
the  appeal  was  competent.  Thomson  v.  Barclay, 
1883, 10  R.  694 ;  20  S.  L.  R.  440. 

35.  Appeal  —  Competency  —  Sheriff  — 
Value  under  £25— Sheriff  Courts  Act,  1853, 
sec.  22. — Before  the  recoixi  in  a  Sheriff  Court 
action  was  closed,  the  pursuer  restricted  the 
conclusions  of  the  summons  from  £50  to  £20. 
Decree  having  been  pronounced  for  that  sum, 
held  that  an  appeal  was  incompetent.  Cairns 
V.  Murray,  1884,  12  R  167  ;  22  S.  L.  R  116. 

36.  Appeal  —  Competency  —  Sheriff  — 
Value  of  Cause  —  Cessio  —  Afidavit  and 
Claim— Sheriff  Courts  Act,  1853^  sec.  22— 
Sheriff  Courts  Act^  1876^  sec.  26(4).— Appeals 
in  a  cessio  presented  under  the  Sheriff  Court 
Act,  1876,  sec.  26  (4),  are  to  be  treated  precisely 
as  if  they  were  ordinary  Sheriff  Court  actions ; 
and  in  a  question  of  competency  the  value  of 
the  cause  must  be  measured  by  the  amount  of 
the  claim  contained  in  the  initial  writ  (here  an 
affidavit  of  claim  in  the  cessio),  and  not  by  the 
value,  determined  as  a  result  of  the  jud^ent 
brought  under  review.  Henderson  v.  Grant, 
1896,  23  R.  659 ;  33  S.  L.  R.  483 ;  3  S.  L.  T. 
311. 

37.  Appeal  —  Competency  —  Sheriff  — 
Value  of  Cause— Sheriff  Courts  Act,  1853, 
sec.  22. — Where  the  sum  at  stake  was  £16, 8s., 
and  it  did  not  appear  that  any  greater  issue  was 
involved,  an  appeal  from  the  Sheriff  refused  as 
incompetent.  Stirling  P,  C.  v.  Perth  P,  C, 
1898,  25  B.  964 ;  35  S.  L.  R.  735 ;  6  S.  L.  T. 
56. 

38.  Appeal  —  Competency  —  Sheriff  — 
Value  of  Cause— Minute  of  Restriction. — 

When  a  record  in  the  Sheriff  Court  has  been 
closed  on  pleadings  which  show  a  value  at 
stake  of  more  than  £25,  a  subsequent  minute 
restricting  the  question  between  the  parties  to 
a  value  of  £4, 13s.  8d.  does  not  render  an  appeal 
incompetent.  Tait  v.  Lees,  1902,  5  F.  304 ;  40 
S.  L.  R.  253  ;  10  S.  L.  T.  528. 
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39.  Appeal— Competency— Valae.->- The 

test  of  the  value  of  au  action  is  the  answer  to 
the  question :  What  sum,  on  the  face  of  the 
MTit,  would  the  defender  have  to  pay  to  be  rid 
of  the  action  ?  N.  B.  Rly,  Coy,  v.  M^ Arthur, 
1889,  17  R.  aO ;  27  S.  L.  R.  34. 

40.  Appeal  —  Competency  —  Value  of 
Canae. — The  value  of  a  cause  is  to  be  ascer- 
tained by  the  sum  concluded  for ;  that  questions 
of  moi'e  importance  may  be  involved  is  a  factor 
not  taken  into  consideration.    JVelsh  v.  Duncan^ 

1893,  20  R.  1014 ;  30  S.  L.  R  933. 

41.  Appeal  —  Competency  —  Statntory 
Ezclnaion  —  Finality  Clause  —  Beftisal  of 
Slieriif  to  Exercise  Jnrisdiction— Judicial 
Factors  Act,  1880,  sec.  4  (10).— A  Sheriff 
having  refused  to  appoint  a  curator  bonis,  under 
the  misappreliension  that  he  had  no  juris- 
diction, held  that  an  appeal  was  competent 
notwithstanding  the  finality  clause  of  the 
Judicial  Factors  Act,  1880.     Penny  v.  Scott, 

1894,  22  R.  5 ;  32  S.  L.  R.  9 ;  2  S.  L.  T.  241. 
Of.  Traill  v.  Chalmers,  1883  (J.),  10  R.  44 ;  20 
S.  L.  R.  509. 

42.  Arrestment  to  Found  — Action  to 
have  it  found  that  the  Property  arrested 
was  not  the  Property  of  the  Defender- 
Destruction  of  the  Arrestment.— The  pur- 
suer arrested  certain  pictui*es  in  the  hands  of 
an  auctioneer  which  had  originally  belonged  to 
him,  and  which  had  in  terms  of  an  agreement 
been  transferred  to  the  defender.  Me  then 
brought  an  action  concluding  for  reduction 
of  the  agreement  and  for  declarator  that 
the  pursuer  was  in  right  of  the  pictures.  Plea 
of  no  jurisdiction  sustai7ied,  on  the  ground 
that  the  conclusions  of  the  action  if  sustained 
would  be  destructive  of  the  jurisdiction  to 
found  which  arrestments  had  been  used.  Hope^s 
Trustee  v.  Hope,  1904  (0.  H.),  11  S.  L.  T.  625. 

43.  Arrestment  to  Found  —  Bankrupt 
Estate— Trustee — No  Assets. — Where  a  pur- 
suer used  arrestments  ad  fundandam  juris- 
didiojiem  in  the  hands  of  the  trustee  on  a 
bankrupt  estate,  held  that  there  was  no  juris- 
diction, as  he  had  no  funds  in  his  hands. 
JVyper  v.  Carr  db  Coy.,  1877,  4  R.  444  ;  14 
S.  L.  R.  299. 

44.  Arrestment  to  Found— Bearer  Bonds 
— Actual  Value  less  than  Nominal— Obli- 
gation to  Account.  —  Where  objection  was 
taken  to  arrestments  ad  fundandam  juris- 
dictionem  of  bearer  bonds  of  a  foreign 
municipality,  on  the  ground  that  their  actual 


value  was  less  than  the  sum  advanced  on 
them,  held  that  the  security  holder's  obliga- 
tion to  account  for  a  possible  balance  was  an 
aiTestable  interest.  Baines  d:  TaiJt  v.  Com- 
pagnie  Oenerale  des  Mines  d^AsphaUe,  1879, 
6R.  846;  16  S.  L.  R.  471. 

45.  Arrestment  to  Found  — Contingent 
Debt— Broker's  Commission. — ^The  pursuer 
arrested  to  found  jurisdiction  a  sum  alleged 
to  be  due  to  the  defender.  The  sum  was  due 
to  the  defender  as  commission  on  the  price  of 
a  ship.  It  was  a  condition  of  the  sale  that 
the  ship  should  be  subjected  to  certain  tests, 
and  that  if  these  were  not  satisfactory  to 
the  seller,  the  seller  was  to  have  the  right 
to  resile.  At  the  time  the  arrestment  was 
laid  on,  these  tests  had  not  been  made.  Held 
that  a  contingent  debt  of  this  nature  was  a 
valid  foundation  for  arrestment  to  found 
jurisdiction.  MacLaren  Coy.  v.  Preston,  1893 
(0.  H.),  1  S.  L.  T.  76. 


46.  Arrestments  to  Found  — 
Bight. — Where  arrestments  have  been  used 
to  found  jurisdiction,  the  point  of  time  to 
be  looked  to  in  order  to  ascertain  whether 
anything  has  been  attached  or  no,  is  the 
moment  of  the  arrestment.  So,  where  a 
creditor  arrested  in  the  hands  of  a  third 
party  in  Scotland  a  debt  due  to  his  English 
debtor,  and  the  fund  was  subsequently  carried 
off  by  a  preferred  creditor,  held  that  jurisdic- 
tion having  been  well  established  persisted. 
NoHh  V.  Stewart,  1890  (H.  L.),  17  R.  60 ;  28 
S.  L.  R.  397. 

47.  Arrestment  to  Found— Door-Plate 
— Elusory  Value. — Held  that  the  arrestment 
of  a  brass  door-plate  belonging  to  the  defenders, 
an  insurance  company,  and  fixed  to  the  door 
of  their  district  agent's  office  in  Edinburgh, 
was  sufficient  to  found  jurisdiction.  Dalrymple 
V.  The  Lancashire  Trust  and  Mortgage  Insurance 
Corporation,  1894  (0.  H.),  2  S.  L.  T.  79. 

48.  Arrestment  to  Found— English  Part- 
nership Asset  —  Partner. — ^Arrestment  of  a 
debt  due  to  an  English  firm  will  not  found 
jurisdiction  against  individual  partners  of  it. 
Pam^ll  V.  Walter,  1889  (0.  H.),  16  R.  917 ;  27 
S.  li.  K.  1.' 


49.  Arrestment  to  Found— English  Part- 
nership.— Arrestments  were  used  in  the  hands 
of  a  Scottish  debtor  of  an  English  firm  which 
conducted  a  newspaper  in  England,  for  the 
purpose  of  founding  jurisdiction  against  the 
firm  and  raising  an  action  for  damages  for 
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an  alleged  slander  published  in  the  said  paper. 
At  the  date  of  the  arrestments  the  firm  was 
constituted  differentlv  from  what  it  had  been 
at  the  date  of  the  publication  complained  of. 
Held  that  the  arrestment  was  good  to  found 
jurisdiction  against  the  firm.  MacbeUi  v.  ^*'The 
Staixdard,"  1897  (0.  H.),  6  S.  L.  T.  194.  See 
also  5  8.  L.  T.  242. 

50.  Arrestment  to  Found  —  Foreigner's 
Goods  in  possession  of  Arrestee  at  Third 
Party's  CalL — ^'Arrestments  are  of  no  effect 
unless  there  are  goods  in  the  hands  of  the 
arrestee  which  he  is  under  obligation  to 
deliver  or  discharge  to  the  common  debtor." 
{Per  Ld.  Kinnear.)  So  where  A.  deposited  B,*s 
goods  with  C.  to  await  his  (A's)  instructions, 
an  arrestment  by  B.'s  creditor  in  C.'s  hands 
held  to  have  attached  nothing  although  C. 
knew  the  goods  belonged  to  B.  Plea  of  no 
jurisdiction  sustained.  Henmw  IFinfields  Ltd,y 
1894,  22  R.  182  ;  32  S.  L.  R.  137  ;  2  S.  L.  T.  349. 

51.  Arrestment  to  Found— Fonim  con- 
veniens.— A  Scotswoman,  wife  of  a  Scots- 
man, and  married  to  him  in  Scotland,  raised 
an  action  of  adherence  and  aliment  against 
her  husband  in  the  Court  of  Session,  while 
she  was  residing  in  Australia  and  he  was  in 
the  Fiji  Islands.  Funds  in  Scotland  belong- 
ing to  the  defender  were  arrested  ad  fundan- 
dam  jurisdictionem.  Held  that  the  arrestments 
were  sufficient  to  found  jurisdiction,  no  question 
of  status  being  raised,  and  that  Scotland  was 
the  forum  cwiveffiiens.  Finlay  v.  Finlay^  1885 
(0.  H.),  23  S.  L.  R.  583. 

52.  Arrestment  to  Found  — Fomm  non 
conveniens — Lex  fori — L.,  a  Scotsman,  lent 
money  on  I.O.U.  to  his  son,  a  doctor  starting 
practice  in  England.  The  son  continued  to 
practise  there  till  he  died  nine  years  later ; 
and  then  his  widow  took  out  letters  of  ad- 
ministration to  the  estate  in  England  and  con- 
firmed as  executrix  in  Scotland  to  a  sum  of 
£15  which  deceased  was  entitled  to  under  his 
mother's  succession.  L.  executed  an  arrest- 
ment to  found  jurisdiction  on  this  sum  of 
£15,  and  sued  the  widow  for  the  amount  of 
the  I.O.U.  Immediately  after  this  action  was 
raised  an  application  for  a  i-eceiver  was  pre- 
sented to  the  Chancery  Division  in  England 
at  the  instance  of  a  ci-editor  for  £11  (who 
apj)eared  to  Ije  the  only  creditor  except  the 
pursuer),  and  upon  that  application  an  adminis- 
tration order  was  granted  with  the  consent  of 
the  defender.  In  the  Court  of  Session  action 
the  defender  pleaded  that  the  Scottish  Court 
was  forum  non  conveniens^  and  that  pursuer 


ought  to  prosecute  his  claim  in  the  administra" 
tion  suit  in  England  ;  and  also  that  the  action 
w^as  barred  by  the  Statute  of  Limitations.  It 
was  admitted  that  the  I.O.U.  was  genuine. 
Held  in  the  exercise  of  the  judge's  discretion 
that  the  pleas  founded  on  forum  non  conveniens 
and  the  Statute  fell  to  be  repelled,  and  observed 
that  it  would  not  be  doing  equal  justice  to  the 
parties  to  compel  pursuer  to  go  to  a  Court 
where  the  action  must  faU.  Low  v.  Ltno, 
1893  (O.  H.),  1  S.  L.  T.  43. 

53.  Arrestment  to  Found  — Fund  Ar- 
rested—Liability to  Account. — Arrestments 
to  found  jurisdiction  were  used  in  the  hands  of 
the  defender's  agents.  On  a  proof  it  appeared 
that,  on  an  accounting  between  the  agents  and 
the  defenders,  nothing  was  due  to  the  de- 
fenders. Plea  of  "no  jurisdiction"  sustained. 
Napier f  Shanks  d)  Bell  v.  Halvorsen,  1892,  19 
R.  412  ;  29  S.  L.  R.  343. 

54.  Arrestment  to  Found— Furthcoming 
—Judgments  Extension  Act,  1868^  sec.  2. 

— ^Arrestments  used  on  an  extract  registered 
certificate  (in  terms  of  the  Judgments  Exten- 
sion Act,  1868)  of  a  judgment  obtained  in  an 
English  Court  against  an  English  debtor  will 
found  jurisdiction  against  that  debtor  in  Scot- 
land, to  the  extent  of  warranting  his  citation 
in  an  action  of  furthcoming  which  is  subse- 
quently brought  to  give  effect  to  the  arrest- 
ments. Valentine  v.  Grangemouth  Coal  Coy,, 
1897  (0.  H.),  35  S.  L.  R.  12  ;  5  S.  L.  T.  47. 

55.  Arrestment  to  Found — Interest  ar- 
rested—Bight of  Reversion — Delay  in 
raising  Action. — It  is  sufficient  to  a  valid 
arrestment  that  a  right  of  reversion  has  been 
attached.  If  the  arrestment  is  good  at  the  date 
of  its  execution,  jurisdiction  is  founded,  but 
there  must  be  no  undue  delay  between  the 
arrestment  and  the  raising  of  the  action. 
Two  months  held  not  to  be  unreasonable  delay. 
Jacobo  V.  ScoU,  1895  (0.  H.),  2  S.  L.  T.  455. 

56.  Arrestment  to  Found— Letters  of— 
Execution.  —  Letters  of  arrestment  used  to 
found  jurisdiction  against  a  foreigner  do  not 
require  to  be  executed  before  the  summons  is 
signeted ;  suffice  it  that  they  are  executed 
before  the  date  when  defences  are  due.  [The 
latter  proposition  was  opinibn,  not  decision.] 
JValU  Trs,  v.  Drynan,  1888,  15  R.  369 ;  25 
S.  L.  R.  275. 

57.  ArrestmenttoFound— Nexus— Delay 
in  raising  Action. — A  foreign  vessel  was 
arrested  jurisdictionis  fandanda  causa  on  5th 
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Jime,  and  sailed  before  the  end  of  the  month. 
An  action  was  raised  in  the  Court  of  Session 
on  30th  August.  Held  that  the  Court  had 
jurisdiction  notwithstanding  the  debiy  in  rais- 
ing the  action.  Arrestment  to  found  juris- 
diction operates  no  nextu  on  property.  There 
is  no  fixed  time  within  which  such  arrestment 
must  be  followed  up  by  a  summons.  Craig  v. 
Brunagaard  Kjostervd  db  Coy.,  1896,  23  R.  500 ; 
33  S.  L.  R.  348 ;  3  S.  L.  T.  2266. 

58.  Arrestment  to  Fonnd— Nexus— Effect 

of. — HM  that  a  railway  company  in  whose 
hands  goods  were  arrested  to  found  jurisdic- 
tion were  entitled  to  refuse  to  deliver  them 
to  the  consigners.  Does  an  arrestment  ad 
fundandam  jurisdictianem  create  a  nexus  on  the 
arrested  moveables?  Malone  db  M^Otbbon  v. 
Caledonian  Rly,  Coy,,  1884,  11  R.  853;  21 
8.  L.  R.  572. 

50.  Arrestment  to  Found— No  Debt  Due. 

— A  firm  of  merchants  in  Olasgow  raised  an 
action  for  slander  against  A,  R.  Smith,  an 
Irish  merchant  with  whom  they  had  done 
business,  but  of  whom  personally  they  had 
no  knowledge.  The  alleged  slander  was  con- 
tained in  a  letter  unsigned  but  written  upon 
a  memorandum,  "  From  A.  R.  Smith,  Caven- 
dish Quay,  Bandon."  To  found  jurisdiction 
in  the  Scottish  courts  the  pursuers  arrested 
funds  in  the  hands  of  another  merchant  in 
Glasgow.  A  proof  was  allowed,  from  which 
it  appeared  that  the  defender  had  written 
the  letter  complained  of,  but  that  the  funds 
arrested  belonged  to  another  person,  who  was 
the  sole  proprietor  of  the  business  carried  on 
under  the  name  of  A.  R.  Smith,  and  of  which 
the  defender  was  manager.  Held  that  the 
arrestments  did  not  attach  any  sums  due 
to  the  defender.  B.  ds  H.  M^Guire  v.  Smith, 
1889,  27  S.  L.  R.  14. 

60.  Arrestment  to  Fonnd— Obligation  to 
Account. — Iron  was  arrested  in  the  hands  of 
A.  B.  to  found  jurisdiction  against  C.  D.  0.  D. 
had  a  reversionary  interest  in  the  iron,  but 
A.  B.  did  not  know  0.  D.,  and  held  the  iron 
at  the  orders  of  E.  F.  Plea  of  "no  jurisdic- 
tion "  su8tai?ied.  Young  v.  Aktiebolaget  Ofvertuns 
Bruk,  1890,  18  R.  163. 

61.  Arrestment  to  Found  — Rents  Col- 
lected—Sale of  Estate— Rents  Assigned.— 

Held  that  no  funds  l>elonging  to  the  debtor 
had  been  attached  where  arrestments  were 
used  in  the  hands  of  a  factor  of  the  debtor, 
who  had  managed  estates  of  his  in  Scotland ; 
where,  prior  to  the  date  of  the  arrestment,  the 


estates  had  been  sold  and  the  incoming  rents 
assigned  to  the  purchaser.  Union  Bank  of 
Scotland  v.  Donington's  Tru$Ue,  1901  (0.  H.),  8 
S.  L.  T.  315. 

62.  Arrestment  to  Found— Reyendonary 
Interest  in  Insurance  Policy.— Arrestments 
used  in  the  hands  of  an  insurance  company 
held  to  have  attached  nothing  belonging  to 
an  insured  who  had  assigned  his  interests  to 
marriage-contract  trustees  in  security  of  an 
annuity  to  his  wife,  in  the  event  of  her  sur- 
viving him.  WhittaU  v.  Christie,  1894,  22  R. 
91 ;  32  S.  L.  R.  78  ;  2  S.  L.  T.  319. 

63.  Arrestment  to  Found  — Scope — De- 
claratory Actions.  —  Hdd  that  arrestments 
did  not  confer  on  the  Courts  jurisdiction  to 
entertain  declaratory  conclusions.  Williams 
V.  Royal  College  of  Veterinary  Surgeons,  1897 
(0.  H.),  5  S.  L.  T.  208. 

64.  Arrestment  to  Found — Scope — Decree 
ad  &ctum  pnestandum.— JEfs^ef  that  the  juris- 
diction founded  by  arrestment  extended  to  the 
pronouncement  of  decrees  ad  factum  prcestan- 
dum.  Powell  v.  Mackenzie  dk  Coy.,  1900  (O.  H.), 
8  S.  L.  T.  182. 

65.  Arrestment  to  Found — Scope  of— 
Status  —  Summons  —  Amendment.—  The 

jurisdiction  founded  by  arrestments  does  not 
extend  to  questions  of  status.  Opinions  that 
an  amendment  of  the  summons  to  exclude 
questions  of  status,  and  submit  only  questions 
of  money,  would  be  incompetent.  Morley  v. 
Jackso9i,\6SS,  16  R.  78 ;  26  S.  L.  R.  52. 

66.  Arrestment  to  Found  —  Shares  in 
Company— Prior  Assignation.— A.  B.  was  a 

shareholder  in  a  company  registered  in  Scot- 
land. The  company  was  in  liquidation.  C.  D. 
arrested  the  shares  to  found  jurisdiction.  Prior 
to  the  date  of  arrestment  A.  B.  had  assigned 
his  interest  in  the  shares,  the  assignation  being 
duly  intimated  to  the  company.  Held  that, 
though  A.  B.  remained  a  member  of  the  com- 
pany for  purposes  of  winding  up,  his  beneficial 
interest  had  been  assigned,  so  that  the  arrest- 
ments attached  nothing.  Plea  of  "no  juris- 
diction" sustained.  Jacksmi  v.  Elphick,  1902 
(0.  H.),  10  S.  L.  T.  146. 

67.  Arrestmentto  Found— Ship— Warrant 
to  bring  Arrested  Ship  into  Port.— Where  a 

ship  had  been  arrested  ad  fundandam  juri^ic- 
iionem  and,  in  spite  of  the  arrestment,  the 
captain  threatened  to  take  her  to  sea,  a  warrant 
was  granted  to  have  her  brought  into  port 
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for  the  purpose  of  being  dismantled  Carlberg 
V.  B&rjenmy  1877,  6  R.  1888 ;  aff.  1878,  6  R. 
(H.  L.)  215  distinguislied.  Opinion  expressed 
that  such  a  warrant  might  be  granted  by  the 
Sheriff,  as  Judge  Ordinary,  where  the  defender 
is  on  any  ground  subject  to  the  jurisdiction  of 
the  Sheriff.  Turner  v.  Galtoay,  1882  (B.  0.), 
19  S.  L.  R.  892. 

68.  Arrestment  to  Found— Trifling  Debt 
Attached. — Held  that  the  arrestment  of  a  debt 
amounting  only  to  9s.  3d.  was  enough  to  found 
jurisdiction.  Ro88  v.  Ross,  1878, 5  R.  1013  ;  16 
S.  L.  R.  664. 

69.  Burgh  Conrt— Question  of  Heritable 
Bight. — Burgh  Courts  have  no  jurisdiction  to 
entertain  questions  of  heritable  right.  So, 
where  the  magistrates  of  Stranraer  had  granted 
a  warrant  for  the  ejectment  of  a  husband  from 
a  house  in  which  his  wife,  who  was  living  apart 
from  him,  claimed  an  alimentary  liferent — 
which  he  disputed — the  Court  siispended  the 
decree.  JFales  v.  Wales,  1888,  16  R.  164 ;  26 
S.  L.  R.  115. 


70.  Burgh  Court— Summary 

A  landlord  presented  a  petition  in  the  Burgh 
Court  to  have  a  tenant  of  a  house  within  the 
burgh  ordained  to  plenish  the  house  or  to  find 
caution,  failing  which  to  have  him  summarily 
removed.  Held  that  the  petition  was  com- 
petent. M'Lelland  v.  Garson,  1883, 10  R.  445  ; 
20  S.  L.  R.  297. 

71.  Civil  or  Criminal— Prosecution  for 
Statutory  Oifence — AppeaL— Imprisonment 
is  the  test  of  proceedings,  whether  they  be 
civil  or  criminal  (Summary  Procedure  Act, 
1864,  sec.  28).  Accordingly,  proceedings  taken 
for  the  punishment  by  fine  of  an  incorporation 
are  civil,  and  an  appeal  must  be  taken  to  the 
Court  of  Session.  N,  B,  Rly,  Coy,  v.  Dumbarton 
Harbour  Board,  1900  (J.),  3  A.  121 ;  2  F.  28 ; 
37  S.  L.  R.  294 ;  7  S.  L.  T.  316.  Simpson  v. 
Glasgow  Corpom.,  1902,  3  F.  611 ;  39  S.  L.  R. 
371 ;  9  S.  L.  T.  401.  Cf .  Lindsay  v.  Low  <fc  Coy., 
1902  (J.),  4  F.  46  ;  39  S.  L.  R.  489  ;  9  S.  L.  T. 
427 ;  and  Braid  v.  Sioan  d;  Sons,  Ltd.,  1903, 
5  F.  579 ;  40  S.  L.  R.  426 ;  10  S.  L.  T.  721. 

72.  Court  of  Session  —  Competency  — 
Foreign  Defender  —  Value  of  Cause  — 
Action  for  £3,  3s. — Held  competent  to  raise 
in  the  Court  of  Session  an  action  for  £3,  3s. 
against  a  foreigner,  although  he  owned  herit- 
able property  in  Scotland.  Strachan  v.  Phar- 
maceutical  Society,  1901  (0.  H.),  8  S.  L.  T. 
373. 


73.  Court  of  Session  —  Competency  — 
Judicature  Act,  1825  (50  Qeo.  m.  c.  112), 
sec.  28— Ad  factum  prast^ndum— Value 
of  Cause. — An  action  is  competent  in  the 
Court  of  Session  for  deliverv  of  a  document 
of  debt  representing  a  sum  less  than  £25. 
Henry  v.  Morrison,  1881,  8  R.  692  ;  18  S.  L.  R. 
438. 

74.  Court  of  Session  —  Competency  — 
Value  of  Cause— Community  of  Interest 
—Onerous  Assignation — Judicature  Act, 
1810,  sec.  28. — A  creditor  whose  individual 
claim  was  under  £25,  sued  in  his  OH'n  right, 
and  as  onerous  assignee  of  other  creditors  who 
had  a  community  of  interest,  making  a  total 
claim  of  over  £25.  Held  that  the  action  was 
competent  in  the  Court  of  Session.  Question 
whether  the  action  would  have  been  competent 
if  the  assignation  had  been  gratuitoiis  ?  Birrell 
V.  Taylor,  1884,  12  R.  151  ;  22  8.  L.  R.  103. 

75.  Court  of  Session— Hereditary  Digni- 
ties—Office of  Royal  Standard-Bearer— 
Court  of  0]BiaiB.^Held  (1)  that  the  Court  of 
Session  had  jurisdiction  to  determine  the  title 
of  a  claimant  to  the  dignity  of  the  hereditary 
office  of  Standard-Bearer  to  the  Crown ;  (2) 
that  the  Court  of  claims  appointed  in  1901 
had  concerned  itself  solely  with  the  purposes 
of  the  Coronation  Ceremony,  and  had  not 
pretended  to  give  final  determinations  as  to 
ultimate  rights.  Earl  of  Lauderdale  v. 
JVedderbum,  1902  (0.  H.),  10  S.  L.  T.  459. 

76.  Crown — Inferior  Courts. — At  common 
law  the  Crown  is  not  subject  to  the  jurisdic- 
tion of  inferior  courts.  Somerville  v.  Lord 
AdvocaU,  1893,  20  R.  1050 ;  30  S.  L.  R.  868 ; 
1  S.  L.  T.  172. 

77.  Crown— War  Department— Jurisdic- 
tion of  Civil  Courts— Court-martial.— JfgM 

(1)  that  the  Civil  Courts  have  no  jurisdiction 
to  determine  questions  of  military  status ;  (2) 
'*  that  no  suit  or  action  can  be  brought  against 
the  Crown  or  its  ministers  for  the  recovery 
of  pay,  pension,  or  other  grant  for  military 
service" ;  (3)  that  the  War  Department  is  not 
liable  to  make  reparation  to  the  victims  of 
wrongful  acts  or  illegal  proceedings  on  the 
part  of  courts-martial.  Opinion  that  members 
of  court-martial  might  be  liable  for  wrongs 
done  by  them  while  acting  as  judges  in  such  a 
tribunal.  Sraith  v.  Lord  Advocate,  1897,  25  R. 
112  ;  35  S.  L.  R.  117  ;  5  S.  L.  T.  56.  Machin 
V.  Lwd  Advocate,  1898  (0.  H.),  5  S.  L.  T. 
255. 


1019 


JURISDICTION 


1020 


78.  Dean  of  Quild— Bnildings  in  Enclo- 

k — The  Deans  of  Guild  have  jurisdic- 
tion over  buildings  within  enclosures  in  burgh, 
and  are  entitled  to  ask  pbins  thereof  to  be 
laid  before  their  courts.  Eglt7tt(m  Chemical 
Cay.  V.  M'Jannet,  1890,  18  R.  34 ;  28  S.  L.  R 
41. 

79.  Dean  of  Qnild— Crown— Edinbnrgli 
MnniciiMl  and  Police  Acta,  1879, 1882.— The 
courts  of  Deans  of  Guild  have  at  common  law 
no  jurisdiction  over  the  Crown  ;  and  no  juris- 
diction over  the  Crown  is  conferred  upon  the 
Edinburgh  Dean  of  Guild  by  the  Edinburgh 
Municipal  Statutes.  Samerville  v.  Lord  Advo- 
cate, 1893,  20  R.  1050 ;  30  S.  L.  R.  868 ;  1 
S.  L.  T.  172. 


80.  Dean  of  Chiild— Edinburgh 
and  Police  Act,  IS79.— Held  that  the  Dean  of 
Guild  of  Edinburgh  has  jurisdiction  in  the 
regality  of  the  Canougate.  Johnston  v.  Edin- 
burgh Gas-Light  Coy.,  1885,  12  R.  974 ;  22 
S.  L.  R.  655. 

81.  Dean  of  Chiild— Feadal  Title.— Deans 
of  Guild  have  no  jurisdiction,  when  a  feudal 
title  is  laid  before  them  and  a  lining  craved, 
to  import  into  the  title  building  restrictions 
gathered  from  the  titles  of  adjacent  feuars. 
IValker  db  Dick  v.  Park,  1888,  15  R.  477 ;  25 
S.  L.  R.  346. 

82.  Dean  of  Qnild— Heritable  Bights- 
Competition  of  Title. — In  a  Dean  of  Guild 
Court  Petition,  a  respondent  who  pleads  no 
jurisdiction  on  the  ground  that  a  question 
of  heritable  right  is  involved  must  set  forth 
a  good  title  to  the  subjects  ex  facie  of  the 
record.  Observed  (per  Ld.  President  Inglis)  that 
the  Dean  of  Guild  Court  has  jurisdiction  in 
questions  relating  to  heritage,  but  "if  the 
question  raised  amounts  to  a  distinct  com- 
petition of  title,  then  the  titles  must  be  cleared 
up  by  a  declarator"  in  the  Court  of  Session. 
Pitman,  d:c.  v.  Bumet€s  Trustees,  1881,  8  R. 
dl4  ;  18  S.  L.  R.  659. 

83.  Dean  of  Qnild  —  Heritable  Bight— 
Competition  of  Titles. — Where  a  i>arty  im- 
pugns the  title  of  bis  opponent  but  does  not 
himself  allege  a  heritable  title,  the  jurisdic- 
tion of  the  Dean  of  Guild  is  not  excluded. 
Pitman,  <0c.  v.  BumetVa  Trustees,  1882,  9  R. 
444  ;  19  S.  L.  R.  411. 

84.  Dean  of  Quild  —  Heritable  Bight— 
Onns. — Where  a  petitioner  in  the  Dean  of 
Cruild  Court  produces  an  ex  facie  good  title, 


the  onus  of  disproving  that  title  lies  on  the 
objectors,  who  may  obtain  a  sist  for  that 
purpose.  Wilson  dn  Sons  v.  Macka^fs  Trs.^ 
1895,  23  R.  13 ;  33  S.  L.  R.  5  ;  3  S.  L.  T.  117. 

85.  Dean  of  Qnild  —  Heritable  Bi^t.— 
A  question  between  a  local  authority  and  the 
proprietor  of  adjoining  land  as  to  which  of 
them  is  owner  of  (and  so  liable  to  repair)  a 
retaining  wall  of  a  street,  built  on  the  solum 
of  the  proprietor,  is  not  a  question  of  herit- 
able right  to  exclude  the  jurisdiction  of  the 
Dean  of  Guild.  Greenock  Police  Board  v.  Shaw 
StewaH,  1896,  23  R  776 ;   33  S.  L.  R  609  ; 

4  S.  L.  T.  35. 

86.  Dean  of  Qtiild  —  Heritable  Bii^t— 
Common  Interest  of  NeU^bonra.— A  pro- 
prietor proposed  to  make  alterations  on  a 
portion  of  his  property.  A  neighbour  ob- 
jected on  the  ground  that  by  title  and  use 
he  had  certain  rights  over  the  property,  of 
passage,  and  for  air  and  ventilation  to  his 
own  premises.  Held  that  no  question  of 
heritable  right  was  involved  such  as  to  de- 
prive the  Dean  of  Guild  of  jurisdiction  to 
proceed.      Anderson's  Trs.  v.   Gardiner,   1903, 

5  F.  1226;  40  S.  L.  R.  775  ;  11  S.  L.  T.  233. 

87.  Dean  of  Qnild  —  Internal  Sanitary 
Arrangements — Edinburgh  Municipal  and 
Police  Act,  1879.— The  Dean  of  Guild  Court 
under  the  above  Act,  ex  proprio  motUy  refused 
to  sanction  plans  for  houses  in  respect  that 
they  did  not  show  sufficient  internal  sanitary 
arrangements.  On  appeal  the  Court  refused 
to  interfere  with  its  discretion.  Mitchell  v. 
Bean  of  Guild  of  Edinburgh,  dx.,  1885,  12  R. 
844  ;  22  S.  L.  R.  556. 

88.  Dean  of  Qnild— Legality  of  Use  of 
Building. — The  question  whether  the  proposed 
use  of  a  buildin^r  is  legal  under  the  titles,  is 
out^vith  the  jurisdiction  of  the  Dean  of  Guild. 
ColvUle  V.  Carrick,  <fcc.,  1883,  10  R  1241  ;  20 
S.  L.  R.  839. 

89.  Dean  of  Qnild  —  Nuisance.  —  Objec- 
tions were  stated  to  the  erection  of  stabling 
accommodation  in  a  burgh  on  the  ground  that 
the  buildings  proposed  to  be  enlarged  were  in 
the  midst  of  a  square  of  buildings  which  were 
densely  populated,  that  the  smell  and  noise 
would  create  a  nuisance,  and  that  the  danger 
of  fire  would  be  increased.  The  Courts  before 
determining  whether  the  Dean  of  Guild  had 
jurisdiction  to  entertain  these  objections  allowed 
a  proof.  Robertson  v.  Thomas,  1887,  14  R. 
822  ;  24  S.  L.  R.  596. 
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90.  Dean  of  Chiild— Nmsaxice  —  SiBt.— 

The  Ck>iirt  being  in  doubt  as  to  the  jurisdic- 
tion of  the  Dean  of  Guild  to  entertain  the 
question  of  nuisance,  sisted  the  process  in  an 
appeal  in  which  he  refused  to  sanction  the 
erection  of  a  byre  on  the  ground  that  it  might 
become  a  nuisance,  to  enable  the  objectors  to 
raise  an  action  of  interdict  against  its  erection. 
Mansm  v.  Forrest,  1887,  14  R.  802  ;  24  S.  L.  li. 
678. 

91.  Dean  of  Qnild— Nuisance. — Deans  of 
Guild  have  no  jurisdiction  where  questions  of 
nuisance  arise.  Kirhcood^s  Trs,  v.  Leith  db 
Bremner,  1888,  16  R.  255  ;  26  8.  L.  R.  176. 
N,  B,  Rly.  Coy,  v.  Moore,  1891,  18  R.  1021 ; 
28  S.  L.  R.  782.  Wyllie  v.  DunneU,  1899,  1  F. 
982  ;  36  S.  L.  R.  759  ;  7  S.  L.  T.  66. 

92.  Dean  of  Qnild— Police  Ck)nuni8sioner8 
—Dundee  Police  and  Improvement  Act, 
1871,  sec.  183. — In  the  case  of  a  merchant 
who  had  pulled  down  and  was  rebuilding  a 
warehouse  in  Dundee,  held  that  the  jurisdiction 
of  the  Dean  of  Guild  was  not  excluded  by 
sec.  183  of  the  Act,  as  questions  of  possessing 
right  or  disputed  boundaries  mi;:ht  arise.  More 
V.  Bradford;  1873,  1  R.  208  ;  11  S.  L.  R.  85. 

93.  Dean  of  Qnild  — Powers  of  Police 
lilagistrates  —  Oeneral  Police  Act,  1862, 
sec.  40a— JTeW  (by  Ld.  Curriehill)  that  the 
police  magistrates  of  Hamilton,  a  burgh  of 
rej^ality  which  had  adopted  the  general  Police 
Act,  1862,  possessed  under  sec.  408  thereof  the 
same  powers  and  jurisdiction  relative  to  build- 
ings as  the  magistrates  or  Dean  of  Guild  of 
a  Royal  Burgh.  Tainsh  v.  Magistrates  of 
Hamilton,  1877  (0.  H.),  4  H.  316. 

94.  Dean  of  Gtiild  —  Property  —  Servi- 
tude.— Deans  of  Guild  must  make  no  orders 
which  will  have  the  effect  of  altering  the 
possession  (as  at  the  date  of  application  to 
them)  of  adjacent  proprietors— even  in  servi- 
tude rights.  Moyes  v.  Macdiarmid,  1900,  2  F. 
918  ;  37  S.  L.  R.  437  ;  8  S.  L.  T.  378. 

96.  Dean  of  Onild— Railway  Bridge— 
Edinlrargh  Police  Acts — BemovaL— Under 

the  Edinburgh  Police  Acts,  held  that  the 
Dean  of  Guild  had  jurisdiction  to  supervise 
the  erection  of  a  railway  bridge  over  a  public 
thoroughfare,  including  power  to  order  re- 
moval of  works  set  up  without  his  sanction. 
Caledonian  Rly.  Coy,  v.  SomervilU,  1900,  3  F. 
60  ;  38  S.  L.  R.  42  ;  8  S.  L.  T.  496. 

96.  Dean  of  Qnild  —  Street  —  Glasgow 
PoUce  Act,    1866,    sees.   286,    290.  —  The 


Glasgow  Dean  of  Guild  can  competently  declare 
a  street  to  be  a  public  street  only  on  a  joint 
application  by  the  proprietor  and  the  master 
of  works,  in  terms  of  sec.  286  of  the  Glasgow 
Police  Act,  1866.  Dixon's  Trs.  v.  HHiyte,  1897, 
24  R.  639  ;  34  S.  L.  R.  471. 

97.  Dean  of  Qnild  —  Ultra  vires.— It  is 

ultra  vires  of  a  Dean  of  Guild  to  refuse,  ex 
propria  motu,  a  j)etition  for  warrant  to  erect  a 
hospital,  because  he  thinks  that  the  rights  of 
the  local  authorities  are  threatened.  Ma^gis- 
trates  of  Edinhirgh  v.  Beatson,  1895,  23  R.  44 ; 
33  S.  L.  R.  42  ;  3  S.  L.  T.  133. 

9&  Dean  of  Qnild  —  Works  Sanctioned 
by  Parliament. — The  Dean  of  Guild  Court  has 
jurisdiction  in  connection  with  the  erection 
of  buildings  although  they  are  being  erected 
under  pow^ers  conferred  by  Parliament.  John- 
ston V.  Edinbtirgh  Gas-Light  Coy.,  1885,  12  R. 
974  ;  22  S.  L.  R.  655. 

99.  Delict  —  Divorce  —  Batione  delicti 
commissi. — Jurisdiction  in  actions  of  divorce 
cannot  be  founded  rations  delicti  commissi, 
although  the  summons  has  been  personally 
served  on  the  defender  in  Scotland.  Stavert 
V.  StaveH,  1882,  9  R.  519 ;  19  S.  L.  R.  381. 

100.  Delict— Foreign— Interdict  against 
Scotsman  infringing  Copyright  in  England 
— Expenses. — Held  that  the  English  Courts 
had  jurisdiction  to  interdict  a  Scotsman  from 
infringing  a  copyright  in  England,  and  could 
give  a  decree  for  the  costs  of  the  injunction. 
Waygood  d-  Coy.  v.  Bennie,  1885,  12  R.  651  ; 
22  S.  L.  R.  413. 

101.  Delict— SherilT— Merchant  Shipping 
Act»  1864,  sec.  520. — Opinions  that  any  Sheriff 
had  jurisdiction  under  the  Act  to  entertain 
against  a  seaman  brought  before  him  a  charge 
of  an  offence  committed  abroad  in  contraven- 
tion of  the  l^ferchant  Shipping  Act,  1854. 
Simpson  v.  Board  of  Trade,  1892  (J.),  19  R.  66  ; 
29  S.  L.  R.  603. 

102.  Delict— Slander— Publication-For- 
eign Newspaper. — The  publication  in  Scot- 
land of  a  foreign  newspaper  containing  libels 
does  not  found  jurisdiction  in  Scotland  against 
the  foreign  newspaper  in  the  matter  of  those 
libels.  Parnell  v.  IValter,  1889  (0.  H.),  16  R. 
917  ;  27  S.  L.  R.  1. 

103.  Delict— Threatened  Wrong— Inter- 
dict.— A  sloop  belonging  to  an  Irishman 
^^athered  stones  on  the  foreshore  of  Jura  to 
the  extent  of  thirty  tons,  and  these  stones  were 
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profitably  disposed  of  in  Ireland.  Held  that, 
notwithstanding  the  fact  of  the  shipowner's 
nationality,  it  was  coni])etent  to  the  proprietor 
of  the  foreshore  to  protect  his  interests,  and 
interdict  was  accordingly  granted.  Campbdl 
V.  Amett,  1893  (0.  H.),  1  S.  L.  T.  159. 

101  Doxtticile  —  Citation  —  Statute  45 
ft  46  Vict.  c.  77  (The  Citation  Amend- 
ment. (Scotland)  Act,  1882),  sec.  3.— The 
trustee  upon  the  sequestrated  estates  of  a  firm 
carrying  on  business  in  Stirling,  who  lived  in 
Qlasgow  and  liad  no  domicile  within  the 
Sheriflfdom  of  Stirling,  was  sued  in  the  Sheriff 
Court  of  Stirling  by  one  of  the  workmen  of 
the  firm  for  wages  alleged  to  be  due  to  him, 
being  cited  by  registered  letter  in  accordance 
with  the  provisions  of  sec.  3  of  The  Citation 
Amendment  (Scotland)  Act,  1882.  Upon  the 
case  being  called  he  pleaded  that  the  Sheriff 
had  no  jurisdiction — the  workman  not  having 
been  employed  by  him,  and  the  citation  not 
having  been  made  personally  ;  and  this  plea 
was  sustained  by  the  Sheriff-Substitute.  Tlie 
Sheriff-Depute  recalled  this  interlocutor.  Held 
on  appeal  that  there  was  no  jurisdiction.  Bird 
V.  Brown,  1887,  1  White  459. 

105.  Domicile  —  Declarator  of  Marriage 
—Defender  domiciled  in  England—Accept- 
ance of  Sendee  by  Agents  under  Besenra- 
tion  of  all  Fleas  competent  to  Defender.— 

An  action  was  brought  against  a  domiciled 
Englishman  to  have  it  declared  that  he  had 
entered  into  a  marriage  in  Scotland  by  declara- 
tion de  preaenti.  The  defender  had  returned 
to  England,  and  his  agents  in  Scotland  ac- 
cepted service  of  the  summons,  but  under 
reservation  of  all  pleas  competent  to  him. 
Held  that  the  Scottish  courts  had  no  jurisdic- 
tion. A.  B.  V.  a  Z).,  1888  (0.  H.),  25  S.  L.  R. 
736. 

106.  Domicile  —  Divorce  — -  Change  of 
Domicile. — In  actions  for  divorce  the  Court 
has  jurisdiction  if  the  husband  is  domiciled  in 
Scotland,  even  although  he  acquires  his  Scotch 
domicile  for  the  purpose  of  obtaining  a  divorce. 
Carswell  v.  Carswell,  1881,  8  R.  901  ;  18  S.  L.  R. 
643. 

107.  Domicile  —  Divorce  —  Desertion.  — 

The  Court  has  no  jurisdiction  to  divorce  an 
English  husband  for  desertion  of  his  wife, 
although  she  was  by  birth  a  Scotswoman,  and 
subsequent  to  her  desertion  had  returned  to 
her  native  land.  Redding  v.  Redding,  1888 
(0.  H.),  15  R.  1102  ;  26  S.  L.  R.  459. 


106.  Domicile— Divorce— Expenses. — ^The 
Court  has  jurisdiction  to  make  an  award  of 
expenses  against  a  husband  who,  in  a  conAs- 
torial  action  raised  by  his  wife,  pleads  ^^no 
jurisdiction."  hinder  v.  Linder,  1902,  4  F. 
465  ;  39  S.  L.  R.  335  ;  9  S.  L.  T.  387.  Pike  v. 
Pike,  1899  (0.  H.),  6  S.  L.  T.  331. 

109.  Domicile  — Beduction— Assignation 
of  Policy  of  Insurance  in  £ibVonr  of  an 
Englishman— Policy  payable  in  London  or 
Calcutta. — Hdd  that  the  Court  of  Session 
had  no  jurisdiction  to  entertain  an  action 
against  a  domiciled  Englishman  concluding  for 
reduction  of  an  assignation  in  his  favour  of 
a  policy  of  insurance  granted  in  Calcutta  and 
payable  in  Calcutta  or  London.  Taylor  v. 
Newtm  and  Oih&n,  1903  (0.  H.),  11  S.  L.  T. 
329. 

110.  Domicile — Trading— English  Ck>m- 
pany  — Agent  in  Scotland.— An  English 
company  does  not  submit  itself  to  the  jurisdic- 
tion of  the  Scottish  courts  by  appointing  an 
agent  in  Scotland,  who  conducts  the  company's 
affairs  in  his  oym  office,  and  puts  up  the  com- 
pany's name  upon  his  door.  Laidlaw  v.  Prort- 
dent  Plate  Glass  Insurance  Cay,,  1890,  17  R.  544  ; 
27  S.  L.  R.  354. 

111.  Domicile  —  Trading    Domicile.  — 

Circumstances  in  which  a  firm  of  Qlasgow  mer- 
chants hM  to  be  subject  to  the  jurisdiction 
of  the  Sheriff  of  Renfrew  in  respect  of  a 
trading  domicile  at  Greenock.  Harris,  dbc.  v. 
Gillespie,  CathcaH  db  Eraser,  1875,  2  R  1003. 

112.  Election  Judges  —  Evidence  —  Be- 
covery  of  Documents  —  Citation  of  Wit- 
nesses.— The  election  judges  have  no  juris- 
diction to  grant  diligence  for  recovery  of 
documents  prior  to  trial,  but  may  grant  warrant 
to  cite  witnesses.  Hood  v.  Gordon,  1895,  23  R. 
171 ;  33  S.  L.  R.  108  ;  3  S.  L.  T.  173. 

113.  Foreign— Decree  of  Foreign  Court- 
Judgments  Extension  Act,  1968^  sec.  2. — 

Held  that  under  sec.  2  of  the  above  Act  a 
certificate  of  a  judgment  of  the  ^*  High  Court 
of  Justice,  Queen's  Bench  Division,  Liverpool 
District  Registry"  can  be  registered  in  the 
Books  of  Council  and  Session.  It  is  not  neces- 
sary that  a  debtor  should  be  subject  to  the 
jurisdiction  of  the  Scottish  courts  to  enable  a 
creditor  to  register  in  Scotland  a  judgment  of 
the  High  Court  of  Justice  in  England.  EnglidiW 
Coasting  <t*  Shipping  Coy,  Ltd,  v.  British  Finance 
Coy.  Ltd,,  1886,  14  R.  220 ;  24  S.  L.  R.  167. 
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114.  Foreign— English  ConrtB  over  Scot- 
tish Defenders— Supreme  Ck)nrt  of  Judica- 
ture Act^  1875. — Observations  (per  Ld.  Jtifitice- 
Clerk)  as  to  the  manner  in  which  jurisdiction  is 
exercised  by  English  courts  over  Scottish  de- 
fenders under  the  alx)ve  Act  and  relative  rules 
of  Court.  Oomher  v.  Maclean,  1881,  9  R.  216  ; 
19  S.  L.  K  163. 

115.  Foreign— English  Decree— Suspen- 
sion of  Oharge— Proof— Personal  Bax,—Held 
that  a  litigant  who  had  acquiesced  in  a  case 
going  to  proof  was  barred  from  afterwards  ob- 
jecting to  the  jurisdiction.  Optnions  (per  Ld 
Justice-Clerk  and  Ld.  Young)  that  the  Scotch 
courts  have  jurisdiction  to  suspend  a  charge 
on  an  English  decree  to  prevent  it  being  put 
in  execution  against  a  wrong  party.  Wilson 
V.  Robertson,  1884,  11  R.  893  ;  21  S.  L.  R. 
616. 

116.  Foreigner— Curator  Bonis— Estate 
of  Ward.— Partly  in  Scotland  and  partly 
in  England. — A  man  who  was  in  business 
in  England,  and  the  bulk  of  whose  estate 
was  heritable,  and  situated  in  England,  came  to 
Scotland  for  a  temporary  purpose,  and  while 
in  Scotland  became  insane  and  was  committed 
to  an  asylum.  The  lunatic  had  moveable 
•estate  in  Scotland,  but  it  was  not  ascertained 
when  the  application  was  made  whether  his 
•domicile  was  Scottish  or  English.  In  a  petition 
by  his  wife  to  have  a  curator  bonis  appointed  to 
him,  the  Lord  Ordinary  (Trayner)  appointed  a 
-curator  bonis,  but  made  the  appointment  only 
<ad  interim  in  order  that  proceedings  might  be 
taken,  if  deemed  advisable,  to  have  his  estates 
put  under  management  in  England.  ReiA  v. 
RM  (0.  H.),  1887,  24  S.  L.  R.  281. 

117.  Forum  non  competens— Accounting 
in  regard  to  Bents  of  Foreign  Property— 
Ezecutry  Estate  under  Chancery  Adminis- 
tration.— An  action  of  accounting  was  raised 
in  the  Court  of  Session  against  the  executors 
•of  a  domiciled  Scotsman.  The  action  raised 
questions  regarding  (1)  the  apportionment  of 
rents  upon  a  Scotch  estate  as  between  heir  and 
•executor,  and  (2)  a  balance  of  accounting  arising 
upon  West  Indian  property  which  had  belonged 
to  the  deceased.  The  executry  estate  had  been 
put  under  an  administration  suit  in  Chancery 
which  was  still  in  dependence.  The  executors 
pleaded  forum  non  competens.  Plea  sustained  so 
far  as  regarded  the  question  as  to  the  West 
Indian  property,  but  repeUed  so  far  as  regarded 
the  question  as  to  the  rents  of  the  Scotch  pro- 
perties. Martin  v.  Stopford-Blaii^s  Exrs.,  1879, 
7  R.  329 ;  17  S.  L.  R.  208. 


118.  Forum  non  conveniens.  —  A  Court 
will  not  decline  to  exercise  its  jurisdiction 
unless  it  be  shown  that  equitable  considera- 
tions indicate  some  other  Court  as  better  fitted 
to  try  the  cause.  Sim  v.  Robinow,  1892, 19  R. 
665  ;  29  S.  L.  R.  585. 

119.  Forum  non  conveniens — Accident 
happening  outside  Jurisdiction.— A  Scots- 
man was  killed  on  the  line  of  the  London  and 
North- Western  Railway  Company  near  Crewe. 
In  an  action  by  his  widow  against  the  company 
for  damages,  the  defenders  admitted  jurisdic- 
tion and  pleaded  forum  non  conveniens.  Plea 
repelled.  M^Lauchlin  v.  London  and  N.-  W,  Rly. 
Coy.,  1899  (0.  H.),  7  S.  L.  T.  244.    Cf  No.  129. 

120.  Forum  non  conveniens— Action  of 
Damages— Railway  Accident  in  England- 
Defenders  domiciled  in  England  —  Lord 
OampbeU's  Act  (9  &  10  Vict,  c  93), 
sec.  3. — A  domiciled  Scotsman  was  killed  by 
an  accident  on  the  line  of  an  English  railway 
company.  The  line  was  entirely  in  England, 
but  the  company  had  a  place  of  business  in 
Scotland.  Three  years  after  the  accident  the 
widow  of  the  deceased  used  arrestments  to 
found  jurisdiction  in  Scotland,  and  brought  an 
action  of  damages  in  the  Court  of  Session. 
Held  that  the  grounds  of  action  having  arisen 
entirely  in  England,  the  rights  and  liabilities 
of  parties  must  be  regulated  by  the  law  of 
England,  and  that  as  by  that  law  the  action 
was  not  maintainable  it  must  be  dismissed. 
Goodman  v.  London  and  N,'W,  Rly,  Coy.,  1877 
(O.  H.),  14  S.  L.  R  449.  Cf.  M'LaHy  v.  SteeU, 
1881,  8  R  435 ;  18  S.  L.  R  266. 

121.  Forum  non  conveniens— Action  on 
Delict— Cause  of  Action  arising  Abroad. 

— In  an  action  for  damages  for  breach  of 
promise  of  marriage— the  parties  being  English, 
a  promise  having  been  made  there,  and 
peculiarities  of  English  law  being  averred — 
the  Lord  Ordinary  sustained  a  plea  ol  forum  non 
conveniens.  Lane  v.  Foidds,  1903  (0.  H.),  11 
S.  L.  T.  118. 


122.  Forum  non  conveniens— Ac 
tration  Suit  in  England.  —  A  domiciled 
Scotsman  died  possessed  of  heritable  and 
moveable  property  in  Scotland,  and  of  a  house 
in  London.  He  left  a  will,  and  his  executors 
were  confirmed  in  Scotland.  In  an  adminis- 
tration suit  in  Chancery  his  moveable  estate 
was  ordered  to  be  administered  under  control 
of  the  Court  of  Chancery.  In  an  action 
brought  in  the  Court  of  Session  against  the 
executors  by  a  person  claiming  a  legacy  under 
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— HMtead  WtA  Wlfci — A  nu^rrird  w*ALAn 
njK^  an  a^/t>>&  in  Er.^i-SLi.'i  ai^.'^.L.-t  L«rr 
L  ^'MC'l,  vr»  vM  a  Fn^/LEoaA.  TLe  a^.tioc 
vaft  'y>rjr.pr«-iv:d  br  an  ^imtta^inl  ^^^A  hy 

\iu\f\*^t*int  ii.*s  agrfeemer-t,  ai.'l   iL*:  wife  o?>-  . 
tAiwA  d*:f.'n^  in  a  B^;ood  ^/Xi-^m  vLi-.h  «Lc  | 
ratLi^  to  tuAtff'ji  it.     In  an  a/.tioo  raL-^  in  j 
iif'JA\zt^  W  ttiff/r*:^  th*;  ^Kfirte^  the  L-i-^jai-d 
\f\f^X*A  j'/rarA    n//n    amx*:ftuja  to  settle    the 
d'lAjf'ittf  a«  h«  liad  ni*tA  an  a^.^i^n  in  Frano:  ■ 
for  t*Ati'X'iou  fA  the  agr^^m^mt.     Flea  ret^l^d. 
B^mk  of  S^yAOiTid  r.  GwJin,  1*^  14  R.  213 ; 
24  S,  Lu  R.  160, 

120L  Fofnfli   bob  cuBywiiUM  —  FcncicB 
Cknttniet — WltBMMf  reiideDt  AbrosiL— 

Fl*!a  of  fr/rvm  rum  cfmvfriUn$  euisvained  where 
the  qn*«tir/n  between  the  parties  .'one  of  whom 
van  a  ffirtii^er)  arrjee  out  of  a  colILdon  in  a 
Gr«3ek  port,  involved  the  cori«truction  of  a 
Greek  contnu.t  mhich  had  tjeen  part  per- 
formed in  Greece,  and  rabsed  queations  of 
Greek  law.  Hifu  v.  MwcDf/v^uU,  1897  (O.  H-X 
5  8.  Lu  T.  12. 

127.  Fomm  bob  eoBTemoBS  —  FartDor- 

ijtip  AbrOBlL — Plea  of  ff/rum  tu/n  omveniens 
gwAairud  where  the  que^^tions  to  be  expLscated 
related  to  accouD tings  l>etween  the  partners  of 
a  trading  firm,  domicile^l  in  India,  which  were 
alrea/ly  in  course  of  being  investigated  on  the 
Bpf>t.  Adamjff/n!$  Exr$,  v.  Mactaggart,  1893,  20 
R.  738 ;  30  8.  L.  R.  e72;  1  8.  L.  T.  41. 
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. — ^^cates  of 
a  deceased  person  who  had  been  ixzkder  a 
ScrXii.h  cnratory  bui  in  regard  :o  wbaee  daaii«:ile 
tht^re  waa  a  di5]:»u:<  itq^m€$irag^  and  a  jndicial 
fnif.ior  ap-].*: -intcd.  in  resp«H:t  thas  his  widow  had 
oppQM:d  tL«r  appoininitrnt  ot  an  execator  mud 
had  raised  an  action  in  the  Kr.^';^  conrtB  to 
have  her  antenapdal  contract  set  aside,  and 
had  pnx-nr^  the  aprointm«At  of  herself  as 
administrator  of  the  deceased.  The  estate  w«Su 
IK  ith  the  exce(*tion  of  a  small  sum,  atuated  in 
Scotland.  n'Oton^  1S95  ^^a  H-X  2  S.  L.  T. 
455  and  567. 


I&  Hflritiiic<B  IB 
Creditor.  —  A  foreigner  infeft  in  lands  in 
Scotland  nnder  a  bond  and  disposition  in 
secnritT  is  subject  to  the  jorisdicticm  of  the 
Scottish  eooits  in  matters  relating  to  these 
lands.  Adilntrton  v.  Escombf^  1892,  SO  R.  187  ; 
30  S.  L.  R.  194. 

133.  Hflnfa^e   ib    Seotlttd  —  Baraonal 
Bai^it— Feudal  Title.— Opinioii  by  Ld.  Low, 

that  a  person  who  had  concluded  an  ex  facte 
regular  contract  for  the  purchase  of  heritage  in 
Scotland  was  subject  (prifna  facie)  to  the  juris- 
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diction  of  its  courts.  Thorhum  v.  Dempster^ 
1900,  2  F.  583  ;  37  S.  L.  R.  416  ;  7  S.  L.  T.  364. 

134.  Heritage  in  Scotlaad— Proprietor  ex 
facie  the  Records. — Ex  fcusie  the  records 
trustees  were  vested  in  heritage  for  the  benefit 
of  an  Englishman.  Held  that  he  was  subject 
to  the  jurisdiction  of  the  Scots  courts,  ^mitk 
V.  StuaHy  1894,  22  R.  130 ;  32  S.  L.  R.  87  ;  2 
S.  L.  T.  332. 

135.  Heritage  in  Scotland  ~  Proprietor 
not  Fendalljr  Dirested.— IfeM  that  a  pro- 
prietor of  heritage  in  Scotland  who  had 
granted  an  absolute  conveyance  thereof  which 
had  not  been  recorded,  was  no  longer  subject 
qua  proprietor  of  heritage  to  the  jurisdiction 
of  the  Scotch  courts.  Bowman  v.  Wright^ 
1877,  4  R.  322  ;  14  S.  L.  R.  250. 

136.  Heritage  in  Scotland  —  Radical 
Bight. —  Opinions  that  a  radical  right  in 
heritage  in  Scotland  was  sufficient  to  confer 
jurisdiction  on  the  Scotch  courts  against  a 
foreigner.  i^Hh  v.  StuaH,  1894,  22  R.  130 ; 
32  S.  L.  R.  87  ;  2  S.  L.  T.  332. 

137.  Heritage  in  Scotland  —  Status — 
Domicile — Fonun  non  conyeniens. — In  an 

action  by  a  widow  against  her  husband's  repre- 
sentatives, she  claimed  her  legal  rights  as  a 
Scotch  widow.  The  defenders,  who  were  all 
English,  averred  that  the  deceased  was  a 
domiciled  Englishman  ;  and  that  an  action  to 
try  the  question  of  domicile  had  been  raised 
in  England.  Deceased  was  possessed  of  heritage 
in  Scotland.  Pleas  of  ''no  jurisdiction"  and 
^^  forum  non  conveniens  "  repelled.  Lady  Huntly 
V.  BrooJi^s  Trs,,  1901  (0.  H.),  8  S.  L.  T.  399. 

13a  Heritage  in  Scotland— Trust  Title- 
Action  founded  on  Slander.— A  trust  title 
to  heritage  in  Scotland  held  not  to  found  juris- 
diction against  a  foreigner  which  would  entitle 
the  Scots  courts  to  entertain  against  him  an 
action  for  damages  for  slander  published  in 
Scotland  and  having  nothing  to  do  with  the 
trust.  Hastie  v.  Sted,  1886,  13  R  843;  23 
S.  L.  R.  559. 

139.  High  Court  —  Additional  Oircnit 
Courts— Stat.  9  Oeo.  IV.  c.  29.— Additional 
Circuit  Courts  have  the  same  civil  and  criminal 
jurisdiction  as  the  ordinary  Circuit  Courts. 
Sinclair  v.  HoUiss,  1881,  9  R,  (J.  C.)  1 ;  19 
S.  L.  R.  71. 

140.  High  Court— Circuit— Winter  Sit- 
ting in  Glasgow— Appeal— Act  9  Geo.  IV. 


c.  29,  sec.  1— Ciiminal  Procedure  Act^  1887, 
sec.  46. — The  Glasgow  Winter  Circuit  Court 
has  no  jurisdiction  to  hear  appeals.  M^Kemies 
V.  M'Phee,  1888  (J.),  16  R.  43 ;  26  S.  L.  R. 
283. 

141.  High  Court  —  Circuit  —  Heritable 
Jurisdiction  Act  —  Appeal  —  Procedure — 
Stat.  20  Geo.  n.  c.  43,  sec.  34.— An  appeal 
to  the  Circuit  Court  was  lodged  on  13th  January 
against  a  judgment  pronounced  by  the  Sheriff 
on  3rd  January  1874,  but  notice  of  appeal  was 
not  served  till  31st  March  1874.  Objection 
sustained,  that  the  service  was  not  in  accord- 
ance with  the  provisions  of  the  Heritable  Juris- 
diction Act,  notwithstanding  that  a  copy  of 
the  note  of  appeal  had  been  sent  to  the  re- 
spondents the  day  before  it  was  lodged. 
Christie  v.  Oauld  db  Black,  1874,  2  Coup.  560. 

142.  High  Court  —  Exchequer  —  Excise 
Prosecution— Beview. — Appeals  against  de- 
cisions by  inferior  judges  in  prosecutions  under 
the  Revenuei  Acts  must  be  made  to  the  Quarter- 
Sessions  and  the  Court  of  Exchequer.  Downie 
V.  Maclean,  1886  (J.),  13  R.  24 ;  23  S.  L.  R. 
350. 

143.  High  Court  —  Exchequer  —  Excise 
Prosecution— Beview.-The  High  Court  has 
jurisdiction  to  review  the  decisions  of  magis- 
trates in  prosecutions  under  the  Revenue  Acts. 
Schulze  V.  Steele,  1890  (J.),  17  H.  47  ;  27  S.  L.  R. 
636. 

144.  High  Court— Locus  delicti— False- 
hood, Fraud  and  WilAil  Imposition— Letters 
sent  by  Englishmen  resident  in  England  to 
Persons  resident  in  Scotland.— ^eU  that  a 
domiciled  Englishman  resident  in  England, 
who,  by  means  of  letters  sent  to  tradesmen  in 
Scotland,  obtained  goods  on  false  pretences, 
was  subject  to  the  jurisdiction  of  the  Scotch 
courts.  H.M.  Advocate  v.  fFitheringtony  1881, 
8  R.  (J.)  41 ;  18  S.  L.  R.  676. 

145.  High  Court— Prevention  of  Cruelty 
to  Children. — Held  that  the  Court  of  Justiciary 
had  jurisdiction  to  review,  in  a  process  of 
suspension,  an  order  under  the  Prevention  of 
Cruelty  to  Children  Act,  1894,  pronounced  by 
an  inferior  court  Dunn  v.  Mustard,  1899  (J.), 
3  A.  13 ;  1  F.  81 ;  36  S.  L.  R.  905 ;  7  S.  L.  T. 
136. 

146.  Moveable  Property— Foreign  Exe- 
cutor administering  Scots  Estate.— A  Scots- 
woman was  decerned  executrix-nominate  on  a 
Scottish  estate ;  thereafter  she  married  an  £ng- 
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lishman  and  went  to  reside  with  her  husband 
in  England.  Being  sued  to  account  as  execu- 
trix in  the  Court  of  Session,  she  alleged  that 
the  estate  had  been  divided,  and  pleaded  that 
the  Scottish  courts  had  no  jurisdiction.  Held 
that  if  she  was  still  administering  the  estate 
the  Court  of  Session  had  j  urisd iction.  Opinions 
that  even  if  the  administration  had  been  com- 
pleted, an  action  of  accounting  was  properly 
brought  in  the  courts  of  Scotland.  McuJcirdys 
V.  Keith,  1882,  19  S.  L.  R.  768. 

147.  Moveable  Property  -~  Shares  in 
Scottish  Ship.  —  Holding  shares  in  a  ship 
registered  in  Scotland  held  not  to  found  juris- 
diction against  an  Englishman.  Andenon  v. 
Saiars,  1894,  22  R.  105;  32  S.  L.  R.  94 ; 
2  S.  L.  T.  336. 

148.  Police  Court— Diseases  of  Animals 
Act^  1894. — Offences  against  the  Diseases  of 
Animals  Act,  1894,  fall  within  the  jurisdiction 
of  Police  Courts.  M^Tavieh  v.  Neilwn,  1903  (J.), 
6  F.  6  ;  4  S.  L.  R.  194  ;  11  S.  L.  T.  625. 

149.  Police  Ck>nrt ->  Heritable  Bight  — 
Street  Obstniction-- Ownership  of  Solnm. 

— Held  that  a  magistrate  was  entitled  to  convict 
a  person  of  obstructing  the  footway  of  a  street 
although  the  accused  claimed  that  the  part  of 
the  footway  at  which  the  obstruction  took  place 
was  his  private  property.  McDonald  v.  White, 
1882,  9  R.  (J.  C.)  43  ;  19  S.  L.  R  673. 

150.  Police  Conrt— Police  Judge—Licen- 
sing Acts. — Held  that  a  police  judge,  appointed 
and  acting  under  the  Town  Councils  (Scotland) 
Act,  1900,  had  jurisdiction  to  try  a  person 
charged  with  breach  of  his  licence  certificate. 
Lambie  v.  Meams,  1903  (J.),  5  F.  82  ;  40  S.  L.  R. 
574 ;  10  S.  L.  T.  790.  Cf.  Johndon  v.  Laing, 
1876,  3  Coup.  250. 

151.  Police  Oonrt— Police  Magistrates- 
Public  Health  Act^  1897— Nnisance.— F«^ 

that  police  magistrates  had  jurisdiction  to  con- 
vict of  an  offence  against  the  Public  Health 
Act  and  to  adjudge  penalties.  JSoe  v.  Hamilton, 
1904  (J.),  6  F.  42  ;  41  S.  L.  R.  833  ;  12  S.  L.  T. 
134. 


152.  PriTative— Ghnrch  Patronage  Act, 
1874  (37  ft  38  Vict.  c.  82),  sec.  3  — Ap- 
pointment of  Minister  —  Jns  deyolutiun 
—  Jurisdiction    of   Court  of   Session.  — 

The  Church  Patronage  (Scotland)  Act,  1874, 
provides  by  sec.  3  that  the  courts  of  the 
Church  are  to  have  ^*  right  to  decide  finally 
and  conclusively  upon  the  appointment,  ad- 


mission, and  settlement  in  any  church  and 
parish  of  any  person  as  minister  thereof.* 
Held  that  the  Court  of  Session  had  jurisdiction 
to  decide,  in  a  question  relating  to  the  validity 
of  an  appointment,  whether  the  right  of  ap- 
pointment to  the  parish  had  devolved  upon 
a  presbytery  under  sec.  7  (1)  of  the  Act. 
Dunbar  v.  Predrytery  of  Abemethy  and  Othen 
(0.  H.),  1889,  26  S.  L.  R  517.  M'Farlan  v. 
Cupar  and  Scoular  Preabytery,  1879,  16  S.  L.  R. 
480. 

153.  PriTatiye  —  Ckmtagions  Diseases 
(Animals)  Act^  1878^  sec.  30  (7)—  Animals 
Order,  1886,  sec.  179— Local  Authority- 
Statutory  Compensation — Right  to  with- 
hold.— Where  a  local  authority  has  decided 
to  withhold  compensation  from  the  owner  of 
cattle  slaughtered  in  terms  of  the  above-cited 
Act  and  Order,  the  Court  has  no  jurisdiction  to 
entertain  an  action  against  them  for  payment 
of  compensation.  Colder  v.  Linlithgow  Local 
Authority,  1890,  18  R.  48  ;  28  S.  L.  R.  65. 

154.  PriTatiye— Court  of  Session— Action 
to  compel  Arbiter  to  Execute  a  Devolution 
to  Orersman-Sherilf- Jurisdiction.— The 

Court  of  Session  alone  has  jurisdiction  to 
compel  an  arbiter  to  proceed.  Forbes,  dec  v. 
Underwood,  1886,  13  R.  465  ;  23  S.  L.  R.  324. 

155.  PriTative  — Crofters  Holdings  Act^ 
1886^  sec  6— Application  to  Ck>mmission— 
Effect  of— Jurisdiction  of  Court  of  Session. 

— An  application  made  by  crofters  to  the  Com- 
mission to  have  fair  rents  fixed  for  their  hold- 
ings held  not  to  preclude  the  Court  of  Session 
from  entertaining  an  action,  at  the  instance  of 
the  proprietor  of  the  crofts,  of  declarator  that 
the  crofts  had  not  certain  rights  of  pasturage 
they  claimed.  Duke  of  StUherland  v.  Reed, 
1890,  18  R.  252  ;  28  S.  L.  R.  217. 

156.  PriTative- Crofters  Holdings  Act, 
1886— Cottar— Compensation.— The  Court  of 
Session  has  no  jurisdiction  to  entertain  an 
action  by  a  cottar  for  compensation  for  im- 
provements under  the  Crofters  Holdings  Act, 
1886.  M'DougaU  v.  M'Alider,  1890, 17  R.  555  ; 
27  S.  L.  R.  445. 

157.  PriTative— Crofters  Holdings  (Scot- 
land) Act^  1886^  sees.  21-25— Crofters  Com- 
mission—Finding that  a  Person  is  a  Crofter 
— Reduction  of  Order.— The  functions  of  the 
Crofters  Commission  are  purely  administrative. 
The  Commissioners  have  no  jurisdiction  to 
declare  whether  or  no  a  man  is  a  crofter,  ex- 
cept incidentally  to  fixing  a  fair  rent,  under 
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sec.  20,  or  determining  questions  as  to  boun- 
daries, &c.,  under  sec.  21  of  the  Crofters  Hold- 
ings Act,  1 886.  Accordingly,  if  the  Commission 
declares  a  man  to  be  a  crofter  and  makes  an 
order  fixing  a  fair  rent  for  him,  and  that  man 
be  no  crofter  (in  the  sense  of  the  definition  of 
a  crofter  in  sec.  34),  such  order  is  open  to  re- 
duction. Sittvdl  y,  MacUod,  1899,  1  F.  950 ; 
36  S.  L.  R.  762  ;  7  S.  L.  T.  62.  Cf.  Balfour  v. 
Eutehttony  1899  (0.  H.),  7  S.  L.  T.  82.  Mar- 
qum  of  Breadalbane  v.  Orr^  1896  (0.  H.),  4 
S.  L.  T.  75.  So  too  hM  that  the  Courts  had 
jurisdiction,  pending  an  application  by  a 
crofter  to  have  a  fair  rent  fixed,  to  grant  decree 
for  arrears  of  rent.  Frcuer  v,  MaedonoMy  1886, 
14  R.  181 ;  24  S.  L.  R.  156. 

158.  PriTativB— Dean  of  Guild  Oonrt— 
Police  GommissionerB. — In  burghs  having  a 
Dean  of  Guild  Court  its  jurisdiction  is  exclu- 
sive (as  regards  all  matters  within  its  cognis- 
ance) of  the  police  commissioners  appointed 
under  the  Burgh  Police  Act,  1892.  Wright  v. 
Gardner,  1903  (J.^  5  F.  96  ;  40  S.  L.  R.  840 ; 
11  S.  L.  T.  128. 

159.  Privative— Education  Act^  1872,  sec 
36— Board  of  Education— Decision  as  to 
School  Accommodation— Power  of  Gourt  to 
Beview. — Observations  to  the  effect  that  the 
Court  had  no  power  to  review  the  Board  of 
Education's  decision  as  to  the  amount  of  school 
accommodation  required,  unless  they  had  de- 
parted from  statutory  procedure,  or  plainly 
not  considered  the  restrictions  of  the  School 
Board.  Lord  Advocate  v.  Stow  School  Board, 
1876,  3  R.  469 ;  13  S.  L.  R.  305. 

160.  Privative— Education  Act^  1872,  sec. 
^—School— School  Board  Area— Finality 
of  Decision  of  Board  of  Education.— The 

Court  of  Session  has  no  jurisdiction  to  review 
the  decisions  of  the  Board  of  Education  as  to 
School  Board  areas  under  the  Education  Act. 
Bmfrew  Burgh  School  Board  and  Renfrew  Parish 
School  Board,  1877,  5  R.  142  ;  15  S.  L.  R. 
89. 

161.  Privative  —  Education  (Scotland) 
Act»  1872,  sec.  60,  subsec.  2— Teacher- 
School  Board— Dismissal— Deviation  firom 
Statute. — Held  that  the  Court  has  jurisdiction 
to  review  the  judgment  of  a  School  Board, 
confirmed  by  tiie  Board  of  Education,  dis- 
missing a  schoolmaster,  where  deviations  from 
the  statutory  procedure  are  relevantly  averred. 
Macfarlane  v.  Mochrum  School  Board  and  Others, 
1875,  3  R.  88  ;  13  S.  L.  R.  49. 


162.  Privative— Finality  Clause— Statu- 
tory Offence — XJltra  vires. — ^A  finality  clause 
excluding  review  of  a  conviction  of  a  statutory 
offence,  held  to  have  no  application  where  the 
prosecutor  had  no  title,  and  the  complaint  and 
conviction  were  outwith  the  statute.  Simpson 
V.  Board  of  Trade,  1892  (J.),  19  R.  66 ;  29 
S.  L.  R.  603. 

163.  Privative— General  Police  and  Im- 
provement Act,  1862,  sec.  430— Hi|^  Gourt— 
Gircuit— Gaae  outside  Statute.— The  Qeneral 
Police  and  Improvement  Act,  1862,  sec.  430, 
confines  suspensions  of  judgments  under  the 
Act  to  "  the  next  Circuit  Court."  Held  that  a 
suspension  in  the  High  Court  was  neverthe- 
less competent,  where  the  judgment  complained 
of,  although  bearing  to  proceed  under  the 
Act,  was  in  fact  outside  its  terms.  Marr  v. 
M'Arthur,  1878  (J.),  5  R.  38 ;  15  S.  L.  R. 
579. 

164.  Privative— IdcensingGourts— Gerti- 
ficate— Grant— Finality— Beview—  Appeal 
— Reduction. — The  Courts  of  Law  have  no 
jurisdiction  to  review  the  proceedings  of  the 
Licensing  Courts  except  on  grounds  of  uUra 
vires,  Lundie  v.  FaUnrk  Magis.,  1890,  18  R. 
60  ;  28  S.  L.  R.  72. 

165.  Privative— Local  Government  Act, 
1889,  sees.  86, 105— Gompensation  to  Teacher 
— Appeal—  Gompetency—  Finality  Glause. 
— There  is  no  appeal  from  a  Sheriff  acting  as 
arbiter  to  fix  the  compensation  due  to  a  school 
teacher  for  prejudice  to  his  rights  brought  about 
by  the  operation  of  the  Local  Government  Act, 
1889.  M'GUp  V.  KUchoman  School  Board,  1891, 
18  R.  714 ;  28  S.  L.  R.  474. 

166.  Privative— Lunacy  Act^  1857,  sec  IS. 

— It  is  competent  to  appeal  an  interlocutor  of 
a  Sheriff  finding  that  a  pauper  lunatic  was  not 
taken  and  sent  from  a  particular  parish  in  the 
sense  of  sec  78  of  the  Lunacy  Act  of  1857. 
Roxburgh,  Berwick,  and  Selkirk  Lunacy  Board 
V.  Selkirk  Parish  Council,  1902,  4  F.  468 ;  39 
S.  L.  R.  546  ;  9  S.  L.  T.  419. 

167.  Privative— Lunatics  Act^  1857,  sees 
57, 59— Lunacy— Determination  by  Board  of 
Lunacy— Transfer  of  Asylum— Finality.— 

Hdd  that  the  determination  of  the  General 
Board  of  Lunacy  and  a  District  Board,  undetr 
sees.  57  and  59  of  the  above  Act,  regarding  the 
transference  of  an  asylum  was  final  and  not 
subject  to  review.  Wallace  v.  OUugow  District 
Board  of  Lunacy,  1882,  10  R.  245  ;  20  S.  L.  R. 
171. 
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ISM    Bowdflf  Timde  lavonr 

Hedaator. — Hmt  <>art  ku!^  no  yin-Ainifm  U> 
eDUfrtaun  an  surly/a  of  dt^.luator  tliat  the  Board 
<tf  Trade  in  eufon'iug  v/^m  n>««  re^lationa, 
the  pTf/per  prr^jtdure  Wing  *jt  appeal  to  a  0>urt 
of  Surrer.  Denny  de  Bro^  t.  £^>anf  </  Trarff, 
18%,  7  k  1019 ;  17  S,  L.  R.  e94. 


Tn40  Madu  Act^  1S83^  Met.  90^  lU— Tn40 


Beard  to  be  finaL  althcodi  t^Miv  bad 
iiTbgnlanties  in  tin;  Sheriff  CoorC  ivoeedme. 
Bom  t.  .S&m  Sdkoc^  B«ir€,  1886u  13  S.  7< 
S.  L.  R.  537. 


SaMioB-nJiuiidieyoii  not  JtsOaadmL—HM 

that  the  jnrudiction  rjf  the  Court  of  Sewion  to 
decUre  ttpon  the  validity  of  regutered  trade 
markji  vaa  not  excluded  br  implication  bj  sec. 
90  of  the  Trade  Marks  Act,  1883.  Opinion 
that  in  entertaining  petitions  for  the  rectifica- 
tion of  the  register,  presented  under  sec  90,  the 
furisdiction  of  the  High  Court  of  Justice  in 
England  was  privative.  Dewar  v.  Dewar  dt  Sont, 
1899,  2  F.  249;  37  S.  L.  R.  168  ;  7  S.  L.  T.  263. 

170.  Ptiva«iT»— Bales  of  8od0ty— B«te- 
enee— Contniet— Ultm  viies.— Where  the 
mles  of  a  society  provide  that  in  disputes  be- 
tween it  and  memljers  recourse  shall  not  be  had 
to  the  Civil  Courts,  the  jurisdiction  of  the  Civil 
Courts  is  not  excluded  where  the  society  has 
acted  ultra  vire$.  Hkerret  v.  Oliver,  1896,  23  R. 
468  ;  33  8.  L.  a  323 ;  3  S.  L.  T.  257. 

17L  FtiTatiTe  —  SheiilT  —  Agrlcnltiml 
WoWlngi  Acts— A wszd  l^"  Arlnter— Bednc- 
tion— Court  of  Befsion— CompetencF.-'The 

Court  of  Session  has  jurisdiction  to  reduce  an 
award  made  by  an  arbiter  under  the  Agricul- 
tural Holdings  Acts.  Walker  v.  Orawford^  1902 
(0.  H.),  10  8.  L.  T.  484. 

172.  PliTatiTe— Sheriff— Appeal— Ezdu- 
gion  OL — ^The  right  of  appeal  from  a  Sheriffs 
judgment  cannot  be  taken  away  except  by  ex- 
press words  or  the  clearest  implication,  but  this 
rule  only  applies  to  appeals  against  judgments. 
Sbrain  v.  Strain  (1886),  13  R.  1029  ;  23  S.  L.  R. 
739. 

173.  Piiyatiye— Sheriff— Oiiril  Imprison- 
ment Act^  1882  (45  a;  46  Vict.  c.  42),  sec.  4. 
— There  is  no  appeal  from  a  Sheriff-Substitute's 
decision  as  to  whether  a  party  failing  to  pay 
aliment  shall  or  shaU  not  be  imprisoned.  Strain 
V.  Strain,  1886,  13  R.  1029 ;  23  S.  L.  R.  739. 

174.  Privatiye— Sheriff— Education  Act^ 
1872,  sec.  14— School  Board  Election- 
Dispute.— The  Court  hM  the  determination 
of  a  Sheriff  on  a  disputed  election  to  a  School 


175. 

,  jurijKii«  tion  to  deal  with  quesuoos  raised  under 
I  the  Genera]  Pobce  Act,  18G2,  as  to  notices 
I  sent  by  the  commiasioDers  as  to^  <l^  the  laying 
'  of  drains  throujdi  the  grounds  of  a  readeni  in 
j  the  burgh,  and  the  neoeasty  of  each  opentiGna. 

Brand  v.  Afhrwiik  Folia  C4nnmw%^  189Q.  17  B. 

790 ;  27  S.  L.  R.  623. 
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action  in  the  Sheriff  Court  for  aliment  at  9b.  6d. 
a  week  to  a  man  of  8ixty-«ix,  hdd  to  be  a 
claim  "■  simply  peconiary  "  for  more  than  £40, 
and  therefore  appealable  to  the  Cooft  ci  Seanon, 
without  leave.  HamiUam  ▼.  Aiaautton,  1877,  4 
R.688;  14S.L.K448. 

177.  Fismtlw— Sheriff— Sea 
Aet^  188S— Sea  Fisfaioca— DaBaffos 
1y  Coiitrayenti0nof  SeaFiaheries  Act^  188S 
— Awazd  hj  Sheriff— Beview.-The  High 
Court  has  not  jurisdiction  to  review  an  award 
of  damages  made  by  the  Sheriff  in  pursuance 
of  the  Sea  Fisheries  Acts,  1883  and  1885. 
Jamietan  v.  WiUon,  1901  {J.\  3  F.  90 ;  38 
S.  U  R.  808  ;  9  S.  L.  T.  95. 

178.  PiiTatiTe— Sheriff— SmaUDehtAet^ 
1837,  sees.  3%  3L— A  smaU  debt  action  was 
brought  by  a  tramway  conductor,  who  had  been 
dismissed,  against  the  tramway  company  for 
wages,  bonus,  &c,  the  conductor  having  at  his 
engagement  entered  into  an  agreement  by 
which  the  Trmnaging  director  and  secretary  of 
the  company,  or  either  of  them,  were  con- 
stituted sole  judges  of  all  questions  arising 
under  the  agreement;  which  covered  any 
breach  of  rules  bv  the  conductor.  The  com- 
pany  produced  an  award  under  the  agreement, 
but  the  Sheriff  allowed  a  proof,  and  deeemed 
for  part  of  the  sums  claimed.  Held  that  what 
the  Sheriff  had  done  was  competent,  and  that 
sees.  30  and  31  of  the  Small  Debt  Act  precluded 
further  inquiry.  fViUon  v.  Glaagow  Tramr- 
ways  Coy.,  1878,  5  R.  981 ;  16  S.  L.  R.  656. 

179.  PriTatiTe— Sheriff— SmaU  Deht  Act, 
1837,  sees.  30,  31.— After  the  ten  days  allowed 
for  appeal  to  the  Justiciary  Court  had  expired, 
without  the  defender's  knowing  of  a  small 
debt  decree  in  absence  against  him,  held  that 
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the  juiisdiction  of  the  Court  of  Session  in  a 
reduction  of  the  decree  on  the  ground  of  illegal 
execution  of  citation  of  the  summons,  was 
excluded  by  sees.  30  and  31  of  the  Small  Debt 
Act,  1837.  Lennon  v.  Tully,  1879,  6  R.  1263  ; 
16  S.  L.  R.  740. 

180.  ProrogatioiL — Held  that  a  plea  of  "  no 
jurisdiction "  was  tendered  too  late,  after 
decree  of  divorce  had  been  pronounced.  A,  v. 
J5.,  1873,  10  S.  L.  R  290. 

181.  ProrogatioiL — A  person  may  of  his  own 
consent  submit  himself  to  the  jurisdiction  of 
foreign  courts,  httemational  Exhibition,  1890, 
V.  Bapty,  1891,  18  R.  843  ;  28  S.  L.  R.  648. 

182.  ProrogatioiL  —  If  a  foreigner  volun- 
tarily submits  himself  to  the  jurisdiction  of  the 
Scottish  courts  he  is  as  much  subject  to  that 
jurisdiction  as  if  he  were  a  native,  whether  he 
appears  as  pursuer  or  defender  of  an  action. 
OiU  V.  CiUler,  1895,  23  R.  371  ;  33  S.  L.  R. 
218 ;  3  S.  L.  T.  206. 

183.  Prorogation  —  Agreement  to  Pro- 
rogate.— An  agreement  between  Scotchmen 
to  prorogate  the  jurisdiction  of  the  English 
courts  held  binding.  Eldenlie  S,S,  Coy.  v. 
Burrell  <t  Son,  1896,  22  R.  389 ;  32  S.  L.  R. 
328  ;  2  S.  L.  T.  499. 

184.  Prorogation— Arbitration— Bnilding 
Society.  —  It  is  competent  to  prorogate  the 
jurisdiction  of  the  courts  for  the  determina- 
tion of  disputes  arising  between  a  building 
society  and  its  members.  Dundee  Provident 
Property  Invedment  Coy.  v.  Macdonaldy  1884, 
11  R.  637  ;  21  S.  L.  R.  383. 

185.  Prorogation— Hnsband  and  Wife.— 

A  married  woman  raised  an  action  against  her 
husband  in  England  to  have  her  title  to  certain 
moveable  property  declared.  The  action  was 
compromised  by  an  agreement  signed  by  the 
parties  and  to  which  the  authority  of  the 
Court  was  interponed.  The  husband  failed  to 
implement  the  agreement,  and  the  wife  ob- 
tained decree  in  a  second  action  which  she 
raised  to  enforce  it.  In  an  action  in  the  Court 
of  Session  to  enforce  the  decree,  the  husband 
pleaded  that  the  English  courts  had  no  juris- 
diction over  him  in  the  previous  action.  Plea 
repelled,  in  respect  that  jurisdiction  had  l>een 
prorogated.  Bank  of  Scotland  v.  Giidin,  1886, 
14  R.  213  ;  24  S.  L.  R.  160. 

186.  Prorogation  — Lodging  Defences— 
Preliminary  Defence. — A  foreigner,  sued  in 


an  action  of  reduction,  lodged  preliminary 
defences  but  stated  no  plea  of  want  of  juris- 
diction. Held  that  he  had  prorogated  the 
jurisdiction  of  the  Scottish  court.  Assets  Coy. 
Ltd.  V.  FaUa's  Trustee,  1894,  22  R.  178 ;  32 
S.  L.  U.  143 ;  2  S.  L.  T.  349. 

187.  Railway  CominlaBioneTB.--Held  that 
the  Court  of  Session  had  jurisdiction  to  enter- 
tain an  action  between  two  railway  companies, 
for  the  division  of  sums  collected  as  freight  for 
through  carriage  and  lying  in  the  clearing, 
house  in  suspensive  account.  G.  N.  of  S.  Rly. 
Coy.  V.  N.  B.  Rly.  Coy.,  1899  (0.  H.^  7  S.  L.  T. 
208. 

188.  ReconventioiL — The  pursuer  and  de- 
fender, the  latter  being  a  domiciled  English- 
man, leased  a  piece  of  ground  in  England  for  the 
purpose  of  exhibiting  a  panorama.  The  pur- 
suer sued  defender  for  his  share  of  the  rent. 
The  defender  pleaded  no  jurisdiction,  and  the 
pursuer  met  this  by  pleading  reconvention, 
Pursuer  averred  that  there  was  depending  in 
the  Scotch  courts  an  action  at  the  instance  of 
the  defender,  for  payment  of  services  rendered 
by  him  in  procuring  the  site  for  the  panorama. 
The  defender  maintained  that  no  action  could 
be  raised  in  virtue  of  the  principle  of  reconven- 
tion unless  the  claim  in  it  could  have  been 
pleaded  in  compensation  in  the  first  action. 
Held  that  the  defender  was  subject  to  jurisdic- 
tion of  the  Court.  Thiem  v.  Taylor,  1893, 
1  S.  L.  T.  189. 

189.  ReconyentioiL — A.  sued  B.  In  his 
condescendence  he  made  slanderous  statements 
about  B.  This  summons  was  never  called.  A 
second  action  was  raised  by  A.  against  B.  and 
proceeded  with.  It  contained  no  slanders.  A. 
was  an  Englishman.  Held  that  the  Court  had 
no  jurisdiction  against  A.  ex  reconventione  to 
entertain  an  action  by  B.  against  A.  for 
damages  for  the  slander  contained  in  the 
abortive  action.  Kinnison  v.  Stuart,  1903 
(0.  H.),  11  S.  L.  T.  184 

190.  Seconvention- Company— Olaimsin 
Liqnidation— Interdict.— A  London  banking 
company  sent  a  notice  of  claim  in  respect  of 
certain  debentures  to  the  liquidators  of  a  Scot- 
tish company.  Before  any  deliverance  was 
pronounced,  the  London  company  raised  an 
action  in  New  York  against  a  company  there 
with  whom  a  sum  had  been  deposited  by  the 
Scottish  com}>any  in  trust  for  pa3rment  of  the' 
debentures.  The  liquidators  applied  to  the 
Court  of  Session  to  determine  certain  questions 
respecting  the  indebtedness  of  the  company 
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upon  the  debentures,  and  meantime  to  stay  the 
proceedings  of  the  London  company  in  New 
York.  The  London  company  pleaded  no  juris- 
diction, and  stated  that  they  had  made  no  claim 
in  the  liquidation.  The  Court  held  the  notice 
of  the  London  company  to  be  a  claim  in  the 
liquidation,  in  respect  thereof  sustained  the 
jurisdiction,  and  intei-dicted  the  London  com- 
l>any  ad  interim  from  proceeding  further  with 
their  action  in  the  New  York  courts.  Cali- 
fornia Redwood  Coy,  v.  Merclumt  Banking  Coy, 
of  London,  1886,  13  R  1202  ;  23  S.  L.  R  836. 

19L  Seconyention— Connter-ActioiiB  of 
Damages.  —  The  Atlantic  was  discovered 
carrying  away  stones  from  the  foreshore  be- 
longing to  H.,  and  arrestments  were  used  against 
her  at  his  instance.  Her  owner,  a  foreigner, 
brought  an  action  in  the  Court  of  Session  con- 
cluding for  damages  in  respect  of  alleged 
wrongous  arrestment.  H.  raised  a  counter- 
action for  damages,  for  injury  done  to  his  fore- 
shore by  the  operations  of  the  Atlantic.  Held 
that  jurisdiction  was  established  against  the 
owner  of  the  Atlantic.  Duke  of  Hamilton  v. 
M'Orachmy  1893  (0.  H.),  1  S.  L.  T.  33a 

192.  Beconyention— Foreigner  Snapend- 
ing  Charge. — ^A  foreigner  who  of  necessity 
appeals  to  the  Scottish  couits  for  the  purpose 
of  suspending  a  threatened  charge  upon  a  bill, 
and  thereby  excluding  the  jurisdiction  of  the 
courts,  does  not  submit  himself  to  the  jurisdic- 
tion of  the  Court  ex  reconventione.  Dams  v. 
Cadman,  1697,  24  R  297 ;  34  S.  L.  R.  260 ; 
4  S.  L.  T.  242. 

193.  Beconyention— Lodgini:  Claim  in  a 
8e<iaestration— Action  by  Trostee.— ife^ 

that  the  lodging  of  a  claim  in  a  sequestration 
by  an  English  firm,  subjected  them  to  the  juris- 
diction of  the  Scotch  courts  ex  reconventione  in 
an  action  against  them  at  the  instance  of  the 
trustee  on  the  sequestrated  estate.  Barr  v. 
Smith  di  Chamberlain,  1879,  7  R.  247  ;  17 
S.  L.  R  126. 

194.  Beconvention  ^  Pending  Action.— 

HM  that  the  Court  had  jurisdiction  ex  recon- 
ventione, although  in  the  actio  conventionis  the 
pursuer  had  obtained  decree  with  expenses,  and 
his  account  lay  with  the  auditor  to  tax  (Ld. 
Rutherfurd-Clark  diss.),  Allan  v.  Wormser, 
Harris  cfe  Coy.,  1894, 21  R  866  ;  31  S.  L.  R  698  ; 
2  S.  L.  T.  68. 

195.  Begifltration  Appeal  Court— Mnni- 
cipal  BolL — The  Registration  Appeal  Court 
dismissed  an  appeal  from  the  decision  of  a 


Sherifif  in  adjusting  a  municipal  roll,  on  the 
ground  that  it  had  not  been  shown  that  the 
Court  had  jurisdiction.  IVood  v.  Laing,  1896, 
24  R  382  ;  34  S.  L.  R  330  ;  4  S.  L.  T.  259. 

196.  Beaidence— Citation— CitatLonForty 
Days  after  Party  baa  left  his  Beeidence. — 

When  a  man  has  resided  forty  days  continuously 
at  the  same  place  in  Scotland,  he  may  be  cited 
at  his  place  of  residence,  but  only  so  long  as  he 
is  still  resident  there.  Corstorphine  v.  Kasten^ 
1898,  1  F.  287  ;  36  S.  L.  R  174  ;  6  S.  L.  T.  238. 
fVaU  V.  Watt,  1902  (O.  H.),  9  S.  L.  T.  400. 
Colley  y.  Cameron,  1902  (0.  H.X  9  S.  L.  T.  462. 

197.  Besidence— Foreigner  — Bendence 
for  Forty  Days— Departnre. — Question,  does 
the  jurisdiction  created  over  a  foreigner  bj 
forty  days'  residence  continue  for  forty  days 
after  he  has  gone  away  ?  International  Exhibi- 
tion, 1890,  v.  Bapty,  1891, 18  R  843  ;  28  S.  L.  R 
648.    Cf.  No.  196. 

198.  Besidence  — Citation— Meditatione 
fdga  Warrant— Execution  Forth  of  Scot- 
land.— A  meditatione  fugse  warrant  cannot  be 
executed  furth  of  Scotland,  and  a  person 
brought  back  to  Scotland  under  such  a  warrant 
executed  furth  thereof  is  not  amenable  to 
the  jurisdiction  of  the  Scottish  conrts.  Adam 
V.  Groioe,  1887,  14  R  800 ;  24  S,  L.  R  584. 

199.  Besidence  —  English  Institution 
with  Scottish  Branch— Boyal  College  of 
Veterinary  Surgeons.- The  affairs  of  the 
Royal  College  of  Veterinary  Surgeons  are 
managed  by  a  council,  with  a  president  and 
vice-president ;  this  council  meets  in  London 
for  the  transaction  of  business ;  there  is  a 
secretary  who  attends  there,  and  a  minute-book 
kept  there.  The  institution  was  originally  an 
amalgamation  of  the  London  and  the  Edinburgh 
Roysd  Veterinary  Colleges,  and  examinations  are 
by  statute  appointed  to  be  held  by  the  body  in 
Scotland.  There  is  a  resident  secretary  in 
Scotland.  Held  that  the  domicile  of  the  Royal 
College  was  England,  and  that  the  Scottish 
courts  had  no  jurisdiction  over  it.  WiUianu 
V.  Royal  College  of  Veterinary  Surgeons,  1897 
(O.  H.),  6  S.  L.  T.  208. 

200.  Besidence — Foreign  Marriage— Hns- 
hand  and  Wife— Aliment— Action  for  Ali- 
ment.— Opinion  that  the  Scottish  courts  have 
jurisdiction  to  entertain  an  action  for  aliment 
at  the  instance  of  a  wife  against  her  husband 
who  is  resident  in  Scotland,  although  he  be  a 
domiciled  Englishman,  where  the  action  con- 
cludes for  aliment  **so  long  as  the  defender 
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refuses  to  receive  and  entertain  the  pursuer." 
Pearce  v.  Pearce,  1898  (0.  H.),  5  S.  L.  T.  338. 

201.  Besidence— Forty  Days'  Besidence, 
but  no  Personal  Oitation— Absence  from 
Residence  before  Citation.  — A  Scotsman 
went  to  New  Zealand  and  settled  there  with 
his  family.  He  afterwards  returned  on  a  visit 
and  lived  for  four  months  at  his  mother's  house 
in  Edinburgh,  after  which  he  again  left  for  New 
Zealand.  A  summons  was  left  at  his  mother's 
house  two  days  after  he  had  left  there.  HM 
(per  Ld  Lee),  after  a  proof,  that  the  Scottish 
courts  had  no  jurisdiction.  Pickering  v.  Aitken^ 
1883  (0.  H.),  20  S.  L.  R.  574. 

202.  Besidence  —  Fonun  —  Traveller  — 
Domicile. — ^The  forum  of  a  person  who  has  no 
domicile  and  no  fixed  residence  is  the  place 
where  he  resides  for  the  time.  Linn  v.  Ccua- 
dinos,  1881,  8  R.  849  ;  18  S.  L.  R.  603. 

203.  Residence— Personal  Oitation  with 
Forty  Days'  Residence — Fonun  non  con- 
veniens.— ^A  native  of  Scotland  who  had  gone 
to  China  and  settled  in  business  there  came  to 
Scotland  for  a  temporary  purpose,  during 
which  his  headquarters  were  at  his  father's 
house  in  Edinburgh.  He  resided  there,  with 
occasional  short  absences  on  visits  to  friends, 
from  26th  July  to  11th  October,  when  he  went 
to  England  on  a  visit.  He  returned  to  Edin- 
burgh on  26th  October,  and  on  7th  Novem- 
ber was  personally  served  with  a  summons. 
In  defence  he  pleaded  (1)  no  jurisdiction,  and 
(2)  forum  non  conveniens^  on  the  ground  that 
he  ought  to  be  sued  in  the  courts  of  his  domi- 
cile at  Singapore.  Held  {per  Ld.  Lee),  after 
a  proof,  that  the  Court  had  jurisdiction,  and 
that  the  plea  of  forum  non  conveniens  fell  to  be 
repelled.  PrescoU  v.  Graham^  1883  (0.  H.),  20 
S.  L.  R.  573. 

204.  SherifT— Action  of  Declarator  and 
for  Pasrment  of  a  Gasnalty.— Competency  of 
an  action  of  declarator  and  for  payment  of  a 
casualty  raised  in  the  Sheriff  Court  doubted. 
Motherwell  v.  ManweU^  1903,  5  F.  619;  40 
S.  L.  R.  429  ;  10  a  L.  T.  768. 

205.  Sheriff— Action  for  RecoTery  of  Poor 
Rates— Ministerial  or  Judidal-r-Poor  Law 
Amendment  Act^  184S»  sec.  88.— In  an  action 
in  the  Sheriff  Court  for  recovery  of  poor  rates, 
held  that  the  Sheriff  sits  in  a  judicial  capacity 
and  can  decide  questions  as  to  the  legality  of 
the  assessments.  {Colder  v.  Trotter^  1833,  11  S. 
694,  and  Pollok  v.  Robertson,  1833,  12  S.  14, 
commenced  on)  M^Tavish  v.   Commissioners  of 


Caledonian  Canal,  1876,  3  R.  412  ;  13  S.  L.  R. 
276. 

206.  Sheriff— Administration  of  Public 
Trust. — Has  a  Sheriff  jurisdiction  to  control 
trustees  in  the  administration  of  a  public  trust  ? 
Hunter  v.  School  Board  of  Lochgilpheady  1886, 
14  R.  135  ;  24  S.  L.  R.  140. 

207.  Sheriff  —  Appointment  of  Interim 
Manai^  on  a  Farm. — Where  a  landlord  has 
reasonable  grounds  for  believing  that  his  tenant 
has  deserted  his  farm,  he  may  petition  the 
Sheriff  for  the  appointment  of  an  interim 
manager.  An  action  at  the  instance  of  a 
tenant  who  had  disappeared  and  returned,  and 
during  whose  absence  a  manager  had  been  ap- 
pointed, held  irrelevant  to  reduce  the  Sheriff's 
decree  of  appointment  and  discharge  where  he 
made  no  claim  of  damages.  Question  as  to  the 
analogy  between  this  procedure  and  wrongful 
use  of  interdict.  Gihstm  v.  Clark,  1895,  23  R. 
294 ;  33  S.  L.  R  174;  3  a  L.  T.  197. 


208.  Sheriff  —  Arbitration  —  Action  to 
compel  Arbiter  to  execute  Minute  of  De- 
▼olution. — An  action  to  compel  an  arbiter  to 
execute  a  minute  of  devolution  is  competent  in 
the  Sheriff  Court.  Sinclair  v.  Fraser,  dx.,  1884, 
11  R.  1139  ;  21  S.  L.  R.  768. 

209.  Sheriff —Arbiter  or  Judge— Petition 
for  Becall  of  Arrestments  —  Procedure- 
Extra  cursum  curis. — Where  the  Sheriff  had 
granted  the  prayer  of  a  petition  for  recall  of 
arrestments,  no  answers  having  been  lodged, 
it  was  held  that  there  had  been  no  departure 
extra  cursum  curies  which  would  constitute  the 
Sheriff  as  arbiter,  and  bar  the  respondent  in 
the  petition  from  taking  an  appeal.  Gordon  v. 
Bruce  db  Coy.,  1897, 24  R.  844 ;  34  S.  L.  R.  633  ; 
5  S.  L.  T.  13. 

210.  Sheriff— Bankruptcy  — Illegal  Pre- 
ference—Declarator of. — It  is  competent  for 
a  creditor  of  an  insolvent  debtor  to  sue  in  the 
Sheriff  Court  an  action  of  declarator,  that  a 
transaction  between  the  debtor  and  another 
creditor  amounted  to  an  illegal  preference. 
McLaren's  Trustee  v.  National  Bank,  1897,  24 
R.  920;  34  S.  L.  R.  692;  5  S.  L.  T.  40. 


211.  Sheriff— Breach  of  Poinding— Civil 
or  Griminal— Personal  Diligence  Act^  1838, 
sec.  30. — He  who  breaks  a  poinding  is  liable, 
**  on  summary  complaint  to  the  Sheriff  of  the 
county  where  the  effects  were  poinded  or 
where  he  is  domiciled,  to  be  imprisoned" 
(Personal  Diligence  Ac^  1838,  sec.  30).    Held 
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that  the  complaint  to  the  Sheriff  is  a  civil 
process,  and  does  not  require  the  concurrence 
of  the  procurator-fiscal.  **  Summary  com- 
plaint" means  summary  application  cd  factum 
prcutandunij  which  requires  despatch.  WtUon 
V.  M'Kdlar,  1896,  24  R.  264  ;  34  S.  L.  R.  208 ; 
4  S.  L.  T.  197. 

212.  Sheriff  —  Bnrgh ->  Statutory -- Be- 
▼ision  of  Boundaries  of  Wards  — Burgh 
Police  Act^  1892,  sees.  11,  13— Procedure.— 

The  functions  of  a  Sheriff  when  he  considers  a 
petition  under  the  Burgh  Police  Act,  1882, 
sees.  11, 13,  for  the  extension  of  the  boundaries 
of  wards,  are  administrative  and  not  judicial 
He  must  satisfy  himself  that  the  extension  is 
expedient,  and  the  fact  that  there  is  no  opposi- 
tion to  the  petition  is  only  an  element  to  be 
taken  into  consideration.  Here  the  Court, 
being  of  opinion  that  the  Sheriff  had  not  made 
sufficient  inquiry,  remitted  to  a  Lord  Ordinary. 
Lindeay  v.  The  Leith  Magis,,  1897,  24  R.  867; 
34  a  L.  R  648  ;  5  S.  L.  T.  19. 

218.  Sheriff— Burgh  — Discretion  — Ex- 
tension of  Boundaries  —  Confirmation  — 
Burgh  Police  Act^  1892,  sec.  12.— The  Sheriff, 
in  a  petition  in  terms  of  sec  12  of  the  Burgh 
Police  Act,  1892,  to  confirm  a  resolution  of 
the  coimcil  to  extend  the  police  boundary  of 
the  burgh,  must  consider  all  reasonable  objec- 
tions, and  then  either  confirm  or  refuse  the 
resolution  as  a  whole.  JVhite  v.  RtUherglen 
Magis,y  1897,  24  R  446 ;  34  S.  L.  R  387 ;  4 
S.  L.  T.  289. 

214.  Sheriff— Oitation— Indorsement  of 
Warrant— Edinburgh  Police  Magistrate.— 

The  warrant  of  an  Edinburgh  Magistrate  is 
good  for  the  citation  or  apprehension  of  persons 
in  other  counties,  if  indorsed  by  one  of  the 
Sheriffs  or  one  of  his  substitutes.  Cairns  v. 
Linton,  1889  (J.),  16  R  81  ;  26  S.  L.  R. 
417. 

215.  Sheriff  —  Combined    Sheriffdom.  — 

Held,  following  Tait  v.  Johnston,  1891, 18  R.  606, 
that  a  Sheriff  sitting  in  one  county  of  a  com- 
bined Sheriffdom  c^uld  com})eteiitly  try  a  case 
from  another  county  therein.  KeUo  District 
Commute  V.  Fairhaim  d-  Ferguson,  1891,  3 
White  94. 

216.  Sheriff— Gonsistorial  Gause— Action 
for  Temporary  Aliment  where  Parties  de 
facto  Separate. — An  action  for  aliment  by 
a  wife,  actually  living  apart  from  her  husband, 
until  the  rights  of  the  parties  should  be  deter- 
mined in  a  proper  consistorial  cause,  held  com- 


petent in  the  Sheriff  Court.  &miJlh  v.  SmOk^ 
1874,  1  R.  1010 ;  11  S.  L.  R.  681. 

217.  Sheriff— Consistorial  Action— Inci- 
dental proof  of  Marriage.— Incidentally  to 
an  action  for  relief  between  two  parishes  it 
was  held  competent  for  a  Sheriff  to  hear  evi- 
dence on  a  defence  which  averred  the  irregu- 
lar marriage  of  the  pauper.  Ma/Aonald  v. 
Mackenzie,  1891,  18  R  502 ;  28  S.  L.  R  404. 

218.  Sheriff— Gonsistorial  Cause— Ques- 
tion  of  Property  involving  Status. — An 

action  of  multiplepoinding  was  raised  in  the 
Sheriff  Court  The  fund  in  m£dio  was  a  sum 
deposited  with  trustees  by  a  man  and  a  woman 
with  whom  he  had  gone  through  a  form  of 
marriage.  The  Sheriff  dismissed  the  action 
as  incompetent,  anticipating  questions  as  to  the 
validity  of  the  marriage.  The  Court  remitted 
to  the  Sheriff  to  proceed.  Questions  of  status 
might  never  arise.  Wright  v.  Shar^,  1880, 7  H. 
400 ;  17  S.  L.  R  293. 

219.  Sheriff— Criminal  — Statutory  Of- 
fence.— "  In  all  cases  in  which  by  statute  the 
proper  sentence  is  limited  to  two  years,  the 
Sheriff,  sitting  with  a  jury,  has  jurisdiction 
unless  excluded  by  special  provision."  {Per 
Ld.  Justice-Clerk  Macdonald.)  Wood  v.  H.M. 
Advocate,  1899  (J.),  2  F.  6  ;  37  S.  L.  R.  18  ;  7 
S.  L.  T.  188. 

220.  Sheriff—  Crofters  Commissioners— 
Arrears  of  Bent— Failure  of  Sheriib  to 
exercise  Jurisdiction— Crofters  Act^  1886, 
sees,  t,  25. — Case  remitted  to  Sheriff  for  further 
)irocedure  where  the  Sheriffs  had  failed  to 
exercise  their  proper  jurisdiction  in  an  actioa 
by  a  landlord  against  a  farmer  for  arrears  of 
rent^  where  arrears  had  been  determined  by 
the  Crofters  Commissioners.  Dalgleieh  v.  Leitdi^ 
1889,  2  White  302. 

221.  Sheriff  —  Curator  Bonis— Appoint- 
ment. — Sheriffs  have  jurisdiction  to  appoint 
curaJloTS  bonis  where  the  estate  involved  does 
not  exceed  in  value  £100  a  year.  Penny  v.  Scott, 
1894,  22  R.  6  ;  32  S.  L.  R.  9  ;  2  S.  L.  T.  241. 

222.  Sheriff— Custody  of  Child.— OptnioRs 

on  the  competency  of  a  petition  to  a  Sheriff  for 
the  custody  of  an  illegitimate  child.  Brand  v. 
Sham,  1888,  16  R.  449 ;  25  S.  L.  R.  332. 

223.  Sheriff— Custody  of  Children— Cus- 
tody of  Children  Act^  1891.— A  Sheriff  has 
no  jurisdiction  to  entertain  petitions  for  the 
permanent  custody  of  children,  or  petitions 
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where  questions  of  desertion  of  the  children 
by  the  mother  are  raised  in  bar  of  Iier  right 
to  demand  their  production.  Gillan  v.  Barony 
P.  a,  1898,  1  F.  183 ;  36  S.  L.  R.  136 ;  6 
a  L.  T.  169. 

224.  Sheriff— Debts  Becoyery-— Decree— 
Oonsent  on  Condition— Breach  of  Condi- 
tion.— Decree  was  granted  in  a  debts  recovery 
action  on  an  understanding  between  the  agents 
of  parties  that  no  diligence  should  follow 
thereon.  In  breach  of  this  condition  the 
pursuer  used  arrestments  and  followed  them 
up  by  an  action  of  furthcoming.  The  Sheriff 
refused  to  grant  decree,  on  the  ground  that 
the  proceedings  were  in  breach  of  the  under- 
taking. The  Court,  holding  that  he  had  ex- 
ceeded his  jurisdiction,  recalled  the  interlocutor. 
NeU  V.  NeUon  and  Another,  1901, 9  S.  L.  T.  69. 

225.  Sheriff— Executor— Court  in  which 
Conflrmation  granted. — The  confirmation  of 
an  executor  does  not  of  itself  subject  him  to 
the  jurisdiction  of  the  Court  which  granted  it. 
HaUidarfs  Exr.  v.  HaUiday's  Exrs.,  1886,  14  R. 
261  ;  24  S.  L.  R  204. 

226w  Sheriff  —  Heritable  Property  in 
County. — "  The  possession  of  heritable  property 
in  a  county  does  not  per  se  render  the  owner 
subject  to  tJie  jurisdiction  of  the  Sheriff  in  a  per- 
sonal action."  Pollokshaws  Commrs.  v.  McLean, 
1899,  2  F.  96 ;  37  S.  L.  R  76  ;  7  S.  L.  T.  230. 

227.  Sheriff  —  Heritable  Bight  — Money 
due  in  respect  of  Mutnal  Gable. — A  Sheriff 
has  jurisdiction  to  entertain  a  claim  for  a  sum 
of  money  said  to  be  due  by  one  of  two  adjoin- 
ing proprietors  to  the  other  as  the  former's 
share  of  a  sum  spent  upon  the  reconstruction 
of  their  mutual  gable — ^notwithstanding  the 
defender's  denial  that  the  gable  is  mutual. 
StarJ^s  Trs.  v.  Coopet^s  Trs.,  1900,  2  F.  1267; 
37  S.  L.  R  944;  8  S.  L.  T.  170. 

228.  Sheriff— Heritable  Bight— Question 
of— Sheriff  Courts  (Scotland)  Act^  1838,  sec. 

15. — The  statutory  jurisdiction  of  a  Sheriff 
does  not  extend  to  a  question  of  heritable 
title.  McLaren's  Tr$,  v.  Kerr,  1873,  1  R  60 ; 
11  S.  L.  R.  8. 

229.  Sheriff— Heritable  Bight— Question 
of  Interdict  against  Bemoving  Sand  firom 
Biver  Banks— Competition  of  Heritable 
Bights. — ^A  riparian  proprietor  craved  inter- 
dict against  certain  river  navigation  trustees 
to  stop  their  removing  sand  from  the  banks  of 
a  navigable  tidal  river.    The  proprietor  pro- 


duced a  disposition  (covering  the  banks)  on 
which  he  was  infeft,  and  the  ti*ustees,  alleging 
he  was  not  the  owner,  founded  on  their  Act  of 
Parliament.  Held  that  there  was  here  no  com- 
petition of  heritable  rights  making  the  process 
incompetent  in  the  Sheriff  Court.  Carstcell  v. 
Nith  Navigation  Trs.,  1878, 6  R  60  ;  16  S.  L.  R. 
16. 


230.  Sheriff—] 
— ^Personal  Citation.  —  Personal  citation 
within  his  territory  is  necessary  to  give  a 
Sheriff  jurisdiction  over  a  stranger,  even  al- 
though the  latter  owns  land  within  the  juris- 
diction, and  the  cause  of  action  arises  out  of 
these  lands.  Masewell  v.  Horwood^s  Trs.,  1902, 
4  F.  489  ;  39  S.  L.  R  341 ;  9  S.  L.  T.  420. 

231.  Sheriff— Heritage— Foreigner— Land 
in  Sheriffdom. — The  possession  of  land  within 
a  Sheriffdom  founds  jurisdiction  in  the  Sheriff 
over  a  foreigner  owner  in  relation  to  the 
management  of  the  lands.  Thornton  v.  Wilson's 
Trs.,  1896,  22  R  866  ;  32  S.  L.  R  663 ;  3 
S.  L.  T.  77. 

232.  Sheriff  —  Heritage  —  Heritage  in 
Jurisdiction. — Sheriffis  have  jurisdiction  to 
deal  with  questions  relating  to  the  possession 
of  lands  or  things  within  their  jurisdiction 
although  the  owners  are  beyond  its  limits. 
Chdross  Water  District  Committee  v.  ^mUh  Sligo's 
Trs.,  1891,  19  R  68 ;  29  S.  L.  R.  73. 

233.  Sheriff— Heritage-nJoint-Tenant  of 
Farm  within  Sheriffdom— Sheriff  Courts 
Act^  1876,  sec.  46— Action  for  Debt.— A 

person  who  resided  in  Ceylon  and  who  was 
originally  a  domiciled  Scotsman  was  the  owner 
of  heritage  and  the  joint-tenant  of  a  farm  in 
Scotland.  He  was  sued  for  an  ordinary  debt 
in  the  Sheriff  Court  of  the  county  in  which 
the  heritage  and  the  farm  were  situated.  Held 
that  the  Sheriff  had  no  jurisdiction.  M^Bey 
V.  Knight,  1879,  7  R  265  ;  17  S.  L.  R  130. 

234.  Sheriff  —  Husband  and  Wife  — Ali- 
ment—Power  to  Award. — A  Slieriff  has  no 
power  to  make  a  permanent  award  of  aliment. 
Hay  V.  Hay,  1882,  9  R  667 ;  19  S.  L.  R 
442. 

235.  Sheriff— Husband  and  Wife— Separa- 
tion and  Aliment  —  Spouses  Living  To- 
gether.—  Where  in  an  action  for  separation 
and  aliment  raised  by  a  wife  in  the  Sheriff 
Court  it  was  proved  that  the  parties  had  lived 
together  after  defences  were  lodged,  held  that 
the  action  for  aliment  was  incompetent  in  the 
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Sheriff  Court.  M'Donald  v.  M'Donald,  1876, 
2  R  705  ;  12  S.  L.  R.  471. 

236.  Sheriff  --  Bypothec  —  TotmgnM  — 
Lessee— Sequestration  for  Bent.— The  local 
Sheriff  has  jurifldiction  to  enforce  a  landlord's 
rights  of  hypothec  against  a  foreign  tenant 
resident  abroad.  Opinions  that  such  an  action 
is  competent  only  in  Sheriff  Courts.  Duncan 
v.  Lodijenshy,  1904,  6  F.  408  ;  41  S.  L.  B.  322  ; 
11  S.  L.  T.  684 

287.  Sheriff  —  Hjrpothec  —  Lease  of 
Dwelling-Honse— Petition  by  Landlord  to 
secure  Bent— Obligation  to  Furnish.— ^^ 

that  a  summary  petition  by  a  landlord  of  a 
town  house  to  have  his  tenant  ordained  to 
furnish  the  house  sufficiently  to  secure  the 
current  year's  rent,  and  failing  that  for  warrant 
of  ejectment,  was  competent  in  the  Sheriff 
Court.  Wright  v.  IVighiman,  1875,  3  R  68 ; 
13  S.  L.  R.  29. 

238.  Sheriff— Interdict  of  Inhibition.— 

A  petition  to  a  Sheriff  to  interdict  a  threatened 
inhibition  hM  incompetent.  Beattie  db  Sons  v. 
Pratt,  1880,  7  R.  1171  ;  17  S.  L.  R.  796. 

239.  Sheriff— Judicial  Factor.— Qu«geiorw 
as  to  the  competency  of  suing  in  the  Sheriff 
Court  a  judicial  factor  appointed  in  the  Court 
of  Session.  Hallpmny  v.  Hotcdeny  1894,  21  R. 
945  ;  32  S.  L.  R  782  ;  2  S.  L.  T.  121. 

240.  Sheriff— Lease— Action  for  Imple- 
ment.— An  action  for  implement  of  a  lease, 
the  existence  of  which  was  denied,  held  com- 
petent in  the  Sheriff  Court.  Robertson  v.  Cock- 
hum,  1875,  3  R.  21 ;  13  S.  L.  R.  15. 

241.  Sheriff— Person  carrying  on  Trade, 
ftc,  in  Goimty  —  Judicial  Factor  —  Sheriff 
Courts  Act,  1876,  sec.  46.— A  judicial  factor 
in  realising  the  estate  of  a  bankrupt  is  not  '*  a 
person  carrying  on  a  trade  or  business  and 
having  a  place  of  business  within  a  county," 
in  the  sense  of  sec.  46  of  the  Sheriff  Courts  Act, 
1876.  Ferguson  v.  Dyer,  1882,  9  R.  671  ;  19 
S.  L.  R.  450. 

242.  Sheriff— Police  Commissioners- 
Besolution  by  Sheriffs  Deliverance — Statu- 
tory Advertisement  Omitted— Validity  of 
Proceedings  —  Police  and  Improvement 
(Scotland)  Act,  1862,  sees.  15,  20,  365,  366, 
437. — The  police  commissioners  of  burghs  may 
by  resolution  adopt  the  Act  of  1862,  which  reso- 
lution shall  be  reported  to  the  Sheriff,  who  shall 
pronounce  a  delivei'ance  finding  that  the  Act 


has,  or  has  not,  been  adopted.  It  is  enacted  that 
the  Sheriff's  deliverance  shall  be  finaL  Re- 
duction of  such  a  resolution  and  deliverance 
was  sought  on  the  ground  that  certain  statutory 
advertisements  had  not  been  made.  Held  that 
the  failure  to  advertise  rendered  the  subse- 
quent proceedings  bad,  and  that  the  finality 
clause  did  not  preclude  reduction.  Stirling^ 
dx,  V.  HtUcheon,  dx.,  1874, 1  R.  935 ;  11  S.  L.  B. 
542. 

243.  Sheriff  —  Bailway  Company  — 
"Carrying'  on  Business"  and  "Having 
Place  of  Business"  in  County- Personal 
Citation— Sheriff  Courts  Act»  1876,  sec.  46.— 

An  action  of  damages  was  raised  in  the  Sheriff 
Court  in  Qlasgow  against  a  railway  company 
whose  head  office  was  in  Edinbui^h,  in  respect 
of  an  accident  which  occurred  outwith  the 
jurisdiction  of  the  Sheriff.  The  summons  was 
served  on  the  company  in  Qlasgow,  where  they 
had  one  of  their  principal  places  of  business. 
Held  that  the  Sheriff  had  jurisdiction.  06- 
servations  as  to  the  meaning  of  **  place  of  busi- 
ness." Jack  V.  N,  B.  Rly.  Cay.,  1885, 12  R.  1028  ; 
22  S.  L.  R.  677. 

244.  Sheriff— Bead— County  Council- 
Turnpike  Act  (1  ft  2  Will.  rV.  c.  43),  sec  80. 
— ^An  application  by  road  trustees  to  the  Sheriff, 
in  terms  of  1  &  2  Will.  IV.  c.  43,  sec.  80,  is 
an  appeal  to  his  common  law  jurisdiction. 
Whitson  V.  PerihAire  C.  C,  1895  (0.  H.),  3 
S.  L.  T.  194. 


245.  Sheriff— Service  of  Heirs— Compet- 
ing Titles— Titles  to  Land  Act,  1865,  sec. 
40— Conveyancing  Act^    1874s,   sec.   10.— 

Opinion  by  Ld.  McLaren  that  when,  in  an 
application  for  service  as  heir,  an  objector 
appears  whose  title  is  disputed,  the  merits  of 
the  title  should  be  discussed  in  the  process. 
Sim  V.  Duncan  and  Others,  1900,  2  F.  434 ;  37 
S.  L.  R.  332  J  7  S.  L.  T.  360. 

246.  Sheriff— Several  Counties  in  Sheriff- 
dom.— Where  a  Sheriffdom  includes  more  than 
one  county  a  defender  living  in  one  of  them 
may  be  cited  to  appear  in  the  Court  of  another. 
Tail  V.  Johnston,  1891,  18  R.  606 ;  28  S.  L.  R. 
431. 

247.  Sheriff— Small  Doht  Action— Be- 
covery  of  Pauper's  Aliment— Small  Debt 
Act,  1837. — An  action  by  an  inspector  of  poor 
for  recovery  of  aliment,  less  than  £12,  paid  to 
a  pauper,  held  competent  before  the  Sheriff  in 
the  Small  Debt  Court,  although  a  question  of 
the  pauper's  settlement  was  involved  in  the 
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decision.    Nixon  v.  CcUdweUj  1876  (J.),  3  R. 
31 ;  13  S.  L.  R  483. 

248.  Sheriff-- Small  Debt  Amendment 
(Scotland)  Act,  1889— Order  for  Delivery  of 
Moveables. — Under  sec.  2  of  the  Small  Debt 
Amendment  Act,  1889,  the  Sheriflf  has  juris- 
diction to  order  delivery  of  articles.  HousUm 
V.  MUroy,  1903  (J.),  10  S.  L.  T.  229. 

249.  Sheriff— Small  Debt  Ck>iirt— Land- 
lord and  Tenant— Bypotheo— Poinding— 
Appeal— Gompetency— Small  Debt  Act^ 
1837,  sec.  31. — A  creditor  having  poinded  the 
furniture  of  his  debtor  during  the  currency  of 
the  lease  of  the  house  he  resided  in,  and  thereby 
dilapidated  the  landlord's  hypothec,  the  latter 
sued  the  creditor  for  the  rent  before  it  was  due, 
in  the  Small  Debt  Court,  and  the  Sheriff- 
Substitute  dismissed  the  action.  Held,  in  an 
appeal,  that  it  was  within  the  competency  of 
the  Sheriff  to  pronounce  the  judgment  com- 
plained of,  and  the  appeal  dismissed.  Ferguwn, 
dx,  V.  Mcukity  1878,  4  Coup.  5. 

250.  Sheriff— Small  Debt  Conrt— Ques- 
tion of  Status— Oompetency— Small  Debt 
Act^  1837,  sec.  31. — Hdd  that  an  action  which 
raises,  however  indirectly,  a  question  of  Btatfu 
is  incompetent  in  the  Small  Debt  Court. 
Sinvng  v.  Stnmg,  1882,  4  Coup.  663. 

251.  Sheriff— Small  Debt  Gonrt  — Be- 
striction  of  Olaim— Small  Debt  Act^  1837, 
sees.  2  and  31. — In  an  action  in  the  Small 
Debt  Court,  libelling  on  an  accoimt  amounting 
in  full  to  more  than  the  statutory  limit  of  £12, 
the  conclusion  of  the  summons  was  restricted, 
so  as  to  fall  within  the  limit,  and  after  proof 
the  Sheriff  disaUowed  certain  items  of  the 
original  account,  and  in  decerning  deducted 
the  sums  so  disaUowed  from  the  original 
amount  of  the  account,  and  not  from  the  sum 
concluded  for.  Edd  on  appeal  that  in  thus 
giving  decree  for  the  balance  proved  to  be  due, 
which  did  not  exceed  the  statutory  Hmit,  the 
Sheriff  had  not  exceeded  his  powers,  and  the 
appeal  dismissed.  DdLglish  d;  Kerr  v.  Ander8on<^ 
1883,  5  Coup.  221. 

252.  Sheriff— Workmen's  Gompensation 
Act^  1897— Arbiter— Duties— Procednre.— 

In  awarding  compensation  imder  the  Work- 
men's Compensation  Act,  1897,  the  Sheriff, 
proceeding  as  an  arbiter,  must  make  inquiry. 
He  may  not  pronounce  decree  by  default. 
United  Oollienes  v.  Gavin,  1699,  2  F.  60 ;  37 
S.  L.  R.  47 ;  7  S.  L.  T.  197. 


253.  Teind  Gourt— Act  1707,  c.  9-Judi- 
cature  Act»  1825,  sec.  5L—Held  that  the 
Court  of  Session  sitting  as  Teind  Court  had 
jurisdiction  to  entertain  an  action  of  declarator, 
that  two  parishes  had  never  been  legally  united. 
Per  Ld.  Kinnear :  The  jurisdiction  of  the  Teind 
Court  is  not  that  of  the  old  Parliamentary 
Commissioners  alone,  nor  that  of  the  Court  of 
Session  prior  to  1707  alone,  but  that  of  the 
Court  of  Session  and  the  Parliamentary  Com- 
missioners together.  The  special  powers  of  the 
Commissioners  have  been  added  to  the  judicial 
powers  of  the  Coui-t  of  Session,  leaving  the 
judicial  powers  undiminished.  Stirling  Presby- 
tery V.  Larbert  and  Dunipace  Heritors,  1900,  2  F. 
662  ;  37  S.  L.  R.  455  ;  7  S.  L.  T.  30. 

254.  Teind  Gourt  —  Reduction  of  Lo- 
cality.— The  Court  of  Teinds  has  jurisdic- 
tion to  entertain  an  action  of  reduction  of  a 
locality.  Lord  EltbanJt^s  Trs.  v.  Hope,  1891,  18 
R.  445 ;  28  S.  L.  R.  295. 

255.  Trust— English  Trust— Petition  for 
Authority  to  sell  Herita^  in  Scotland.— 

English  trustees,  acting  under  an  English  will, 
applied  to  the  Court  of  Session,  under  the 
Trusts  Act,  1867,  sec  3,  for  authority  to  sell 
heritage  belonging  to  the  trust,  and  situate  in 
Scotland.  Held  that  the  Act  applies  only  in 
cases  of  Scottish  trusts,  and  prayer  of  the 
petition  refused.  CamUhen^  Trs,,  1896,  24  R. 
238  ;  34  S.  L.  R.  166.  In  another  application, 
the  petitioners  stated  that  they  had  obtained 
an  order  from  the  Chancery  Division  of  the 
High  Court  of  Justice  in  England,  approving 
of  a  sale,  and  empowering  them  to  apply  to  the 
Court  of  Session  to  obtain  power  and  authority 
to  sell  the  said  heritage.  The  Court  granted 
the  petition,  holding  that  the  petitioners  were 
entitled  to  the  assistance  of  the  Court,  the 
Court  of  domicile  having  decided  that  a  sale  was 
competent  and  expedient.  AUan*s  Trs.,  1897, 
24  R.  718  ;  34  S.  L.  R.  532;  4  S.  L.  T.  361. 

256.  Trust— Foreign  Trustee.— The  Courts 
of  Scotland  claim  jurisdiction  over  a  foreigner 
who  is  a  trustee  in  a  Scottish  trust.  Robertson's 
Trustee  v.  Nicholson,  1888,  15  R.  914  ;  25 
S.  L.  R.  652. 

257.  Trust— Foreign  Trustee.— Confirma- 
tion as  trustees  in  a  Scotch  trust  founds  juris- 
diction against  foreigners  quoad  trust-estate. 
M'Gennis  v.  Rooney,  1891  (O.  H.),  18  R.  817. 

258.  Trust— Foreign  Trustees  holding 
Scottish  Heritage. — Where  trustees  acting 
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under  an  English  trust  hold  heiitable  property 
in  Scotland,  the  Court  has  jurisdiction  over 
them,  as  individuals,  to  consider  questions 
losing  out  of  trust  administration.  Mackay  v. 
Mackay,  1897  (0.  H.),  4  S.  L.  T.  337. 


259.  Trust— Foreign  Trnstees— Executors 
of  Foreign  Trustees. — Held  that  the  repre- 
sentatives of  Englishmen  who  had  been  trustees 
in  a  Scottish  trust  were  subject  to  the  jurisdic- 
tion of  the  Scottish  courts,  in  an  action  of 
accounting  raised  against  them  by  a  judicial 
factor  on  the  trust-estate.  Rintoul  v.  Oarrovoayj 
1898  (O.  H.),  5  S.  L.  T.  306. 
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the  petition  of  the  Lord  Advocate,  in  terms  of 
sec.  513  of  the  Burgh  Police  Act,  1892,  the 
Court  passed  an  Act  of  Adjournal  amending 
schedule  7  of  the  Act,  and  regulating  the 
whipping  of  juvenile  offenders.  EM,  Advocate^ 
1896,  2  Adam  159. 

2.  Bail  —  Admissibility  —  Amount. — A 

Wick  solicitor,  charged  with  embezzling  £400, 
applied  to  the  Sheriff-Substitute  to  be  liberated 
on  bail,  and  was  refused.  On  appeal  to  the  H  igh 
Court  the  appellant  was  admitted  to  bail  in  the 
sum  of  £700.  Sutherland  v.  J5riww,  1891,  2 
White  576. 

3.  Bail— Amoiint. — The  Court  refused  to 
interfere  with  a.  Sheriff's  discretion  in  fixing 
bail.  Hobbs  v.  H,M.  AdvocaU,  1893  (J.),  20 
R.  62  ;  30  S.  L.  R.  640  ;  1  S.  L.  T.  15. 

4.  Bail— Amount — Successiye  Oharges. — 

A  series  of  criminal  charges  were  made  against 
a  man.  He  was  arrested  but  liberated  on  bail. 
Opinion  that  the  amount  of  bail  should  be  in- 
creased each  time.  Peters  v.  McDonald,  1893 
(J.),  20  R.  78  ;  30  S.  L.  R.  896;  1  S.  L.  T.  159. 

5.  Bail  — Bail  Act»  1888  —  Rape.— Bail 

should  seldom  be  accepted  where  rape  is 
charged.  JVUeon  v.  M^Guire,  1889  (J.),  16  R. 
89  ;  26  S.  L.  R.  622. 

6.  Bail— €k>nfe8sion.— Application  for  bail 
by  a  man  who,  in  his  declaration,  had  confessed 
to  forgery,  refused.  Scott  v.  H,M,  Advocate,  1890 
(J.),  18  R.  15  ;  28  S.  L.  R.  307. 

7.  Bail— Crime-Theft  and  PreYiouB  Con- 
victions^Act  1701,  c.  6.— Stealing  watches 
from  the  person,  aggi-avated  by  two  previous 
convictions  of  theft,  held  to  be  a  capital  crime, 
and  therefore  not  bailable  on  demand  of  ac- 
cused. Wilson  V.  Lord  Advocate,  1875  (J.),  3 
R.  1  ;  13  S.  L.  R.  4. 

&  Bail— Crime— Theft  or  Breach  of  Troflt 
—Act  1701,  c.  6.— Bail  was  refused  by  the  Lord 
Advocate  to  the  directors  and  secretary  of  a 
bank  committed  for  trial  on  the  charge  of 
having,  while  the  bank  was  to  their  knowledge 
insolvent,  acted  in  pursuance  of  a  conspiracy 
to  continue  the  business  of  the  bank  and  make 
it  appear  solvent.  Held  (diss.  Lord  Young) 
that  the  prisoners  were  not  entitled  as  of  right 
to  be  admitted  to  bail ;  and  that  there  was 
no  ground  for  interfering  with  the  Lord 
Advocators  discretion.  Directors  of  Oiiy  of 
Glasgow  Bank  v.  H.M,  Advocate,  1878  (J.),  6  R. 
4  ;  16  S.  L.  R.  109. 
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9.  Bail — Forfeiture  —  Fugitatioii—Non- 
appeaxance  of  FaneL — ^A  case  in  which  the 
panel  had  been  liberated  on  bail  was  certified 
from  Circuit  to  the  High  Court  in  Edinburgh 
on  an  objection  to  relevancy.  At  the  calling 
of  the  diet  the  panel  failed  to  appear.  The 
Court  pronounced  sentence  of  fugitation  and 
declared  the  bail-bond  forfeited.  JT.M.  Advocate 
V.  Hannah,  1883  (J.),  11  R.  9 ;  21  S.  L.  R. 
65. 

10.  Bail— Modification— Several  Charges 
of  Fraud — Statute  1701,  c.  7. — A  person  was 
committed  to  piison  on  a  charge  of  fraud,  and 
was  released  on  bail  of  £200.  Thereafter  he 
was  again  committed  to  prison  on  a  further 
charge  of  fraud,  the  charge  being  of  a  similar 
character  to  the  previous  charge,  and  bail  was 
fixed  in  respect  of  this  charge  at  £200.  He 
appealed  to  the  High  Court,  and  bail  was  fixed 
in  respect  of  both  charges  at  £300.  Andenon 
V.  H.M.  Advocate,  1879  (J.),  7  R,  8 ;  17  S.  L.  R. 
267. 

11.  Bail— Successive  Gliarges— Forgery. 

-^FroMT,  1893  (J.),  31  S.  L.  R.  68 ;  1  S.  L.  T. 
277. 

12.  Bail  —  Successive  Oharges  —  Sheep- 
Stealing. — A  person  arrested  on  a  charge  of 
having  stolen  eight  sheep  was  liberated  on  bail 
for  £60.  Soon  after  he  was  again  apprehended 
on  another  cliarge  of  having  stolen  nine  sheep 
at  an  earlier  date,  and  was  admitted  to  bail 
for  £80.  Thereafter  he  was  arrested  for  the 
third  time  on  a  still  earlier  charge  of  theft  of 
twelve  sheep,  and  the  Sheriff  fixed  bail  at  £20. 
On  appeal  at  the  instance  of  the  prosecutor  to 
have  the  amount  of  bail  increased,  the  High 
Court  fixed  bail  for  the  third  offence  at  £100. 
Peters  v.  M'Donald,  1893  (J.),  30  S.  L.  R.  896 ; 
1  S.  L.  T.  169. 

13.  Bail— Theft— Furtum  Qrave— Beset. 

— Two  prisoners  charged  with  acting  in  concert 
in  the  commission  of  &  furtum  grave,  or  alterna- 
tively as  regards  one  of  them  with  having 
resetted  the  goods  etolen  by  the  other,  peti- 
tioned to  be  admitted  to  bail  on  the  ground 
that  the  theft  was  not  a  furtum  grave,  and  that 
as  regards  one  of  the  petitioners  the  species  facti 
did  not  amount  to  theft  but  to  reset.  Petition 
refused,  SprouU  v.  H.M.  Advocate,  1876,  3 
Coup.  229. 

14.  Bail  — Time— Fugitation— Oertiflca- 
tion  firom  Gircuit  Gourt  —  Forfeiture  of 
Bail-Bond. — In  a  case  which  was  certified  from 
a  Circuit  Court  to  the  High  Court  upon  an 


objection  to  relevancy,  and  the  panel,  who  was 
out  on  bail,  failed  to  appear  at  the  diet  fired 
for  his  appearance  before  the  High  Coiii't, 
—held  that  the  Court  could  competently  pro- 
nounce sentence  of  fugitation,  and  declai-e  tlie 
baO-bond  forfeited,  and  such  sentence  pro- 
nounced accordingly.  HM.  Advocate  v.  Han- 
nah, 1883  (J.),  5  Coup.  346;  11  R.  9;  21 
S.  L.  R.  66. 

15.  Gomplaint  —  Amendment  — ]>eforce- 
ment— Summary   Procedure   Act^  1864. — 

Held  that  a  complaint  for  deforcement  of  a 
law  officer  fell  within  the  provisions  of  the 
Summary  Procedure  Act,  1864,  and  might  be 
amended  if  such  amendment  could  be  made 
without  prejudice  to  the  accused.  Matheson, 
dx.  V.  Ross,  1886  (J.),  12  R.  40 ;  22  S.  L.  R. 
669. 

16.  Gomplaint  — Amendment— Heading 
—Summary  Procedure  Act^  1864,  sec.  5. — 

Held  competent  to  amend  the  heading  "  Under 
the  Summary  Jurisdiction  Acts,  1864,  1881," 
by  adding  the  words,  "  and  Criminal  Procedure 
Act,  1887."  Armstrong  v.  Stevenson,  1892  (J.), 
20  R.  21  ;  30  S.  L.  R.  246. 

17.  Gomplaint  —  Amendment— Locus. — 

A  complaint  which  did  not  set  forth  the  locus 
of  an  sdleged  offence  held  to  be  null,  and  that 
it  was  incompetent  to  amend  under  sec  5  of 
the  Summary  Procedure  Act,  1864.  Macintosh 
V.  Metcalfe,  1886  (J.),  13  R.  96 ;  23  S.  L.  R.  842. 

18.  Gomplaint — Amendment  —  Locus — 
Salmon  Fisheries  Act,  1868,  sec.  21— Sum- 
mary Procedure  Act^  1864,  sec.  5.— -Held 
incomx)etent  to  amend  a  complaint  of  a  con- 
travention of  the  Salmon  Fisheries  Act,  1868, 
after  proof,  by  the  insertion  of  the  locus  where 
the  panels  were  Hlleged  to  have  had  the  fish  in 
their  possession.  Opiniom  on  the  onus  of  proof 
in  such  cases.  Stevenson  v.  M^Levy,  dx.,  1879 
(J.),  6  R.  33 ;  16  S.  L.  R.  374. 

19.  Gomplaint  —  Amendment  —  Night 
Poaching  —  Specification  of  Locus  — Sur- 
plusage.— Opinion  by  the  Court  that  in  a  com- 
plaint under  the  Night  Poaching  Act,  the 
specification  of  the  names  of  the  fields  in 
which  the  offence  was  stated  to  have  been 
committed  was  mere  surplusage.  Henderson  v. 
Callender,  1878  (J.),  6  R.  1  ;  16  S.  L.  R.  70. 

20.  Gomplaint— Amendment— Reference 
to  Procedure  Acts— Summary  Jurisdiction 
(Scotland)  Acts,  1864  and  1881— Griminal 
Procedure  (Scotland)  Act^  1887.—^^  that 
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it  was  competent  at  the  first  diet  to  amend  a 
complaint  under  the  above-cited  Acts  by  adding 
to  the  heading  a  reference  to  the  said  Acts, 
which  had  been  omitted  from  the  complaint  as 
it  originally  stood.  Observed  that  after  such 
an  amendment  the  proper  course  was  to  ad- 
journ the  diet  FtrUayson  v.  Btmbury^  1898 
(J.),  25  R.  110 ;  36  S.  L.  R,  438 ;  5  S.  L.  T. 
301, 

21.  Complaiiit— Amendment — Statutory 
Offence— Locua—"  In  or  Near." — In  a  com- 
plaint of  a  breach  of  the  Burgh  Police  (Scot- 
land) Act,  1892,  sec.  381  [which  provides  against 
taking  unnecessary  time  to  load  a  cart],  the 
locus  was  stated  as  "in  or  near  High  Street, 
Ayr."  Objection  being  taken  to  the  relevancy, 
the  magistrate  allowed  the  words  "or  near" 
to  be  deleted.  Held  that  the  amendment  was 
competent  in  that  it  did  not  change  the  nature 
of  the  charge.  Ross  v.  Boyd,  1903  (J.),  5  F. 
64  ;  40  S.  L,  R.  560 ;  10  S,  L.  T.  760, 

22.  Complaint —<  Amendment  —  Surplus- 
age— Summary  Procedure  Act,  1864— Ob- 
jection was  taken  to  a  complaint  under  the 
Summary  Procedure  Act,  1864,  on  the  ground 
that  the  prayer  contained  matter  not  in  the 
Schedule.  Objection  repeUed.  Murray  v.  Camp- 
hell,  1878  (J.),  6  R  3  ;  16  S.  L.  R,  71, 

23.  Complaint— Ck)mpetenc7— Breach  of 
the  Peace— Breach  of  Terms  of  Proclama- 
tion by  Magistrates  under  Stat.  1606,  c. 
17 — Legality  of  Proclamation. — Members  of 
the  Salvation  Army  were  convicted  by  magis- 
trates of  a  breach  of  the  peace  and  of  a  breach 
of  the  terms  of  a  proclamation  issued  by  the 
magistrates  under  the  statute  1606,  c,  17. 
An  appeal  was  taken  on  the  grounds  (1)  that 
the  facts  proved  did  not  constitute  a  breach 
of  the  peace,  and  (2)  that  it  was  uUra  vires  of 
the  magistrates  to  issue  the  proclamation. 
Appeal  dismissed.  Deakin,  dx,  v,  MUne,  1882 
(J.),  10  R.  22  ;  20  S.  L.  R.  30. 

24.  Complaint  —  Competency  —  Conclu- 
sion partly  Bad— Valid  Conviction. — A  con- 
viction hdd  valid,  although  it  proceeded  on 
a  complaint  which  incompetently  craved  ex- 
penses. The  crave  for  expenses  was  not  acted 
on.  Bae  v.  Hamilton,  1904  (J.),  6  F.  42 ;  41 
S.  L.  R.  633 ;  12  S.  L.  T.  134. 

25.  Complaint  —  Competency  —  Contra- 
vention of  Education  Acts  —  Complaint 
Unsigned— Education  (Scotland)  Act,  1872, 
sees.  70,  71  — Education  (Scotland)  Act, 
1883,  sees.  9,  14— Summary  Jurisdiction 


Act,  1881,  sec.  9. — A  complaint  alleging  a 
contravention  of  the  Education  Acts,  1872- 
1883,  and  praying  for  an  attendance  order, 
was  brought  under  the  Summary  Jurisdiction 
Act,  1881,  and  was  signed  neither  by  the  com- 
plainer  (the  School  Board)  nor  a  duly  qualified 
law-agent,  as  sec  9  requires,  but  by  an  officer 
appointed  by  the  School  Board  to  repoit  de- 
faulters to  them.  Held  that  the  complaint  was 
properly  initiated.  School  Board  of  N,  Uist 
V.  Macdoncdd,  1885,  5  Coup.  614;  22  S.  L,  R. 
664. 

26.  Complaint  —  Competency  —  Pawn- 
broker—Excise Prosecution — Specification 
-Imprisonments-Pawnbrokers  Act,  1872, 
sees.   5,   6,   37,   62,   56— Inland   Bevenue 
Act,  1823,  sees.  79,  82,  84— Summary  Pro- 
cedure Act,  1864»  sees.   4^  25,  Sched.  K 
—Summary  Jurisdiction  (Scotland)  Act, 
1881,  sees.  6,  11  — Summary  Prosecution 
Appeals  (Scotland)  Act,  1875,   sees.  2,  3. 
— ^A  person  convicted  upon  a  complaint  brought 
under  the  Summary  Jurisdiction   (Scotland) 
Acts,  1864  and  1881,  before  two  Justices  sitting 
as  a  Court  of  Summary  Jurisdiction,  in  terms 
of  the  Pawnbrokers  Act^  1872,  of  having  con- 
travened sec,  6  thereof,  in  so  far   as,  time 
libelled,  ''he  did  in  his  diop"  (a broker's)  ''act 
as  a  pawnbroker  within  the  meaning  of  said 
Act,  particularly  section  6  thereof,  by  taking  a 
watch  and   chain   with  guinea   attached    in 
pawn,"  from  a  person  named  and  designed, 
"  without  having  in  force  a  proper  licence  fi-om 
the  Commissioners  of  Inland  Revenue,''  brought 
a  Bill  of  Suspension  before  the  High  Court 
on  the  ground  that  the  complaint,  being  neither 
relevant  nor  sufficiently  specific,  the  conviction 
Mas  inept^  and  was  also  further  bad  in  respect 
that  under  the  Summary  Procedure  Act,  1864, 
and  the  Pawnbrokers   Act   of   1872,  it  was 
competent  only  to  award  immediate  imprison- 
ment, in  place  of  imprisonment  after  fourteen 
days,  on  failure  to  pay  the  penalty.    The  re- 
spondent, the  Public  Prosecutor,  objected  to 
the  competency  of  the  Bill  on  the  ground  that 
the  case  was  a  Revenue  one,  and  the  only  re- 
dress competent  under  the  revenue  statutes 
in  such  prosecutions  was  by  way  of  appeal  to 
the  Quarter  Sessions,  and  thereafter  by  appeal 
upon  a  Case  stated  for  the  opinion  of  the  Court 
of  Session  as  the  Court  of  Exchequer.    Held 
that,  as  an  offence  punishable  by  penalty,  or, 
failing  payment,  imprisonment,  was  sufficiently 
disclosed  on  the  face  of  the  complaint,  it  was 
not  necessary  to  decide  the  question  of  com- 
petency raised,   and  the  Bill  of  Suspension 
refused,  with  expenses.    Hunter  v.  Mawlamy 
1883,  5  Coup.  354  ;  21  S.  L.  R.  122. 

34 
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27.  Oomplaint--Ctompeteiic]r--8iioo6igiTe 
OomplAintfl—PaUie  Health  Act^  1867,  sec 
26— XJiUKrand  Meat.— When  a  person  was 
discovered  with  unsound  meat  in  his  poeaesaion, 
held  competent  to  present  a  petition  for  warrant 
to  destroy  the  meat,  and  thereafter  to  present 
a  second  petition  praying  for  penalties  and  ex- 
penses. Gibton  v.  Ayr  Town  CounoUy  1882  (J.), 
20  R  47  ;  30  S.  L.  R.  331. 

28.  Complaint  —  Competency  —  Title  of 
Complainer— Inspector  of  Poor— Liability 
of  PariBh  for  upkeep  of  Children  committed 
to  an  Industrial  SchooL— A  magistrate 
granted  orders  imder  the  Industrial  Schools 
Act,  1886,  for  the  detention  of  three  children 
in  an  industrial  school,  as  being  subject  to  the 
provisions  of  the  Act,  and  the  children  were 
detained  accordingly.  The  inspector  of  indus- 
trial schools  then  made  a  claim  under  sec.  38  of 
the  statute  for  maintenance  of  the  children 
against  the  inspector  of  poor  of  the  parish  to 
which  the  children  were  alleged  to  be  charge- 
able as  paupers.  The  inspector  of  poor  there- 
upon presented  a  bill  of  suspension,  in  the 
High  Court  of  Justiciary,  of  the  orders  of  de- 
tention, on  the  ground  of  irregularity  in  the 
proceedings.  It  was  proved  that  the  children 
were  not  chargeable  as  paupers.  Held  that  the 
complainer  had  no  title  to  complain,  and  com- 
plaint diemtseed.  Deas  v.  Stewart^  1886,  22 
8.  L.  R.  845. 

29.  Complaint— Desertion  of  Diet  pro  loco 
et  tempore. — The  desertion  of  a  diet  pro  loco  et 
tempore  exhausts  the  complaint.  The  prosecutor 
may  serve  a  new  complaint.  Colliru  v.  Lcmg^ 
1887  (J.),  15  R.  7  ;  26  S.  L.  R  19. 

80.  Complaint— Penalty— Conduaion  for 
— Summary  Jurisdiction  Acts,  1864^  see  4, 
Sched.  A;  1881,  sec.  6. — A  complaint 
under  the  Summary  Jurisdiction  Acts  for  a 
statutory  offence  was  framed  on  the  model  of 
Schedule  A  of  the  Act  of  1864,  but  concluded 
for  ^  the  pains  of  law  '*  instead  of  the  schedule's 
''the  penalties  provided  by  this  Act.''  It 
narrated  that  the  contravention  charged  in- 
volved alternatively  and  five  or  six  months'  im- 
prisonment, and  failed  to  refer  to  sec.  6  of  the 
Act  of  1881,  under  which  the  maYimum  term 
of  imprisonment  in  the  circumstances  was  two 
months.  The  accused  was  convicted  and 
sentenced  to  thirty  days.  The  Court  refused 
a  note  of  suspension*  M^Leod  v.  TarrtUj  1892 
(J.),  20  B.  6 ;  30  S.  L.  B.  36.  M'Ewm  v. 
Lord  Ahinger,  1894  (J.),  21  B.  14 ;  31  S.  L.  B. 
327 ;  1  S.  L.  T.  466. 


3L  Conq^laint — Penalty — Modifloition 
of  Penalty  by  Statute— Notice.— Where  a 
statutory  penalty  is  modified  by  a  more  recent 
statute,  a  citation  of  the  latter  in  a  oQmphiint 
is  held  to  be  sufficient  notice  of  the  modification, 
although  the  complaint  itself  starts  off  by  re- 
citing the  more  stringent  penalty.  Stewart  v. 
Uppldfy,  1899  (J.),  1  F.  77 ;  36  S.  L.  R.  656  ; 
7  S.  L.  T.  39. 

82.  Complaint— Penalty— Spedfication — 
Alteniatiye  Penaltiee.— Where  there  is  on 
alternative  penalty  imposed  by  statute  for  the 
commission  of  an  offence,  a  complaint  charging 
the  offence  must  set  forth  both  alternatives. 
Beid  V.  Miller,  1899  (J.),  1  F.  89 ;  36  a  L.  R 
910 ;  7  S.  L.  T.  120. 

33.  Complaint— Penalty  — Spedfication 
of  Penalties  —  Summary  Procedure  Act^ 
1864^  Sched.  A,  Form  fL—Held  that  in  the 
case  of  statutory  offences  the  Summary  Pro- 
cedure Act,  1864,  requires  the  penalty  to  be 
set  out  in  the  body  of  the  complaint  M^Kenseie 
V.  Cadenhead,  1897  (J.),  25  B.  44 ;  35  &  L.  B. 
263  ;  5  S.  L.  T.  228. 

34.  Complaint— Belevancy— Ambiguity. 

— A  complaint  charged  the  accused  with  traffick- 
ing in  whisky  "^  with  A.  B.  and  CD."  Heldthat 
the  complaint  was  ambiguous.  It  did  not 
appear  whether  A.  B.  and  C.  D.  were  con> 
federates  or  customers.  Carr  v.  NeiUon^  1894 
(J.),  21  B.  29 ;  31  S.  L.  R  336;  1  S.  L.  T.  468. 


36.  Complaint— Belevancy— J 
ArgumentatiTe  Conduaion- Theft— Ap- 
propriation of  Money. — ^A  complaint  set  out 
that  the  accused  found  a  £l  note,  that  he  denied 
finding  it,  that  he  appropriated  it  and  did 
"thus  steal"  it.  Held  that  theft  was  not 
relevantly  averred.  Campbell  v.  M^Lennan^ 
1888  (J.),  16  B.  66  ;  26  S.  L.  B.  446. 

36.  Complaint— Relevancy —Ambiguity 
—Narratiye  — Trafficking  in  Ezdsable 
Liquor. — The  narrative  forms  no  part  of  the 
charge,  and  is  not  imported  into  it.  A  com- 
plaint set  forth  that  in  pursuance  of  a  war- 
rant duly  granted,  a  search  had  been  made  in 
premises  occupied  by  the  accused  and  not 
licensed,  and  that  excisable  liquors  had  been 
found  there  which  were  kept  by  the  accoaed 
''for  the  purpose  of  traffic."  ''And  he  has 
thereby  been  guilty  of  an  offence  under  and 
in  breach  of  the  said  section  of  the  Public- 
Houses  Act."  Held  that  the  complaint  w»8 
irrelevant.  Zaino  v.  Malloek,  1902  (J.),  4  F. 
94;  39  S.  L.  B.  778;  10  S.  L.  T.  22a 
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87.  Oraiplaint— BeleTancy— Ambiiouty 
^RingiBg  Bell  in  Bnzg h— Oautioii  to  Desist. 
— A  vendor  of  coal  was  warned  bj  a  police 
constable  not  to  ring  his  bell  in  front  of  an 
infants'  school.  The  police  have  this  power, 
by  virtue  of  sec.  381)  subsec.  41,  of  the  Burgh 
Police  Act,  1892,  and  exercised  it  on  the  pre- 
sent occasion  in  consequence  of  complaints 
made  by  the  teacher  of  the  school  that  the 
ringing  of  bells  interfered  with  the  conduct 
of  lessons.  Two  months  afterwards  the  coal- 
seller  was  passing  the  school  and  rang  his 
belL  He  was  at  once  charged  and  convicted. 
The  complaint  did  not  set  forth  that  any  one 
had  been  annoyed  by  the  bell ;  more  especi- 
ally it  did  not  appear  that  the  children  were 
in  school  at  the  time  of  its  ringing.  Convic- 
tion quailed,  Dawwn  v.  Sharpe,  1898  (J.),  25 
B.  69;  36  S.  L.  B.  746;  6  S.  L.  T.  12. 

38.  Gomplaint  —  BeleTaiicy— Breach  of 
Peace. — ^A  complaint  charged  a  number  of 
persons  that,  at  a  stated  time  at  a  specified 
place,  they  did  ^  form  part  of  a  disorderly 
crowd  and  behave  in  a  disorderly  manner  and 
disturb  and  annoy  the  lieges  and  commit  a 
breach  of  the  public  peace."  Objection  to  re- 
levancy of  the  complaint  repelled.  BewgUus  v. 
Blair,  1888  (J.),  15  B.  45 ;  26  S.  L.  R.  3ia 

39.  Oomplaint—BeleTaiicy— Breach  of 
Peace, — Hdd  that  a  complaint  which  set 
forth  that  the  accused  had  during  a  meeting 
of  the  Salvation  Army  ^*  conducted  himself  in 
a  riotous,  outrageous,  and  disorderly  manner 
by  then  and  there  shouting  and  screaming  at 
the  top  of  his  voice  or  otherwise  creating  a 
noise  and  disturbance,  whereby  said  meeting 
was  interrupted  and  disturbed  and  a  breach 
of  the  peace  committed^"  was  relevant.  Hendry 
V.  FmffUBonj  1883  (J.),  10  B.  63;  20  a  L.  B. 
659. 

40.  Gomplaint—Belenuicy— Breach  of 
Peace. — ^A  complaint  was  made  against  an 
accused  for  breach  of  the  public  peace  at  a 
public  political  meeting,  when,  instead  of 
putting  questions  as  invited,  he  addressed  the 
meeting,  disobeyed  the  chairman's  orders,  be- 
haved in  an  excited  and  disorderly  manner, 
and  did  disturb  the  proceedings  so  that  the 
meeting  had  to  be  dosed.  Complaint  held 
irrelevant,  Armawr  v.  Maoraef  1886  (J.),  13  R 
41 ;  23  S.  L.  B.  515. 

41.  Complaint— Betevaacy—Oldectloii  to 
— Embeszlement— Unincoxpoxated  Society. 
^A  complaint  charging  the  accused  that  he, 
while  acting  as  treasurer  of  a  trades  union, 


received  money  from  certain  persons  and 
embezzled  it,  hdd  relevant.  Agnew  v.  Addiion^ 
1892  (J.),  20  R  19. 

42.  Complaint— BeleTancy—Oldectlon  to 
•—Pine  or  Imprisonment  —  Limited  Com- 
pany.— An  objection  was  taken  to  the  rele- 
vancy of  a  complaint  which  set  forth  that  the 
accused — ^a  limited  company — was  liable,  fail- 
ing payment  of  fines  incurred,  to  imprison- 
ment. Objection  repeUed,  Fletcher  v.  Eglinton 
Chemical  Coy.  Ltd.,  1886  (J.),  14  R  9;  24 
a  L.  R  47. 

48.  Complaint— BeleTancy—Oldectlon  to 
—Loitering  and  Importuning  in  Street- 
Window- Edinburgh  ProTisional  Order, 
1867,  sec.  100.— A  comphunt  charging  an 
offence  of  importuning  in  the  street  under  sec. 
100  of  the  Edinburgh  Provisional  Order,  1867, 
set  forth  that  the  accused  importuned  pas- 
sengers in  the  street  from  'Hhe  windows 
of  the  house  occupied  by  her."  Complaint 
held  irrelevant.  Ford  v.  Linton,  1879  (J.),  6 
B.49. 

44.  Complaint— Belevancy—Oldection  to 
—Night  Poaching— Alleged  Time  of  Offence 
—Competency  of  Appeal— Statute  9  Qeo. 
rV.  c.  69,  sees.  1, 12. — Complaint  of  an  offence 
within  the  meaning  of  the  statute,  9  Geo.  IV . 
c.  69,  sec.  1,  held  irrelevant,  the  time  of  offence 
alleged  not  being  in  accordance  with  the  pro- 
visions of  the  statute ;  and  objection  to  the 
competency  of  the  Bill  of  Suspension  repeUed. 
Drumnumd  v.  Latham,  1892  (J.\  3  White  166 ; 
29  S.  L.  R  481. 

45.  Complaint— Beleranc^r—Oldeetion  to 
— Contractor  —  Contractor  Employed  on 
Bead— Boads  and  Bridges  (Scotland)  Act, 
1878^  sec.  23,  and  Sched.  C,  sec.  lOh— Held 
that  a  complaint  of  a  contravention  of  sec 
123  of  the  Boads  and  Bridges  Act,  1878,  was 
irrelevant,  which  merely  designated  the  re- 
spondent as  ''contractor,"  without  setting 
forth  that  he  was  a  contractor  employed  on 
the  road.  Oemmdl  v.  Cooper^  1893  (J.),  1  Adam 
109;  31  S.  L.  R  57;  1  S.  L.  T.  27& 

46.  Complaint— Belevancy— Objection  to 
—Cruelty  to  Horse*- Knowledge  of  Horse's 
Condition  —  Prerention  of  Cmelty  to 
ATiifna.la  Act,  1850,  soc.  h—Held  that  a 
complaint  against  a  servant  for  using  his 
master's  horse  to  draw  a  cart  when  su^ring 
from  a  bleeding  wound  under  the  saddle,  was 
irrelevant  as  it  did  not  set  forth  knowledge 
on  the  servant's  part  of  the  horse's  condition. 
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Downie  v.  FrcueTf  1893  (J.),  1  Adam  80 ;  30 
8.  L.  R  897  ;  1  S.  L.  T.  177. 

47.  Ckimplaint— Belerancy— Olu'ectionto 
— Stuninary  Procedure— BeBervatioiL— In 
summary  procedure  relevanoy  must  be  dis- 
posed of  before  the  accused  is  called  upon  to 
plead.  PhiUips  v.  Ourrie,  1901  (J.),  3  F.  75 ; 
38  S.  L.  R.  796. 

48.  Gomplaint— Belevancy— Oldectionto 
— Vaccination  Enforcement— Prosecntor— 
Ohild  moved  from  one  Parish  to  Another. 

— While  Summers  was  resident  in  Kelvin 
district  of  Glasgow  he  evaded  the  vaccination 
of  his  daughter  Evelyn  until  she  was  three 
years  of  age.  At  that  period  he  moved  to 
Gk)van.  His  name  was  forwarded  by  the 
Kelvin  registrar  to  the  inspector  of  poor  in 
Glasgow,  and  by  him,  in  turn,  to  the  Govan 
inspector,  who  took  steps  to  have  the  child 
vaccinated,  and,  when  Summers  forbade  the 
operation,  prosecuted  him.  Summers  ob- 
jected to  the  relevancy  of  the  complaint  that 
the  authority  to  order  vaccination  and  to 
prosecute  should  have  been  the  Glasgow 
Parish  Council,  The  Oourt  repelled  the  ob- 
jection. Wallace  v.  Svmmers,  1900  (J.),  3  F. 
27  5  38  S.  L.  R.  176. 

49.  Gomplaint  — Belevancy  — Oldection 
not  taken  in  Court  below— Going  to  Sub- 
stance —  Statutory  Offence.  —  Where  an 
objection  to  relevancy  of  a  complaint  goes  to 
the  substance  of  the  offence  charged,  it  may 
be  stated  on  appeal  or  in  suspending  a  con- 
viction, although  it  was  not  stated  in  the 
Court  below.  Gladstone  v.  Stevenson,  1902  (J.), 
4  F.  66;  39  S.  L.  B.  643;  10  S.  L.  T.  92. 

50.  Complaint— Belevancy— Objection  to 
—Sending  Threatening  Letters— Extorting 
Money  —  Veritas,  proving.  —  Gircumstancea 
in  which  sending  letters  threatening  to  ex- 
pose immoral  conduct  unless  alleged  promises 
to  pay  money  were  fulfilled,  held  a  relevant 
charge.  Per  curiam,  An  offer  to  prove  the 
Veritas  would  not  in  such  a  case  be  an  ad- 
missible defence  on  the  merits,  the  purpose 
being  to  extort  money.  Observations  upon 
the  case  of  HJd,  Advocate  v.  Grawford^  High 
Court,  February  11, 1850,  J.  Shaw,  p.  309,  at 
p.  328.  H.M.  Advocate  v.  McDonald  and  Laird, 
1879,  4  Coup.  268. 

51.  Complaint— Relevancy— Objection  to 
—Time  of  Stating— Essence  of  Charge- 
Test  of  Quality  of  Objection.— An  objection 
to  the  relevancy,  if  it  involve  the  essence  of 


the  charge,  may  be  stated  on  appeal,  although 
not  stated  in  the  inferior  Courts.  Opinion  by 
Ld.  Justice-Clerk  Blacdonald  that  the  teet  as 
to  the  quality  of  the  objection  is  the  question, 
''Could  the  prosecutor  in  the  Court  below 
have  offered  to  amend  P"  Zaino  v.  MaUoeh^ 
1902  (J.),  4  F.  94 ;  39  S.  L.  R.  778;  10S.L.T. 
228.  Maeleod  v.  MacdomOd,  1903  (J.),  5  F.  77  ; 
40  S.  L.  B.  566 ;  10  S.  L.  T.  787. 

52.  Complaint— BeleTancy-ObJection  to 
—Valuation  of  Land»— Yearly  Rent— False 
Return— Lands  Valuation  Act,  1854  sec 
7. — A  proprietor  of  lands  within  a  burgh 
having  been  convicted  and  sentenced  by  the 
Sheriff^  upon  a  complaint  charging  him  with 
having  knowingly  made  a  false  return  under 
the  Lands  Valuation  Act,  1854,  of  the  actual 
annual  rent  of  his  property,  suspended  on  the 
ground  that  the  complaint  was  irrelevant. 
HM,  that  the  complaint  ought  to  have  set 
forth  wherein  the  return  was  erroneous, 
and  what  was  the  actual  annual  value  of 
the  lands,  and  the  conviction  and  sentence 
suspended  accordingly.  Robertson  v.  HamUlon 
and  Blair,  1878,  4  Coup.  154;  16  S.  L.  R. 
181, 

53.  Complaint— Relevancy— Penalty — 
Fishing— Herring  Fishery  (Scotland)  Act^ 
1889,  sec.  7  — Sea  Fisheries  Regulatioii 
(Scotland)  Act,  1895^  sec  10.— Where  a  bye- 
law  made  by  the  Fishery  Board  in  terms  of 
the  Herring  Fishery  (Scotland)  Act,  1889, 
rehearsed  the  statutory  penalty  for  its  breach, 
the  part  of  it  dealing  with  penalties  was  held 
to  be  of  no  effect  to  invaHdate  the  bye-law 
itself;  and  a  complaint  made  for  breach  of 
the  bye-law  and  for  payment  of  the  statutory 
penalty  held  relevant.  But  where  the  penalty 
as  rehearsed  by  the  bye-law  had  been  changed, 
and  a  different  penalty  imposed  by  a  later 
statute,  a  complaint  for  breach  of  the  bye-law 
and  the  penalty  as  therein  set  forth  held 
irrelevant.  Wilson  v.  Mackende;  Wilson  v. 
Rwit,  1896  (J.X  23  R.  56 ;  33  S.  L.  R.  421 ; 
3  S.  L,  T.  308. 

54  Complaint— Relevancy— Penalty — 
Imprisonment— Summary  Procedure  (Scot- 
land) Act,  1864^  sec.  18,  subsec.  6.— Where 
an  Act  of  Parliament  imposes  a  penalty,  but 
is  silent  as  to  the  means  of  enforcing  pay- 
ment, it  is  competent  in  a  complaint  to  oon- 
elude  for  imprisonment  in  default  of  payment, 
in  terms  of  sec.  18,  subsec.  6,  of  the  gummaiy 
Procedure  Act,  1864.  Mackirdy  v.  APKendriek, 
1897  (J.),  25  R.  49 ;  35  S.  L.  R.  267 ;  5  S.  L.  T, 
254* 


1065 


JUSTICIARY 


1066 


55.  Complaint— Belerancy— Penalty— 
No  ATennent  of  Penalty  Incnxred— Sum- 
mary Procedure  Act^  1864— Objection  was 
taken  to  a  complaint  charging  a  contravention 
of  a  statutOi  and  craving  the  Court  to  adjudge 
the  accuaed  to  '^  suffer  the  penalties  provided 
by  the  said  Act,"  that  the  penalties  imposed 
by  the  Acts  alleged  to  have  been  contravened 
were  not  embodied  in  the  complaint.  Held 
that  the  omission  to  set  forth  the  penalties 
incurred  was  fatal  to  the  conviction.  Jackaon 
V.  Stevenson,  1897  (J.),  24  B.  38 ;  34  S.  L.  R. 
430 ;  4  S.  L.  T.  277. 

56.  Complaint  —  Belerancy  —  Separate 
Charges— Mobbing  and  Rioting- Invading 
Lockfast  Places  —  Summary  Jurisdiction 
Acts,  1864  and  1881.— Two  persons  were 
charged  with  mobbing  and  rioting,  and  in- 
vading lockfast  places.  At  the  trial,  the 
prosecutor  deserted  the  charge  of  mobbing 
and  rioting.  Held  that  there  was  a  relevant 
charge  against  them,  as  individuals,  of  invad- 
ing lockfast  places.  Mackenzie  v.  Frcuer,  1882 
(J.),  lOR.  1;  20S.L.  R.  21. 

57.  Complaint  —  Relevancy  —  Separate 
Charges — Penalty —Modus— Amendment. 

— A  complaint  which  charged  two  separate 
breaches  of  the  Prevention  of  Cruelty  to 
Animals  Act,  prayed  for  a  conviction  of  the 
"  aforesaid  offence."  Held  that  the  complaint 
was  irrelevant  and  incompetent,  and  leave  to 
amend  refused,  Jameson  v.  DoncUd,  1896  (J.), 
4  S.  L.  T.  57. 

58.  Complaint  —  Relevancy  —  Specifica- 
tion—Bye-law— Betting.— A  young  man  met 
a  bookmaker  who  was  walking  up  and  down 
a  street,  and  handed  him  a  piece  of  paper  and 
sundry  coins.  Held  that  these  two  had  not 
''assembled  together  in  the  street  for  the 
purpose  of  engaging  in  lotteries,  betting,  or 
gambling,"  and  a  conviction  of  the  bookmaker, 
under  sec.  393  of  the  Burgh  Police  (Scotland) 
Act,  1892,  quashed,  Bonnar  v.  Walker,  1896 
(J.),  23  R  39 ;  33  S.  L.  R.  272 ;  3  S.  L.  T.  244. 

59.  Complaint  —  Relevancy  —  Specifica- 
tion— Bye-law — Traffic. — A  driver  was  con- 
victed on  a  complaint  that  he  had  failed  to 
drive  **at  a  regular  and  steady  pace  not 
exceeding  six  miles  an  hour,"  in  contraven- 
tion of  a  bye-law.  Conviction  qtmshed,  the 
complaint  being  irrelevant  for  want  of  speci- 
fication. Drummond  v.  MacmUlan,  1896  (J.), 
24  R.  1;  34  S.  L.  R.  98;  4  S.  L.  T.  132. 

60.  Complaint  —  Relevancy  —  Specifica- 
tion—Clerical Error— Alteration  in  Com- 


plaint after  Service— Penalty.— Oormack 
was  convicted  of  selling  whisky  to  an  in* 
toxicated  person,  in  contravention  of  the 
Public-Houses  (Scotland)  Acts  Amendment 
Act,  1862,  sec.  21,  and  9  Geo.  IV.  c.  58,  sec*  21. 
The  complaint  set  forth  the  offence,  and  speci- 
fied the  consequent  penalties  as  declared  by 
sec.  21  of  9  Geo.  IV.  c.  58.  By  a  clerical  error 
**  sec.  2 "  appeared  on  the  complaint  instead 
of  "sec.  21."  Oormack  sought  to  set  aside 
the  conviction  because  (1)  the  Act  of  1862  did 
not  itself  create  an  offence,  but  merely  re- 
ferred to  previous  Acts  which  did;  (2)  after 
the  service  of  the  complaint,  the  principal 
complaint  was  altered  by  changing  *'  sec.  2  " 
of  the  Act  9  Geo.  IV.  c.  58  into  ''sec.  21." 
Sec.  2  had  no  bearing  on  the  case.  Held  (1) 
that  mention  of  the  previous  Acts  was  not 
necessary;  (2)  that  supposing  the  alteration 
to  have  been  made,  it  would  not  vitiate  the 
conviction,  the  penalties  having  been  specified 
in  the  complaint.  Cormack  v.  Mackenssiey  1897 
(J.),  24  R  36;  34  S.  L.  R.  429;  4  S.  L.  T.  276. 

61.  Complaint  —  Relevancy  —  Specifica- 
tion—Coal  Mines  Regulation  Act,  1887, 
sec.  49,  rule  1. — ^A  complaint  of  a  breach  of 
the  Coal  Mines  Regulation  Act^  1887,  charged 
failure  to  sufficiently  ventilate.  No  defects 
of  ventilation  were  specified.  Held  that  the 
complaint  was  irrelevant.  Roberts  v.  Atkinson, 
1890  (J.),  18  R.  8;  28  S.  L.  R.  48. 

62.  Complaint— Relevancy— Specification 
—  Designation  —  Conviction  —  Medical 
Qualification  —  Medical  Act^  1858.  —  A 
penalty  is  imposed  by  sec.  40  of  the  Medi- 
cal Act,  1858,  on  any  one  who,  by  an  addition 
to  his  name,  implies  "  that  he  is  registered 
under  this  Act,  or  that  he  is  recognised  by 
law  as  physician  or  surgeon,  or  licentiate  in 
medicine  or  surgery,  or  a  practitioner  in 
medicine,  or  an  apothecary."  A  gentleman 
who  practised  the  art  of  healing  appended 
to  his  name  the  letters  ''A.M.S."  He  was 
charged  under  the  above  section  with  pre- 
tending to  be,  and  taking  or  using,  the  title 
of  physician,  <&c  In  the  charge  he  was 
designed  as  ''calling  himself  physician,  and 
using  the  letters  'A.M.S.*  after  his  name," 
but  neither  of  these  actions  was  made  part  of 
the  charge  itself.  He  was  convicted  of  ''wil- 
fully and  falsely  taking  and  using  the  title  or 
the  addition  of  '  A.MS.,'  implying  that  he  was 
recognised  by  law  as  a  practitioner  of  medi- 
cine." Held  (1)  that  the  words  in  the  desig- 
nation could  not  be  read  as  part  of  the 
charge;  (2)  that  the  complaint  was  wanting 
in  specification;  (3)  that  the  conviction  did 


nov  ^>pi7  K>  uie  ODMrg».  Jiamntm  r.  tUMn 
mm,  1898  <J.),  1  F.  14;  36  &  L.  R,  tl7;  i 
a  L.  T.  103. 


03.  Oomplaiiit  —  BAleraoer 
tioa  ~  Bxposnn  of  Inf«eted  PuBon 
FnUic  Haalth  Act,  1887,  wc.  18.  — Com- 
plaint  of  oontrAiTeiitioa  of  lea  4S  hdd  Jirsle- 
vaat,  u  it  did  not  lUte  that  aocuwd  was 
in  oho^e  of  the  infected  parKm.  Kdto  Du- 
tnd  CbmmittM  v.  Fairhairn,  1891  (J.),  3  White 
M;  S9&L.R.284. 

64.  Complaint  ~  BelevMicjr  —  Spedllca- 
tlon— 01as«ow  Police  Act,  1866,  sec.  135, 
■ubaoc.  6. — A  periou  wu  charged  with  liBTing 
oontnTened  sec  13&,  lubiec.  6  of  the  aboTe 
Act  b7  haring  "  been  riotous  and  disorderlf 
in  his  bebanour  b7  ahoutinf;  aloud,  b^  all 
which  or  part  thereof  a  noise  and  distorbanoe 
was  onated  and  a  lai^  crowd  assembled,  and 
the  lieges  were  annoyed."  Hdi  that  the  com- 
plaint was  irrelevant  from  want  of  specifica- 
tion. Riidvit  v.  M'Phet,  1882  (J.),  10  fi.  9 ;  20 
S.  L.  B.  26. 

65.  OompUnt  —  Belenncr  —  Spedilca- 
tion  —  Harbonrinc  Prostitutes  —  QlMgow 
Police  Act)  1866.— An  appeal  was  taken  by  a 
person  who  was  convicted  of  a  contravention 
of  the  above  Act  bj  having  allowed  her  house 
to  be  need  "  for  the  purpose  of  harbouring 
prostitutes  for  the  purposes  of  prostitution," 
on  the  grounds  (1)  that  the  complaint  was 
irrelevant  in  respect  that  the  names  of  the 
prostitutes  were  not  libtilled ;  and  (2)  that 
there  waa  no  oontravention  of  the  statute,  as 
only  one  prostitute,  other  than  the  appellant, 
was  Id  the  house.  Appeal  dismUted.  Milton 
V.  M'Phee,  1882  (J.),  10  B.  20 ;  20  S.  L.  R  33. 

06.  Oomplaiat  —  BeleTuicy  —  Speoific»- 
tion  —  ludeceilcy. — Held  to  be  a  relevant 
oha^e  of  indeoency  against  a  man  to  complain 
that  ha  did,  contrary  to  the  Glasgow  Polioe 
Acts,  "wilfully  and  indecently  expose  his 
naked  person  or  private  parts  in  view  of  Isa- 
bella Uilne  and  Annie  U'Fherson,  in  Olaienoe 
Street,  Qlasgow."  ^iirp«r  v.  Neiiton,  1898 
(J.),  1  F.  1 1  36  S.  L.  B.  64;  6  S.  L.  T.  182. 

67.  ComplAiiit  —  Keleraacy  —  8pecifle»- 
tion — Indecency.  —  It  i»  not  sufficient  to 
oomplftin  against  a  man  that  he  did  "  wilfully, 
indecently,  and  io  a  shameless  manner  expose 
his  person  "  to  some  one  else.  Both  oomplaint 
and  conviction  must  specify,  with  realistic 
detail,  the  acts  performed  and  the  parts  dis- 
played by  the  bccubwI.      Cu-tHji  v.   MiilUxk, 


1890  (J.),  S3  K  43;  33  O.  Ij.  O. *ll ;  OCkU 


SB.  OoaqOaint  —  Belomier  —  Sptdfln- 
tion — Hodnf — Aisult  —  Pri»-llshtiin(— 
Breach  of  the  Peace.— Two  pri«e-fight«« 
after  a  combat  were  chafed  with  asMulting 
each  other,  "or  otbarwiae  of  the  erima  <J 
breach  of  the  peaoa."  The  charge  specified 
the  modu* — striking  repeatedly  with  fists  aa 
the  bead,  body,  and  face,  "to  the  injorr  of 
their  peratms."  They  were  convicted  of  the 
crime  of  assault,  aa  libelled.  Beld  that  the 
compMnt  and  conviction  were  regular.  DoUt 
and  Anolh^  v.  Ntii^M,  1899  (J.),  1  F.  79;  36 
8.  L.  R.  667 ;  7  8.  L.  T.  3a 

69.  Complaint  —  Belerancy  —  Speeiitear 
Hon- HodTifl— StatntoTT  OfTence  —  Bnz^ 
Police  Act,  1892,  sees.  87,  477.— Where  a 
statute  oonstitntes  an  oflbnoe  in  general 
terms  of  description,  a  complaint  founded 
on  the  Act  may  repeat  the  words  of  the 
statute  without  specifying  the  nuxfut.  Martw 
V.  Anderton,  1900  (J.),  2  F.  60;  37  8.  L.  B. 
991;  8S.I..T.  148. 

70.  Oomplaint  —  Belevaacy  —  Speciflesr 
tion— Uodns— "TialBckinc"  in  Licensed 
LiiiaOT. — Quittion:  In  a  complaint  of  "tnf- 
fictdng  without  a  certificate  "  must  the  modat 
of  the  oSence  be  specified  f  Carr  r.  Neilmm, 
1894(J.),  21R.  29;  31  8.L.B.336;  1  8.L.T. 
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71.  Oomplaint  —  Belerancy  —  Specificar 
tion  —  PeijoXT.  —  Htld  that  a  complaint 
charging  perjury  was  wanting  in  specifica- 
tion, where  it  f^led  to  set  forth  clearly  what, 
aooording  to  the  prosecutoT,  was  the  true 
state  of  the  fact  upon  which  the  accused  had 
perjured  himself.  Sanderton  v.  Hart,  1899 
(J.),  1  F.  87  ;  36  a  li.  R.  909 ;  7  8.  L.  T.  120. 

72.  Complaint  —  Belerancy  —  SpedJica- 
tios  —  Pablic-HouMB  Acts  Amoidmeat 
(Scotland)  Act,  1862,  sees.  16,  37.— It  was 

oompluned  against  the  accused  that  be  had 
on  a  given  day  at  a  named  place  "hawked 
one  pint  of  spirits."  Sdd  that  the  com- 
plaint was  irrelevant,  because  it  did  not  state 
whether  the  offence  was  committed  by  selling 
spirits  or  by  offering  spirits  for  aale.  Facte 
which  held  not  to  support  a  charge  of  hawk* 
ing.  OamxTon  v.  RuAan,  1SS6  (J.),  S3  R.  46 ; 
33  S.  L.  R  419  ;  3  a  L.  T.  269. 

73.  Complaint  —  Belerancy  —  Speciilca- 
tion— Sale  of  Pood  and  DrnKS  Act,  1876, 


oomplainer,  to  his  prejudice,  an  article  not 
of  the  nature,  Bubttuioe,  and  quality  de- 
manded, was  irrelevant  for  want  of  specifica- 
tion where  it  did  not  state  what  was  in  fact 
demanded.  HamiUon  v.  Morrison^  1903  (J.)i 
5  P.  80 ;  40  a  L.  R  573;  11  S.  L.  T.  7. 

74.  Oomplaint -*  Kelevancy  —  Speciflea- 
tion  — Senrice  Copy— DiBcrepaney.— The 
diiference  between  a  "blow "  and  a  ''kick  "  is 
not  of  sufficient  importance  to  justify  the 
Court  in  quashing  a  conviction,  where  the 
service  copy  of  the  complaint  bore  that  the 
accused  "did  strike,''  and  the  principal  bore 
that  he  *'did  kick."  Nivm  v.  HaH,  18d8 
(J.);  25  R.  89 ;  35  S.  L.  R  929 ;  6  S.  L.  T. 
120. 

75.  Oomplaint  —  Beleyancy—  SpacifLca- 
tion— Statutory  Offence—Act  made  ap- 
plicable to  Scotland  by  later  Aot,^Held 
that,  in  a  complaint  under  the  Betting  Act, 
1853,  which  was  made  applicable  to  Scotland 
by  the  Betting  Act,  1874,  it  was  not  necessaxy 
to  specify  the  section  of  the  latter  by  which 
that  effect  had  been  produced.  Hart  v. 
M'OrMdu,  1899  (J.),  2  F.  1 ;  36  &  L.  B.  912 ; 
7  &  L.  T.  119. 

76.  Oomplaint  —  Balevancy  —  Specilica- 
tion— Statutory  Offence— Lottery  — Tri- 
bnnaL — A  complaint  charging  the  sale  of 
lottery  tickets  in  contravention  of  4  Qeo,  IV. 
0.  00,  sec.  41,  should  specify  the  place  where 
the  lottery  was  held,  and  the  names  of  the 
persons  to  whom  the  tickets  were  sold.  Qties- 
tion,  whether  the  procedure  should  be  before 
justices  under  sec  67,  or  before  the  Exchequer 
Ck)urt  under  sec.  41  P  M^AUitter  v.  Dougloi, 
1878  (J.),  5  B.  30 ;  15  S.  L.  B.  458. 

77.  Oomplaint  —  BeleTancy  —  Speciflca- 
tion— Statutory  Offence— Onus  of  proving 
Innocence  put  on  Accused— Illegal  PoBaes- 
Bion  — Salmon  in  Oloae  Season— Army 
Bogimentals. — The  Tweed  Fisheries  Amend* 
ment  Act,  1859,  makes  the  possession  of  sal- 
mon during  close  time  a  punishable  offence, 
unless  the  accused  prove  that  his  possession 
was  not  in  contravention  of  the  statute. 
Held  that  a  complaint  charging  '^possession 
in  contravention  of  the  section  "  was  relevant. 
JVhiUans  v.  Stevenson,  1902  (J.),  5  F.  11 ;  40 
S.  L.  B.  278 ;  10  S.  L.  T.  443.  Cf .  aBrim  v. 
Maegreffor,  1903  (J.),  5  F.  74 ;  40  S.  L.  B. 
664 ;  10  S.  L.  T.  762,  where  the  offence  charged 
was  a  breach  of  the  Army  Act,  1881,  in  having 


78.  Oomplaint  —  BeleTancy  —  Speciflca- 
tion— Statutory  Offence— Boad—Obstme- 
tion— Oeneral  Turnpike  Act,  1831.- A 
oomplaint  under  the  General  Turnpike  Act, 
1831,  set  forth  that  the  accused  did  *^  lay  a 
large  quantity  of  thorns  or  rubbish  or  other 
matter  or  thing  whatsoever"  on  the  high- 
way, "  or  the  side  or  sides  thereof."  It  was 
not  set  forth  that  the  thorns,  &o.,  had  caused 
an  obstruction,  or  had  been  laid  by  the  accused 
upon  the  road,  in  contravention  of  the  Turn- 
pike Act.  The  accused  was  convicted  of  '*  the 
contravention  charged.''  He  brought  a  sus- 
pension, on  the  ground  that  the  oomplaint 
was  indefinite  and  wanting  in  specification. 
The  Oourt  quaehed  the  conviction.  Elliot  v. 
M^DougaUy  1899  (J.),  1  F.  64 ;  36  S.  L.  R  493. 

79.  Oomplaint  —  Belevancy  —  8pecifica> 
tion— Statutory  Offence— Salmon  Fishing- 
Breach  of  Weekly  Olose  Time— Salmon 
Fisheries  (Scotland)  Act^  1868,  sec.  24— 
Oomplaint. — Held  that  a  complaint  under 
sec.  24  of  the  Salmon  Fisheries  (Scotland) 
Act,  1868,  against  a  tenant  and  occupier  of 
a  salmon  fishery  within  the  district  of  the 
Biver  Lossie,  who,  after  removing  his  bag- 
nets  timeously  on  Saturday  night,  was  said 
to  have  replaced  them  before  the  expiry  of 
the  weekly  close  time,  was  a  relevant  com- 
plaint, and  the  interlocutor  of  the  Sheriff- 
Substitute  dismissing  it  as  irrelevant  recalled. 
Cooper  V.  Tough,  1874  (J.),  2  CJoup.  547 ;  11 
S.  L.  R  562. 

SO.  Oomplaint  —  Belevancy  —  Specifica- 
tion—Statutory     Offence— Section.— In 

charging  a  statutory  offence  the  complainant 
should  specify  the  Act  and  the  section  on 
which  he  founds.  iVhyte  v.  Boberteon,  1891 
(J.),  18  R  56 ;  28  S.  L.  B.  894. 

81.  Oomplaint  —  Belevancy  —  8peciilca> 
tion — Statutory  Offence  —  Unwholesome 
Food  exposed  for  Sale— Public  Health  Act^ 
1867,  sec.  26.— It  constitutes  a  statutory 
offence  to  expose  for  sale  for  hunum  food 
(inter  alia)  tainted  fish.  Held  that  a  oom« 
plaint  which  omitted  to  set  forth  that  certain 
unfit  fish,  exposed  for  sale  in  a  fishmonger's 
shop,  was  intended  for  human  food  was  irre- 
levant. PhiUip$y.  Avid,  1892  (J.),  19  R  29; 
29  &  L.  R  299. 

82.  Oomplaint  —  BeleTancy  —  Spedilca- 
tion— Time--"  On  Sunday  or  about  that 


time  itated  waa  "on  Sunday  or  about  that 
time."  Patlerton  v.  Macdonald,  1894  (J.),  SI 
R.  31 ;  31  a  L.  R. &I7 ;  lS.h.T.661,. 

83.  Compliant  —  Balerancy  —  BpMdflca- 
tion— Time— Place— Modus.— A  oompUint 
af^nat  a  driver  of  an  omnibus  for  braach  of  a 
regulation  charged  canvaaaing  tor  paaaengera, 
hj  "  shouting  to  persons  passing,"  in  Princes 
Street,  Edinburgh,  on  26th  Julj.  Stld  that 
the  complaint  was  relevant.  RiUkerford  v. 
S(mu!Tvaie,  1901  (J.),  4  F.  16  ;  39  S.  Ia  R.  276; 
9  8.  L.  T.  262. 

U.  OompUint  —  Belenmcy  —  Bpeciilcar 
tion — Time  and  Locos. — A  complunt  under 
the  Food  and  Drags  Act,  1876,  charged  the 
accused  with  having  delivered  an  adulterated 
butter  to  A.  B.  "  in  pursuance  of  a  contract 
for  the  sale  of  the  alleged  butter "  to  A.  B. 
So  data  by  way  of  time,  place,  or  details  of 
the  contract  of  sale  were  narrated.  Htld,  that 
the  complaint  was  irrelevant.  Lindmy  v.  Ijtw 
<t  Coy.,  1902  (J.),  4  P.  45  ;  39  8.  L.  R.  489; 
9  8.  L.  T.  427. 

85.  Oomplaint  —  Betevaacy  —  Spedflca- 
tiOB — Theft. — A  complaint  that,  time  and 
place  libelled,  the  accused  did  extract  beer 
from  two  out  of  fourteen  barrels  in  a  shed 
htld  relevant,  Ott  v.  Dean;  1B02  (J,),  4  F.  90 ; 
39  a  L.  B.  649;  10  S.  L.  T.  96. 

86.  Oomplaint  —  Belevanc?  —  Speciflca- 
tion— Truck  Amendment  Act,  1887,  sec.  6— 
Oomp&nj. — A  complaint  against  a  company 
for  a  breach  of  the  Truck  Act  must  specify 
the  partners  of  the  £rm,  or  their  agent 
through  whom  they  committed  the  breach. 
Gray  tt  Cm/,  v.  Machmna,  1899  (J.),  1  F.  65 ; 
36  a  L.  R.  486 ;  6  8.  L.  T.  372. 

87.  Oomplaint  — BeleTaiic7—8tatntoi7 
Offence. — A  complaint  of  a  contravention  of 
a  statute  must  set  forth  the  statute, — Ride  v. 
Thomam,  1901  (J.),  3  F.  33;  33  8.  L.  R.  612 ; 
8  S.  L,  T.  364 ;  but  not  necessarily  the  section, 
MacUod  V.  Macdonald,  1903  (J.),  6  P.  77  ;  40 
a  L.  R  666 ;   10  a  L.  T.  787. 

88.  Oomplaint  —  Beleran^  —  Statator; 
Ofltece  — Act  6  Qeo.  IT.  c.  83,  sec.  4— 
An^ication  to  Scotland— Prerention  of 
Crimea  Act,  1871,  aec.  1%.—Hehl  that  tlia 
jinivisi-ms  oF  sut.  -1  of  tlia  Act  Geo,  IV.  c.  H3, 
had  beec  Gitendad  tu  -Scotland  liy  see.  ].'iu£ 
ths  PreventioQ  of  Crimas  Act,  1871.     M'Lain 
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S9.  Oomplaint  — Belerancy  —  Btatntoiy 
Offence— Acting  aa  Favabrokei  without  a 
Licence— Pawnbrokers  Act,  1872.— A  per- 
son was  charged  with  having  contravened  the 
Pawnbrokers  Act,  1872,  in  bo  far  as  ha  (Ud 
(time  and  place  specified)  "act  as  a  pawn- 
broker within  the  meaning  of  eud  Act,  parti- 
cularly the  sixth  section  thereof,  by  taking  a 
watch  and  chain  with  guinea  attaclied  in 
pawn  from  A.  B.  without  having  in  force  a 
proper  hcenoe  from  the  CommissionerH  of 
Inland  Revenue  authorising  liim  to  carry  rai 
the  business  of  a  pawnbroker."  H<id  that 
the  complaint  was  relevant.  HwiUr  v.  Mavj- 
Um,  1883  (J.),  11  R.  14;  21  S.  L.  B.  122. 

90.  Oomplaint  —  Belevancr  —  Statutory 
Offence  —  Bankruptcy  Frands  and  Dis- 
abilities (Scotland)  Act,  1884.— ffeW   on- 

necessary  in  a  complaint  charging  an  undis- 
charged bankrupt  with  the  statutory  offence 
of  obtaining  credit  in  excess  of  £20,  to  libel 
"intent  to  defraud."  Hovrman  v,  Maeki*, 
1891  (J.),  18  R.  30 ;  26  8.  L.  R.  349. 

91.  Complaint  —  Belevancy  —  Statatory 
Oflisnce  —  Betting  —  One  Person  named — 
Burgh  Police  Act,  1892,  sec  393.— A  com- 
plaint charging  A.  B.  with  committing  an 
offence  agunst  the  Burgh  PoUoe  (Scotland) 
Act,  1892,  sec.  393  (against  betting)  "along 
with  one  or  more  persons  to  the  oomplainer 
unknown  "  held  good.  JValker  v.  Bonnar,  1894 
(J.),  22  R.  22  ;  32  8.  L.  R.  294. 

92.  Oomplaint  —  Belevancy  —  Statatoiy 
Offence— Breach  of  Education  Acta— TTn- 
intelligiUe  Phraseology.— See  Thortuon  v. 
Scott,  1901  (J.),  3  F.  79;  38  8.  L.  R.  814;  6 
8.  L.  T.  60. 

93.  Oomplunt— Belevancy-  Btatatoty 
Offence— Breach  of  Friendly  Society  Acta. 
— A  charge  was  brought  against  an  agent  for 
having  attempted  to  transfer  members  from 
one  society  to  another  without  their  written 
consent,  which  was  an  offence  within  the 
meaning  of  the  Friendly  Societies  Act,  1875. 
Opinion  that  same  was  relevant.  MacintoA 
T.  Metcast,  1886  (J.),  13  R.  96 ;  23  a  L.  R. 
842. 

94.  Complaint  —  Relevancy  —  Statutory 
Offence— Breach  of  Licence  Oertiflcate.— A 
cumpkint  of  an  offence  aguiiist  the  licensing 
laws  should  set   forth  that   the  acts  of  the 


aociued  complained  of  were  done  in  breach  of 
his  certificate.  Rude  ▼.  Thonumij  1901  (J.), 
3  F.  33;  38  S.  L.  B.  612;  8  &  L.  T.  442. 

95.  Complaint  —  Beleyancy  ~  Statutory 
Offence— Breach  of  Vaccination  Act,  1863. 
— Failure  by  the  prosecutor  to  state  (in  a 
complaint  against  a  parent  for  alleged  refusal 
to  haye  his  child  vaccinated)  that  the  vacci- 
nator duly  tendered  his  services,  hdd  fatal  to 
the  complaint.  Westwood  v.  Taylor,  1900  (J.), 
3  F.  1  ;  37  S.  L.  B.  928;  8  S.  L.  T.  147. 

96.  Oomplaint  —  Belevancy  —  Statntory 
Offence— Citation  of  Sections— Breach  of 
Certiflcate  of  Licence. — ^Where  a  breach  of 
certificate  of  licence  was  the  offence  charged, 
held  that  a  complaint  was  not  irrelevant  by 
the  omission  to  cite  the  sections  of  the  Acts 
of  Parliament  on  which  the  illegality  de- 
pended. JVhyte  V.  Paterson,  1904  (J.),  6  F.  32 ; 
41  S.  L.  B.  423 ;  11  S.  L.  T.  788. 

97.  Complaint  —  Belevancy  —  Statutory 
Offence— Citation  of  Section  of  Act— Quota- 
tion of. — ^A  complaint  under  the  Grame  Act, 
1832,  instead  of  referring  to  the  section, 
quoted  its  words.  Held  that  the  accused  had 
sufficient  notice  of  the  section  which  he  was 
charged  with  contravening.  M'Lay  v.  Maxwell, 
1902  (J.),  39  S.  L.  B.  782 ;  10  S.  L.  T.  229. 

98.  Complaint  —  Belevancy — Statutory 
Offence  —  Citation  of  Statute  — Year  of 
Beign. — 26  &  26  Vict.  c.  35,  sec.  17,  refers  to 
9  Geo.  IV.  c.  58.  A  complaint  charging  a 
contravention  of  sec.  17,  concluded  for  the 
penalties  '^provided  in  the  30th  sec.  of  the 
Act  Geo.  IV.  c.  58."  Held  that  the  year  of 
King  George's  reign  was  sufficiently  indicated 
by  the  reference  to  sec.  17  of  25  &  26  Vict, 
o.  35.  Chtsholm  v.  Mackenzie,  1893  (J.),  20  B. 
79;  30  S.  L.  B.  603. 

99.  Complaint  —  Bdevancy  —  Statutory 
Offence — Competency  of  Beview— Glasgow 
Police  Act,  1866. — Held  that,  there  being  a 
good  charge  in  substance,  review  by  the  High 
Court  as  to  relevancy  was  excluded  by  sees. 
131  and  132  of  the  Glasgow  Police  Act,  1866. 
(TBrien  v.  M'Phee,  1880  (J.),  8  B.  8 ;  18  S.  L.  B. 
22. 

100.  Complaint— BeloTancy  —  Statutory 
Offence  —  Contravention  of  Statutes.  —A 
complaint  set  forth  that  the  accused  had 
contravened  specified  statutes  ''or  one  or 
more  of  them."  One  of  the  statutes  referred 
to  was  admitted  to  be  irrelevant,  another  had 
been  repealed  in  the  operative  sections.    Held 


that  the  complaint  was  irrelevant. 
Dickie,  1898  (J.),  25  B.  74;  35  S.  Lb  I 
6  S.  L.  T.  13. 

101.  Complaint  —  Belerancy—Sta 
Offence— Contravention  of  two  Stat 
Statutes  to  be  read  as  one.— An  £ 
Act  was  made  applicable  to  Scotland 
English  Act  provided  penalties  for  br< 
its  regulations.  The  Scotch  Act  did  n< 
with  offences  otherwise  than  to  say  tl 
offences  should  be  prosecuted  and  pu 
"  as  directed  by  this  Act."  Held  that  a 
plaint  which  invoked  Scots  proceduri 
craved  penalties  in  terms  of  the  Englii 
was  relevant.  Marshall  v.  Phyn,  1900  ( 
F.  21 ;  38  S.  L.  B.  171  ;  8  S.  L.  T.  342. 

102.  Complaint— Belevancy— Stat 
Offences  —  Cumulative  Charges — Sep 
Crimes— Glasgow  Police  Act^  1866,  se 
(5),  (6).— A.  was  tried  in  the  Glasgow  ! 
Court  under  a  complaint  that  he  did,  coi 
to  the  Glasgow  Police  Act,  1866,  sec.  13; 
5),  conduct  himself  (date  and  place  lib 
in  a  riotous  and  disorderly  manner,  by  cu: 
swearing,  and  using  threatening  langua 
certain  constables,  to  the  annoyance  o 
lieges.      Further,  that  he  did,  at  the 
time  and  place,  assault  said  constable 
kicking  them  and    beating    them  wit! 
fists,  contrary  to  said  Act,  sec.  135  (ar 
The   prayer   asked    for   conviction  "of 
aforesaid     contravention,''    and     convi 
followed.    Held  that  the  crimes  charged 
separate    in    their    nature,    and    convit 
qwuhed,      AUchison  v.  Neilson,  1897  (J. 
R  44 ;  34  S.  L.  B.  524 ;  4  S.  L.  T.  343. 

103.  Complaint— Belevancy— Statu 
Offence— Disorderly   Conduct— Sped 
tion. — A  procurator-fiscal  charged  Peter  € 
of  66  Alexandra  Parade,  Glasgow,  that 
the  23rd  June,  in  the  shop  of  John  Ste 
son,  at  176  Castle  Street,  Glasgow/'  he 
*'  disorderly  in  his  behaviour,  to  the  annoyi 
of  the  lieges,  by  shouting  and  persiste: 
refusing  to  leave  the  said  shop,  contrari 
the  Glasgow  Police  Act,  1866,  sec.  135, 
5.    Peter  objected  to  the  relevancy  of 
charge.    It  is  no  offence  to  shout ;  it  is 
disorderly  to  refuse  to  leave  a  shop— 1 
depends  on  who  asks  you  to  go.    The  0< 
repelled  the  objections,  and  held  the  du 
relevant.     Glen  v.  Neilson,  1899  (J.),  2  F 
37  a  L.B.  16;  7  8.  L.  T.  184. 

104.  Complaint— Belevancy— Statut 
Offence— Fishery  Acts^" Possession" 


of  nnl&wfu]  poBOMiion  of  Bslmon,  hdd  nn- 
neoMurj  to  libel  whioli  of  the  oocuaed  waa 
in  phTiicftl  pouewion  of  the  fiab.  M'Attte  v. 
Hogg,  1903  (J.),  S  F.  67;  40  S.  Ix  B.  MS;  10 
a  L.  T.  761. 

105.  Complaint  —  Belsnucy—StfttiitoiT 
Oifence  —  Fiiliing  for  Balmon.— Tbs  Aot 
169B,  o.  3,  forbiddipg  Mlraon  fishing  by  net 
in  certftin  wntera,  a  oomplunt  charging  fiah- 
ing  these  waters  by  net  for  iparlinga  kM 
irrelevant,  where  it  did  not  aver  that  siuh 
fishing  was  to  the  prejudice  of  the  salmon 
fishing.  Haig  v.  Bremaer,  1903  (J.),  6  P.  98; 
40  S.  L.  K.  8flO  J  11  a.  L.  T.  263. 

106.  Complaint  —  Bel«TaDC7—Statatoi7 
Offence  —  Frandnlent  Baakraptc?  —  Con- 
csalment  of  Proper^ — "Intent  to  De- 
fhind"— "In  Conbrol  of  the  Bankrupt" — 
Specification  —  Debtors  (Scotland)  Act, 
1S80,  sec  IS— Criminal  Procednre  (Scot- 
land) Act,  1887,  sec.  S.—A.  bankrnpt  was 
indicted,  in  that  witlun  four  months  before 
the  date  of  presentation  of  hie  petition  (or 
sequestratioD  he  did  "oonoeal  in  the  stable 
X  and  in  the  house  Y  "  goods  amounting  in 
value  to  £600,  "  and  thus  he  did  not,  to  the 
best  of  his  knowledge  and  belief,  fully  and 
truly  disclose  the  state  of  his  aSairs,  in  terms 
of  the  Bankruptcy  (Sootland)  Act,  1806,  and 
did  not  deliver  up  to  his  trustee  all  his  pro- 
perty, which  he  wu  required  by  law  to 
deliver  up,  contrary  to  the  Debtors  (Soot- 
land) Act,  1880,  sec,  13,  subsec.  (A)  1,  2,  and 
3  thereof."  Seld  (1)  thst  it  was  not  neces- 
sary to  set  forth  in  the  indictment  that  the 
concealment  had  been  made  "  with  intent  to 
defraud";  (3)  that  a  good  charge  of  conceal- 
ment of  property  was  contained  in  the  indict- 
ment; (3)  that  it  was  not  necessary  to  set 
forth  that  the  property  concealed  was  "  in 
the  custody  or  under  the  control "  of  the 
accused ;  and  (4)  that  the  place  of  couceal- 
ment  of  the  articles  was  sufficiently  specified. 
Taylor  v.  H.M.  Advocaii,  1897  (J.),  24  R.  66 ;  34 
a  L.  R.  666  !  0  a  L.  T.  31. 

107.  Complaint  —  Belevancy-^tatntory 
Offence  —  Frand  ~  Obtaining  Property  by 
Frand  within  foor  Montbs  of  Seiinestration 
—Debtors  Act,  1880,  sec.  13.— A  charge  of 
obtaining  goods  on  credit  in  breach  of  the 
Debtors  Act,  1880,  held  irrelevant  because  it 
did  not  specify  the  particular  goods  obtained. 
H.M.  Advocatt  v,  Mackodi,  1888  (J.),  16  R  1  ; 
S6  8.  li.  B.  1. 


Police  Further  Powers  Act,  189%  sec  16.— 

A  complaint  of  keeping  a  house  "as  a  gaining 
or  betting  house  "  hdd  to  relevantly  chaigo  a 
oonti^vention  of  the  above  section  without 
naming  the  persons  with  whom  bets  had  been 
made,  or  drawing  any  distinction  between 
gaming  and  betting.  Tba  aooused  was  con- 
victed at  betting.  Duffy.  NeUim,  1898  (J.), 
20  B.  33;  30  a  L.  R  8S6. 

109.  Complaint— Beleraocr—fitatntorr 
Offence~6  Oea  IV.  c  83,  aec.  1— Preven- 

tien  of  Climes  Act,  1871,  sec.  1C>— Portnne- 
Telllnf. — A  charge  of  fortune-telling  must 
set  forth  that  the  accused  had  pretended  to 
tell  fortunes  with  the  intent  to  deceive  and 
impose  on  soine  one.  Smith  v.  tftilion,  1S96 
(J.),23R  77;  33B.L.B.053;  3  S.  L.  T.318. 

110.  Complaint  —  Belevancy—Statntorr 
Offence— General  Police  and  Improrement 
Act,  186%  sec  251— Street— "  Obatmction, 
Annoyance,  or  Danger  of  Beeldents  or 
PasBengeTB."^ — Seid  that  a  complaint  under 
sec.  2S1  of  the  above  Act  was  irrelevant  in 
respect  that  it  did  not  set  forth  that  the 
offence  was  "to  the  obstruction,  annoyance, 
or  danger  of  the  residenta  or  pasMngere." 
StiHing  v.  Murray,  1883  (J.),  10  R.  GB;  80 
a  li.  B.  661. 

IIL  Complaint— Beleraney — Statntrar 
Offence — General  Police  and  Improvement 
Act,  1862— Street  Obstmction.— fcU  that 
a  oomplaint  which  set  forth  that  the  panel 
"did,  by  means  of  a  bench  or  stall  loaded 
with  flowers  .  .  .  wilfully  cause  an  obstrao- 
tion  on  the  footway,"  relevantly  libelled  an 
offence  under  sea  261  of  the  Oeneial  Poliee 
and  Improvement  Act,  1B62.  M'Donald  v, 
Whtit,  1882  (J.),  8  B.  43  ;  19  a  L.  B.  673. 

112.  Oomplaint — Belevancy- Btatntorr 
Offence  —  Glasgow  Police  Act,  1866  — 
Broker's  Licence.— ^cU  (1)  that  a  oomplunt 
which  set  forth  that  the  panel  "carried  on 
the  trade  of  a  broker  within  the  meaning 
of  the  'Glasgow  Police  Act,  1866,'  without 
having  obtained  a  lioenoe  .  .  .  ,  by  then  and 
there  purchasing  from  some  person  or  persona 
to  the  complainer  unknown  second-hand 
articles  or  goods,  vis. ;  23^,  or  thereby,  potato 
bags,  which  had  been  in  use,"  relevantly 
libelled  an  ofifance  under  the  Olaagow  Police 
Act,  1866,  and  (8)  that  a  single  purchase  did 
not  prove  that  the  panel  was  carrying  on  the 
trade  of  a  broker,  as  defined  by  the  Act. 
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118.  Oomplaint— Belevaacy— Statatory 
Offence— General  Police  and  Improvement 
Act,  1862 —  *' Harbouring  Proetitntee/'— 
Held  that  in  a  oomplaint  under  sec.  337  of 
the  Greneral  Police  and  Improyement  Act, 
1862,  the  prosecutor  must  libel  and  prove 
that  the  panel  knowingly  harboured  prosti- 
tutes "  to  the  annoyance  of  the  inhabitants." 
Abbot  Y.  OrarU,  1882  (J.),  9  R.  26 ;  19  a  L.  R. 
626. 

114.  Oomplaint— Relevancy— Statutory 
Offence— Illegal  Piahing  with  Pixed  Nets 
-Must  Ownership  of  Nets  be  Libelled  7 
—Salmon  Pisheries  Act»  1861,  sec.  11; 
Salmon  Piaheries  (Scotland)  Act^  1862, 
MC.  33. — The  above  Acts  impose  penalties 
on  the  owners  of  nets  placed  in  the  Solway 
Firth  for  the  purpose  of  catching  salmon. 
An  accused,  charged  with  placing  and  using 
nets  and  catching  sixty-four  salmon  between 
2nd  July  and  3rd  August,  ''whereby  he  is 
liable  to  the  forfeiture  of  the  nets  and  to  pay 
a  penalty,''  objected  (1)  the  complaint  did  not 
state  he  was  the  owner  of  the  nets ;  (2)  did 
not  specify  the  crime, — the  complaint  reading 
as  if  catching  fish  was  the  crime  charged ;  (3) 
did  not  state  with  certainty  the  time  when  the 
act  was  committed,  i,e,  was  it  continuous  or  at 
intervals  between  the  given  dates  P  The  Court 
repeUed  the  objections.  Marshall  v.  Phynf 
1900  (J.),  3  F.  21 ;  38  S.  L.  R.  171 ;  8  S.  L.  T. 
342. 

115.  Complaint— Relevancy— Statutory 
Olfonce — Indecent  Advertisements  Act, 
1889,  sees.  3,  5. — A  complaint,  charging  an 
offence  against  the  above  Act,  set  forth  that 
the  accused  *'  delivered  a  pamphlet "  treating 
of  the  cure  of  debility  caused  by  sexual 
excess;  but  it  was  not  stated  either  that 
the  paper  was  a  pamphlet  or  that  it  was 
indecent.  Held  that  the  complaint  was  irre- 
levant. Dingwall  v.  Stevenwa^  1892  (J.),  20 
R.16;  30S.  L.R.  43. 

116.  Oomplaint— Relevancy— Statutory 
Offence  —  Intimidation  —  Conspiracy  and 
Protection  of  Property  Act»  1875,  sec.  7 
(1). — ^A  complaint,  charging  a  breach  of  the 
Conspiracy  and  Protection  of  Property  Act, 
1875,  by  intimidation,  held  relevant,  although 
it  did  not  specify  that,  as  a  result  of  the 
intimidation,  the  person  threatened  abstained 
from  work.  Agnew  v.  Mvnroy  1891  (J.),  18  R. 
22;  28S.  L.R.335. 


Protection  of  Property  Act,  1875,  sec.  7— 
Speeiflcation. — A  complaint  of  an  o£Eence 
under  sec.  7  of  the  above  Act  charged  the 
accused  of  having,  along  with  others  (charged), 
committed  a  breach  in  company  with  others 
(not  charged).  It  did  not  specify  (1)  that 
the  accused  took  active  part  in  the  pro- 
ceedings, (2)  the  words  they  used,  (3)  that 
their  acts  were  ''  wrongful  and  without  legal 
authority,^  (4)  which  of  the  various  offences 
mentioned  in  sec.  7  had  been  committed. 
Objection  to  relevancy  of  complaint  reipdltd. 
Clarkwn  v.  StuaH,  1894  (J.),  22  R.  5;  32 
S.L.R.  4;  2S.  L.T.246. 

118.  Complaint— Relevancy— Statutory 
Offence— Locomotive  on  Highway— Bye- 
Law— Locomotive  Act,  1861— Locomotives 
Amendment  Act»  1878. — Held  that  a  oom- 
plaint, charging  a  contravention  of  a  bye-law 
by  driving  a  locomotive  across  a  bridge  which 
was  closed  for  such  traffic,  need  not  specify 
that  a  notice  of  the  bye-law  was  placed  at  the 
bridge.  Cadenkead  v.  MUfUf  1887  (J.),  14  R. 
58 ;  24  S.  L.  R.  661. 

119.  Complaint— Relevancy— Statutory 
Offence  —  Order  made  with  Statutory 
Authority— Citation  of  Authorising  Act. 
— Where  the  complaint  is  that  the  accused 
has  acted  in  the  breach  of  some  order  or 
regidation  made  by  statutory  authority,  it  is 
not  necessary  to  the  relevancy  of  the  com- 
plaint to  set  forth  the  section  of  the  empower- 
ing statute,  provided  the  order  or  regulation 
said  to  have  been  infringed  be  duly  set  forth. 
Jameson  v.  Dow,  1899  (J.),  2  F.  24 ;  37  S.  L.  R. 
243  ;  7  S.  L.  T.  281. 

120.  Complaint — Relevancy — Statutory 
Offence  —  Police  and  Improvement  Act^ 
1862—"  Obstruction."— ff«U  that  a  complaint 
which  set  forth  that  certain  persons  did,  **  to 
the  obstruction  or  annoyance  of  the  residents 
or  passengers,  wilfully  cause  an  obstruction 
in  the  public  footpath  of  said  street  by  means 
of  congregating,"  did  not  libel  any  offence 
under  sec.  251  of  the  Police  and  Improvement 
Act,  1862.  Wemyse  v.  Black,  1881  (J.),  8  R. 
26;  18S.  L.R.  442. 

121.  Complaint — Relevancy  —  Statutory 
Offence— Prevention  of  Cnmea  Act,  1871. — 
OpinionSj  that  when  a  person  is  charged  under 
sec.  12  of  the  Prevention  of  Crimes  Act,  1871, 
with  an  **  assault  on  a  constable  when  in  the 
execution  of  his  duty,*'  it  is  not  necessary  to 
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Bet  forth  in  the  oomplaint  knowledge  on  the 
part  of  the  aocuBed  that  the  person  assaulted 
was  a  constable  in  the  discharge  of  his  daty. 
aBrien  v.  M'Phee,  1880  (J.),  8  R.  8;  18 
S.  L.  K  22. 

122.  Oompl&int  —  Relerancy— Btatntory 
Oifence  — Prevention  of  Oraelty  to  Ani- 
mals Act^  1850. — A  oomplaint  for  contra- 
ventions of  the  Act  set  forth  the  designation 
and  residence  of  accused,  and  the  dates  and 
locus  of  the  alleged  offences,  but  not  personal 
knowledge  of  the  facts  by  accused.  Held 
(distinguishing  Sharp  v.  Mitchell,  1872,  2  Coup. 
273)  that  the  complaint  was  relevant.  Wilson 
V.  Johnston,  1874  (J.),  3  Coup.  8 ;  1  R.  16;  11 
8*  L.  R.  548. 

123.  Oomplaint  —  Relevancy — Statutory 
Offence— Prevention  of  Oraelty  to  Ani- 
mals Act,  1850.  —  Held  that  a  complaint 
which  set  forth  that  the  panel  ''did  cruelly 
ill-treat  or  cause  to  be  ill-treated  a  horse  in 
his  possession  or  under  his  charge  by  causing 
or  allowing  said  horse  to  remain  yoked  to  a 
cab  on  the  public  road  .  .  .  during  the  night 
of  .  .  .  and  morning  of  . .  .,  said  horse  suffer- 
ing severely  from  huuger,  cold,  and  exposure, 
in  consequence  of  which  said  horse  suffered 
great  and  unnecessary  pain,*'  relevantly 
libelled  an  offence  under  the  Prevention  of 
Cruelty  to  Animals  Act,  1850.  Anderson  v. 
Wood,  1881  (J.),  9  R.  6  ;  19  S.  L.  R  142. 

124.  Oomplaint --Relevancy~-Statatory 
Offence—Provoking  to  Breach  of  the  Peace 
—  Playing  "  Boyne  Water  "  —  Oeneral 
Police  and  Improvement  Act,  1862,  sec. 
251. — A  broad  charge  of  playing  the  tune  of 
'*  Boyne  Water "  said  to  be  "  insulting  to  or 
annoying  to  all  or  one  or  more ''  of  the  inhabi- 
tants of  a  burgh,  held  irrelevant  as  charging 
a  provocation  of  breach  of  the  peace  in  the 
sense  of  the  General  Police  and  Improvement 
Act,  1862,  sec.  251.  Marr  v.  M'Arthur,  1878 
(J.),  5  R.  38 ;  15  S.  L.  R.  579. 

125.  Oomplaint— Relevancy --Statatory 
Offence— Public-House— Breach  of  Certifi- 
cate.— A  complaint  charging  a  breach  of  cer- 
tificate of  the  sale  of  liquor  need  not  specify 
the  name  of  the  purchaser.  Muir  v.  Campbell, 
1888  (J.),  16  R.  20 ;  26  S.  L.  R.  63. 

126.  Oomplaint — Relevancy — Statntory 
Offence  —  Reference  to  Statute.— If  one 
section  of  a  statute  constitutes  an  offence, 
and  another  section  authorises  the  extension 
of  the  offence  by  an  order  to  be  made  in  pur- 


suance thereof)  then  a  oomplaint  against  an 
offender  against  the  order  need  set  forth  only 
the  operative  section  of  the  Act  and  the  re- 
levant clauses  of  the  order,  but  need  not 
specify  the  section  of  the  Act  which  authorised 
the  order.  Clarke  v.  Wood,  1900  (J.),  2  F.  62 ; 
37  S.  L.  R.  929;  8  &  L.  T.  148. 

127.  Oomplaint— Relevancy— Statatoiy 
Offence— Review— Buigh  Police  (Scotland) 
Act,  1892,  sees.  381  (6),  480.— Any  person 
who,  '*  having  care  of  any  cart  or  carriage,"  is 
at  such  a  distance  from  it  or  in  such  a  position 
therein  as  not  to  have  due  control  over  every 
animal  drawing  the  same,"  is  liable  to  be  oon* 
vioted  and  fined  (Burgh  Police  (Scotland) 
Act,  1892,  sec  381).  The  Court  suspended 
a  conviction  under  this  section,  where  the 
complaint  did  not  set  forth,  in  terms,  that  the 
accused,  who  was  charged  with  having  left  a  cart 
and  horse  in  such  a  position  as  to  be  beyond 
his  control,  had  the  care  of  the  cart.  It  was 
also  held  that  review  was  not  excluded  by  sec 
480  of  the  Act.     Foung  v.  Richardson,  1897 

(J.),  25  R  22 ;  35  S.  L.  R.  38 ;  5  S.  L.  T.  157. 

128.  Oomplaint — Relevancy— Statntory 
Offence— Specification.— A  complaint  charg- 
ing a  statutory  offence  must  specify  the 
sections  which  constitute  the  offence,  where 
there  is  any  chance  that  the  accused  may  have 
difficulty  in  knowing  under  which  section  he 
is  charged.  Buchanan  v.  Wilson,  1896  (J.),  23 
R.  86 ;  33  S.  L.  R.  774;  4  S.  L.  T.  100. 

129.  Oomplaint— Relevancy— Statntory 
Offence— Specification  of  Section  of  Statate. 
— Sentence  following  on  a  complaint  of  a 
statutory  offence  which  did  not  specify  the 
section  of  the  Act  on  which  it  was  based, 
quashed  although  the  Act  generally  was  cited. 
HotchJdss  V.  M'Cann,  1902  (J.),  10  S.  L.  T.  217. 

130.  Oomplaint— Relevancy— Statntory 
Offence— Specification  of  Section  of  Statute. 
— Where  a  person  charged  with  a  statutory 
offence  objects  to  the  relevancy  of  the  oom- 
plaint against  him  that  the  particular  section 
of  the  statute  creating  the  offence  has  not 
been  libelled,  he  must  be  prepared  to  show 
that  the  omission  was  or  might  be  misleading. 
Sharp  V.  LeUh,  1892  (J.),  20  R.  12 ;  30  S.  L.  R. 

34. 

131.  Oomplaint— Relevancy— Statntory 
Offence— Specification  of  Statutes— PubHe- 
Honse—Oertificate— Breach  of  Oertiflcate 
—Sunday  Drinking. — An  hotelkeeper  was 
charged  with  a  contravention  of  his  certificate 


^«&' 


in  Scotland,  viz,  9  Geo.  IV.  c.  58 ;  16  &  17 
Vict.  c.  67;  25  &  26  Vict.  c.  35;  and  50  &  51 
Vict.  0.  38.''  Held  that  the  complaint  traa 
irrelevant.  Opinion  that  the  charge  should 
have  been,  as  a  contravention  of  sec  2  of 

25  &  26  Vict.  c.  35,  and  of  9  Geo.  IV.  c.  58. 
Bdl  V.  Dickie,  1898  (J.),  25  B.  74 ;  35  S.  L.  B. 
750;  6  8.  L.T.  13. 

132.  Gomplaint—BeleYancy— Statutory 
OfTence— Specification  of  Statute —Bules 
made  in  Pursuance  of  Statute.— A  com- 
plaint of  a  breach  of  a  rule  made  under 
statutory  authority  did  not  specify  the  statute. 
Held  irrelevant.  Hadie  v.  Maedonald,  1894 
(J.),  22  B.  18  ;  32  S.  L.  B.  72 ;  2  S.  L.  T.  327. 

133.  Complaint-* Belevancy— Statutory 
Offence — Specification— Modus.— A  bye-law 
provided  that  the  use  of  offal  as  manure  for 
top-dressing  lands  should  be  a  nuisance 
unless  applied  in  a  particular  way.  A  com- 
plaint charged  a  farmer  that  he  did  *' apply 
fish-offal  as  a  top-dressing  to  a  park  and  did 
thereby  create  a  nuisance."  Held  that  the 
compliant  was  wanting  in  specification,  as  it 
did  not  exclude  the  possible  lawful  means  of 
applying  the  manure.  Dunmnore  v.  Lindsay, 
1903  (J.),6  F.  14;  41  8.  L.  B.  199;  11  S. L.  T. 
545. 

134.  Complaint— Belevancy— Statutory 
Offence— Statutory  Form- Breach  of  Li- 
cence Certificate— Trafficking.— A  complaint 
charging  the  statutory  offence  of  trafiicking 
in  excisable  liquor  must  be  in  the  statutory 
form.  Wylie  v.  Thorn,  1889  (J.),  16  R  90 ;  26 
S.  L.  B.  622. 

135.  Complaint  — Belevancy— Statutory 
Offence— Statute  Law  Bevision  Act,  1892. 
— A  complaint  libelled  a  contravention  of  sec. 

26  of  the  Excise  Licences  Act,  1825,  as  altered 
or  amended  by  sec.  8  and  9  of  the  Licensing 
(Scotland)  Act,  1853.  Sees.  8  and  9  of  this  Act 
are  repealed  by  the  Statute  Law  Bevision 
Act,  1892.  HM  that  the  complaint  was  irre- 
levant, as  the  Act  on  which  it  was  founded 
did  not  exist.  Morison  v.  Stubbs^  1897  (J.),  24 
B.  61 ;  34  S.  L.  B.  672 ;  5  S.  L.  T.  32. 

186.  Complaint — Belevancy-Statutory 
Offence— Trafficking  in  Excisable  Liquors 
—Public-House  Amendment  Act,  1862,  sec. 
20. — A  complaint  under  the  above  section 
should  state  not  only  that  a  search-warrant 
had  been  granted  on  reasonable  ground,  and 


kept  for  purposes  of  traffic.    Batehen  v.  Morri* 
son,  1892  (J.),  19  B.  25 ;  29  S.  L.  B.  297. 

137.  Complaint  —  BeleTancy— Statutory 
Offence— Weights  and  Measures  Act,  1835, 
sees.  21,  28.— Complaint  of  a  contravention  of 
the  Weights  and  Measures  Act,  1835,  held 
irrelevant,  which  did  not  indicate  clearly 
whether  the  charge  was  under  sec.  21  or  sec. 
28,  and  the  charge  was  consistent  with  the 
weights  having  been  used  for  a  lawful  pur- 
pose. Dickie  V.  Wliite,  1878  (J.),  6  R  2 ;  16 
S.  L.  R  69. 

138.  Complaint  —  Statutory  Offence  — 
Adulteration  of  Milk— Sale  of  Food  and 
Drugs  Act,  1875,  sec.  6.— Milk  may  cease  to 
be  of  the  nature,  substance,  and  quality  of 
milk  by  having  water  added  to  it.  M^Leod  ▼• 
(TNeU,  1882  (J.),  9  B.  32 ;  19  S.  L.  B.  630. 

139.  Complaint  —  Statutory  Offence  — 
Cleaning  Common  Stair— Possible  Entiy 
by  Common  Stair— Edinburgh  Police  Act^ 
1848,  sec.  197. — Held  that  the  occupant  of  a 
house  having  its  proper  access  by  a  main  door 
on  the  street,  and  also  a  possible  entry  by 
means  of  the  common  stair  or  passage,  was 
not  liable  for  cleaning  the  common  stair. 
Daieh  v.  Paterson,  1876  (J.),  4  B.  10. 

140.  Complaint  —  Statutory  Offence  — 
Contagious  Diseases  (Animals)  Act,  1878, 
sec.  31— Possession— Bowing  Contract.— 
An  owner  of  animals  let  out  under  bowing 
contract  may  be  guilty  of  a  contravention  of 
sec.  31  of  the  above  Act.  Robertson  v.  Local 
Authority  of  Perthshire,  1883  (J.),  10  B.  68 ;  20 
S.  L.  B.  657. 

141.  Complaint  —  Statutory  Offence- 
Cream— Sale  of  Food  and  Drugs  Act^  1875 
—Quality  of  Cream.— The  sale  of  an  inferior 
quidity  of  cream  (which  has  not  been  adulte- 
rated) at  an  inferior  price  does  not  constitute 
an  offence  under  sec.  6  of  the  sale  of  Food 
and  Drugs  Act,  1875.  Morton  v.  Oreen,  1881 
(J.),  8  B.  36 ;  18  S.  L.  B.  570. 

142.  Complaint— Statutory  Offence— Difr* 
eases  of  Animals  Act,  1894^  sees.  44»  52— 
Sheep-Scab  Order,  1898— "Lawftal  Excuse" 
— Inspector's  Ceitiflcate. — The  Orders  of  the 
Board  of  Agriculture  derive  statutory  autho- 
rity from  the  Diseases  of  Animals  Acts,  1894 
and  1896.  One  such  order  empowers  in- 
spectors to  call  upon  the  owners  of  sheep  to 


■nb,  and  oalled  ui>oa  Him  to  "mom  them,  in 
my  preaeDos,  to  be  treated  to  my  Mtiatection 
with  some  dreesing  or  dipping,"  Dow  did 
nothing.  A  complaint  hanng  been  made 
against  Mm  for  brtaoh  of  the  aud  Order 
witboat  lairful  exouaa,  Dow  offered  to  prove 
that,  at  the  date  of  the  oertifioate,  his  aheap 
w«re  Bound.  Hild  that  the  endenoe  waa  in- 
oompetent.  JaaMtem  t.  Doie,  1698  (J.),  S  V. 
S4i  37  S.  li.  R  843;  7  B.  L.  T.  261. 

14S.  Oompl&int  —  Stetntorr  Otttau»  — 
EdinbnislL  Municipal  and  Police  Act,  1879, 
BOG,  287—  "  Fnblic  Entertainment "  Licence. 

— OirevmttatKei  in  which  held  that  a  licence 
waa  not  required  in  reapeot  that  the  premiaea 
were  not  uaed  for  a  "  pnhlio  entertainment" 
in  the  aenae  of  the  above  Act.  Linton  r, 
,  1883  (J.),   10  B.  80  ;   20  a  L.  B. 


lU.  Oomplaint  —  Statutory  Offence  ~ 
Emission  of  Smoke  —  Smoke  Hnisance 
Abatement  Act,  1857,  aecs.  1,  11— Smoke 
MniBances  Acts  Amendment  Act,  1865, 
sec.  1. — Htld  that  an  DfiencA  under  the 
above  Acta  could  not  be  committed  on  board 
a  veaael  in  a  river  more  than  a  quarter  ot  a 
mile  broad,  although  within  the  limita  ot  a 
burgh  to  which  the  Act  applied.  Campbtll  v. 
Avid,  1882  (J.),  10  B.  28 ;  20  8.  L.  B.  2B. 

lis.  Oomplaint  —  Statntory  Offence  — 
Failnie  to  Educate  OMld— Edncation  Acts, 
1872  and  1883.— In  a  prosecution  under  the 
above  Acta  for  fulure  to  educate  children, 
there  muat  be  produced  either  a  aerti£cate 
at  fulure  to  educate  or  an  attendance  order. 
MacavJay  v.  Mtudonald,  1887  (J.),  14  R  43* 
24  a  L.  B.  fiOl. 

146.  Complaint  —  Statatory  Offence  — 
risUnc  —  Herring  Fisliwy  —  Oovemment 
Brand- Heiilng  Barrels— British  White 
Herring  Fishery  Act,  181S,  sec.  12.— The 
12th  aectioQ  of  the  Act  G6  Geo.  III.  o.  04, 
enacts  that  no  white  herringa  shall  be  cured, 
packed,  OT  put  up  in  Great  Britain  in  any 
barrel  which,  inttr  alia,  shall  not  contain 
thirty-two  gallons  Bngliah  wine  meaaare. 
Held  that  a  fiah-curer  had  contravened  the 
Act  l^  curing  and  packing  barrels  under  the 
apedfied  aise,  although  he  had  not  tendered 
them  for  branding  or  offered  them  for  sale. 
Zmedon  v.  Ivgrtm,  1884  <J.),  A  Coup.  458  {  11 


B.  fi7  ;  81  8.  L.  R.  77I>. 


Wa,  sec.  39.— Oonstnictien— Portions  ot 
Street  closed  for  TiaSc— £«M  that  a  nul- 
way  company  were  guilty  of  an  offence  under 
•ec  39  of  the  above  Act  in  respect  that  they 
did  not  restore  within  the  prescribed  time 
portions  of  the  street  used  fay  them  for  the 
porpoae  of  their  works,  although  such  portions 
did  not  include  the  whole  breadth  ot  the 
carriageway.  Glatgom  City  and  Dittriet  Ely. 
Coy.  V.  Bvkhi*m'$  Tn^  1884  (J.),  11  R  43; 
81  a  L.  R  527. 

148.  Oomplaint  —  Statatory  Offence  — 
Glasgow  Oity  and  District  Railway  Act, 
188S,  sec  3»—0onstniction— Title  to  Sue. 
— Hdd  that  an  owner  or  tenant  of  a  corner 
bouse  had  a  title  to  recover  the  penaltiea  pro- 
vided fay  sea  38  of  the  above  Act  in  ceapect 
that  the  obstruction  was  partly  opposite  the 
area.  OUugov  City  and  IHOriet  Illy.  Coy.  v. 
Mddrwn'*  Tn.,  1864  (J.),  11  R  &9 ;  21  a  L.  R 
778. 

m.  Gmnplaint  —  Statntorr  Offence- 
Lawful  Excnse  —  Trade  Hark  —  False 
Trading  Descriptlou— Acting  Innocently— 
Merchandise  Marks  Act,  1887,  sec.  2  (2).— 
That  the  accnaed  "acted  innocently"  is  a 
defence  to  a  prosecution  for  using  a  false 
trade  deacription  (Merchandise  Harka  Act, 
1687,  aea  2  (S).)  It  raises  a  question  of  fact 
for  the  decision  of  the  Judge  of  first  instance. 
A-manufactuier  of  soda-water,  with  on  output 
of  6000  battles  per  day,  sold  four  pints  in  four 
bottles  belonging  to  and  stamped  with  the 
name  of  a  rival  tradesman.  He  hod  taken 
precautions  to  prevent  auoh  an  occurrence, 
but  the  thing  happened,  A  Sheriff-Substitute 
convicted  him  of  selling  goods  under  a  false 
trade  description,  rejecting  the  defence  of 
innocence.  Held  that  no  question  of  law  waa 
raised,  and  that  the  inferior  Judge  was  final 
on  the  point.  Jmkinton  it  Inglit  v.  A'mJwis 
Brot.,  1899  (J.),  2  F.  13;  37  a  L.  R  100; 
7  8.  L.  T.  66.  Haddw  v.  Neilton  Brot.,  1890 
(J.),2F.  Ifli  37aL.R240;  7  a  L.  T.  282. 


160.   Oomplaint  —  Statatory 
Merchant  flipping  Act,  18H  sec.  136— 

Master  —  Oartiflcate.  —  A  complamt  waa 
brought  against  the  managing  owner  of  & 
foreign  -  bound  ship  for  oontravention  of 
sac  136  of  the  above  statute,  in  respect  that 
although  he  had  employed  as  master  of  k 
vessel  a  peraon  holding  a  certificate,  yet  he 
had  employed  a  person  described  as  an  ioe- 
maater  who  had  no  oertifioate  to  act  as  master 


"^ 


bsad,  1887  {J.},  14  R  35 ;  24  S.  L.  R.  552. 

151.  Oomplaint  —  Statatory  Offence  — 
FreTentio&  of  Oruelty  to  AninialB  Act, 
1850  _'« Wanton  Oraelty."  —  ITeM  that  a 
person  who  shot  at  and  wounded  a  dog  was 
not  gtdltj  of  ''wanton  cruelty/'  Jack  ▼. 
CcmvpbeU,  1880  (J.),  8  R.  1 ;  18  S.  L.  B.  16. 

152.  Oomplaint  —  Statutory  Offence  ~ 
Pnblic- House— Breach  of  Public -House 
Oertiflcate— "Oivinir  ont"  Drink.— A  pub- 
lican was  charged  with  "  giving  out "  drink  in 
breach  of  his  certificate,  and  was  conTicted  of 
the  contravention  charged.  An  appeal  was 
taken  on  the  ground  that  "  giving  out "  drink 
did  not  necessarily  constitute  a  breach  of  the 
certificate.  The  Oourt  refused  to  quash  the 
conviction.  Mormon  v.  Morrieon^  1887  (J.), 
14R28;  24&L.  R.550. 

153.  Complaint  —  Statutory  Offence  — 
Bead  —  LocomotiTe  —  Qenexal  Turnpike 
Act,  1831,  sec.  107— Boads  and  Bridges 
▲ct^  1878^  sec.  123.— The  placing  and  work- 
ing of  a  steam-engine  for  a  threshing-mill 
within  100  yards  of  a  public  highway  without  a 
Bufiicient  screen,  constitutes  an  offence  within 
the  meaning  of  sec  123  of  the  Boads  and 
Bridges  Act,  1878.  M^Zeisk  v.  OrighUme,  1883 
(J.),  10  R  47 ;  20  a  L.  B.  503. 

154.  Oomplaint  —  Statutory  Offence  — 
Bead— Locomotiyes  on  Highways— Em- 
ployment of  Ohildren— LocomotiTe  Act, 
1865,  sec.  3— Locomotive  Amendment  Act^ 
1878,  sec.  4. — ^A  person  who  had  a  locomotive 
on  a  highway  was  convicted  of  a  contraven- 
tion of  the  above  Acts  in  respect  that  the 
person  in  front  of  the  locomotive  was  under 
fourteen  years  of  age.  An  appeal  was  taken 
to  determine  whether  the  employment  of  a 
boy  of  thirteen  years  of  age  contravened  the 
statute.  The  Court  dismissed  the  appeal  on 
the  ground  that  the  inferior  Court  had  deter- 
mined that,  as  a  matter  of  fact,  the  boy  was 
unfitted  to  discharge  the  duties  imposed  by 
the  Act.  Smith  v.  fFood,  1882  (J.),  10  E.  31 ; 
20  S.  L.  B.  207. 

155.  Oomplaint  —  Statutory  Offence  — 
Bead— Obstruction  of  Highway— Zetland 
Bead  Act,  1864. — ^In  a  prosecution  under  the 
Zetland  Boad  Act,  1864  (which  incorporates 
the  (General  Turnpike  Act,  1831,  and  the  High- 
ways Act,  1845),  for  placing  boxes  on  the 
public  highway,  hM  that  the  essence  of  the 


wxy,  1884  (J.),  12  B.  5;  22  S.  L.  B.  84. 

156.  Oomplaint  —  Statutory  Offence  — 
Sale  of  Drugs— Joint-Stock  Company— 
Pharmacy  Act,  1868.— A  joint-stock  com- 
pany carried  on  business,  inter  alia,  as  chemists 
and  druggists.  The  dispensing  of  drugs  was 
done  by  qualified  persons,  but  none  of  the 
shareholders  were  qualified  under  the  above 
Act.  Held  that  the  shareholders  were  not 
liable  to  be  prosecuted  for  using  thQ  designa- 
tion "  chemists  and  druggists.''  Qray  v.  Brem- 
ridge,  1887  (J.),  14  R  60 ;  24  S.  L.  B.  747. 

157.  Complaint  —  Statutory  Offence  — 
Salmon  Fishing— Competing  Title.— In  a 
prosecution  for  salmon  fishing,  the  accused 
produced  a  charter  of  fishings  in  favour  of  a 
burgh  under  which  he  contended  that  he,  as 
a  dtisen,  had  a  right  to  fish.  Held  that  the 
proper  course  was  to  dismiss  the  complaint 
and  leave  the  question  to  be  determined  in  a 
civil  court.  Higgiru  v.  Earl  of  Moray,  1884 
(J.),  12  B.  1 ;  22  S.  L.  B.  8. 

158.  Complaint  —  Statutory  Offence  — 
Stat.  18  Geo.  IIL  c.  55— Possession  of 
Game — Locus. — OireuTrutanceeim  which  held 
that  the  accused  had  not  been  guilty  of  a 
contravention  of  sec.  3  of  the  statute  13  Geo. 
lU.  c  54.  Downes,  dbe.  v.  Steveruon,  1882 
(J.),  9  B.  11. 

159.  Complaint  —  Statutory  Offence  — 
Wights  and  Measures  Act^  1878— Sale  by 
Measure. — Held  that  a  licensed  spirit-dealer 
who  in  selling  whisky  used  vessels  of  three 
sizes — none  of  which  were  imperial  measures 
— to  sell  3d.,  6d.,  or  9d.  worth  as  the  case 
might  be,  was  not  guilty  of  a  contravention 
of  the  above  Act  in  respect  that  it  was  not  a 
sale  by  measure  within  the  meaning  of  the 
statute.  Craig  v.  M'Fhee,  1883  (J.),  10  B.  51 ; 
20  S.  L.  B.  506. 

160.  Conviction— Alteration.— ''A  judge 
is  entitled  to  make  an  alteration  in  the  word- 
ing of  a  conviction  to  secure  greater  clearness 
or  accuracy  if  there  be  no  substantial  altera- 
tion of  the  conviction"  after  the  prisoner  has 
left  the  bar.  (Per  Ld.  Justice-Clerk  MaC' 
donald.)  MOiveran  v.  AiUd,  1894  (J.),  21  B. 
69;  31&L.B.901. 

161.  Conviction  —  Alteration  —  Correc- 
tion of  incompetent  Conviction.— A  Sheriff 
having  convicted  an  accused  and  sentenoed 


impriaonment  bad  been  m»de  out  or  the 
priMDer  handed  over  to  hia  jailor,  the  miitake 
was  diaooTered,  the  priaoner  reoaUed,  and  an 
appropriate  aantenoe  pronounced.  Heid  that 
the  oorreotion  waa  juatified.  Sttvxirl  t. 
CppUby,  1899  (J.),  I  F.  77;  38  S.  L.  R.  666; 
7  S.  L.  T.  39. 

162.  OonTictlon  —  Altomtloii  —  OBvnct 
nnder  Pnblic-HonaM  Act— ImpriBonmant 
in  De&nlt  of  Pigment— VulAtioii  on  the 
StatntoiT  words— Pablic-Honoes  Act,  1862, 
Bee  17- — The  Jiutioea  having  oooricted  an 
accuaed  of  an  offeoce  under  aea.  17  of  the  Act 
of  1862,  ordained  him  "in  default  of  payment 
mlhiti  four  days  "  to  be  impriaoned,  in  place 
of  "  in  default  of  immediaU  paymerit "  aa  in  the 
atatute.  Oaae  remitted  to  the  Juatioea  with 
direction  a  to  amend  their  judgment  and 
bring  it  into  confonnitj  with  the  atatnte. 
CoiguAown  v.  iotAnwn,  1877  (J.),  4  R.  63; 
14  S.  L.  R  643. 

163.  OonvictioB— Altentlon  of  Record— 
Antb«ntication  —  Oontnulictory  Findings 
in  OonTiction— Self-Defence. — The  record 
of  a  conviction  ran  :  "  Finda  the  priaoner  not 
guilty  of  the  crime  charged,  but  in  reapect 
that  it  waa  committed  in  aelf-defeoce  dismias 
him."  The  word  "  not "  waa  deleted,  but  the 
deletion  waa  not  authenticated.  Conviction 
tu»pend«d  on  two  grounds — (l)the  failure  to 
explain  why  the  word  "  not "  was  acored  out ; 
(2)  because  of  the  contradictory  findings. 
Idackerme  v.  Gray,  1896  (J.),  1  F.  23;  36 
a  L.  R.  71  ;  6  8.  L.  T.  199. 

161.  OonTicti<ai— AltematiTe  Charge- 
"  Disorderly  House  or  BrotheL"— A  charge 
of  keeping  a  "  disorderly  house  or  brothel," 
heU  not  alternative.  King  v.  Stdd,  1903  (J.), 
6  F.  I  ;  41  9.  L.  R.  187  ;  II  S.  L.  T.  609. 

166.  Oonviction- AltenuitlTe  Oharse  and 
General  Convictioa— Post  Office— Stealing 
or  Secreting  Letters- Post-Office  Offences 
Acts  Consolidation  Act,  1873,  sec  26.— A 

oharge  under  the  Post-OSice  Acts  of  "  ateal- 
ing  or  aecreting  "  a  letter  ia  not  an  alternative 
charge,  and  a  general  conviction  of  "guilty" 
is  good.  "  Secreting  "  merely  specifiea  a  mode 
of  "  stealing."  TeetdaU  v.  H.M.  AdmcaU,  1896 
(J.),  23  R.  73;  33aL.  R.  489;  3  S.  L.  T.  317. 

166.  Oonrietion  —  AltsmatiTe  Oharge 
and  Oeneial  Oonvletioii- Pablic-Honse— 
Breach  of  Oertlflcate—PnbUc-HoiiHs  Acts 


drinkiDg  in  the  aaid  publio-houae  by  A.  B., 
and  did  sell  and  give  out  to  him  excisable 
liqaora "  during  closed  hours,  and  was  oon- 
rictad  of  "  the  foresaid  contravention."  Id 
a  bill  of  suspension  held  that  the  charge  was 
not  alternative.  It  was  a  charge  of  an  offence 
which  might  be  committed  in  different  ways. 
0#n>m«2Iv.K'Mr,1887(J.X24R.Z3;  34aL.R. 
4S4 ;  4  B.  L.  T.  342. 

167.  OonTiction- Alternative  Charge  — 
(General  Conviction. — See  M'Giveran  v.  A-uld, 
1B94  (J.),  21  R  69  ;  31  S.  L.  R.  901. 

168.  Oonvictlon— Altatnative  Oharge— 
Oeneral  Conviction- Assanlt.— A  complaint 
aet  forth  that  the  aoonaed  did  "  wickedly  and 
felonioualy  aasault,  strike  on  the  face  or 
otherwise  abuae  A.  and  B.  to  their  hurt 
and  injury  reapectively,"  and  the  accused  waa 
convicted  "  of  the  crime  libelled.*  Conviction 
quoAed  in  reapeot  that  it  waa  a  general  con- 
viction upon  an  alternative  charge.  BtU 
V.  M'PhM,  1883  (J.),  10  R.  78;  20  8.  L.  R. 


169.  Conviction —Altonativ*  Oharge — 
General  Conviction— Act  7  ft  8  Vict  c^  96, 
sec  l~Salmon  Fishing.— fl«W  that  a  com- 
plaint under  sec.  1  of  the  above  Act,  which 
aet  forth  that  the  aocuaed  did  "  wilfully  take, 
fiah  for,  or  attempt  to  take,  or  aid  or  aaaiat 
in  taking,  fiahing  for,  or  attempting  to  take 
salmon,"  &o.,  waa  not  alternative,  and  a 
genera]  conviction  thereon  sustained.  ffiieUU 
V.  QmpUU,  1883  (J.),  10  R.  76;  SO  &  L.  R. 
824. 

170.  Conviction— Alteniative  Oharge — 
General  Conviction— Breach  of  Hot«l  Cez^ 
tiflcate— Keeping  open  House.- An  hotel- 
keeper  who  was  charged  with  a  breach  of  bia 
certificate  in  so  far  aa  be  did  "  keep  open 
liouse  or  permit  or  suffer  drinking  on  the 
premiaea,"  waa  convicted  "of  the  contraven- 
tion chained."  Conviction  quathid  in  respect 
that  it  was  a  general  conviction  on  an 
alternative  charge.  Mumy  v.  APDougaU, 
18S3  (J.),  10  R  42;  20  S.  L.  R.  369. 

171.  Convictloii— AltarnatlTe  (Auge — 
General  Oonvicti<m— Seaman- Wilftil  Dis- 
obedience—Merchant Shipping  Act,  1854, 
sec.  243,  Bnbsec  4— Usrehant  Shipping 
Act,  1862. — A  aeaman  charged  under  the 
Merchant  Shipping  Act,  1864,  sec.  843,  aub~ 
aec.  4,  with  wilful  disobedience  to  the  lawful 


convicted  *'  of  the  wilful  disobedience  charged." 
The  conviction  suspended  as  being  a  general 
conviction  following  upon  an  alternative 
charge,  and  in  respect  it  was  not  distinctly 
stated  either  in  the  complaint  or  conviction 
what  the  orders  were  which  the  suspender 
was  said  to  have  disobeyed,  and  who  gave 
them.     Keaney  v.  Maddever,  1883,  5  Coup.  367. 

172.  ConTiction— Altematiye  Charge- 
General  Gonviction— Vagueness  of  Oonvlc- 
tion— The  Medical  Act,  1858,  sec.  40.— A 
complaint  for  a  contravention  of  sec.  40  of  the 
Medical  Act  charged  two  offences,  viz.  (1) 
falsely  pretending  to  be  a  physician,  and  (2) 
falsely  taking  the  title  of  a  physician  so  as  to 
imply  that  he  was  registered  under  the  Act. 
A  conviction  of  ''the  offence  charged''  held 
invalid.  De  Barme  v.  Peebles,  1875  (J.),  2  R. 
22. 

173.  Gonviction  — Alternative  Charge — 
General  Conviction- Day  Trespass  Act, 
1832. — A  charge  of  entering  lands  in  search 
or  pursuit  of ''  game  or  of  deer,  roe,  woodcocks, 
snipes,  quails,  landrails,  wild  ducks  or  conies," 
is  not  an  alternative  charge  in  the  true  sense. 
So  a  general  conviction  would  be  good  where 
it  was  proved  that  the  accused  ^  had  killed 
grouse  without  authority.  Maxwell  v.  Mara- 
land,  1889  (J.),  16  R.  48 ;  26  S.  L.  R.  270. 

174.  Conviction— Alternative  Charge- 
General  Conviction. — {Boyd  v.  M^Jannet, 
1879  (J.),  6  R.  43  followed.)  Gharleson  v.  Duffes, 
1881  (J.),  8  R  34;  18  S.  L.  R.  573. 

175.  Convictioni— Alternative  Charge- 
General  Conviction. — ^A  general  conviction 
cannot  follow  on  an  alternative  charge.  Dun- 
can V.  Laing,  1888  (J.),  16  R.  20 ;  26  S.  L.  R.  65. 

176.  Conviction— Alternative  Charge- 
General  Conviction— Opening  Brewer's 
Premises  on  Snnday — Selling  or  giving  ont 
Excisable  Liqnor  on  Snnday  —  Public- 
Hotuies  Acts  Amendment  (Scotland)  Act, 
1862,  Sched.  A,  No.  3. — A  general  con- 
viction of  the  ** offence  charged''  upon  a 
complaint  charging  a  brewer  with  opening 
his  premises  on  Sunday  (but  not  stating  that 
it  was  for  business),  and  "selling  or  giving 
out  beer  or  ale  or  other  excisable  liquor "  to 
ten  persons  named,  or  **to  one  or  more  of 
them,"  against  the  terms  of  his  certificate — 
quashed — ^the  facts  stated  not  being  sufficient 
to  sustain  the  judgment  of  the  magistrates. 


The    Summary    Prosecutions    Appeals    Act. 
Sinclair  v.  Wink,  1887, 1  White  337. 

177.  Conviction  —  Alternative  Charge- 
Uncertainty  —  Betting  Act,  1853,  sees.  1 
and  3.  —  A  summary  complaint  charged  a 
contravention  of  sec.  3  of  The  Betting  Act, 
1853.  The  section  specifies  three  difierent 
ways  in  which,  by  doing  either  one  or 
all,  a  contravention  might  be  incurred;  and 
the  conviction  specified  the  second  as  the 
way  in  which,  in  this  instance,  the  offence 
had  been  committed.  Objection  to  the  rele- 
vancy of  the  complaint,  that  being  alter- 
native it  failed  to  give  sufficient  notice  to 
the  accused  of  the  offence  to  be  proved — 
repelled.  Objection  to  the  conviction,  that 
being  expressed  alternatively  it  failed  from 
uncertainty — repelled.  Shaw  v.  Hart,  1886  (J.)> 
1  White  270 ;  24  S.  L.  R  346. 

178.  Conviction  —  General  Charge  — 
Limited  Conviction.  —  On  a  charge  of 
'^ frequenting  and  using"  a  street  ''for  the 
purpose  of  bookmaking,"  in  contravention  of 
a  byelaw,  a  conviction  followed  of  a  contra- 
vention ''to  the  extent  of  bookmaking." 
Held  vahd.  Davis  v.  Jecms,  1904  (J.),  6  F.  37 ; 
41  S.  L.  R.  426 ;  11  S.  L.  T.  790. 

179.  Conviction— Alternative  Change— 
Cteneral  Conviction  — Stat.  13  &  14  Vict, 
c.  92,  sec.  2— Snmmary  Jurisdiction  Acts, 
1864-81. — Conviction  on  a  complaint  under 
the  Sunmiary  Jurisdiction  Acts,  quashed  as 
general  Graham  v.  Threshie,  1888,  2  White 
96. 

180.  Conviction— Several  Charges,  (Gene- 
ral Conviction  —  Cruelty  to  Animals  — 
Prevention  of  Cruelty  to  Animals  Act, 
1850,  sec.  1.  —  Gkdbraith  and  Ness  were 
charged  together  with  a  contravention  of  the 
Prevention  of  Cruelty  to  Animals  Act,  1850, 
sec.  1.  Part  of  the  acts  libelled  was  stated 
in  the  complaint  to  have  been  the  act  of 
Ness  alone.  The  Justices  found  both  "  guilty 
of  the  contravention  charged.''  Galbraith 
suspended.  Held  that  the  conviction  was  bad 
as  against  Galbraith.  Galbraith  v.  Disselduff, 
1895  (J.),  23  R.  4 ;  33  S.  L.  R.  31 ;  3  S.  L.  T. 
130. 

181.  Conviction —Appeal  —  Competency 
—Conviction  only  Signed  by  one  Justice- 
Question  of  Law— Summary  Prosecutions 
Appeals  Act,  1875,  sec.  Z.—Held  that  objec- 
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Tion  CO  B  oonnotion  on  the  f^rounii  ot  defective 
authentication  w»a  not  ui  objection  on  a 
qneation  of  law  ariaing  on  the  determiiution 
ot  the  justioea.  Leithman  v.  ColquJioun,  1677 
(J.),  4  B.  53 ;  14  S.  L.  R.  643. 

182.  OoiiTiGtion  —  jLi9«al  —  Folic*  Oob- 
stable— Entering  Pablic-Honsft— Olugow 
PolicA  Act,  1866,  MC.  93.— Appeal  by  a  police 
constable  against  a  conviction  for  a  contra- 
vention of  sec.  93  of  the  Glasgow  Pohce  Act, 
1866,  bj  entering  a  public-house  during  the 
hours,  and  not  in  the  exercise  of  hiB  duty, 
diimiued,  and  the  conviction  nutained.  Btggt 
and  Other!,  1878,  4  Coup.  9;  15  8.  L.  R.  347. 

183.  Oonviction  —  Oonpetflncr  —  Ad- 
misnon  —  AdmlesioiiB  br  Agentc.  —  It  is 
not  competent  to  convict  an  accused  on 
admissions  made  by  his  agent.  TvXlU  v. 
MillaT,  1899  (J.),  1  F.  70  ;  36  S.  L.  R.  654; 
7S.  L.T.31. 

184.  Oonvictitm  — Oompeteucy— BiMuh 
d  Orocer'fl  Llconce— PnbUc-HoiiMs  Acts 
Amendment  (Scotland)  Act,  1862,  Oer- 
tiflcate  No.  3,  Sched.  A  —  A  grocer, 
licensed  to  sell  excisable  liquors  not  to  be 
consiuned  on  the  premises,  in  terms  of  The 
Public-Houses  Acts  Amendment  (Scotland) 
Act,  1862,  Certificate  No.  3,  Sched.  A,  having 
been  convicted  of  permitting  or  suffer- 
ing drink  to  be  consumed  on  his  premises, 
upon  a  complaint  which  charged  the  sell- 
ing or  supplying  a  gill  of  whisky,  and  the 
permitting  the  same  to  be  drunk  on  his  pre- 
mises, the  Court,  on  appeal,  quoMhed  the  con- 
viction, on  the  ground  that  the  offence 
consisted  in  the  trafficking  in  or  giving 
excisable  liquor  for  the  purpose  of  being 
consumed  there,  and  that  the  permitting  by 
a  grocer  of  a  customer  to  test  whisky  on  his 
premises  while  the  purchase  of  a  gallon  was 
being  made  did  not  amount  to  a  breach  of 
the  certificate.  Lennox  t.  Fergiuon,  1882,  B 
Coup.  33;  19S.  L.  R.  672. 

185.  Conviction— Competency— Clerical 
EiTor— Fine,  Amonnt  of— Summaiy  Pro- 
cedure (Scotland)  Act,  1864,  aec.  34— The 
record  of  a  conviction  in  a  Police  Ccnrt  bore 
that  certain  of  the  accused  were  "to  forfeit 
and  pay  the  sum  of  twenty  shillings  each  of 
penalty,"  and  that  the  others  were  "to  forfeit 
and  pay  the  sum  of  fifteen  each  (,iic)  of  penalty." 
Fines  of  twenty  and  fifteen  shillings  respec- 
tively vrere  paid.  In  a  suspension  I'cld  that 
the  omission  of  the  word  "sbillings"  in  the 


Li: 


186.  Conviction  —  Competency  —  Com- 
petent Conrt— One  or  two  Police  Magis- 
trates—Airdrie  Police  Acts,  1821,  sec.  22, 
and  1849,  sacs.  1,  2,  8,  49,  105.  — Certain 
offences  having  been  created  by  the  Airdrie 
Police  Act,  18!1,  the  provost  and  magistrates, 
"or  any  two  of  them,"  were  made  the  tribun^ 
for  trying  them.  The  Airdrie  Police  and 
Municipal  Act,  1 849,  substituted  a  new  magis- 
tracy, gave  them  iurisdiotion  to  try  offences 
under  the  former  Act,  and  interpreted  "  ma^s- 
trates "  as  including  the  provost  and  bailies, 
"or  any  one  or  more  of  them."  Held  that  a 
single  magistrate  was  competent  to  try  ques- 
tions under  the  Act  of  18S1.  PaUrmm  v.  Rot&, 
1876(J.),  2R.  2a 

187.  Conviction  —  Competency- Disoon 
form  to  Complaint.— A  Sheriff  convicted  a 
roan  of  "  the  crime  charged,  aggravated  an 
charged."  No  aggravation  waa  referred  to  in 
the  complaint.  The  Court  i/uaihrd  the  con- 
viction. Donaid  v.  Hart,  1892  (J.),  19  R.  88 ; 
29  S.  L.  B.  699. 

188.  Conviction— Competency— Keeping 
Brothel  —  Harbouring  FroatitutM- Bdin- 
bnigh  Municipal  and  Police  Act,  1879,  sacs. 
268,  259. — Jfrld  that  it  was  unnecessary,  in  a 
conviction  following  upon  a  complaint  which 
charged  the  two  offences  under  sec.  258  of 
the  Edinburgh  Municipal  and  Police  Act, 
1879,  of  keeping  and  managing  a  brothel, 
and  of  knowingly  harbouring  prostitutes,  to 
find  the  accused  guilty  of  each  offence  by 
separate  findings,  and  in  the  sentence  to 
separate  the  amount  of  penalty  applicable  to 
each;  and  a  oonvtction  following  upon  such  a 
compMnt  sustained,  which  found  the  com- 
pbint  proved  and  sentenced  to  a  emnttlo 
penalty  with  imprisonment  for  a  period  men- 
tioned, until  said  fine  be  pud.  /'rentice  v. 
LinfOTi,  1883,  5  Coup.  210. 

189.  Conviction  —  Competency  —  Har^ 
garine  Act,  1887,  sec.  6  —  Warfcing  oq 
Wrapper  BoQuired  by  the  Act.— Held  that 

a  wrapper  having  the  word  "  Margarine " 
printed  on  it  in  letters  of  the  sice  and  type 
required  by  the  statute  in  such  a  way  as  to 
stand  out  Ew  a  word  by  itself,  waa  in  oom- 
plianoe  with  the  above  section,  although  there 
was  other  matter  of  the  nature  of  a  trade 
advertisement  printed  on  other  parts  of  the 
wrapper.    Fyfev.  M'laugkHv.  1893.30a  L.  R. 
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190.  Conviction  —  Competency  — 
Fight  —  Breach  of  Peace.  —  Prize-fighters 
convicted  of  assaulting  each  other.  Dobbs  and 
Another  v.  Neilson,  1899  (J.),  1  F.  79;  36 
S.  L.  R.  657  ;  7  8.  L.  T.  30. 

191.  Conviction— Competency— Statutory 
Offence— Want  of  Specification  in  Com- 
plaint—The Glasgow  Police  Act,  1866,  sec. 
135,  art.  17,  and  sees.  131,  IZZ^Held  that  a 
complaint  which  charged  a  contravention  of 
sec.  135,  art.  17,  of  the  Glasgow  Police  Act, 
1866,  in  so  far  as  the  accused  did  at  a  time 
and  place  libelled  "  use  words  or  behaviour  to- 
wards ''  a  person  named  and  designed, ''  with 
intent  to  provoke  a  breach  of  the  peace,  or 
whereby  a  breach  of  the  peace  may  have  been 
occasioned,''  was  not  sufficiently  specific,  and 
a  conviction  thereon  "  of  the  offence  libelled '' 
set  aside  accordingly.  Also  that  an  appeal 
upon  the  above  grounds  was  not  excluded  by 
the  provisions  for  finality  of  judgment  in 
sees.  131  and  132  of  the  said  Police  Act, 
said  provisions  being  applicable  only  where 
there  was  an  ex  facie  good  complaint  and  con- 
viction.    Clark  V.  Lang^  1876,  3  Coup.  268. 

192.  Conviction  —  Penalty— Competency 
of  Suing  for— Small  Debt  Act— Summary 
Jurisdiction  Acts.  —  H^pM  that  it  was  no 
longer  competent  to  sue  for  a  statutory 
penalty  under  the  Small  Debt  Act,  the  pro- 
visions of  that  Act  having  been  superseded  by 
the  Summary  Jurisdiction  Acts.  Grant  v.  Hay^ 
1888,  2  White  6. 

193.  Conviction  —  Penalty  —  Appeal  — 
Summary  Prosecution  Appeals  Act,  1875, 
sec.  3 — Summary  Jurisdiction  Acts,  1864 
and  1881.— A  private  Act  of  Parliament 
ibuthorising  the  construction  of  an  underground 
railway,  directed  that  a  penalty  not  exceeding 
£20  per  day,  to  be  imposed  on  the  railway  com- 
pany for  the  interference  with  the  carriageway 
of  the  streets  beyond  a  fixed  period,  should 
^'  be  recoverable  with  costs  in  the  Court  of  the 
Sheriff  of  the  county  of  Lanark  on  summai-y 
application  by  all  or  any  of  the  proprietors  or 
tenants  in  that  part  of  the  street "  which  was 
•opposite  the  portion  which  had  not  been  re- 
stored within  the  fixed  period.  In  an  appeal 
on  a  case  stated  under  the  Summary  Prose- 
4;utions  Appeals  Act,  1875,  against  a  judgment 
■of  the  Sheriff  under  the  Summary  Jurisdiction 
Acts,  1864  and  1881,  convicting  the  company 
of  a  contravention  of  their  Act,  the  appellants 
objected  to  the  competency  of  recovering  the 
penalties  provided  by  way  of  complaint  under 
the  Summary  Jurisdiction  Acts,  in  respect  that 


they  were  not  penalties  in  the  sense  of  these 
Acts,  which  were  not  capable  of  being  applied 
to  incorporations,  as  incorporations  could 
not  suffer  imprisonment — the  proper  remedy 
being  a  summary  application  in  the  ordinary 
Sheriff  Court.  The  Court  dismissed  the  appeal 
Opinions  as  to  whether  the  Court  of  Justiciary 
has  power  in  a  case  stated  for  its  opinion 
under  sec.  3  of  the  Summary  Prosecutions 
Appeals  Act  of  1875,  to  modify  the  penalty 
imposed  by  the  inferior  Judge.  Glasgow  IHst, 
Rly.  Coy,  v.  Hutchison's  2V«.,  1884, 5  Coup.  420 ; 
21  8.  L.  R.  527. 

194.  Conviction  —  Penalty  —  Licensing 
Laws— Liformer. — A  common  informer  has 
no  title  to  sue  for  penalties  for  breaches  of  the 
licensing  laws.  Chisholm  v.  Moss;  Chisholm 
V.  KeUock,  1902,  4  F.  925  ;  39  S.  L.  R.  733  ;  10 
S.  L.  T.  154. 

195.  Conviction— Penalty  — Informer — 
Interference  with  Carriageway  — Railway 
Clauses  Consolidation  (Scotland)  Act,  1845, 
sec.  142. — A  private  Act  of  Parliament  which 
empowered  a  company  to  construct  an  under- 
ground railway  within  a  city,  enacted  that 
the  penalty  incurred  by  the  company  for  not 
restoring  within  a  certain  time  the  carriage- 
way of  streets  which  they  were  authorised  to 
interfere  with,  should  be  recoverable  **  by  all 
or  any  of  the  proprietors  or  tenants  in  that- 
part  of  the  street  which  is  opposite  the 
respective  portions  which  shall  not  be 
restored.''  The  private  Act  incorporated  the 
Railway  Clauses  Consolidation  (Scotland) 
Act,  1845.  Held  that  a  proprietor  or  tenant 
proceeding  for  the  recovery  of  these  penalties 
was  in  the  position  of  an  informer  for  the 
public  interest,  and,  consequently,  that  half 
the  penalty  was  properly  apportioned  to  the 
poor  of  the  parish  under  sec  142  of  the  Rail- 
way Clauses  Consolidation  Act.  GUugow 
Digtriet  Rly,  Coy.  v.  MtldruvCs  Trs.,  1884,  5 
Ooup.  463. 

196.  Conviction— Penalty— Modification 
—Shebeening— Edinburgh  Municipal  and 
Police  Act,  1879,  sec.  319.— A  public  prose- 
cutor proceeding  imder  sec.  319  of  the  above 
Act  obtained  a  conviction  of  the  offence  of 
shebeening.  The  magistrate  modified  the 
statutory  penalty  of  £7  to  £1.  Held  that  he 
had  power  to  do  so.  Linton  v.  Sherry,  1887 
(J.),  14  R.  46;  24  S.  L.  R.  b68,  followed  in 
Gray  v.  Dewar,  1889  (J.),  16  R.  97 ;  26  S.  L.  R. 
685. 

197.  Conviction— Penalty— No  Penalty 
Imposed — Accused  Admoidshed  —  Licens- 


L 


ins  -A-c^  iiysa,  soc.  si ;  Bummuy  jons- 
dictioa  Act,  1881,  soc.  6.— A  roagistrate  Found 
guilty  a  person  accuoed  of  a  contrarantioQ  of 
the  Licensing  Aoti  and  admonished  him. 
The  culprit  suspended  on  the  ground  that  he 
should  have  been  penalised.  The  Court 
iKtpend^  Frater  v.  NeiUon,  1903  (J.),  6  F. 
61  ;  40  8.  L.  R.  543 ;  10  S.  L.  T.  696. 

198.  OonTiction  —  Penalty  ~  Statatory 
Fflnalty— Admonition— Oruelty  to  Animala 
Act— Bnrgli  PoUcb  Act,  1892,  sec.  183.— The 
Prevention  o(  Crueltj  to  Animals  Act  pro- 
vides that  if  a  judge  convict  he  shall  impose 
a  penalty.  Held  that  under  sec  4^  of  the 
Burgh  Police  Act,  the  magistrate  had  com- 
petently found  accused  guilty  although  the 
oonviction  waa  only  followed  by  an  admo- 
nition. DovmU  V.  FraitT,  1893,  1  Adam  80  ; 
3(1  8.  L.  R.  897 ;  I  a  L.  T.  177. 

199.  Oonviction  —  Suspension  —  AtMenca 
of  Suspender. — The  Court  refused  to  proceed 
with  a  suspension  in  the  absence  of  a 
suspender  who  was  convicted  and  sentenced 
in  absence.  Nathan  v.  Aitid,  1881  (J.),  9  R. 
3;  19S.  L.  R.  72. 

200.  Conviction  —  Suspension— Adjoum- 
meat — Bisht  of  Prisoner  to  Ask— Duty  of 
Msgistrate  to  Inform. — Failure  at  a  magis- 
trate to  inform  the  accused-^a  lad  of  nineteen 
years — that  he  was  entitled  to  an  adjourn- 
ment keld  not  Huffioient  ground  for  suspending 
a  conviction,  lioyce  v.  Sham,  1891  (J.),  IS  R 
13  ;  29  S.  L.  R.  279. 

201.  OonTiction— Suspension— Amhignity 
— Altems,tlve  Oharges— Publicui  Harbour- 
ing Constables- Ghneral  Police  Act,  1857, 
sec.  24. — A  publican  was  charged  with  know- 
ingly harbouring  and  entertaining  three  con- 
stables, or  with  permitting  them  to  remain  in 
his  house  to  the  neglect  of  their  duty,  and 
convicted.  It  was  proved  that  one  of  the 
constables  was  not  on  duty.  Oonviction 
qiuuhed,  as  being  general  in  respect  of  all 
three,  while  it  was  disproved  as  regards  one. 
Hreig  v.  Stewart,  1877  (J.),  4  R.  13. 

202.  OonTiction— Suspension— Ambiguity 
—  Alternative  Charge.  —  An  indictment 
charged  sheop-atealing  at  X  or  otherwise  at 
Y.  A  conviction  followed  "on  the  alternative 
charge."  Held  that  there  was  no  ambiguity 
in  the  oonviction,  and  suspension  rtfuted. 
Pnffr.™  V.  H.M.  A'f''"-''U,  1901  (J.),  4  F.  7; 
3U  S.  L,  U.  F<4  ;  CI  S.  L.  T   23r,. 


«M.  uouTiciion- BDSpenaion— AinDisnisy 
—Fishing  —  Tweed  Fisheiies  Amendment 
Act,  1859.  —  The  Court  qiuuhed  a  con- 
viction of  "  the  contravention  charged,"  in 
respect  that  it  might  have  proceeded  on  facta 
which  did  not  necessarily  infer  a  contraven- 
tion. ffaiiCT,  (te.  V.  Rodger,  1885  (J.^  12  R. 
32  i  22  S.  L.  R.  667. 

204.  Oonviction-SnspeiiBioii- Ambiguity 
— Onilty  "as  laid  before"  Jury- Direc- 
tion in  Law  by  presiding  Judge.— An  indict- 
ment contained  three  charges  of  fraud  against 
theaccused.  Thepresidiogjudgewithdrewone 
of  the  charges  as  irrelevantly  stated.  Subse- 
quently, in  charging  the  jury,  he  gave  them  a 
direction  in  law.  The  jury  returned  a  verdict 
of  "  guilty "  of  the  charge  "  as  laid  before 
them."  The  accused,  in  a  suspension  of  the 
conviction,  argued  that  the  verdict  wo*  am- 
biguous, as  it  might  refer  to  either  the  charge 
laid  before  the  jury  by  the  indictment,  or  laid 
before  them  by  the  judge.  The  Court  read 
the  verdict  as  limited  to  the  charge  laid  before 
the  jury,  after  the  withdrawal  of  the  irrelevant 
portion  of  the  indictment ;  and  oluerved  that, 
even  if  the  words  "  as  laid  before  them  "  had. 
reference  to  the  view  presented  by  the  judg« 
upon  the  law,  this  would  not  be  a  good  objec- 
tion unless  it  were  shown  that  the  direction 
was  bod  in  kw.  Lloyd  v.  H,M.  AdmcaU,  1899 
(J.),  1  F.  31 ;  38  8.  L.  R.  311  j  6  8.  L.  T.  29a 

806.  Conviction  —  Suspension  —Oitatloii 
—Irregularity  —  Pr<(Judice.  —  A  resetter 
brought  a  suspension  of  his  conviction  on  tha 
ground  that  he  should  have  been  haled  into 
Court  by  a  policeman  in  terms  of  the  warnnt 
for  his  apprehension,  instead  of  which  he  re- 
ceived a  notice  that  he  might  voluntarily 
attend,  which  he  did.  The  Court  refused  tbe 
suspension.  Spowxirt  v.  Burr,  1895  (J.),  22  R. 
30;  32S.  L.  R.  527;  3S.  L.T.47. 

206.  Oonviction  — Suspension- Clerical 
Error — Summary  Procedure  Act,  1864,  sec 

34. -^A  police  court  conviction  bore  that  cer- 
tain of  the  accused  were  "  to  forfeit  and  pay 
the  sum  of  twenty  shillings  each  of  penalty," 
and  that  the  others  were  "  to  forfeit  and  pay 
the  sum  of  fifteen  each  of  penalty."  Fines  of 
fifteen  shillings  were  paid  by  the  latter  under 
protest.  Held  that  the  conviction  was  not 
vitiated  by  the  omission  of  the  word  "shit- 
lings."  Gallie,  dx.  v.  Ferguson,  1883  (J.),  11  B. 
13  ;  21  a  L.  a  120. 

207.  Conviction— Suspension— Ooal-Pit— 

Fencing    Disused  Workings — Coal   Minos 
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Begnlation  Act,  1872,  sec.  51,  Rules  1  and 
4. — In  an  appeal  by  a  coal-pit  manager  against 
a  conviction  and  sentence  pronounced  by  the 
Sheriff  upon  a  complaint  at  the  instance  of 
the  Inspector  of  Mines,  with  concurrence  of 
the  Procurator-Fiscal  under  sec.  51,  Rule  4, 
of  '*  The  Coal  Mines  Regulation  Act,  1872/' 
held  that  a  fence,  at  the  entrance  to  a  place 
not  in  actual  working  in  the  pit  under  the 
appellant's  management,  had  been  proved 
not  to  be  of  such  construction  as  would  pre- 
vent a  person  from  straying  innocently  into 
said  place,  and  was  not  therefore  a  compliance 
with  said  rule ;  and  the  conviction  sustained, 
and  the  appeal  dismissed  accordingly.  Simp- 
son v.  Moore,  1874,  3  Coup.  26. 

208.  Oonviction — Suspension  — Oollision 
— Cnlpable  and  Reckless  Steering.  —  The 
masters  of  two  steamers  which  collided  were 
charged  with  culpable  and  reckless  steering. 
One  of  them  was  convicted.  Conviction 
quashed  in  respect  that  the  charge  was  irre- 
levant for  want  of  specification.  Clelland  v. 
Sinclair,  1887  (J.),  14  R  23 ;  24  S.  L.  R.  466. 

209.  Conviction— Suspension— Complaint 
—Civil  or  Criminal — Dogs  Act,  1871,  sec  2. 
— The  Dogs  Act  of  1871,  sec.  2,  provides  that 
any  Court  of  summary  jurisdiction  may  make 
an  order  upon  the  owner  of  a  dangerous  dog 
to  keep  it  under  control  or  to  destroy  it.  If 
a  dog-keeper  fails  in  the  obligation  so  imposed 
on  him,  he  becomes  liable  on  conviction  in 
sundry  penalties.  A.  was  the  owner  of  a 
dangerous  dog,  and  he  received  service  of  a 
complaint  at  the  instance  of  the  procurator, 
setting  forth  the  fact  and  praying  the  Court 
to  make  an  order  in  terms  of  the  statute. 
A  bench  of  justices  "convicted  A.  of  the 
offence  charged,"  and  directed  the  dog  libelled 
to  be  kept  by  the  owner  under  proper  control. 
Conviction  qtiashed.  There  could  be  no  offence 
to  justify  it  till  an  order  for  the  safe  keeping 
of  the  dog  had  been  pronounced  and  disobeyed. 
White  V.  Main,  1897  (J.),  24  R.  90 ;  35  S.  L.  R. 
10  ;  5  S.  L.  T.  121. 

210.  Conviction  —  Suspension  —  Compe- 
tency —  Summary  Prosecntions  Appeals 
Act,  1875,  sees.  3,  9.  —  A  person  con- 
victed in  the  Sheriff  Court  on  a  siunmary 
complaint,  applied  to  the  Sheriff  to  state  and 
sign  a  case  on  appeal  in  terms  of  sec.  3  of  the 
Summary  Prosecutions  Appeals  Act,  1875,  and 
after  the  case  had  been  prepared,  but  before 
it  was  adjusted  and  signed  by  the  Sheriff,  he 
lodged  a  minute  withdrawing  the  application, 
and  brought  a  suspension  of  the    Sherifl''s 


judgment.  Held  upon  an  objection  to  the 
competency  of  the  suspension,  that  there  was 
no  complete  appeal  in  the  sense  of  sees.  3  and 
9  of  the  Act,  and  that  the  suspension  was  not 
therefore  excluded.  Kay  v.  Local  Avihority  of 
Kelso,  1876,  3  Coup.  305 ;  13  S.  L.  R.  609. 

211.  Conviction  —  Suspension  —  Compe- 
tency of  —  Dealing  in  Game  without  a 
Licence — Excise  Prosecntion— Qame  Act, 
1831,  sec.  27— Game  Certificates  Act,  1860, 
sees.  Z,  13— Court  of  Exchequer  Act,  1856, 
sec.  17  —  Summary  Procedure  (Scotland) 
Act^  1864,  sec.  28.  —  Suspension  of  a  con- 
viction of  dealing  in  game  without  a  licence, 
held  incompetent  in  the  Court  of  Justiciary, 
as  being  an  excise  prosecution.  Laaenby  v. 
M'AHhur,  1874  (J.),  2  R.  6. 

212.  Conviction  —  Suspension  —  Compe- 
tency—No  Finding  of  Guilt.—- Conviction 
suspended  on  the  ground  that  there  was  no 
finding  that  the  suspender  was  either  guilty 
or  not  guilty.  Muirhead  v.  Mcintosh,  1890,  2 
White  473. 

213.  Conviction  —  Suspension  —  Compe- 
tency of  Review— Nuisance  from  Smoke— 
An  Act  for  the  Abatement  of  Nuisance 
arising  from  the  Smoke  of  Furnaces  in 
Scotland,  sees.  1,  2,  6,  7,  9— Alternative 
Charge. — The  master  of  a  steam  vessel  charged 
before  the  magistrates  of  a  burgh  with  an 
offence  under  sees.  1  and  2  of  the  Smoke 
Nuisance  Abatement  Act  (20  &  21  Vict, 
c.  73),  upon  a  complaint  under  the  Sunmiary 
Jurisdiction  (Scotland)  Acts,  1864  and  1881, 
on  being  convicted  of  **the  offence  charged,'' 
brought  a  Bill  of  Suspension  in  the  High 
Court,  and  pleaded,  inter  alia,  that  the  charge 
being  alternative  the  conviction  was  void; 
and,  further,  that  the  complaint  must  be  held 
not  to  have  been  brought,  nor  the  conviction 
to  have  been  obtained  under,  or  by  virtue  of, 
the  Smoke  Nuisance  Act  libelled,  and  that 
the  limitations  of  review  therein  did  not 
therefore  apply,  and  the  Bill  was  competent. 
Held  that  the  complaint  did  not  contain  an 
alternative  charge,  and  that  in  terms  of  sees. 
6,  7,  and  9  of  the  statute  libelled,  the  Bill 
was  incompetent.  Macnaughton  v.  Maddever, 
1884,  6  Coup.  609. 

214.  Conviction — Suspension — Complaint 
not  Specific— Fraud  in  Sale  of  Bread- 
General  Police  Act,  1862,  sec.  269— Sum- 
mary Procedure  (Scotland)  Act,  1864,  sec. 
4  —  Criminal  Procedure  (Scotland)  Act, 
1887,  sec.  9. — Conviction  of  selling  loaves  of 


bread  deficient  in  weight  tunjiemlnl,  on  the 
ground  that  the  complaint  tailwd  to  set 
forth  (1)  the  Bm.  of  the  itatute  uontravmied  ; 
and  (2)  the  weight  of  the  loavoa.  Kemp  v. 
Maedonatd,  1889,  8  White  H33. 

215.  Oonviction  —  Snspension  —  Convic- 
tion of  Offence  not  ch^ged— Contagions 
Disoues  (Anim&lfl)  Act,  1878,  sec.  62.— 
Oonviction  gvaghed  on  the  );rnutul  tliut  ac- 
cused had  been  found  guilty  of  iin  offeni^e 
which  was  neither  the  oBcuco  churfied  nor  aa 
offence  under  the  statute,  (.'n/ifrr  v.  L'Kal 
Aviiiorily  of  Linliihijoiv,  1890,  2  White  472. 

216.  Conviction— Snapension— Cruelty  by 
OrerdriTing  —  Convictioii  of  H&ster  for 
Crnslty  of  Servant — Prevention  of  Cruelty 
to  AnimalB  (Scotland)  Act,  sec.  1.— An  inn- 
keeper's servant  drove  a  puir  of  htiraes  from 
Alloa  to  Stirling  in  a  wa^'^^onettv  which  held 
nineteen  people,  and  then  made  four  and  a. 
half  double  journeya  betwiien  .Sliding  and 
Bridge  of  Allan,  where  games  weru  liein^  held. 
One  of  the  hones  then  showed  Bigiis  of  dlatrena, 
and  the  innkeeper  ordered  It  to  bu  uhan^'ed 
to  another  waggonette  hiiliiing  twenty-four 
people,  and  which  was  drawn  by  three  horses. 
It  made  three  single  jounieys  in  this  car riiige, 
when  it  fell  dead  in  the  street.  The  Sherltf- 
Substitute  convicted  the  innkeeijer  of  cruelty 
by  overdriving,  although  he  did  not  drive  the 
horse,  and  instructed  his  servauts  to  be  care- 
ful. Conviction  luttained.  ( 'u  rmkhael  v.  H  'elth, 
1887,  1  White  333  ;  84  S.  L.  R.  348. 

217.  Conviction  — Snapension  — Cumula- 
tive or  Alternative  Ohargea—Explosives 
in  Mine. — A  complaint  chargud  !k  It  urinative 
offences.  If  the  main  chiirj^'e  viaa  proved  the 
alternative  was  superseded.  Both  charges 
having  been  substantiated  the  Sheriff  con- 
victed of  both  offences.  The  Court  i[iimked 
the  conviction.  Moore  it  Cn.  v.  7l'i/non,  rJ03 
(J.),  OF.  88;  40S,  L.  R.  «3H;  11  S.  L.T.  120. 

218.  Conviction  —  Suspension  —  Delay  — 
FeiBOnal  Bar. — Suspension  of  a  conviction 
under  the  Night  Poaching  Act,  1828,  held  \ 
barred  by  payment  of  the  fine  imposed,  fol- 
lowed by  six  months'  deliiy.  U'litsint  it  i'eni 
V.  SeoM,  1898(J.),  25R.  53;  35S.L.R.43e;  C 
K.  L.  T.  302. 


220.  Conviction  — Suspension^  Employ- 
ment of  Unlicensed  Weigher  — The  Har- 
bours, Docks,  and  Piers  Clauses  Act,  1847, 
sees.  81,  i2.—II^I'i  lliat  the  object  of  the 
Act  was  merely  to  prevent  the  employment 
for  hire  of  unlicensed  weighers,  and  not  to 
prohibit  the  weighing  of  their  cargoes  by 
merchants'  own  clerks.  Nii^ol  v.  M'Vull'iin, 
lUTt!  (J.),  3  R.  34  :   13  S.  L.  R.  W8. 

221.  Conviction— Suspension— Error  in 
Date— Alteration  in  Record  of  Proceed- 
ings.— The  Court  suspended  a  sentence  on 
the  ground  that  the  extract  of  conviction 
liore  an  erroneous  date.  Opiniuii  {per  1*1. 
Craigliill)  that  an  unauthorised  alteration  in 
the  record  of  the  proceedings  after  the  pro- 
ceedings had  terminated  would  hare  invali- 
dated the  BontencQ.  lli-lihlt  v.  Stfiviiioii,  itv., 
1881  (J.),  8  R.  17  ;  18  S.  L.  R,  292. 

222.  Conviction  —  Suspension  —  Failure 
to  Provide  Elementary  Education  —  No 
Certificate  ftom  School  Board— Education 

(Scotland)  Act,  1872,  sec.  70— Education 
(Scotland)  Act,  1883.  aecs.  9,  10.— A  con- 
viction of  a  parent  for  failure  to  provide 
elementary  education  for  hia  cliildren  quathoi, 
in  respect  that  the  prosecutor  had  obtained 
tio  certificate  from  the  School  Board  in  terms 
of  sec.  70  of  the  Act  of  1872,  nor  had  an 
attendance  order  been  pronounced  in  terms 
of  sec.  fl  of  the  Act  of  1^83.  Miu-ai,!:iii  v. 
MacdoiiaM,  1887,  1  Wlute  376 ;  24  S.  L.  R  hoi. 


219.  Conviction  —  Suspension— Disputed 
Facta. — Where,  in  a  suspension  of  a  convic- 
tion, facts  in  issue  were  disputed,  tii«  Court 
re/iMwf  a  proof  Cochran  v.  Il'^dka;  li)0O  (J.), 
2  F.  B2  i  37  S.  L.  R.  753 ;  8  S.  L.  T.  54. 


223.  Conviction  —  Suspension  —  False- 
hood, Fraud,  and  Wilful  Imposition  — 
Mistaken  Identity.— A  couvietion  of  faise- 
hiiod,  fraud,  and  wilfu!  imposition  '^i/Jipendctl. 
.^tviif  V.  H'ik:n,  lSy2,  3  White  3U9. 

221.  Conviction  — Suspension— Grounds 
— Erroneous  Charge.  ^  <iiiesiioti .-  Whether 
erroQeuus  law  stated  by  a  Sherifl'  in  charging 
a  jury  enipanneled  to  tiy  a  criminal  cause 
would  found  a  ground  of  suspension  of  a 
conviction  ?  llaiiai/h'jn  v.  H.M,  Advocat'f,  18S8 
(J.),  10  R.  39;  25  S.  L.  R.  311. 

225.  Conviction  —  Suspension  —  Oroond 
of  —  Police   Court  —  Record  —  Evidence. — 

Suspunsion  of  a  police  court  conviction  on  the 
ground  that  the  magiatrate  in  sentencing  bad 
proceeded  upon  and  given  effect  to  a  wiittea 
report  and  ex  parie  statements  made  by  th» 
prosecutor,  the  superintendent  of  police,  not 
upon  oath, — refuiKd,  in  respect  it  did  not  so 
appear  on  the  face  of  the  record.  Larkiii  w 
tiraiil,  1874,  3  Coup.  64. 
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226.  ConTiction  —  Snspension  —  High 
Court  or  Circuit  Court— Illegality  and 
Oppression— Exclusive  Kemedy— Glasgow 
Police  Act,  1866,  sees.  131,  132.— In  a  sus- 
peDsion  on  the  ground  of  illegality  and 
oppression  of  a  sentence  of  the  Glasgow  Police 
Court  under  the  Glasgow  Police  Act,  1866, 
held  that  an  appeal  to  the  Circuit  Court  was 
the  only  competent  remedy,  the  jurisdiction 
of  the  High  Court  of  Justiciary  being  by  that 
Act  excluded.  Mackenzie  v.  Lariy^  1874  (J.), 
2R.  1. 

227.  Conviction  —  Suspension  —  Indict- 
ment—Relevancy— Breach  of  Trust  and 
Embezzlement — Modus. — Where,  after  trial 
and  conviction  on  a  charge  of  breach  of  trust 
and  embezzlement,  the  panel  suspended  on 
the  ground  that  the  libel  was  irrelevant  in 
respect  of  (1)  the  wrong  use  of  plural  and 
alternative  words;  (2)  the  insufficient  infor- 
mation given  to  the  panel ;  and  (3)  want  of 
specification  of  the  modus  of  the  embezzle- 
ment, hM  that  the  objections  were  not 
sufficient  to  warrant  the  Court  in  quashing 
the  sentence.  Taylor  v.  Maitland^  1879  (J.), 
6R.  60. 

228.  Conviction  —  Suspension  —  Irrele- 
vancy—Police Court — Competency  after 
Fourteen  Days  —  Edinburgh  Provisional 
Order  Act,  1867,  sec.  Idl.—Held  that  sus- 
pension of  a  Burgh  Police  Court  conviction 
on  the  ground  of  the  irrelevancy  of  the  libel 
was  not  covered  by  sec.  187  of  the  Edinburgh 
Provisional  Order  Act,  and  therefore  was 
competent  after  fourteen  days  from  its  date. 
Roe  V.  L%nt07i,  1874  (J.),  2  R.  17 ;  12  S.  L.  R 
148. 

229.  Conviction  —  Suspension  —  Limita- 
tion of  Action— Game  Act,  1773,  sec.  14.— 
The  Court  quashed  a  conviction  under  the  Game 
Act,  1873,  in  respect  that  six  months  had 
elapsed  before  any  application  was  made  for  a 
warrant  to  apprehend,  and  no  service  took 
place  for  five  months  after  that  date,  without 
any  satisfactory  explanation  of  the  delay. 
Farquharson  v.  fVhyte,  1886  (J.),  13  R.  29;  23 
S.  L.  R.  360. 

230.  Conviction — Suspension  —  Modus— 
Facts  proved. — A  discrepancy  of  material 
importance  between  the  modus  of  the  com- 
plaint charged  and  the  facts  in  support 
thereof  held  to  justify  suspension  of  the 
consequent  conviction.  PhiXp  v.  Dunfermline 
Magistrates,  1902  (J.),  4  F.  34;  39  S.  L.  R. 
483 ;  9  S.  L.  T.  425. 


231.  Conviction  —  Suspension  —  Oppres- 
sion—Plea of  Guilty— Absence  of  Panels' 
Counsel. — Panels,  charged  in  a  Police  Court 
with  shebeening,  in  the  temporary  absence  of 
counsel  instructed  for  them,  and  after  being 
refused  a  short  delay  by  the  magistrate 
pleaded  guilty.  On  counsel's  return,  while 
the  magistrate  was  in  course  of  pronouncing 
sentence,  he  requested  that  the  plea  might  be 
allowed  to  be  withdrawn,  and  the  magistrate 
refused.  Held  that,  in  the  circumstances,  the 
magistrate  was  wrong,  and  sentence  quashed. 
fFilliams,  <kc.  v.  LinUm,  1878  (J.),  6  R.  12 ;  16 
S.  L.  R.  180. 

232.  Conviction— Suspension— Partly  on 
Plea  of  Quilt  and  Partly  on  Evidence— De- 
lay and  Acquiescence. — Conviction  quashed 
in  respect  that  it  proceeded  partly  on  a  plea 
of  guilt  and  partly  on  evidence  adduced. 
Godiran  v.  Ferguson,  1882  (J.),  10  R.  18;  20 
S.  L.  R.  34. 

233.  Conviction— Suspension— Peijury— 
Evidence  at  former  Trial— Dictation  to 
Shorthand  Writer  —  Evidence  Further 
Amendment  Act,  1874^  sec.  4— Ipsissima 
verba — Relevancy  of  Charge.— A  person 
who  was  convicted  of  perjury  without  stating 
any  objection  to  the  relevancy  of  the  charge, 
brought  a  suspension  on  the  groimds  (1)  that 
the  libel  was  irrelevant  in  respect  that  it  did 
not  set  forth  the  ipsissima  verba  of  the  alleged 
perjury,  and  (2)  that  the  evidence  at  the  proof 
at  which  the  perjury  was  alleged  to  have 
been  committed  was  incompetently  recorded, 
in  respect  that  it  had  not  been  dictated  by 
the  Sherifif.  Suspension  refused.  Roberts  v. 
Henderson,  1882  (J.),  10  R,  5 ;  -20  S.  L.  R.  20. 

234.  Conviction— Suspension— Peijury— 
OhJection  to  Relevancy,  after  Trial  and 
Conviction. — ^A  conviction  and  sentence  upon 
a  charge  of  perjury  suspended  (notwithstand- 
ing that  no  objection  to  the  relevancy  had 
been  taken  before  the  Sheriff)  on  the  groimd 
that  what  was  charged  did  not  amount  to  a 
crime  in  respect  that  what  the  accused  were 
stated  in  the  minor  proposition  to  have  falsely 
deponed  to  was  not  inconsistent  with  what 
was  there  alleged  as  the  true  state  of  the 
facts.  Bole  v.  Stevenson,  1883,  5  Coup.  350;  21 
S.  L.  R.  65. 

235.  Conviction  —  Suspension  —  Plea  of 
Guilty— Plea  not  Authenticated— Sum- 
mary  Procedure  Act,  1864,  sees.  14^  34. 

— In  a  suspension  brought  on  the  ground 
that  a  plea  of  guilty  had  not  been  authenti- 


i 


the  pie*.     8u«penHion  rrfuted.     Maeluty,  dx.  v. 
Patrick,  1882  (J.),  10  R.  10 ;  20  S.  L.  R.  23. 

236.  Conviction— SuBpenaion—RefuB&l  of 
Quarter-Sessions  to  Allow  Evidence  JuriB- 
diction  —  Public- House  Acts  Amendment 
Act,  1862,  sees.  33.  31.  — //-/-'  that  \.y  rohis- 
iug  to  alloir  appellant  to  lead  ovidiince  ilt 
}MiX)  the  Justices  at  (Jiiarter-SessioiiB  hud 
declined  to  exorcise  their  jurisdiction,  And  the 
jurisdiction  of  th«  Hijib  Court  waa  tharefora 
not  excluded  by  se(».  33  ntid  34  ul  the  Act. 
Mmkernf  v.  .VDnuyall,  1.S74  (J.),  2  R.  12; 
12  S.  L.  R.  U8. 

237.  Conviction  —  Suspension  —  Reset — 
Crimen  continuiim— Locua-  Jurisdiction- 
Statute  13  Geo.  III.  c.  31  Evidence  as 
to  Character  of  possible  Witness  Com- 
petency—Statement by  Prisoner  to  Police 
on  Apprehension— Questions  by  Police  to 
Prisoner  on  Apprehension.— A  persun  con- 
victed upiiu  a  criminiil  liliel  in  the  Sheriff 
Court  of  Edinburgh,  which  chart;ud  reset  of 
theft  in  so  fiir  as  Che  accused  did,  "at  aome 
place  in  the  city  iir  cninty  of  Edinburgh, 
to  the  omplainer  unknown,  wickedly  sod 
feloniously  receive  and  reset  the  watches 
above  libelled,  knowing  the  same  to  have 
been  stolen" — suHpunded  and  pleaded  (1) 
that  the  libel  was  irrelevant  in  respect  of 
insufficient  spec ilitat ion  of  the  !'»'iis,  and  (H) 
that  ua  it  had  beeu  proved  that  the  panel 
had  received  the  watches  in  Glasgow,  not  in 
Edinburgh,  the  Sheriff  had  no  jurisdiction. 
The  Bill  refused,  and  held  that  as  reset  was 
a  iriiiifn  con'wtiv"-,  the  libel  was  therefore 
relevant, and  the  olijectinn  tii  the  jinisdiution 
bad.  In  a  auapension  of  a  conviction  of  the 
crime  of  reset,  held  that  it  was  competent  fnr 
the  prosecutor  to  lead  evidence  as  to  th<^ 
character  of  the  pei'son  from  whom  the  accusud 
in  his  declaration  stated  that  he  had  received 
the  {;oods  alleged  to  liave  been  resetted,  and 
who  was  nut  in  the  Crown  hat  of  witnesses, 
and,  though  cited  for  the  panel,  did  not 
uppear.  i/i/i/ that  the  statement  made  by  a 
prisoner  to  a  police-officer  on  tile  ocoaaiiin 
of  his  buiii^  apprehended,  without  threat  or 
prasaure,  or  intention  to  entrap,  is  conipetent 
evidence,  linirie  v.  Sdnirl,  l^^^-l,  '<  (',:u\:  HTll ; 
ai  S.  L.  E.o2f;.  I 

238.  Conviction— Suspension-  Scattering  | 
Sand  upon  Streets- Tramway- Edinburgh  I 
Municipal  and  Police  Act,  1879,  sees.  99, 

153,   309.-T«-o  |M'i-^-'ls  n.nvlrtcd  of    a    n.l.-  | 


which  prohibita  the  throwing  or  ecatteririg 
any  sand  or  rubbish  on  any  street,  &c, 
objected  in  u  Hill  of  Suspension,  that  tbe 
bye-law  not  being  made  in  accordance  with 
the  prtiviainna  of  the  Statute,  the  conviction 
was  without  statutory  warrant,  and  ille^aJ. 
Objection  rqieUfd,  the  proceedings  found 
orderly  proceeded  with,  and  the  Bill  refutrti. 
Hrlil  also  that  the  suspenders  could  not  be 
heard  to  plead  that  they  had  acted  under  the 
instructions  of  the  Edinburgh  Tramway  Com- 
pany, in  whose  employment  they  were,  in 
respect  that  the  fact  was  not  before  the 
Court.     (lhsf,iti:  v.  /Anton,  1H82,5  Coup,  160. 

239.  Conviction  —  Suspension — Senbeoce 

—  Signing    of —  Wairant    to    Imprison.  — 

Ciiiu  ictiuii  and  sentence  qiinihol  where  the 
prisoner  was  imprisoned  on  a  warrant  foUow- 
inj^  on  the  oral  seiitence,  and  extracted  before 
the  convictiun  had  been  signed.  Vamervn  v. 
D.an--^,  11)01  (J.),  4  F.  n  ;  .■)9  S.  L.  R.  273;  9 
S.  L.  T.  -IhQ. 

240.  Conviction  — Suspension- Sentence 

—  Summary  Procedure  (Scotland)  Act, 
186i  Schedule  E,  Form  3.— A  person  vsa 
convicted  on  a  complaint  under  the  Summarj- 
.Turisdictiou  (Scotland)  Acta,  1H04  and  1881, 
and  adjudged  to  pay  a  fine  of  £2,  "and,  in 
default  of  immediate  payment  thereof,  ad- 
judged him  to  be  imprisoned  unless  the  said 
penalty  and  eipensea  ahall  aooner  be  paid." 
Hdd  that  the  warrant  of  imprisonment  was 
not  separable  from  the  rest  of  the  conviction, 
luid  that,  no  award  of  expenses  having  been 
pronounced,  the  conviction  must  be  aus- 
peiided.  Iliiuiv/dl  V.  Uavidmn,  1896  (J.),  23 
R.  .■)1  ;  33  S.  L.  R.  270 ;  3  S.  L.  T.  263. 

241.  Conviction  Suspension  —  Serrice 
Copy  of  Complaint-    Informality.— Where 

i>buycd  the  clbition  and  suS'erud  no  prejudice, 
the  Court  ri'i'tlM  an  objection  to  his  con- 
viction, stating  that  there  was  an  informality 
in  the  service  copy,  in  respect  it  did  not  state 
that  the  complaint  had  been  signed  by  the 
prosecutor  or  his  deputy.  Arrnftrong  v. 
StevtMiii,  18!12  (J.),  20  R  21  ;  30  S.  L.  R.  245. 

242.  Conviction  —  Suapension  —  Service 
on  Accused.  — That  no  copy  nf  the  complaint 
oil  wliii'ii  111'  was  summarily  tried  had  boon 
served  upon  the  accused,  lulii  insufficient 
ground  for  a  auspension  of  the  ainviction 
which  followed  upon  it.  I'ockran  v.  H'cdktr, 
litiK)(J.),  -ir.  ;-i2;  :S7S.  L.  R.  763;  sa  L  T. 
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243.  Oonviction  —  SuspenBion  —  Sheriff, 
Powers  of— Oontempt  of  Ootirt— Prevari- 
cation—Sheriff  called  as  Bespondent— 
Imprisonment,  immediate,  for  Oontempt 
of  Oonrt— Suspender  present^  Bespondent 
absent — Specification  of  Offence.— At  the 
concluBion  of  the  examination  of  a  witness 
in  an  action  in  the  Sheriff  Clourt,  under  the 
Debts  Beoovery  Act,  1667,  the  Sheriff  ordered 
the  pursuer  to  be  taken  into  custody  on  the 
ground  ''  that  he  had  disguised  the  truth  and 
not  told  the  whole  truth,''  and  the  following 
conviction  and  sentence  was  thereupon  pro- 
noimced :  "  The  said  witness  having  been  duly 
sworn  to  tell  the  truth,  and  having  grossly 
prevaricated  in  his  evidence  in  the  examina- 
tion, the  said  Sheriff- Substitute  finds  him 
guilty  of  contempt  of  court,  and  therefore 
sentences  and  adjudges  him  to  be  imprisoned 
for  the  space  of  ten  days  from  this  date  with 
hard  labour."  The  witness  brought  a  Bill  of 
Suspension  calling  the  Sheriff-Substitute  as 
respondent,  and  pleaded  that  the  conviction 
and  sentence  were  pronounced  without  any 
complaint  setting  forth  the  charge  having 
been  served  upon  him,  and  without  a  suf- 
ficient specification  of  the  particular  acts  of 
prevarication  of  which  he  had  been  found 
guilty  being  set  forth  in  the  conviction. 
Counsel  for  the  Sheriff-Substitute  stated  to 
the  Court  that  he  had  been  advised  that  it 
was  not  consistent  with  his  official  position 
to  appear  as  a  party.  The  Court  (diss,  Ld. 
Young)  refused  the  JBill,  being  of  opinion  (1) 
that  the  Sheriff  had  jurisdiction  to  proceed, 
propria  motu,  and  to  punish,  de  piano,  without 
complaint,  for  prevarication  on  oath  com- 
mitted before  him;  and  (2)  that  it  was  un- 
necessary to  set  out  in  the  warrant  the 
particular  acts  warranting  the  conviction. 
Held  (disA,  Ld.  Young)  that  the  Sheriff- 
Substitute  was  right  in  not  appearing  as  a 
party.  Macleod  v.  Speirs^  1884  (J.),  5  Coup. 
387;  11  B.  26;  21  S.  L.  R  630. 

244.  Oonviction— Suspension— Statutory 
Offence— Altering  Pavement— Belevancy 
of  Complaint— Gkneral  Police  and  Improve- 
ment (Scotland)  Act,  1862,  sees.  148,  235.— 
Held  that  a  conviction  of  a  contravention  of 
sees.  148  and  235  of  this  statute,  on  a  charge 
containing  words  descriptive  of  an  act  which 
was  not  created  an  offence  by  the  statute, 
could  not  stand.  Foley  v.  M'Hardy,  1893,  3 
White  476. 

245.  Oonviction— Suspension— Statutory 
Offence — Hawking  or  Shebeening  — Locus 
not  Licensable—Belevancy— Public-Houses 


Act,  1862,  sees.  16,  17.  —  Conviction  of  an 
offence  against  the  laws  for  the  regulation  of 
public-houses  in  Scotland — the  complaint  not 
specifying  the  section  on  which  it  was  laid< — 
qtuuhed  on  the  ground  that  the  locus  libelled 
was  one  which  from  its  nature  was  incapable 
of  being  licensed.  Hamilton  v.  Inglis,  1879 
(J.),  6  B.  46 ;  16  S.  L.  B.  651. 

246.  Oonviction  — Suspension  — Title  of 
Prosecutor— Appointment  Declared  NulL 
— Held  that  a  conviction  obtained  at  the 
instance  of  a  procurator-fiscal,  whose  appoint- 
ment was  afterwards  declared  null,  was  valid. 
Hill  V.  Firdaywn  and  Others,  1883  (J.),  10  B. 
66;  20S.  L.B.  660. 

247.  Oonviction— Suspension— Trespass 
in  Pursuit  of  Game— Day  Trespass  Act, 
1832,  sec.  1— Indictment— Belevancy. — An 
indictment  charging  conmiission  of  a  trespass 
by  entering  'Mn  and  near  to''  a  field  on  a 
farm,  held  irrelevant,  and  conviction  proceed- 
ing thereon  suspended.  Arthur  v.  Peebles, 
1876  (J.),  3  B.  38;  13  S.  L.  R  610. 

248.  Oonviction  —  Suspension  —  Ultra 
vires  —  Sentence  Obtempered  —  Summary 
Jurisdiction  Acts,  1864-1881— Stat.  9  Geo. 
IV.  c.  29,  sec.  19. — Upon  a  complaint  under 
the  Summary  Jurisdiction  Acts  the  com- 
plainers  were  fined  by  the  Sheriff-Substitute, 
and  ordered  to  find  caution  for  good  behaviour 
for  eighteen  months,  under  a  penalty  of  £60. 
The  fines  were  paid  and  caution  found.  Four 
months  afterwards  a  suspension  was  brought 
(but  not  heard  till  nearly  six  months  after). 
Objection  to  the  competency  of  the  suspen- 
sion, on  the  ground  that  the  sentence  had 
been  obtempered — repelled.  Sentence  of  the 
Sheriff-Substitute  qrmshed  so  far  as  the  order 
to  find  caution,  he  having  exceeded  his  powers 
under  9  Geo.  IV.  c.  29,  sec.  19,  but  quoad 
ultra  allowed  to  siMnd^  following,  Farquhar-- 
son  V.  Uuihrie,  1884  (J-X  6  Coup.  464 ;  11  B. 
55  ;  21  S.  L.  R.  777 ;  and  M^Guire  v.  Fairhaim, 
1881  (J.),  4  Coup.  636  ;  9  R  4  ;  19  S.  L.  R.  72 ; 
Bonthrone  and  Another  v.  Rentony  1886,  1  W. 
279  ;  24  S.  L.  R.  75. 

249.  Oonyiction  —  Suspension  —  Ultra 
▼ires— Sentence  partly  ultra  vires.— It  is 

ultra  vires  in  a  oonviction  imder  the  Vaccina- 
tion (Scotland)  Act,  1863,  to  insert  a  warrant 
for  poinding  the  culprit's  goods  for  the  re- 
covery of  his  fine.  A  conviction  containing 
such  a  warrant  was  suspended  sympliciter^  the 
Court  holding  it  impossible  to  separate  the 
warrant  from  the  remainder  of  the  conviction. 
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S.L.R.  268i  3  8.L.  T.  236. 

260.  OonTiction  —  Snspensioa  —  Ultra 
Tires  —  Statate  under  wbich  Oomplaint 
Brought  Bepealed  before  Trial  —  Inter- 
pretatiou  Act,  1889,  sec.  38,  snbsec.  2— 
Licensing  Act,  1903,  sec.  109— Noli  ProBeani 
by  the  Orown.  — The  Licensing  Act,  1903, 
cams  into  force  on  lit  January  1904,  and 
repealed  the  previous  lioenaing  statutes.  It 
provided  that  the  Secretary  for  Scotland 
might  make  such  orders  as  were  necessary 
for  bringing  the  Act  into  full  operation.  The 
ISeoretary  for  Scotland  issued  an  ordar  that 
no  justice  or  magistrate  should,  after  3lBt 
December  1903,  exercise  any  powers  of  trying 
offences  vested  in  a  j  ustioe  or  justices  oi  magis- 
trate or  nu^istrates  under  the  existing  Acts. 
A  license-bolder  committed  an  offence  under 
the  licensing  laws  on  5tb  December  1903,  and 
was  cited  to  appear  before  the  justices  on 
5th  January  1904.  The  diet  was  adjourned 
to  28th  January,  and  the  accused  was  con- 
victed. In  respect  of  the  above  order  of 
Secretary  for  Scotland,  the  conviction  was 
qwuhed.  M'NM  v.  IFeir  <t  Palrirt,  1904 
(J.),  6  F.  68  ;  11  8.  L.  T.  792. 

251.  Conviction  —  Snsponsion  —  Want  of 
Specification— Breach  of  Trust  and  Em- 
besslem  est -Benefit  of  Benevolent  Olub— 
Treasurer,  Fraudulent.— The  treasurer  of  a 
benefit  club  having  been  charged  before  the 
Sheriff  with  breach  of  trust  and  embezsla- 
ment,  as  also  theft,  in  so  far  ae  having,  as 
treasurer  and  collector,  been  entrusted  by  the 
members  of  the  club  with  various  sums  of 
money,  their  property,  for  a  limited  time,  he 
failed  to  pay  over  the  same  or  otherwise  to 
account  therefor,  and  did  embessle,  or  did 
alternatively  steal  the  same,  on  being  con- 
victed of  breach  of  trust  and  embeezlement, 
and  sentenced,  suspended  on  the  ground  that 
his  duties  as  treasurer  not  being  specified  in 
the  libel,  there  wae  no  sufficient  averment 
of  trust,  and  no  relevant  charge  of  the  crime 
of  which  he  v&a  convicted.  Bill  re/uwif. 
EUler  V.  Morri»on,  1881  (J.),  4  Coup.  530. 

252.  Orimd— Abortitok- Ftnm  of  Indict- 
ment.—iT.Af.  AdvocaU  V.  Graham,  1897,  8  A. 
412  J  6S.  L.  T.  219. 

253.  Crime — Aiding  and  Abetting  the 
Fiand  of  a  Bankrupt. — Aiding;  and  abettiiw 


3;  34S.  L.  R.  66;  4  S.  L.  T.  135. 

2Si.  Orime— Breach  of  Peace— Onrainc 
and  Sweating.  -  At  3  a.u.,  in  bis  own  bouse, 
a  man  made  a  disturbance,  using  loud  language 
full  of  swear  words.  His  voice  could  be 
heard  thirty  yards  away.  Held  that  he  was 
guilty  of  a  breach  of  the  peace.  Fergutoit 
V.  Camoduin,  1889  (J.),  16  R.  93;  26  S.  L.  R. 


256.  Crime— Breach  of  Paac«— Provoca- 
tion.— Provocation,  pleaded  in  defence  to  a 
charge  of  assault,  must  have  been  given  not 
further  back  than  the  day  of  the  assault. 
Galiaclier  v.  Jf  eir  tb  Pitritk,  1902  (J.),  4  F.  93 ; 
30  8.  L.R.  781;  10  S.  L.  T.  216. 

256.  Crime- Breach  of  Peace  — Salva- 
tion Army  Procession. — To  march  along  a 
street  on  a  Sunday  morning  playing  on  a 
concertina  and  leading  a  procession  of  people 
who  sing  and  shout,  and  to  refuse  to  desist 
when  asked  to  do  so  by  a  police  constable,  is 
a  breach  of  the  peace.  WktUhtmh  y.  Millar, 
1895  (J.),  23  R,  1  i  33  a  L.  B.  33;  3  S.  L.  T. 
129. 

257.  Crime- Breach  of  Peace- Street 
Preaching— Annoyance  of  Besidents.— To 
loudly  read,  sing,  pray,  and  preach  in  a  public 
street,  thereby  ooLacting  a,  crowd  and  annoying 
and  disturbing  the  inhabitants,  is  not  an  in- 
dictable offence  at  common  law.  HnittM  v. 
Mam,  1891  (J.),  19  R.  5;  S9  S.  L.  R.  45. 

258.  Crime— Breach  of  Peace— "Using 
Insulting  and  Abusive  Language."  —  A 
charge  of  the  crime  of  disorderly  conduct  in 
a  pubhc  street  "by  using  insulting  and 
abusive  language  to  or  of  and  concerning  " 
another  htid  irrelevant.  Banks  v.  M'Lennan, 
1876(J.),4R.  8;  14  a  L.  R.  79. 

259.  Crime— Breach  of  Poinding— Per- 
sonal DlUgeucfl  Act,  1838,  sec.  30— Fiscal, 
Concurrence  of. — He  who  breaks  a  poinding 
is  liable  "  on  summary  complaint  to  the  SherifiT 
of  the  county  where  the  effects  were  poinded, 
or  where  he  is  domiciled,  to  be  imprisoned  " 
(Personal  Diligence  Act,  1838,  sac.  30).  Hdd 
that  the  complaint  to  the  Sheriff  is  a  civil 
process  and  does  not  require  the  ooncurrence 
of  the  Procurator-FiscaL  "Summary  com- 
plaint "  tneous  summary  application  ad/actuni 
,  .  '  '  I  '  .,  uliich  requires  dispatch.  fViiinn 
V  \l  n. .-,,-.  isyti,  i4  R,  254;  34S.L.a,20S! 
4  S,  L,  I.  ill:;. 
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260.  Grime— Breach  of  Tmst  and  ^m- 
hezzLement— Agent  and  Client. — Directions 
to  a  jury  in  a  charge  of  breach  of  trust  and 
embezzlement  by  a  law-agent.  H.M,  Advocate 
V.  Lee,  1884  (J.),  12  R.  2. 

261.  Crime  — Bribery  — Malversation  of 
Office. — It  is  not  criminal  in  a  town  councillor 
to  accept  a  bribe  to  use  his  influence  with 
the  magistrates  to  procure  the  granting  of  a 
licence.  Having  accepted  a  bribe  he  is  under 
no  obligation  to  repay  it  in  the  event  of  his 
being  thereafter  made  a  licensing  magistrate. 
And  so  if,  as  magistrate,  he  vote  for  the 
licence  he  was  previously  bribed  to  procure, 
he  is  not  guilty  of  any  crime.  H,M,  Advocate 
V.  Dick,  1901  (J.),  3  F.  69  ;  38  S.  L.  R.  680. 

262.  Grime  — Bribery— Malversation  of 
Office  —  Soliciting  Bribes.  —  It  is  not  a 
criminal  malversation  of  his  office  for  a  licens- 
ing magistrate  to  solicit  bribes  for  the  procur- 
ing of  his  vote  for  a  licence  certificate.  H.M. 
Advocate  v.  Dick,  1901  (J.),  3  F.  59  ;  38  S.  L.  R. 
580. 

263.  Crime  —  Collision  —  Criminal  Re- 
sponsibility—Neglect by  Harboor  Trustees 
of  their  own  Regulations.— iTeM  that  the 
non-observance  by  the  servants  of  the  Har- 
bour Trustees  of  their  own  regulations  as  to 
vessels  at  anchor,  did  not,  where  a  collision 
was  thereby  caused,  infer  criminal  responsi- 
bility. H.M.  Advocate  v.  Campbdl,  18^^9,  2 
White  313. 

264.  Crime— Crimen  continuum— Fugitive 
Offenders  Act,  1881,  sec.  21— Warrant  for 
Apprehension.  —  Depositions  showed  that 
there  was  a  strong  presumption  that  an 
alleged  crime  was  begun  in  a  British  colony 
and  completed  either  therein  or  in  a  neighbour- 
ing state.  Held  (1)  that  there  were  grounds 
for  granting  a  warrant  to  transmit  the 
prisoner  on  suspicion  of  a  crime  committed 
within  the  colony  ;  and  (2)  assuming  the  com- 
pletion of  the  crime  to  have  taken  place  out- 
side the  colony  the  doctrine  of  crimen  con- 
tinuum applied.  Carlin  v.  Government  of  Cape 
Colony,  dbc.,  1885  (J.),  12  R.  60 ;  22  S.  L.  R. 
906. 

265.  Crime— Crimen  violati  sepulchri— 
Concealment  of  Dead  Body— Attempt  to 
Extort  Reward.  —  Circumstances  in  which 
a  person  was  convicted  of  "violating  the 
sepulchres  of  the  dead,  and  raising  and  carry- 
ing away  dead  bodies  out  of  their  graves,"  by 
abstracting  a  body  from  the  vault  of  a  mor- 


tuary chapel,  and  concealing  it  in  the  hope 
of  extorting  money,  and  sentence  of  five 
years'  penal  servitude  was  pronounced.  H.M. 
Advocate  v.  Soutar,  1882,  5  Coup.  65. 

266.  Crime— Crimen  violati  sepulchri— 
Date  of  Interment  —  Modus  —  Motive  — 
Private  Cemetery. — Held  (1 )  that  the  essence 
of  the  crime  of  violating  sepulchres  was  the 
disturbing  of  the  body  while  still  in  a  con- 
dition to  be  an  object  of  reverential  treat- 
ment, and  that  it  was  not  therefore  necessary 
to  libel  malice  or  private  gain ;  (2)  that  a  private 
was  on  the  same  footing  as  a  public  cemetery ; 
and  (3)  that  the  state  of  the  body  was  a  matter 
for  proof.  HM.  Advocate  v.  Covits,  1899,  3 
A.  50. 

267.  Crime— Cruelty— Bad  Treatment  of 
Child— Relevancy.— A  charge  that  the  panel 
"did  culpably  and  wilfully  neglect  to  supply 
the  said  child  with  wholesome  and  sufficient 
food  and  clothing''  held  relevant.  H.M. 
Advocate  v.  M'Intosh,  1881  (J.),  8  R.  13;  18 
S.  L.  R.  290. 

268.  Crime  —  Culpable  Homicide  —  Cul- 
pable Negligence— Death  by  Poison  Acci- 
dentally Supplied  by  Druggist.  —  CtVcum- 
stances  in  which  a  chemist  and  druggist  who 
had  accidentally  supplied  a  powder  containing 
nux  vomica  instead  of  liquorice  powder,  which 
was  asked  for,  with  the  result  that  the  cus- 
tomer died  immediately  after  taking  the 
powder,  was  found  not  guilty,  by  the  jury, 
of  culpable  homicide.  H.M.  Advocate  v.  Armi- 
tage,  1886,  6  Coup.  676. 

269.  Crime— Culpable  Homicide— Child- 
birth.— Culpable  homicide  may  be  proved  of 
a  child  not  completely  separated  from  its 
mother.  H.M.  Advocate  v.  Scott,  1892  (J.), 
19  R.  63  ;  29  S.  L.  R.  629. 

270.— Crime— Culpable  Homicide— Child- 
birth—Failure  to  Call  Assistance. — ^In  cases 
of  a  mother  failing  to  call  assistance  when 
in  childbirth  it  is  a  question  for  the  jury 
whether  such  failure  was  blameworthy.  If  it 
was,  she  is  guilty  of  culpable  homicide.  H.M, 
Advocate  v.  Scott,  1892  (J.),  19  R.  63;  29 
S.  L.  R.  629. 

271.  Crime— Culpable  Homicide— Death 
Resulting  from  Robbery— Result  of  Crime 
not  Intended— Heart  Disease.— A  person 
having  been  charged  with  culpable  homicide, 
as  also  assault  with  intent  to  rob,  it  was 
proved  that,  while  snatching  at  his  victim's 


intent  to  ravish,  and  also  with  cnlpsble 
homidde.  The  charge  of  culpable  bomubde 
was  to  the  effect  that,  immediatelf  after  the 
assault  with  intent  to  ravish,  the  wom&n  who 
had  been  assaulted  having  risen  and  en- 
dearoured  to  escape  by  riuming  in  the  direc- 
tion of  a  precipice,  the  panels,  all  and  Okcfa, 
or  one  or  mure  of  them,  did  "  follow  after  aad 
pursue"  her  to  or  near  the  edge  of  the 
precipice,  and  she,  "while  endeavouring  to 
escape  from"  their  pursuit,  did  fall  over  the 
precipice  and  was  killed.  Objection  rtptUed, 
that  the  charge  was  irrelevant  in  respect  that 
no  felonious  intent  in  following  after  and 
pursuing  was  libelled,  and  that  it  was  not 
specified  that  the  foiling  over  the  prediuce 
was  the  consequence  of  the  following  after. 
H.M.  Admcatt  v,  Slaaen,  dx.,  1886  (J.),  5  Gonp. 
694. 

27B.  Orime — Cnlpable  Homicide— Nagli- 
gence  —  Chsmiot  —  Drngs  —  Poiflon.  — 
Chemist's  assistant  aequ-iUed  of  a  charge  of 
culpable  homicide  by  having  in  compounding 
certain  powders  used  strychnia  instead  of 
saalgine  as  required  by  the  preacriptioD- 
H.M.  AdtwaU  V.  tVood,  1903,  4  A.  160. 

276.  Crime— OiilpabI«  Hmuicide —Bele- 
Ttney  of  Indictment— Kedicent  Onstodr 
of  Dynunite. — The  custodier  of    dynamite 

was  charged  with  culpable  homicide,  inasmuch 
as  he  had  culpably  allowed  it  to  remain  in 
an  exposed  place  of  common  resort  (neaj'  a 
smithy),  and  it  "became  ignited  by  means  of 
a  spark  from  the  said  smithy,  or  by  being 
brought  into  contact  with  some  other  sub- 
stance, or  in  $ome  otb^  manner  to  the  protecutor 
uTiknovm,  and  then  and  there  exploded." 
Objection  was  taken  to  the  relevancy  of  the 
indictment  in  respect  that  the  italicised  words 
gave  too  great  scope  to  the  prosecution.  In* 
dictment  hdd  relevant.  H.M.  AdvocaU  v. 
Clark,  IB77  (J.),  4  B.  48  j  14  S.  L.  R  641. 

277.  Crime— Culpable  Homidde— Tetautu 
aaperveniag  on  Sli^t  Injuries—Criminal 
BesponBibfljty. — Ad  assault  was  committed 
upon  a  man,  and  he  received  injuries,  whi<^ 
at  the  time  were  thought  to  be  unimportant, 
and  not  likely  to  prove  dangerous.  He  pro- 
ceeded favourably  for  several  days,  when 
tetanus  set  in  and  he  died.  Statement  by  Ld. 
Craighill  of  the  law  to  be  applied  in  these 
circumstances.  H.M.  Advocate  v.  NorriMf, 
1886,  1  White  292. 

274.  Crime— Culpable  Homicide— Intent        278.  Orime— Deforcement— Wammt   of 
-  Hodus  —  Specification  —  Belevancy.  —     Officer. — An  officer  of  law  may  be  deforced 


that  in  consequence  thereof,  and  of  the  fright 
and  shock  to  her  system,  she  died  twelve  days 
afterwards  "  from  nervous  shook  acting  npon  a 
weak,  diseased  heart."  Lord  Young  chained 
the  jury  that  if  a  person  attack  another  with 
a  view  to  robbery,  and  cause  his  or  her  death, 
be  ie  guilty  of  culpable  homicide  at  least,  and 
that  it  is  no  defence  that  injury  to  the 
deceased  was  not  intended,  or  that  she  was 
suCving  at  the  time  from  heart  disease ;  and 
a  verdict  of  culpable  homicide  was  returned. 
Sentence,  eighteen  months*  impriaonment, 
with  hard  labour.  H.M.  AdvocaU  v.  Brown, 
1878  (J.),  4  Coup.  226. 

278.  Orime  —  Cnlp&ble  Homicide  —  De- 
claration —  Precognition  —  Depositios  by 
Deceased  Witness.- A  charge  of  culpable 
homicide  set  forth  that  in  consequence  of  the 
wounds  inflicted  by  the  panels  the  deceased 
was  shortly  thereafter  seized  with  erysipelas, 
and  after  hngering  for  some  time  died  of  that 
disease,  and  of  the  exhaustion  attending  it 
and  consequent  theraon,  upwards  of  three 
months  after  the  wounds  were  inflicted.  Ob- 
jection  that  the  death  was  too  remote  a 
consequence  of  the  injuries  to  constitute  a 
relevant  charge,  repdUd.  In  a  trial  of  two 
panels  for  culpable  homicide  the  prosecutor 
was  allowed  to  read  to  the  jury  a  precognition 
of  the  deceased,  along  with  his  subsequent 
deposition  upon  oath,  both  taken  before  the 
same  magistrate,  the  latter  fourteen  days 
after  the  former,  although  the  one  panel 
objected  but  the  other  moved  that  both 
should  be  read:  the  deposition  bearing  that 
the  precognition  bad  been  read  over  by  as 
well  as  to  the  deceased,  that  it  wss  all  true 
and  adhered  to  by  him,  and  the  pieoognition 
being  docketed  and  subscribed  by  him  lalong 
with  the  Magistrate  and  Clerk  as  relative  to 
the  deposition.  H.M.  Advocate  v.  Pettrmn  aiid 
Diluca,  1874  (J.),  2  Coup.  657. 

273.  Crime— Onlpable  Homicide— Extra- 
neous Causes. — If  a  person  is  engaged  in  an 
unlawful  act,  or  in  the  discharge  of  a  lawful 
act  in  an  unlawful  way,  and  the  death  of 
another  is  the  result,  that  in  the  abstract 
amounts  to  culpable  homicide,  even  although 
the  fatal  result  was  mainly  due  to  a  combina- 
tion of  extraneous  circumstances,  and  would 
not  or  might  not,  but  for  those  extraneous 
circumstances,  have  happened,  H.M.  Adroadt 
V,  Broadley,  1884  (J.),  .I  Coup.  490. 
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although  he  has  not  his  warrant  on  his  person 
at  the  time  of  execution,  if  the  accused  knew 
him  to  be  an  officer  engaged  in  the  perform- 
ance of  his  duty.  Cunningham  and  Others  v. 
H^Uson,  1900  (J.),  3  F.  66 ;  38  S.  L.  R.  166, 
762 ;  8  S.  L.  T.  341. 

279.  Crime  —  Forgery  —  Altering  and 
Vitiating  Bills  of  Exchange— Libelling.— It 

is  forgery  to  alter  a  bill  of  exchange  with  intent 
to  defraud,  and  the  act  ought  to  be  charged 
as  forgery,  and  not  as  altering,  vitiating,  or 
falsifying  a  bill  of  exchange  with  intent  to 
defraud.  H.M,  Advocate  v.  Mackemiej  1878 
(J.),  4  Coup.  50. 

280.  Crime  —  Forgery  —  PoeseBsion  of 
Forged  Bank  Note— Stat.  45  Qeo.  HI. 
C.  89.— Section  6  of  the  Stat.  46  Geo.  III. 
c.  89  does  not  apply  to  Scotch  bank  notes. 
H,M.  AdvocaU  v.  Clunie,  1882  (J.),  9  R.  16 ; 
19  S.  L.  R.  495. 

281.  Crime— Forgery— Protecting  Certifi- 
cate.— ^eld  that  the  filling  up  in  writing  of 
a  blank  (Army)  protecting  certificate,  partly 
printed  or  engraved,  amounted  in  law  to  for- 
gery, and  an  objection  to  the  relevancy  repelled. 
Queetion :  Whether  to  constitute  the  crime  of 
forgery  it  is  necessary  that  the  document 
alleged  to  have  been  forged  be  of  an  obliga- 
tory nature  ?  H,M,  Advocate  v.  Gregan^  1879 
(J.),  4  Coup.  313 ;  17  S.|L.  R.  268. 

282.  Crime— Falsehood,  Fraud,  and  Wil- 
fill  Imposition— Obtaining  Goods  on  False 
Pretences. — ^Libel  held  relevant.  HM,  Advo- 
cate V.  fVitheringUm,  1881  (J.),  8  R.  41;  18 
S.  li.  R.  576. 

283.  Crime— Falsehood,  Fraud,  and  Wil- 
ful Imposition— Ordering  Gk>od8  without 
Intending  to  Pay — Relevancy. — Libel  held 
irrelevant.  Observed  that  in  a  charge  of  false- 
hood, fraud,  and  wilful  imposition  it  is  neces- 
sary to  set  forth  a  false  statement  relating  to 
a  past  or  present  fact.  Is  an  Englishman 
resident  in  England  who  writes  letters  to 
persons  in  Scotland  containing  false  and 
fraudulent  statements  subject  to  the  juris- 
diction of  the  Scotch  Courts  P  H.M,  Advocate 
V.  HaU,  1881  (J.),  8  R.  28 ;  18  8.  L.  R.  444. 

284.  Crime— Falsehood,  iFraud,  and  Wil- 
ftil  Imposition — Relevancy. — An  accused 
was  charged  with  falsehood,  fraud,  and  wilful 
imposition.  The  indictment  bore  that  he  had 
advertised  for  sale  a  piano  of  the  finest  make, 
to  be  sold,  with  an  acoompan3ring  warranty 


from  a  leading  maker,  at  less  than  one-half  its 
list  price,  by  a  party  about  to  leave  the 
country.  In  continuation,  the  indictment  set 
out  that,  in  response  to  this  invitation,  parties 
called  to  see  the  piano  ;  that  they  were  shown 
pianos  which  belonged  to  the  accused  himself ; 
that  three  persons  agreed  to  buy  **  the  "  piano, 
and  that  these  purchasers  were  supplied  with 
instruments  of  much  less  value  than  the 
nominal  price  of  the  bargain-piano  which  they 
expected  to  obtain.  Held  that  the  indictment 
contained  a  relevant  charge  of  falsehood,  fraud, 
and  wilful  imposition.  Lloyd  v.  HM,  AdvocaU, 
1899  (J.),  1  F.  31;  36  S.  L.  R.  311 ;  6  S.  L.  T. 
293. 

285.  Crime— Falsehood,  Fraud,  and  Wil- 
fal  Imposition— Relevancy  of  LibeL— ife^ 
that  where  accused  is  charged  with  doing  an 
act  in  itself  innocent,  %,e,  causing  a  cheque 
drawn  by  him  to  be  presented  at  a  bank 
where  he  knew  he  had  no  funds,  the  libel 
cannot  be  made  relevant  by  the  addition  of 
vituperative  words,  e,g,  "  wickedly  and  feloni- 
ously." Rae  V.  LintoHy  1874  (J.),  2  R.  17; 
12  S.  L.  R.  148. 

286.  Crime— Fraud— Bankrupt— Credit 
obtained  by. — A  person  offending  under  the 
fourth  section  of  the  Bankruptcy,  Frauds,  and 
Disabilities  Act,  1884,  must  be  proceeded 
against  and  dealt  with  as  if  he  had  committed 
an  offence  under  the  Debtors  Act,  1880,  which 
might  be  committed  by  an  undischarged  bank- 
rupt. Duncan  v.  Cooper,  1886  (J.),  13  R.  36 ; 
2>3  S.  L.  R.  356. 

287.  Crime— Fraud— Bankrupt  obtaining 
Credit  —  Bankruptcy,  Frauds,  and  Disa- 
bilities Act,  1884  soc.  4.— Intent  to  defraud 
held  proved  on  the  evidence.  HM,  Advocate 
V.  Livingstone,  1888  (J.),  15  R.  48. 

288.  Crime— Fraud— Conspiracy  to  Cheat 
Bookmaker— Bogus  Telegrams.— An  indict- 
ment charged  two  men  with  attempting  to 
defraud  a  betting  agent  by  sending  him 
telegrams  laying  bets,  but  which  were  not 
genuine  because  they  were  sent  off  after  the 
race  to  which  they  referred  had  been  run. 
This  was  managed  through  one  of  the  accused, 
who  was  a  telegraph  clerk.  The  indictment 
referred  to  a  somewhat  unintelligible  telegram 
which  had  been  sent  to  the  bookmaker,  but 
which  had  no  direct  reference  to  any  bet. 
Lord  Young  held  the  indictment  irrelevant. 
His  lordship  was  doubtful  whether  it  could 
ever  be  held  criminal  to  cheat  a  bookmaker 
within  the  sphere  of  his  activity.  HM,  Advo- 
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cote  V.  Hodkinmn  and  Morimiy  1903  (J.),  40 
S.  L.  R.  834;  11  S.  L.  T.  62. 

289.  Crime— Fraad—Gredit  obtained  by 
Bankrupt— Belevancy— Intent  to  Deceive. 

— A  conviction  under  sec.  4  of  the  Bankruptcy, 
Frauds,  and  Disabilities  Act,  1884,  held  {diss. 
Lord  Craighill)  irrelevant,  on  the  ground 
that  the  prosecutor  had  omitted  to  libel  that 
the  accused  person  obtained  credit  with  intent 
to  defraud,  which  was  the  foundation  of  the 
crime.  Small  v.  HaH,  1886  (J.),  13  R  45; 
23  S.  L.  R.  618.  See  also  Duncan  y.  Cooper, 
1886  (J.),  13  R.  36 ;  23  S.  L.  R.  366. 

290.  Crime— Fraud— Embezzlement— In- 
dictment—Relevancy. — See  H,M.  Advocate 
V.  PaUitont,  1901  (J.),  38  S.  L.  R  816. 

291.  Grime— Fraud— Fraudulent  Bank- 
ruptcy.— No  person  can  be  convicted  under 
sec.  13  of  the  Debtors  Act,  1880,  for  fraudulent 
concealment  of  effects  unless  he  has  been 
sequestrated  or  become  insolvent  or  a  decree 
of  cessio  has  been  pronounced  against  him. 
Robertsons  v.  Cairdf  1885  (J.),  13  R.  1 ;  22 
S.  L.  R.  909. 

292.  Crime— Fraud— Fraudulent  Bank- 
ruptcy—Concealment of  Property — "In- 
tent to  Defraud"— "In  Control  of  the 
Bankrupt." — A  bankrupt  was  indicted  in 
that  within  four  months  before  the  date  of 
presentation  of  his  petition  for  sequestration 
he  did  "conceal  in  the  stable  X  and  in  the 
house  Y  .  .  ."  goods  amounting  in  value  to 
£800,  "  and  thus  he  did  not,  to  the  best  of  his 
knowledge  and  belief,  fully  and  truly  disclose 
the  state  of  his  affairs  in  terms  of  the  Bank- 
ruptcy (Scotland)  Act,  1866,  and  did  not 
deliver  up  to  his  trustee  all  his  property^ 
which  he  was  required  by  law  to  deliver  up, 
contrary  to  the  Debtors  (Scotland)  Act,  1880, 
sec.  13,  subsecs.  (A)  1,  2,  and  3  thereof. '' 
Held  (1)  that  it  was  not  necessary  to  set  forth 
in  the  indictment  that  the  concealment  had 
been  made  '*  with  intent  to  defraud '' ;  (2) 
that  a  good  charge  of  concealment  of  property 
was  contained  in  the  indictment ;  (3)  that  it 
was  not  necessary  to  set  forth  that  the  pro- 
perty concealed  was  "  in  the  custody  or  under 
the  control"  of  the  accused;  and  (4)  that 
the  place  of  concealment  of  the  articles  was 
sufficiently  specific.  Taylor  v.  H.M,  Advo- 
cate, 1897  (J.),  24  R.  65;  34  S.  L.  R.  666; 
5  S.  L.  T.  31. 

293.  Crime —  Fraud— Complaint — Rele- 
"Tancy.  —  A    complaint    setting    forth    the 


following  facts  was  held  to  contain  a  relevant 
charge  of  fraud.  The  aociued  was  a  farm 
servant  from  Whitsunday,  1896,  to  Whit- 
sunday, 1897,  with  Davie.  He  induced  Davie 
to  become  surety  to  a  shopkeeper  and  then 
ran  up  an  account  of  £8.  At  Whitsunday, 
1897,  he  re-engaged  himself  for  a  year  to 
Davie,  and  received  payment  of  his  full  wages 
for  the  past  year,  Davie  making  no  deduction 
in  respect  of  the  debt  which  he  lukd  guaranteed. 
He  then  deserted  from  his  service,  leaving  the 
debt  unpaid.  Accused  was  further  averred  to 
have  done  all  this  ''with  intent  to  defraud 
the  said  Davie,  and  whereby  he  did  defraud 
him."  MacLeod  v.  Madavieh,  1897  (J.),  25  R.  1 ; 
36  S.  L.  R  33;  5  8.  L,  T.  150. 

294.  Crime— Fraud— Fraudulent  Bank- 
rupt —  Breach  of  Trust  —  Relevancy  — 
Sentence— Debtors  (Scotland)  Act,  1880, 
sec.  18,  (A)  5,  (B)  3.— Two  wool  brokers 
were  charged  imder  The  Debtors  (Scotland) 
Act,  1880,  sec.  13,  subsecs.  (A)  6  and  (B)  3, 
with  having  when  insolvent,  and  within  four 
months  prior  to  petitioning  for  sequestration, 
obtained  on  credit  in  pursuance  of  a  fraudulent 
scheme,  large  quantities  of  wool  without  pay- 
ing or  intending  to  pay  therefor,  and  with 
paying  with  the  proceeds  thereof  various 
persons  from  whom  they  had  received  pre- 
vious consignments  of  wool  on  sale  or  com- 
missicm,  which  they  had  sold  but  had  failed  to 
account  for  the  price  thereof  ;  and  also  with 
paying  out  of  said  proceeds  debts  due  by 
them  to  relatives  and  friends.  And  were 
further  charged,  also  under  said  sea  13 
(A)  6,  with  having,  within  four  months  prior 
to  the  presentation  of  their  petition  for 
sequestration,  pledged  or  disposed  of,  other- 
wise than  in  the  ordinary  way  of  trade,  certain 
parcels  of  wool,  being  portions  of  the  wool 
obtained  on  credit  as  libelled  in  the  previous 
charge,  and  not  paid  for,  and  with  intent  to 
defraud  their  creditors.  The  libel  was  found 
relevant  without  objection  taken,  and  the 
panels  pleaded  guilty  to  a  portion  of  the  first 
mentioned  charge,  and  to  the  second  men- 
tioned charge  as  libelled ;  and  sentence  of 
twelve  months'  imprisonment  was  pronounced 
upon  each  of  them.  H,M,  Advocate  v.  McGregor 
<b  Pringle,  1884  (J.),  6  Coup.  473. 

295.  Crime  —  Fraud  —  Fraudulent  Con- 
cealment—Impending Bankruptcy— Rele- 
vancy of  Indictment. — ^A  person  was  charged 
with  fraudulent  concealment  of  goods  when 
he  was  **  on  the  eve  or  contemplation  of  bank- 
ruptcy." Held  that,  bankruptcy  not  bein^r 
averred,     the     indictment    was     irrelevant. 
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HM,  Advocate  v.  Sneden,  1874  (J.),  1  R.  19; 
11  S.  L.  B.  661. 

296.  Crime— Frand — Indictment — Rele- 
vancy.— Form  of  indictment  charging  a  fraud 
in  obtaining  goods  under  false  pretences. 
H.M.  Advocate  v.  Macleods,  1888  (J.),  16  R.  1 ; 
26  S.  L.  R.  1. 

297.  Crime  —  Frand  —  Relevancy.  —  An 

indictment  charged  (1)  A.  and  B.  with  having 
devised  a  fraudulent  scheme  for  the  despatch 
of  bogus  telegrams  to  C,  offering  to  make 
bets  upon  the  results  of  races ;  with  having 
sent  off  such  telegrams;  and  with  having 
thereby  induced  C.  to  pay  sums  to  D.,  who 
was  under  arrangement  to  share  with  them 
the  proceeds  of  their  bets ;  (2)  A.,  who  was  a 
telegraph  clerk,  with  uttering  the  false  tele- 
grams, in  contravention  of  sec.  1 1  of  47  <&  48 
Vict.  c.  76 ;  and  (3)  B.  with  having,  in  con- 
travention of  sec.  36  of  7  Will.  IV.  and  1  Vict. 
c.  36,  procured  it  so  to  do.  Held  that  the 
charge  was  relevant.  Wood  and  Wight  v. 
HM.  Advocate,  1899  (J.),  2  F.  6 ;  37  S.  L.  R. 
18 ;  7  S.  L.  T.  188. 

298.  Crime  —  Frand— Relevancy  —  False 
Statements  regarding  Article  exposed  for 
Sale. — A  horse-dealer,  in  order  to  recommend 
his  horses,  announced  at  an  auction  market 
that  they  had  been  the  property  of  A.,  who 
had  hunted  them  all  season.  The  horses  were 
sold,  and  it  was  then  discovered  that  A.  was 
a  creature  of  the  horse-dealer's  imagination, 
lie  was  criminally  charged,  on  a  complaint 
which  set  forth  these  facts,  but  neither  said 
that  the  representations  had  been  made 
*' falsely  and  fraudulently,''  nor  that  the 
horses  had  fetched  a  price  in  excess  of  their 
true  value.  Held  that  the  complaint  rele- 
vantly charged  falsehood,  fraud,  and  wilful 
imposition.  {Hood  v.  Young,  1853,  1  Irv.  236 
followed,)  TumbuU  v.  StiiaH,  1898  (J.),  25 
R.  78  ;  35  S.  L.  R.  752 ;  6  S.  L.  T.  54. 

299.  Crime— Frand— Travelling  withont 
proper  Ticket— Regulations  of  Railway 
Company  —  Oppression. — Held  that  as  there 
was  no  intention  to  cheat,  it  was  oppressive 
to  prosecute  a  person  for  travelling  with  a 
ticket  which  in  terms  of  the  bye-laws  of  a 
railway  company  was  not  available  on  the 
day  when  used.  Thorn  v.  Caledonian  Rly.  Coy., 
1886  (J.),  14  R.  5 ;  24  S.  L.  R.  45. 

300.  Crime  — Frand— Selling  as  Gtonnine 
Spnrious  Docnments  — False  Story— Loss. 

— Direction  to  jury,  in  a  charge  of  obtaining 


money  by  pretending  that  spurious  documents 
were  genuine,  (1)  that  it  was  enough  for  a 
conviction  that  the  jury  should  hold  that  the 
person  giving  the  money  was  induced  to  do 
so  by  the  accused's  false  story  as  to  the  man- 
ner in  which  he  had  obtained  the  document ; 
and  (2)  that  it  is  not  a  good  defence  to  prove 
that  the  person  giving  the  money  suffered  no 
loss.  H,M,  Advocate  v.  Smith,  1893,  1  A.  6 ;  1 
S.  L.  T.  108. 

301.  Crime— Housebreaking— Innominate 
Offence— Entering  Closed  Fremises  with 
Intent  to  Steal — Held  that  to  lift  up  a  trap- 
door in  the  pavement  forming  the  roof  of  a 
cellar,  and  to  enter  thereby,  amounted  to 
housebreaking,  although  it  was  neither  alleged 
nor  proved  that  the  trap-door  was  in  any  way 
fixed  except  by  its  own  weight.  Doubts  as 
to  the  relevancy  of  a  charge  of  unlawfully 
entering  any  closed  shop  or  cellar  with  intent 
to  steal,  having  been  expressed  from  the 
Bench  upon  an  objection  taken  to  it,  the 
charge  was  withdrawn  by  the  prosecutor. 
H.M.  Advocate  v.  Sutherland,  1874,  3  Coup.  74. 

302.  Crime— Incest— Attempted  Incest 
—Relevancy  of  Indictment— Statnte  1567, 
c.  14. — ^Attempt  to  commit  incest  held  indict- 
able at  common  law.  H,M.  Advocate  v.  M*Coll, 
1874  (J.),  1  R.  22. 

303.  Crime— Incest— Attempt  to  Commit 
Incest  —  Sentence.  —  Sentence  of  eight 
months'  imprisonment  pronounced  upon  con- 
viction for  incest  committed  with  a  step- 
daughter. H.M.  Advocate  v.  Robertson,  1877,  3 
Coup.  496. 

304.  Crime— Indecent  Offence— Criminal 
Law  Amendment  Act — Time  for  taking 
"Proceedings." — Apprehension  on  a  warrant 
and  the  emission  by  the  prisoner  of  a  declara- 
tion constitute  proceedings  in  the  sense  of 
the  Act.  M*Arihur  v.  H.M.  AdvocaU,  1902 
(J.),  10  S.  L.  T.  310. 

305.  Crime— Intimidation  — Conspiracy 
and  Protection  of  Property  Act,  1875, 
sec.  7,  snbsec.  5. — ''  Every  person  who,  with 
a  view  to  compel  any  other  person  to  abstain 
from  doing,  or  to  do,  any  act  which  such 
other  person  has  a  legal  right  to  do  or  abstain 
from  doing,  wrongfuUy  and  without  legal 
authority  follows  such  other  person  with  two 
or  more  other  persons,  in  a  disorderly  manner 
in  or  through  any  street  or  road,"  shaU  be 
liable  in  certain  penalties.  Any  member  of 
a  crowd  which  follows  a  workman  with  hoots 
and  shouts,  in  order  to  coerce  him  from  work- 
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oouTicted  of  this  offence,  although  it  be  not 
proved  thftt  be  actually  shouted  or  hooted. 
Mackinlay  v.  Hart,  1887  (J.).  2'>  R.  7 ;  35  S.  L.  R 
32;  &».  L.T.  152. 

30S.  Oiimd-MaUcionB  Ulschief— Brok- 
ing down  F«nce  obatrnctiiic  Access—OlTil 
Qnofltion. — Vircanutatuxt  in  which  htld  that 
the  removing  brevi  manu  of  a  paling  situated 
on  ground  in  the  occupation  of  another,  and 
which  formed  an  obHtruction  to  the  only 
acoeu  to  the  property  of  the  person  removing 
it,  did  not  justify  a  oonviction  for  malicious 
misohiaf,  and  conviction  qvathed.  BlackM  v. 
Laing,  1879  (J.),  7  R.  1 ;  17  8.  L.  R  37. 

307.  Oiime— Mftlicioiu  XCiflchief— Injnrr 
to  Property  —  Bpeciflc&tion.  —  A  man  who 
claimed  that  there  was  a  right  of  way  over  a 
piece  of  ground,  pulled  down  a  wall  which 
obatructed  the  panage.  It  did  not  appear 
to  whom  the  wall  belonged,  but  it  had  stood 
there  for  twenty  years.  Held  that  the  man 
was  rightly  convicted  of  malicious  miachief. 
Forba  v.  Eon,  1898  (J.),  S5  R.  60;  35  a  L.  R. 
743;  6S.  L.  T.  12. 

308.  Orime — Hobbing  and  Kiotinc— As- 
B»nlt  on  Officers  of  Law—Breach  of  the 
Foac«  —  Sabbath  Desecration  —  Sunday 
Bailway  Traffic.  —  Cimumtiance*  in  which 
ten  persons,  who  aasembled  with  a  crowd  at 
a  pier  for  the  purpose  of  preventing  what  they 
considered  to  be  Sabbath  desecration,  by  over- 
powering the  police  and  riotously  and  tumul- 
tuoualy  preventing  the  unloading  at  said  pier 
Upon  a  Sunday  of  fish  from  steamboats  for 
transmission  by  rail,  were  convicted  of  mob- 
bing and  rioting,  and  receivod  sentence  of  im- 
prisonment for  four  calendar  months.  Gotlan 
and  Olhers,  ieS3,  6  Coup.  317. 

309.  Crime— Mobbing  and  Bioting— Day 
Poaching. — For  a  sohd  body  oC  men  to  inarch 
through  a  deer  forest,  shooting  the  deer,  while 
the  keepers  look  on  powerlesa  to  interfere, 
is  mobbing  and  rioting  and  crime.  H.M, 
Advocaie  v.  Macrae,  18B8  (J.),  15  R.  33. 

310.  Orimft— Mobbing  and  Rioting— De- 
forcing an  Officer  of  the  Law  is  the  Execn- 
tion  of  his  Duty.— Statement  by  lA.  Muie 
of  what  constitutes  the  crime  of  mobbing  and 
rioting.  Martin  and  (Itheri,  1886,  1  White 
297. 

311.  Oiime— Mobbing  and  Bioting— De- 
forcement —  Relevancy,  — Objactioim  wyie 
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inR  the  panels  with  mobbing  and  rioting  and 
deforcement  on  the  following  grounila :  (1) 
that  the  officer  when  deforced  was  said  to  faa 
serving  a  copy  of  the  note  of  suspension  and 
interdict  and  not  the  note  itself;  (3)  that 
there  was  no  express  order  for  intimation  of 
the  note  ;  and  (3)  that  the  deforcement  waa 
not  alleged  to  have  taken  place  when  the 
officer  was  actually  engaged  in  serving  the 
note.  Objections  reptlled.  H.M.  AdroeaU  t. 
M'Leai;  1886  (J.),  U  R.  1 ;  24  S.  L.  R  la 

312.  Crime —Mnlrbom—Hisli  and  Wet 
Mnirlanda— Civil  or  Orimlnal— Act  13  Geo. 
m.  C.  M  (6).— WaiTWy  r.  Menna,  1898  (O.  H.), 
36  S,  L.  R.  632 ;  6  a  L.  T.  189. 

313.  Crime  —  Mnrder  —  Culpable  Homi- 
cide —  Childbirth,  Neglect  to  Call  for 
ABSiatance  at. — Trial  for  child  murder  in 
which  a  verdict  of  culpable  homicide  was  re- 
turned against  a  woman  who,  althongh  she 
made  it  known  that  she  was  in  the  family 
way,  had  made  no  preparations  for  and  had 
called  for  no  assistance  at  the  birth  of  her 
child,  which  in  consequence  died  of  suBbcation. 
H.M.  AdvocaU  V.  Martin,  1877,  3  Coup.  379. 

3U.  Crime— Murder— Child  Harder  — 
Colpable  Homicide — Insanity.— There  may 
have  existed  in  a  prisoner  at  the  date  of  hia 
crime  a  temporary  mental  derangement,  short 
of  insanity,  which  will  entitle  a  jury  to  find 
him  guilty  of  culpable  homicide  on  a  chargo 
of  murder.  H.M.  AdvocaU  v,  Abercrornbit,  1896 
(J.),  23  R.  80  J  33  a  li.  R.  &81. 

315.  Crime  —  Mvtder  —  Culpable  Homi- 
cide.— Per  Ld.  Toung:  Any  unlawful  killing 
in  which  there  may  be  no  malice  at  all,  or 
reasonable  provocation,  which  stirs  the  human 
passion  in  such  a  way  that  an  intelligent  jury 
would  take  account  of  it,  may  be  only  culpable 
homicide;  but  if  the  death  inflicted  is  the 
consequence  of  a  cruel  act,  done  wilfully  aod 
intended  either  to  destroy  life  or  to  do  grievous 
bodily  harm,  that  is  murder.  H.M.  AdvocaU 
V.  Mar^il,  1897  (J.),  4  a  L.  T.  217. 

316.  Crime— Mnrder— Culpable  Homicide 
—  Crime  Committed  tmder  InflTience  of 
Drink.  —  A  woman  was  charged  with  the 
murder  of  her  two  grandchildren  by  seizing 
them  by  the  hair  of  the  head  and  placing  them. 
on  a  fire.  It  appeared  that  she  frequently 
took  too  much  drink,  and  became  violent  in, 
consequence.  In  directing  the  jury,  Ld. 
M'Laiun  stated  it  the  jury  were  of  opinion 
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that  the  prisoner  was  watching  the  children 
with  no  evil  intention  towards  them,  and 
that  under  the  influence  of  some  momentary 
hallucination,  induced  by  drunkenness,  she 
had  put  the  children  on  the  fire,  then  un- 
doubtedly the  children  had  been  bereft  of  life 
by  the  fault  of  the  prisoner ;  and  while  such 
fault  called  for  exemplary  punishment,  it  was 
within  the  province  of  the  jury  to  acquit  the 
prisoner  of  the  capital  charge,  and  to  bring 
in  a  verdict  of  culpable  homicide.  H,M. 
Advocate  v.  JBr(/um,  1886  (J.),  13  R.  50. 

317.  Crime— Murder —Gnliiable  Homi- 
cide —  Insaxiity— Delirium  Tremens.— 1st, 
Held,  on  the  principle  of  the  case  of  Dingwall 
(5  Irv.,  466),  confirmed  by  the  case  of  McLean 
(3  Coup.,  334),  that  aberration  of  mind  not 
amounting  to  insanity  may  legitimately  form 
an  element  in  the  question  between  murder 
and  culpable  homicide ;  2nd,  Circumstances  in 
which  this  principle  applied  where  the  panel, 
at  the  date  of  the  homicidal  act,  was  labour- 
ing under  delvrium  tremens,  H.M,  Advocate 
v.  Granger,  1878,  4  Coup.  86. 

318.  Grime  — Murder— Culpable  Homi- 
cide—Insanity— Weakness  of  Mind.— Oir- 
cumstances  in  which  weakness  of  mind  not 
amounting  to  insanity  was,  with  the  approval 
of  the  Bench,  given  effect  to  by  a  jury  as 
warranting  a  verdict  of  culpable  homicide 
upon  a  charge  of  murder,  and  sentence  of 
fourteen  years'  penal  servitude  pronounced. 
H.M,  Advocate  v.  Gove,  1882,  4  Coup.  598. 

319.  Crime- Murder- Culpable  Homi- 
cide —  Mental  Derangement.  —  Circum- 
stances where,  it  having  been  proved  that 
the  panel's  mind  had  been  unhinged  by  long- 
continued  verbal  annoyance,  the  jury  found 
him  guilty  of  culpable  homicide  only  in  shoot- 
ing a  fellow-servant  for  "booing"  at  him. 
H,M,  AdvocaU  v.  RoheH  Smith,  1893,  1  A.  34. 

320.  Crime  — Murder  — Culpable  Homi- 
cide—Plea of  Insanity— Jealousy— Intoxi- 
cation—Mental  Derangement. — Where  a 
husband  had  killed  his  unfaithful  wife,  and 
insanity  at  the  time  was  pleaded,  the  jury 
were  charged  that  (1)  the  weapon  and  force 
used  made  the  act  wilful  murder,  although 
not  long  planned;  (2)  neither  jealousy,  nor 
drink,  nor  both,  could  make  the  crime  less 
than  murder  in  a  sane  man  ;  and  (3)  the  rule 
that  there  might  be  such  a  degree  of  insanity 
as  to  modify  criminal  responsibility  could 
only  be  applied  if  the  jury  were  satisfied 


that  the  panel  was  mentally  diseased.    H.M 
Advocate  v.  Aitken,  1902,  4  A.  88. 

321.  Crime — Murder  —  Cnliiable  Homi- 
cide—Weakness of  Mind— Insanity.— CVr- 
cumstances  in  which  a  jury  found  a  panel, 
who  was  charged  with  murder,  guilty  of 
culpable  homicide,  and  strongly  recommended 
her  to  the  leniency  of  the  Court  on  account 
of  her  mental  condition  at  the  time  of  the 
commission  of  the  crime,  and  sentence  of 
seven  years'  penal  servitude  pronounced. 
HM,  Advocate  v.  Brown,  1882,  4  Coup.  596. 

322.  Crime— Murder— Defence  of  Malum 
regimen  while  in  Hospital.  —  A  panel 
pleaded  not  guilty  to  a  charge  of  murder, 
and  a  defence  set  up  was  that  the  death  of 
the  deceased  had  supervened  as  the  result 
of  improper  and  careless  treatment  in  the 
hospital  to  which  he  had  been  removed  on 
receiving  the  injuries  libelled.  Observations 
as  to  the  distinctions  which  fall  to  be  made 
in  estimating  the  value  of  the  defence  of 
Tnalwm  regimen,  and  direction  to  the  jury 
upon  the  facts  as  disclosed  at  the  trial. 
H.M.  Advocate  v.  Heidmeisser,  1879, 17  S.  L.  R. 
266. 

323.  Crime — Murder- Insanity. — Charge 
by  the  Ld.  Justice-Clerk  upon  a  question  as 
to  the  sanity  of  an  accused  at  the  date  of  the 
commission  of  the  crime  of  murder.  HM. 
Advocate  v.  Barr,  1876,  3  Coup.  261. 

324.  Crime— Murder— Insanity— Criminal 
Responsibility.  —  Circumstances  in  which  a 
panel  charged  with  murder,  and  who  had  been 
at  one  time  insane,  was  held  to  have  been  sane 
at  the  date  of  the  act,  and  was  convicted  by 
the  jury  of  the  capital  crime,  with  a  recom- 
mendation to  mercy  on  account  of  the  excite- 
ment which  might  have  resulted  from  the 
previous  insanity.  Sentence  of  death,  after 
further  investigation,  commuted  by  the  Crown 
into  penal  servitude  for  life.  H.M.  Advocate 
V.  Tiemey,  1875,  3  Coup.  152. 

325.  Crime— Murder— Insanity  — Delu- 
sions.—  Charge  to  the  jury  by  the  Ld. 
Justice-Clerk  upon  a  question  of  insanity  in 
a  case  of  murder.  H.M.  Advocate  v.  MacJdiny 
1876,  3  Coup.  258. 

326.  Crime— Murder— Insanity— Insane 
Delusions  —  Lunacy  (Scotland)  Act,  1857, 
sec.  88. — Charge  to  the  jury  {per  Ld.  Justice- 
Clerk  Maodonald),  (1)  that  insanity  to  exempt 
from  punishment  must  amount  to  such  an 
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tba  Datar«  of  hia  >ct ;  uid  (2)  that  mentkl  uii' 
•onndDeM,  ioBufficient  to  be  pleadmbla  in  bar 
oE  trial,  may  be  enough  to  reduce  the  crime 
from  murder  to  culpable  homicide.  S.M. 
AdmeaU  v.  WClitOm,  1902,  4  A.  1. 

327.  Orime  —  Hnrdar — Inauiity— Intoxi- 
cation—Responsibilitj'. — Statement  (by  Ld. 
Jiutice-Clark  Macdonald)  of  the  law  to  be 
applied  in  a  case  of  murder,  where  the  defence 
was  that  the  act  waa  committed  while  accnued 
waa  in  a  state  of  temporary  ingaoity  caoaed 
by  drink,  U.M.  AdvocaU  v.  M'Donald,  1890, 
S  White  517. 

338.  Crime  —  Hnrdei  —  Inaaatltr  —  Pro- 
cedore.— Charge  by  the  Ld.  JuBtioe-Olark 
(Honcreifl)  aa  to  the  nature  of  the  queation 
raised  upon  the  evidence  in  a  trial  for  mnrder 
in  which  a  plaa  of  insanity  at  the  time  of  the 
commiaaion  of  the  crime  waa  tendered,  and 
where  there  was  no  doubt  upon  the  evidenoe 
that  the  crime  waa  committed  by  the  panel. 
U.M.  Advocate  v.  MUler,  1874,  3  Coup.  16. 

329.  Orime—UurdBr—Inunitr— Weak- 
ness of  Mind.— (fer  Ld.  Deaa) :  "  There  may 
be  a  state  of  mind  bordering  on  but  not 
amounting  to  insanity,  which  may  materially 
affect  the  punishment  of  such  an  individual, 
and  may  under  an  indictment  for  murder 
entitle  a  jury,  if  they  see  cause,  to  return  a 
verdict  of  culpable  homicide."  H.M.  Advocate 
V.  Ferguson,  1881  (J.),  9  R.  8;  19  S.  L.  R.  341. 

330.  Crime — Hnrder— Intoxication.— Per 

Ld.  Young  ;  A  cruel  act,  done  wilfully,  which 
was  intended  to  inflict  serious  bodily  injury, 
and  destroyed  life,  is  murder.  Opinion  that 
intoxication  of  the  accused  at  the  time  of 
committing  the  act  does  not  reduce  the  crime 
to  a  lower  order.  H.M.  Advocate  v.  Patenon, 
1897  (J.),  6  8.  L.  T.  13. 

331.  Crime  — Murder— Murder  or  Cnl- 
paUe  Homicide  —  Intoxication. — Jury  de- 
cided that,  although  intoxication  was  no 
defence  to  a  crime,  it  might  be  couaiderad 
by  them  in  deciding  whether  the  crime  waa 
murder  or  culpable  homicide.  H.M.  Advocate 
V.  Kane,  1892,  3  White  386. 

332.  Crime— Mnrder-Mnrdei  while  in 
a  State  of  Somnambulism— Insanity— Form 
of  Verdict  and  Sentence.  —  To  an  indict- 
ment charging  a  panel  with  the  murder  of 

liJH  oli'iil,  Iji-  pIuadHd  "not  ::i!illy,  ;Liid 
further,    "  tliilt   at   tho    tiinii   tliu   c rim o  was 


the  jury,  under  the  judge'e  direction,  returned 
a  verdict  finding  that  the  panel  killed  hia 
child,  but  that  at  the  time  he  waa  in  a  state 
in  which  he  waa  unoonadons  of  the  act  by 
reason  of  the  condition  of  somnambulism, 
and  was  accordingly  not  responsible.  Tba 
panel  was  theienpon  discharged  after  hia 
giving  an  undertaking  that  in  fntuie  no  one 
but  himself  ahonld  sleep  in  the  room  which 
he  might  occupy.  H.M.  Advocate  v.  Fnuer, 
1878,  4  Coup.  70. 

333.  Crime  —  FetjniT  —  Competency  of 
trying  two  or  more  Panels  on  ssme  Indict- 
ment— Belevancy — Separation  of  Trials — 
Jtuisdiction  of  SheriK- HtM  (I)  that  it  is 
competent  to  chaise  two  or  more  panels  on 
the  same  indictment  for  perjury  alleged  to 
have  been  committed  on  the  same  trial  and 
relating  to  the  same  matter ;  (2)  that  sepam- 
tion  of  trials  will  only  be  allowed  on  apodal 
grounds;  (3)  that  a  Sheriff  has  jurisdiction  to 
try  a  cha^e  of  perjury;  and  (4)  that  when 
an  indictment  charges  in  the  major  pro- 
position both  conspiracy  and  perjury,  it  ia 
not  necessary  to  have  a  ipecie*  fadi  in  the 
minor  applicable  to  the  charge  of  perjury 
alone.  Afarr  and  Othert  v,  Procurator- Fiktii  of 
Midlothian,  1881  (J.),  8  R.  21 ;  18  8.  L.  B.  294. 

334.  Crime— Petty— Froeecation—Conrt 
—Justice  of  Peace  or  SherilT- Wlio  to 
Begnlate?- It  ia  for  the  Sheriff  and  jus- 
tices of  a  county,  subject  to  the  control 
'of  the  Grown  officers,  to  regulate  whether 
certain  cases  or  classes  of  case  shall  be  tried 
by  the  justices  or  by  the  Sheriff.  Dumfria 
County  Council  v,  Phyn,  18»5,  22  B.  G38;  32 
8.  L.  R.  438 ;  2  8.  L.  T.  580. 

335.  dime— Plaginm— Reset  of  Plagium 
—"Detain  and  Secrete"  a  Child.— A.  and 
B.  were  indicted  that  they  did  steal  a  child 
aged  eight  years,  and  that  B.,  knowing  the 
child  to  be  stolen, did  "detain  and  secrete" 
the  child.  Held  (1)  that  plagium  may  be 
committed  on  any  child  under  the  age  of 
puberty,  and  that  it  was  not  neceaaary  to 
atate  that  the  taking  waa  against  the  child's 
will,  and  (2}  that  reaet  waa  relevantly  indicted. 
Plagium  is  juat  the  theft  of  a  child,  and  on 
that  analogy  the  detaining  and  aecreting, 
knowing  it  to  be  atolen,  waa  reset  of  theft. 
"  Detain  and  secrete "  did  not  here  imply 
separate  charges,  but  merely  spedfied  that 
the  detention  was  done  in  a  secretive  manner. 
H.M.  A,h.v.:i.  V.  r,.,J:  ,„td  Atiother,  1897,2  A. 
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836.  Crime— Bape— Carnal  Knowledge 
of  Oirl— Criminal  Law  Amendment  Act, 
1886. — Unlawful  carnal  knowledge  is  carnal 
knowledge  of  a  woman  over  thirteen  and 
under  sixteen  ^ears  of  age  by  one  who  is  not 
her  husband.  H.M,  Advocate  v.  Watson,  1886 
(J.),  13  R.  6 ;  23  S.  L.  R.  267. 

837.  Crime  —  Bape  —  Criminal  Law 
Amendment  Act,  1885,  sec.  5  (1)— Age  of 
Girl. — It  is  a  sufficient  defence  to  a  charge 
under  the  Criminal  Law  Amendment  Act, 
1885,  that  the  person  charged  "had  reason- 
able cause  to  believe  that  the  girl  was  of  or 
above  the  age  of  sixteen  years/'  Held^folhuh 
ing  H.M,  Advocate  v.  Hoggan,  1  A.  1^  that 
the  appearance  of  the  girl  is  not  an  element 
to  be  considered  by  the  jury  in  finding 
whether  or  no  a  man,  charged  under  the  Act, 
had  reasonable  cause.  H.M,  Advocate  v. 
Macdonald,  1900,  3  A.  180 ;  37  S.  L.  R.  766 ; 
8  S.  L.  T.  80. 

838.  Crime  —  Bape  —  Examination  of 
Panel— Conviction  imder  Statute  not  in 
Indictment  —  Criminal  Law  Amendment 
Act,  1885,  sees.  5,  9. — In  an  indictment 
charging  the  crime  of  rape  or  assault  with 
intent  to  ravish,  no  reference  was  made  to 
the  Criminal  Law  Amendment  Act,  1886,  nor 
to  the  age  of  the  girl  alleged  to  have  been 
criminally  assaulted.  The  Solicitor-General, 
at  the  close  of  the  proof  for  the  prosecu- 
tion, informed  the  Court  that  he  intended  to 
found  upon  the  Criminal  Law  Amendment 
Act,  1885,  and  asked  a  verdict  from  the  jury 
of  the  offence  constituted  by  sec.  6,  in 
terms  of  sec.  9.  The  panel  was  thereupon 
sworn  and  examined  in  accordance  with 
sec.  6,  as  to  whether  he  had  reasonable  cause 
to  believe  that  the  girl  was  of  or  above  the 
age  of  sixteen  years,  and  the  proof  for  the 
defence  was  closed.  }f.M,  Advocate  v.  Barbour, 
1887, 1  White  466. 

339.  Crime— Rape— Indictment— Crimi- 
nal Law  Amendment  Act^  1885,  sees.  9,  4. 

— It  is  competent  on  an  indictment  for  rape 
to  convict  of  the  statutory  offence  of  having 
unlawful  and  carnal  knowledge  of  a  girl  imder 
the  age  of  thirteen.  H.M.  Advocate  v.  McLaren, 
1897  (J.),  2  A.  395  ;  25  R.  26  ;  36  S.  L.  R.  52 ; 
6  S.  L.  T.  170. 

340.  Cnme — Reset. — The  crime  of  reset 
includes  not  only  the  receiving  of  stolen 
goods,  but  also  the  connivance  at  their  pos- 
session by  someone  else.  H.M.  Advocate  v. 
Brovme,  Burm^  and  WilliarM,  1903  (J.),  6  F. 
24 ;  41  S.  L.  R.  136 ;  11  S.  L.  T.  353. 


341.  Crime— Reset— Crimen  continnmn 
—  Locns  —  Jurisdiction  —  Relevancy. — A 
panel  was  charged  in  Edinburgh  Sheriff  Court 
with  reset  of  theft,  in  so  far  as  he  did  during 
a  specified  time  *'  at  some  place  in  the  city  or 
county  of  Edinburgh  to  the  complainer  un- 
known, wickedly  and  feloniously  receive  and 
reset  the  watch  above  libelled  knowing  the 
same  to  have  been  stolen.''  A  conviction 
having  been  obtained,  a  suspension  was 
brought  on  the  grounds  (1)  that  the  locue 
was  insufficiently  specified;  and  (2)  that  the 
Sheriff  had  no  jurisdiction,  as  it  had  not  been 
proved  that  the  panel  had  received  the  watch 
within  his  jurisdiction.  Suspension  refused, 
the  Court  being  of  opinion  that  reset  was  a 
cTxvien  continuum.  Oraeie  v.  Stucui,  1884  (J.), 
11R.22;  21S.  L.  R.626. 

342.  Crime— Socii  criminis— Act  of  One 
—Responsibility  of  Confederate.— Analysis 
by  Ld.  Young  of  the  various  degrees  of  re- 
sponsibility, where  two  persons  are  present 
at  the  commission  of  a  crime.  H,M.  Advocate 
V.  fVelsh  and  M'Lachkm,  1897  (J.),  6  S.  L.  T. 
137. 

343.  Crime— Theft  or  Breach  of  Trust— 
Alternative  Charge— BaiL — A  prisoner  com- 
mitted on  an  alternative  charge  of  breach  of 
trust  or  theft,  petitioned  to  be  admitted  to 
bail  on  the  ground  that  there  were  no  facts 
alleged  to  warrant  the  charge  of  theft,  which 
had  been  added  to  prevent  his  being  admitted 
to  bail.  Petition  refused,  the  facts  alleged 
being  capable  of  supporting  either  charge. 
Wormald  v.  Lord  Advocate,  1876  (J.),  3  R.  13 ; 
13  S.  L.  R  119. 

344.  Crime— Theft  or  Breach  of  Trust— 
Indictment— Relevancy.— JfeM  that  an  in- 
dictment charging  alternatively  theft  and 
breach  of  trust,  and  stating  that  accused,  a 
law-agent,  authorised  by  a  client  to  uplift 
certain  moneys  on  deposit  receipt  for  the 
purpose  of  investment  on  heritable  security, 
after  uplifting  the  money  did  steal  and 
theftuously  take  away  the  same,  was  a  rele- 
vant charge  of  theft.  Lord  Advocate  v. 
JFcntnald,  1876  (J.),  3  R.  24 ;  13  S.  L.  R  400. 

345.  Crime— Theft— Breach  of  Trust  and 
Embeszlement  — Law-Agent.  —  Law-agent 
found  guilty  of  breach  of  trust  and  embezzle- 
ment upon  an  indictment  charging  him  with 
the  theft  of  £260  paid  him  for  a  client,  and 
which  he  had  used  for  his  own  purposes  and 
never  accounted  for.  H.M,  Advocate  v.  Laing, 
1891,  2  White  672. 
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346.  Orime— Theft--0azTyi2ig  off  Goods 
without  Payment.  —  Held  that  a  purchaser 
who  had  agreed  to  pay  for  goods  before 
deliveryi  but  who  while  m  a  state  of  in- 
toxication carried  them  off  without  payment, 
was  not  guilty  of  theft.  Clyne  t.  KeiOi,  1687 
(J.),  14  R  22 ;  24  S.  L.  R.  468. 

847.  Orime  —  Theft  —  Ohaxge  —  "Habit 
and  Beimte  Thief  "—Previoas  Convictions 
— Oriminal  Procednre  Act»  1887,  sec.  67.— 
Where  a  charge  of  theft  is  supported  by  an 
aggravation  of  ''habit  and  repute  thief,** 
evidence  of  previous  convictions  may  be  laid 
before  the  jury  trying  the  cause.  H,M. 
Advocate  v.  Hunter,  1890  (J.),  17  R.  57. 

348.  Crime  —  Theft  —  Embeszlement  — 
Appropriation  of  Money  by  Factor— 
Relevancy  —  Specification.— If.Af.  Advocate 

V.  Fleming,  1885  (J.),  12  R  23 ;  22  a  L.  R. 
435,  591. 

349.  Crime— Theft— Felonions  Intention 
— Stated  Case.- A  Sheriff  convicted  a  man 
of  theft.  In  a  stated  case  he  set  forth  that 
the  accused  had  appropriated  the  property  of 
another,  and  a  number  of  facts  from  which  a 
felonious  intention  might  be  inferred,  but 
which  were  also  capable  of  a  more  innocent 
explanation.  The  Sheriff  did  not  state  that, 
as  a  matter  of  fact,  he  had  held  felonious 
intention  proved.  The  Court  quashed  the 
conviction.  Fraser  v.  Anderson,  1899  (J.),  1 
F.  60 ;  36  S.  L.  R  491 ;  6  S.  L.  T.  390. 

350.  Crime— Theft— Fnrtmn  continnmn 
—Locns— Article  Found.— A  panel  charged 
before  the  Circuit  Court  held  at  Aberdeen, 
with,  inter  alia,  theft,  in  so  far  as,  having 
found  a  deposit  receipt  upon  a  road  in  Dum- 
bartonshire, he  did  steal  it  there,  or  in 
Glasgow,  or  in  CuUen,  in  the  county  of 
Banff,  or  at  some  other  place  within  Scotland 
to  the  prosecutor  unknown, ''  the  said  theft 
if  originally  conmiitted  in  some  place  within 
Scotland  other  than  Cullen  being  forthwith 
continued  in  Cullen,"  pleaded  guilty  without 
objection,  and  was  sentenced  to  twelve 
months  imprisonment  therefor,  and  for  the 
crime  of  uttering  said  receipt  with  a  forged 
indorsation  thereon,  to  which  he  also  pleaded 
guilty.  HM,  Advocate  v.  Hay,  1877,  3  Coup. 
491. 

351.  Crime— Theft— Habit  and  Repute.— 

An  indictment  of  "habit  and  repute  thief" 
entitles  the  prosecutor  to  lay  the  facts  before 
the  jury  as  an  aggravation  of  the  main  charge. 


H,M,  Advocate  v.  Browne,  Burru,  and  WiUiamSy 
1903  (J.),  6F.  24;  41  S.  L.  R  136;  11  S.  L.  T. 
353. 

352.  Crime— Theft— Husband  and  Wife. 
— Qttedion  whether  a  wife  can  steal  from  her 
husband.  Muirhead  v.  Mcintosh,  1886  {J.\ 
13R52;  23  S.  L.  R  637. 

353.  Crime  —  Theft  —  "Port  Letter."- 

Held  that  a  postman  could  be  charged  under 
the  Post-Office  Acts  with  the  theft  of  a  letter 
which  had  been  posted  by  the  officials  to  en- 
snare him.  H,M.  AdvoccUe  v.  M'Vean,  1903 
(J.),  10  S.  L.  T.  648. 

854.  Crime  —  Theft  —  Property  —  Pos- 
session, Lawltll. — An  indictment  charging 
theft  set  forth  that  the  articles  stolen  were 
the  property  of  one  person,  and  at  the  time 
they  were  stolen  in  the  lawful  possession  of 
another,  and  evidence  was  adduced  to  prove 
the  possession  only,  but  none  to  prove  the 
property.  Held,  upon  an  objection  by  the 
panel  to  a  verdict  being  returned,  that  as  it 
had  not  been  proved  that  the  articles  be- 
longed to  a  different  person  from  the  owner 
libeUed,  it  was  sufficient  that  the  lawful 
possession  had  been  proved.  H,M,  Advocate 
V.  Kyles,  1876,  3  Coup.  221. 

355.  Crime— Theft— "Recent  Possession." 

See  per  Ld.  Justice-Clerk  Macdonald.  H.M. 
Advocate  v.  Browne,  Bums,  and  JFiUiamg,  1903 
(J.),  6  F.  24;  41  S.  L.  R  136 ;  11  S.  L.  T. 
353. 

356.  Crime— Theft— Beset— Specification 
—Criminal  Procednre  (Scotland)  Act^  1887, 
sec.  59. — On  a  charge  of  theft  it  is  competent 
to  convict  of  reset.  Kennedy  v.  H,M.  Advo- 
cate, 1896  (J.),  23  R.  28;  33  S.  L.  R  265; 
3  S.  L.  T.  236. 

357.  Crime  —  Theft  —  Theft  by  House- 
breaking-Assault  to  the  Serious  Iidury  of 
Person — Stouthrief. — drcumetances  in  which 
a  panel  who  was  convicted  of  the  crime  of 
stouthrief  was  sentenced  to  twenty-five  years' 
penal  servitude.  H,M.  Advocate  v.  Murray^ 
1879, 4  Coup.  315. 

358.  Crime— Theft— Theft  from  Person, 
or  Custody— Amotio— Theft  of  Watch.— 
The  theft  of  a  watch  from  the  person  or 
custody  is  a  completed  crime  if  the  watch  be 
feloniously  removed  from  the  pocket  of  the 
owner,  although  it  be  not  actuaUy  severed  or 
detached  from  his  person,  but  remain  attached 
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to  his  watch-guard.    H.M,  AdvoccUe  v.  BeiUy, 
1876, 3  Ck)up.  340. 

359.  Crime  —  WilAil  Fire  -  Baising  — 
Wicked,  Culpable  and  Reckless  Fiie- 
Baising. — Direction  by  Ld.  Young  in  charg- 
ing a  jury  as  to  what  constitutes  (a)  wilful 
fire-raising;  and  (b)  wicked,  culpable,  and 
reckless  fire-raising.  H,M,  Advocate  v.  SmUlie, 
1883  (J.),  10  R.  70;  20  S.  L.  R.  679. 

360.  Indictment— Alteration— Deletion 
ofWords.— "The  Court  has  power  to  allow 
words  to  be  struck  out  of  an  indictment  if  the 
alteration  does  not  vary  the  crime  with  which 
the  panel  is  charged"  {per  Ld.  Justice-Clerk). 
H,M,  AdvocaU  v.  Mcintosh,  1881  (J.),  8  R.  13 ; 
18  S.  L.  R  290. 

361.  Indictment— Cmnnlative  Charges- 
Competency. — It  is  competent  in  an  indict- 
ment to  libel  on  the  same  facts  an  offence  at 
common  law  and  a  contravention  of  a  statute. 
IFood  and  Wight  v.  H.M.  AdvocaU,  1899  (J.), 
2  F.  6;  37  S.  L.  R.  18  ;  7  S.  L.  T.  188. 

362.  Indictment— Cmnnlative  Charges- 
Crime  and  Offence,  and  High  Crime  and 
Offence,  charged  Cumnlatively  in  Minor- 
Previous  Conviction.  —  In  an  indictment, 
the  major  proposition  of  which  recited  sections 
9  and  12  of  the  Coining  Act,  the  minor  pro- 
position charged  the  accused  cumulatively 
with  being  guilty  of  both  the  crime  and  offence 
against  the  9th  sec.,  and  of  the  high  crime 
and  offence  against  the  9th  and  12th  sees, 
together  upon  the  same  tpedes  facti.  Objec- 
tion to  the  relevancy  on  the  ground  that 
accused  might  be  found  guilty  of  both  on  the 
same  species  facti  repelled.  In  the  narration  of 
the  species  facti  accused  was  alleged  to  have 
been  convicted  of  the  crimes  and  offences  set 
forth  in  "  the  above  recited  9th,  10th,  and 
11th  sees."  Sec.  11  not  having  been  recited, 
objection  to  its  remaining  in  the  indictment 
siLstained,  A  previous  conviction  of  an  offence 
against  11th  and  12th  sees,  accordingly  given 
no  effect  to.     IValker,  1886,  1  White  306. 

363.  Indictment— Desertion  of  Diet— 
Notice  of  New  Diet— Criminal  Procednre 
(Scotland)  Act,  1887,  sec.  42.— Where  a  diet 
has  been  deserted  pro  loco  et  tempore,  nine 
days'  notice  of  the  new  diet  must  be  given 
(50  <&  61  Vict.  0.  35,  sec  42)  if  the  trial  is  to 
be  proceeded  with  on  the  original  indictment. 
But  if  a  new  indictment  be  served,  the  section 
has  no  application.     Wood  and  Wight  v.  H,M. 


Advocate,  1899  (J.),  2  F.  6;  37  S.  L.  R  18;  7 
S.  L.  T.  188. 

364.  Indictment— Form— Frand— Crimi- 
nal Procednre  Act,  1887,  sec.  S.—Per  Ld. 
Justice  -  Clerk  Macdonald  :  The  framers  of 
indictments  would  do  well  to  omit  from  their 
lucubrations  the  words  '*  folsely  and  fraudu- 
lently." Such  words  can  be  supplied,  when 
needful,  by  virtue  of  sec.  8  of  the  Criminal  Pro- 
cedure Act,  1887.  Lloyd  v.  H.M.  Advocate,  1899 
(J.),  1  F.  31 ;  36  S.  L.  R.  311  ;  6  S.  L.  T.  293. 

365.  Indictment  —  Form  —  Alternative 
Charge — Embezzlement — Theft. — ^Objection 
to  the  relevancy  of  an  indictment  charging  the 
manager  of  a  company  with  breach  of  trust 
and  embezzlement,  or  otherwise  with  theft, 
that  as  he  was  charged  with  having  received 
the  sums  as  manager  under  a  duty  to  account 
for  the  sums  and  not  the  actual  money,  the 
charge  of  theft  was  irrelevant — repelled.  John 
Smith,  1887, 1  White  413 ;  24  S.  L.  R.  613. 

366.  Indictment— Form— Pilots  Charged 
with  Cnlpable  Homicide— Collision.— H^.Jlf. 
Advocate  v.  Parker  and  Barrie,  1888  (J.),  16 
R.  5 ;  26  S.  L.  R.  39. 

367.  Indictment  —  Form  —  Post  -  Office 
Offence— Post-Office  Act,  1837,  sec.  26.— 
The  Post-Office  Act,  1  Vict.  c.  36,  sec.  26, 
enacts  that  every  person  employed  under  the 
Post  Office  ''  who  shall  steal,  or  shall  for  any 
purpose  whatever  embezzle,  secrete,  or  de- 
stroy a  post  letter,"  shall  be  guilty  ...  in 
Scotland  of  a  high  crime  and  offence,  &c.  A 
prisoner  was  indicted  under  it  as  follows, 
"you  did  steal,  embezzle,  secrete,  or  destroy 
a  letter,"  &c.  Held  that  invariable  practice 
had  fixed  this  as  the  proper  form  of  indict- 
ment. H.M.  Advocate  v.  McGregor,  1886,  1 
White  211. 

368.  Indictment  —  Form  —  WilftU  Fire- 
Baising  —  Snbsumption.  — Objection  to  an 
indictment  which  charged  wilful  or  alter- 
natively culpable  fire-raising  that  the  sub- 
sumption  of  the  minor  did  not  contain  an 
accurate  or  sufficient  averment  that  the  fire 
said  to  have  been  culpably  and  recklessly 
raised  had  taken  effect — repelled.  H.M,  AdvO' 
i'oJte  V.  AnnanddU,  1873,  2  Coup.  498. 

369.  Indictment— Latitude  of  Time— 
Criminal  Procednre  Act^  1887,  sec.  10.— 
The  latitude  as  to  time  which  sec.  10  of  the 
Criminal   Procedure   Act,  1887,  reads   into 
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indictments  will  not  extend  the  indictment 
BO  as  to  include  a  crime  committed  outside 
the  period  specified.  An  indictment  charg- 
ing an  offence  as  committed  between  14th 
January  and  6th  February  1904,  will  not 
warrant  a  conviction  of  the  crime  as  com- 
mitted in  the  preceding  December.  Creighton 
T.  Lard  Advocate,  1904  (J.),  6  F.  72;  41 
&  L.  B.  612 ;  12  S.  L.  T.  36. 

870*  Indictment  — Latitude  of  Time-— 
EmbeEZlement. — Indictment  charging  em- 
bezzlement during  a  period  of  seven  years, 
but  without  further  specification  of  date,  held 
relevant.  H,M,  Advocate  v.  Colquhoun,  1899, 
3  A.  96;  37  S.  L.  R.  237 ;  7  S.  L.  T.  264. 

37L  Indictment— Latitnde  of  Time  — 
Hoiuebreaking. — ^Objection  to  the  latitude 
taken  in  Ubelling  the  time  in  several  charges 
of  theft  of  large  quantities  of  goods  by  means 
of  housebreaking,  repelled^  in  respect  that 
from  the  nature  of  the  charges  it  might  not 
be  within  the  power  of  the  prosecutor  to  set 
forth  the  time  more  specificaUy.  H.M,  Advo- 
cate V.  Creighton^  1876,  3  Coup.  264. 

372.  Indictment  — Latitude  of  Time  — 
Bape— Assault  with  Intent  to  BavislL— 
Held  that  there  was  not  too  great  a  latitude 
in  libelling  the  time  in  an  indictment,  served 
in  June  1876,  which  charged  a  rape  as  having 
been  committed  ''on  a  day  in  the  month 
of  February  or  March  1872,  the  time  more 
particularly  being  to  the  prosecutor  un- 
known,'' it  being  set  forth  in  the  libel  that 
the  panel  had  absconded  and  fled  from  justice. 
H,M,  Advocate  v.  Steioart,  1876,  3  Coup.  147. 

878.  Indictment— Belevancy— Bankrupt 
—Fraudulent  Concealment  of  Property- 
Theft  of  Ooods  obtained  on  Approbation 
—Falsehood,  Fraud,  and  Wilftil  Imposi- 
tion—Falsifying Business  Books  — The 
Debtors  (Scotland)  Act^  1880,  sec.  13, 
subsecs.  3^  4,  5  — Pawning,  Pledging,  or 
Disposing  of  otherwise  than  In  the  Ordi- 
nary Way  of  Trade.  —  A  retail  jeweUer 
having  obtained  articles  of  jewellery  on  ap- 
probation or  on  sight  from  a  wholesale 
jeweller,  by  means  of  false  and  fraudulent 
representations  and  pretences,  and  by  ex- 
hibiting business  books  containing  false 
entries,  systematically  pawned  them,  and  on 
being  charged  with  theft,  or  alternatively 
with  falsehood,  fraud,  and  wilful  imposition, 
he  objected  to  the  relevancy  of  the  charge 
of  theft  that  the  property  of  the  articles 
having  passed  he  committed   no    theft  by 


pawning  them.  Held  that  the  property  had 
not  passed,  and  the  objection  repelled.  Ob- 
jection also  that  false  representations  and 
pretences  libelled  were  not  such  as  could 
deceive,  and,  at  all  events,  were  not  suffi- 
ciently specific,  as,  especially,  it  was  not 
set  forth  wherein  the  falsification  consisted, 
repelled.  Objections  to  the  relevancy  of 
charges  of  having  contravened  section  13  of 
The  Debtors  (Scotland)  Act,  1880,  subsecs. 
3,  4,  5,  that  the  minor  proposition  of  the 
indictment  was  vague,  and  not  sufficiently 
specific  in  various  particulars,  repelled;  but 
observed  that  the  charges  were  not  correctly 
UbeUed.  Question:  Whether  the  oflfenoe  in 
subsec.  6  of  sec.  13  of  The  Debtors  (Scot- 
land) Act,  1880,  is  relevantly  libelled  by 
using  the  alternatives  in  the  statute,  and 
charging  that  the  panel — a  debtor  in  a  pro- 
cess of  sequestration — did,  within  the  time 
specified  in  the  Act  pawn,  pledge^  or  dispose  of 
oihenoise  than  in  the  ordinary  toay  of  trade^  the 
articles  libelled,  being  property  obtained  on 
credit  and  which  had  not  been  paid  for,  or 
whether  the  particular  mode  in  which  the 
property  was  disposed  of  must  be  speci- 
fied P  H.M,  Advocate  v.  Wilson,  1882,  6  Coup. 
48 ;  19  S.  L.  R.  772. 

374.  Indictment— Belevaacy— Breach  of 
Tmst  and  Embeszlement— Appropdatioii 
of  Proceeds  of  Bills— Want  of  Particalaxs. 

— Objections  to  the  relevancy  of  an  indict* 
ment  charging  a  bill-broker  with  breach  of 
trust  and  embezzlement,  inasmuch  as  he 
appropriated  the  proceeds  of  a  series  of  bills 
entrusted  to  him  for  discounting,  sustained  on 
the  ground  that  it  was  wanting  in  specifica- 
tion. HM.  AdvocaU  v.  SeoU,  1879  (J.),  6  R. 
37 ;  16  S.  L.  R.  546. 

375.  Indictment  —  Relevancy  —  Goal 
Mines  —  Engine-Keeper  — Culpable  Homi- 
cide—Minor Proposition  —  Goal  Mines 
Regulation  Act,  1872.— A  coal-pit  engine- 
keeper  charged  with  culpable  homicide  by 
absenting  himself  from  his  work  during  the 
hours  of  his  shift  and  entrusting  the  manage* 
ment  of  the  winding-engine  to  a  pitman,  who 
worked  it  recklessly  and  so  as  to  cause  death, 
objected  to  the  relevancy  of  the  indictment 
that  it  was  not  specified  in  the  minor  pro- 
position that  the  pitman  was  unfit,  and  that 
he,  the  engine-keeper,  knew  that  he  was  unfit 
to  manage  the  engine.  Also,  that  the  fault 
libelled  amounted  to  culpa  levis  only,  and  was 
not  sufficiently  connected  with  the  pitman's 
fault,  which  caused  the  death,  to  warrant  the 
charge.    Objections  repelled  in  the  dream- 
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stances.      H,M.    Advocate    v.    Hamilton  and 
Another^  1874,  3  Coup.  19. 

876.  Indictment— Relevaacy—Orime — 
"One  of  Her  Majesty's  Snldects."— In  a 
libel  under  10  Geo.  IV.  c.  38,  sec.  2,  the 
v^ords  '*  one  of  Her  Majesty's  subjects  "  need 
lot  be  inserted  in  the  minor,  if  from  the 
designation  of  the  person  injured  it  may 
reasonably  be  inferred  that  he  is  a  British 
subject.  H.M,  Advocate  v.  Davidson  and 
MCmnick,  1882,  4  Coup.  600 ;  19  S.  L.  R.  727. 

377.  Indictment— Relevancy— Crime— 
Verbal  Threatening.— J?eU  that  the  threat- 
ening to  take  the  life  of,  or  do  grievous 
bodily  harm  to  any  of  the  lieges,  especially 
with  intent  to  intimidate  the  person  so 
threatened,  and  induce  such  person  to  refrain 
from  speaking  the  truth,  or  to  bear  false 
witness  in  reference  to  a  criminal  charge,  is 
an  indictable  offence,  inferring  an  arbitrary 
punishment,  and  objection  that  it  was  not 
set  forth  in  the  minor  proposition  that  any 
effect  was  produced  by  the  threats  used,  or 
that  they  were  used  in  earnest,  repelled. 
H.M,  AdvocaU  v.  M'Daniel,  1876,  3  Coup.  271. 

378.  Indictment  —  Relevancy— Gnliiable 
and  Reckless  Fire-Raising  —  Recklessly 
Leaving  a  Light  in  Proximity  to  Inflam- 
mable Articles. — Objection  to  a  charge  of 
culpably  and  recklessly  setting  fire  to  com- 
bustibles within  a  distillery,  the  property  of 
other  persons,  in  near  proximity  to  a  receiver, 
containing  a  large  quantity  of  spirits  of  wine, 
the  fire  so  raised  being  to  the  imminent  risk 
and  danger  of  the  building,  and  to  the  great 
peril  of  the  lives  of  the  lieges — that  there 
being  no  result  libelled  as  produced  or 
intended,  there  was  no  crime  charged,  repelledy 
and  the  charge  held  to  be  relevant.  A  charge 
of  culpably  and  recklessly  leaving  a  light  in 
close  proximity  to  highly  inflammable  articles 
or  vapours,  without  precaution  taken  to 
prevent  their  ignition  to  the  risk  of  the 
building,  the  property  of  others  in  which  they 
were  contained,  and  to  the  great  peril  of  the 
lives  of  the  lieges, — held  not  to  be  sufficiently 
specific  in  its  terms,  and  therefore  irrelevant. 
H,M.  Advocate  v.  Martin,  1876,  3  Coup.  274. 

379.  Indictment— Relevancy— Onljiable 
Homicide— Careless  Navigation— Spedfl- 
cation.  —  Indictment  setting  forth  that 
accused,  while  in  command  of  the  steamship 
J,  and  while  approaching  a  dredger  then  at 
anchor,  did  fail  "  to  alter  the  course  of  your 
said  steamship  so  as  to  clear  and  avoid  the 


said  dredger,  and  did  so  navigate,  steer,  and 
direct  your  said  steamship  as  to  cause,  and 
you  did  cause,  a  collision," — held  relevant. 
H.M.  Advocate  v.  CampheU,  1889,  2  White  313. 

380.  Lidictment— Relevancy— Onliiable 
Homicide  —  Cnlpable  and  Reckless  Per- 
formance of  Dnty- Explosives— Bail-Rond 
—  Fngitation — Outlawry.  —  An  indictment 
charging  an  engineer  or  fitter  with  culpable 
homicide,  as  also  culpable  and  reckless  con- 
duct by  a  person  employed  in  a  mineral  oil 
work,  in  consequence  whereof  any  of  the 
lieges  are  killed  or  sustain  severe  bodily 
injury,  in  so  far  as,  while  employed  as  such 
to  disconnect  a  pipe  conveying  crude  naphtha 
from  one  vessel  to  another,  he  recklessly 
disconnected  the  soldered  joint  of  said  pipe 
by  means  of  red-hot  tongs,  and  set  fire  to  the 
naphtha  contained  therein,  and  in  the  vessels 
connected  therewith,  objected  to  by  the  Court, 
in  respect  that  it  did  not  aver  that  the  panel 
failed  to  perform  the  work  in  a  cautious  and 
workmanlike  manner,  and  did  not  affirm 
sufficiently  distinctly  that  the  ignition  of  the 
resulting  fire  was  due  to  the  panel's  act,  and 
the  diet  deserted  pro  loco  et  tempore,  A  panel 
who  was  out  upon  bail  having  failed  to  appear 
in  answer  to  a  charge  of  culpable  homicide, 
the  public  prosecutor,  without  moving  for  a 
sentence  of  outlawry  against  the  panel,  craved 
that  the  bail-bond  be  declared  forfeited,  and 
an  interlocutor  of  forfeiture  was  pronounced. 
H.M.  Advocate  v.  Rodger,  1879,  4  Coup.  301. 

381.  Indictment — Relevancy— Culpable 
Homicide— Culpable  Violation  or  Neglect 
of  Duty — Careless  Rlasting.— To  an  indict- 
ment which  charged  three  panels  with  cul- 
pable homicide  and  culpable  neglect  of  duty, 
or  one  or  other  of  these  crimes,  by  all  and 
each  or  one  or  other  of  the  panels,  in  the 
course  of  conducting  certain  blasting  opera- 
tions in  a  stone  quarry,  it  was  objected  to  the 
relevancy  (1)  that  while  it  was  averred  that 
certain  duties  lay  upon  the  accused  which  had 
been  neglected,  there  was  no  statement  of 
what  would  have  been  a  sufficient  performance 
of  these  duties ;  (2)  that  there  was  no  relevant 
statement  of  the  particular  respect  in  which 
each  panel  had  failed;  and  (3)  in  alleging 
neglect  of  precaution  for  two  years  the  Crown 
had  taken  too  great  a  latitude  in  point  of 
time.  Objections  sustained  to  the  effect  and 
extent  of  limiting  the  indictment  to  the 
charge  of  neglect  of  the  duty  last  therein 
alleged,  viz.  of  seeing  that  proper  warning  was 
given  in  all  the  thoroughfares  in  the  vicinity 
before  shots  were  fired.    Quoad  ultra  the  libel 
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found  irreleyant.    H.M.  Advocate  v.  FaM^  dbc^ 
1877, 3  Coup.  497 ;  15  S.  L.  R.  1. 

382.  Indictment— Belevaacy—Oiiliiable 
Homicide — Furious  Driving. — Objection  to 
the  relevancy  of  the  major  proposition  of  an 
indictment  which  charged  '*  culpable  homi- 
cide, as  also  culpable  and  reckless  or  furious 
driving  on  a  public  street,  in  consequence 
whereof  any  of  the  lieges  are  bereaved  of 
life/'  that  the  crimes  therein  set  forth  being 
identical,  it  was  incompetent  so  to  libel, 
repelled^  and  a  verdict  of  guilty  of  reck- 
less and  furious  driving  returned,  and  a 
sentence  of  four  months*  imprisonment 
returned.  HM.  Advocate  v.  CcUder,  1877,  3 
Coup.  494. 

383.  Indictment— Relevaacy—Cnlpable 
Homicide— Neglect  of  Duty  by  the  Master 
and  Mate  of  a  Steam  Vessel— Spedflcation, 
want  of— Failure  to  keep  a  Look-ont— 
Separation  of  Trials.— An  indictment  which 
charged  the  master  and  mate  of  a  steam 
vessel  with  culpable  homicide,  or  culpable 
and  reckless  neglect  of  duty,  set  forth  that  it 
was  the  duty  of  the  captain  to  navigate  the 
vessel  with  due  care  and  caution,  and  of  the 
mate  to  assist  the  captain  therein,  and,  in 
particular,  to  keep  a  good  look-out,  yet  in 
breach  of  these  duties  they  did  steer  in  a  reck- 
less manner,  and  failed  to  keep  a  good  look- 
out, with  the  result  that  a  collision  occurred 
and  life  was  lost.  Objection  repelled  that  there 
was  no  specification  of  the  precise  act  which 
had  been  done  or  omitted,  and  on  the  doing 
or  not  doing  of  which  the  Crown  proposed  to 
found.  At  the  trial  of  the  master  and  mate 
of  a  steam  vessel,  charged  with  culpable 
homicide,  or  culpable  and  reckless  neglect  of 
duty  by  failing  to  keep  a  good  look-out,  the 
charge  to  the  jury  was  that  where  a  person 
is  charged  with  a  duty  involving  the  safety  of 
human  life,  he  is  criminally  liable  only  for  a 
notable  and  serious  fault  or  neglect — or  culpa 
lata — and  not  on  account  merely  of  a  slight 
fault  or  negligence.  Circumstances  in  which  a 
motion  for  separation  of  trials  was  granted. 
B,M,  Advocate  v.  Dreoer  db  Tyre,  1885,  5  Coup. 
680 ;  23  S.  L.  R.  77. 

384.  Indictment— Belevaacy- Culpable 
Homicide  —  Neglect  of  Daty  —  Station- 
master  —  Engine-Briver.—OtVcuTTutonces  in 
which  culpable  homicide  was  held  to  be 
relevantly  charged  against  two  sets  of  officials 
of  a  raDway  company  through  whose  separate 
and  successive  failures  of  duty  a  collision, 
resulting  in  the  death  of  a  passenger,  was 


occasioned  upon  a  section  of  the  line  worked 
upon  the  block  system.  H,M,  Advocate  v.  lAuU^ 
dx.,  1883,  6  Coup.  259. 

385.  Indictment— BeleTancy—Colpalile 
Neglect  of  Daty  by  Persons  in  Charge  of  a 
Steam  Vessel  Navigating  a  Public  HsTboar 
-Master  and  Mate— Presumption  whan  s 
Steam  Vessel  nms  down  a  Boat  at  Anchofi 

—  An  indictment  charged  the  master  aid 
mate  of  a  steam  vessel  with  culpable  aid 
reckless  neglect  of  duty  while  navigating  Ifae 
vessel  in  a  public  harbour.  Objection,  tlat 
the  minor  proposition  was  not  sufficiently 
specific,  and  especially  that  it  did  not  a»- 
tinguish  the  respective  duties  of  master  end 
mate,  repelled.  Observed  (per  the  Lord  Justice- 
Clerk)  that  when  a  steam  vessel  in  moticn 
comes  into  collision  with  a  stationary  vesaeV 
and  particularly  with  a  vessel  at  anchor  during 
daylight,  there  is  a  presumption  that  the 
former  was  negligently  managed.  H,M. 
Advocate  v.  Orassom  d;  Drummond,  1884,  5 
Coup.  483. 

386w  Indictment  — BeleTancy  — Dates — 
Commencement  of  Prosecntion— Statutory 
Offence— Criminal  Law  Amendment  Act^ 
1885,  sec.  5. — An  indictment  setting  forth 
that  accused  did  have  unlawful  carnal  know- 
ledge of  a  domestic  servant  above  thirteen 
and  under  sixteen  on  numerous  occasions 
between  Ist  May  1889,  and  24th  May  1890, 
held  irrelevant  in  reference  to  aUeged  criminal 
acts  between  these  dates,  the  prosecution 
having  been  commenced  more  than  three 
months  after  the  alleged  commission  of  the 
offence.  B.M,  Advocate  v.  Pkilp,  1690,  2 
White  252. 

387.  Indictment— Belevancy—Palsehood, 
Frand,  and  WilfU  Imposition.— JBre2(£  that 
a  charge  of  obtaining  food  and  lodgings  from 
hotel-keepers  by  false  representations,  with- 
out paying  or  intending  to  pay  for  the  same, 
and  in  pursuance  of  a  fraudulent  scheme  for 
that  purpose,  was  a  relevant  charge  of  false- 
hood, fraud,  and  wilful  imposition.  R.M, 
Advocate  v.  APQuilkanf  1875,  3  Coup.  102. 

388.  Indictment— Relerancy-Fire-BaiB- 
ing— Intent  to  Defh^ud. — Charge  (per  Ijd. 
Young)  to  the  effect  that,  where  the  crime 
charged  was  an  attempt  to  set  fire  to  pre- 
mises with  intent  to  defraud  an  insuranoe 
company,  the  intent  to  defraud  was  of  the 
essence  of  the  charge,  and  that  to  justify  a 
conviction  both  the  wilful  attempt  to  set  fire 
to  the  premises  and  the  intention  to  defraud 
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must  be  proved.  H,M,  Advocate  v.  PaUnan, 
1890, 2  White  496. 

889.  Indictment— ReleTancy— Forgery- 
Altering  Bank  Cheane.  —  Held  that  the 
altering  and  falsifying  a  genuine  bank  cheque 
for  £6  into  one  for  £60  by  adding  "  0 '» to  the 
figure  "  6/'  and  the  letters  "  ty  "  to  the  word 
^^six''  amounts  in  law  to  forgery,  and  an 
objection  to  the  relevancy  repelled.  H,M, 
Advocate  v.  Mann,  1877,  3  Coup.  376 ;  14 
S.  L.  R  276. 

390.  Indictment— BeleTftncy— Forgery 
of  Medical  Certificates— Sale  of  Corpses- 
Act  for  Begnlating  Schools  of  Anatomy, 
1832,  sec.  9. — Objection  to  relevancy  of  the 
indictment  on  the  ground  that  the  forged 
document  was  not  obligatory  repelled,  H.M, 
Advocate  v.  Daniel,  1891,  3  White  103. 

391.  Indictment— Relevancy— Fraud.— 
Held  a  relevant  indictment  of  fraud:  "You 
did  pretend  to  A.  B.  that  you  were  possessed 
of  £1900  .  .  .  and  did  thus  induce  him  to 
give  you  credit  to  the  extent  of  £50,  which 
you  failed  to  pay  and  had  no  intention  of 
paying,''  where  the  goods  obtained  on  credit 
were  specified.  H,M.  Advocate  v.  Stoan,  1888 
<J.),  16  R.  34  ;  26  S.  L.  R.  192. 

392.  Indictment  —  ReloTancy—Frand.- 

An  indictment  charging  fraud  by  obtaining 
credit  under  false  pretences  must  specify 
the  goods  obtained.  H.M.  Advocate  v.  Swan^ 
1888  (J.),  16  R.  34 ;  26  S.  L.  R.  192. 

393.  Indictment  — Relevancy— Frand— 
Particnlars  of  Money  obtained  by  Frand 
—  Reason  of  Prosecatofs  Ignorance  of 
Amount. — ^A  charge  of  fraudulently  obtaining 
money,  "the  particular  sums  being  to  the 
prosecutor  unknown,''  Juld  relevant,  and  that 
it  was  sufficient  to  say  so,  as  a  fact,  without 
stating  the  reason,  the  absence  of  reasonable 
care  on  his  part  being  a  point  in  accused's 
favour  if  brought  out  by  the  evidence.  H.M, 
AdvocaU  V.  Smithy  1893, 1  Adam  6 ;  30  S.  L.  R. 
788. 

394  Indictment— Relevancy— Fraud- 
Pawning  Documents  partly  (toiuine,  partly 
Sirarious  —  Distinction  of  Sums  obtained 
therefor.  —  Held  unnecessary  to  distinguish 
in  the  indictment  the  amount  of  money  ob- 
tained for  the  genuine  documents  from  that 
obtained  for  the  spurious  ones.  HM,  Advo- 
cate V.  Smith,  1893,  1  Adam  6;  30  S.  L.  R 
788. 


395.  Indictment— Relevancy— Fraud— 
Selling  and  Pawning  spurious  MSS.  as 
Qenuine  —  Value.  —  Held  that  it  was  not 
necessary  to  aver  that  the  amount  ob- 
tained for  spurious  documents  passed  off  as 
genuine  was  more  than  their  intrinsic  value, 
or  that  accused  pawned  them  "  not  intending 
to  redeem  them."  H.M.  Advocate  v.  Smithy 
1893, 1  Adam  6 ;  30  S.  L.  R.  788. 

396.  Indictment  — Relevancy— Fraudu- 
lent Rankruptcy— Debtors  Act,  1880.— 
Terms  of  indictment  under  sec.  13,  subsec.  A 
(1),  of  the  above  Act  held  relevant.  An  in- 
dictment under  sec.  13,  subsec.  A  (2)  of  the 
above  Act,  under  which  a  bankrupt  was  charged 
witli  not  having  delivered  up  certain  books, 
documents,  &c.,  held  irrelevant.  H.M.  Advo- 
cate V.  Simpsouy  1883  (J.),  10  R.  73 ;  208.  L.  R. 
822. 

397.  Indictment  — Relevancy  — Fraudu- 
lent Rankrupt— The  Debtors  (Scotland) 
Act,  1880,  sec.  13,  subsecs.  (A)  1  and  2— 
Want  of  Spedflcation— Knowledge  and 
Relief. — It  is  enacted  by  sec.  13,  subsec.  (A) 
1,  of  the  Debtors  (Scotland)  Act,  1880,  that  a 
debtor  in  a  process  of  sequestration  or  cessio 
shall  be  deemed  guilty  of  a  crime  and  offence, 
unless  he  proves  that  he  had  no  intent  to 
defraud,  if  he  does  not,  to  the  best  of  his 
knowledge  and  belief,  fully  and  truly  disclose 
the  state  of  his  affairs,  in  terms  of  the  Bank- 
ruptcy (Scotland)  Act,  1856,  or  the  Cessio  Act, 
as  the  case  may  be.  Held  that  there  are  three 
essential  elements  in  the  above  enactment 
which  ought  to  be  set  forth  in  a  charge  of  the 
said  crime  and  offence,  viz. : — First,  what  the 
true  state  of  the  affairs  of  the  accused  was ; 
second,  that  he  knew  and  believed  it  to  be 
so;  and,  third,  that  he  did  not  disclose.  Terms 
of  an  indictment  charging  said  crime  and 
offence,  which  was  held  to  be  relevant,  and 
which  it  was  held  contained  a  suiticient  aver- 
ment of  knowledge  and  belief,  and  also  of 
property  and  possession,  on  the  part  of  the 
accused.  The  Debtors  (Scotland)  Act,  1880, 
sec.  13,  subsec.  (A)  2,  enacts  that  a  debtor  in 
a  process  of  sequestration  or  cessio  shall  be 
guilty  of  a  crime  and  offence,  unless  he  proves 
that  he  had  no  interest  to  defraud,  if  he  does 
not  deliver  up  to  the  trustee  in  his  sequestra- 
tion ''all  his  property  and  all  books,  docu- 
ments, papers,  and  writings  relating  to  his 
property  or  affairs  which  are  in  his  custody  or 
under  his  control,  and  which  he  is  required  by 
law  to  deliver  up."  An  indictment  under  this 
enactment  charging  the  accused  with  not 
having  delivered  up  the  books,  documents, 
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&a,  forming  the  Touchera  of  certain  suma 
specified,  held  irrdevanty  in  respect  it  was 
not  alleged  that  such  books,  documents,  Ac, 
had  ever  existed.  H,M,  Advocate  v.  Simpion, 
1883, 6  Coup.  293 ;  10  K.  (J.)  73;  20  S.  L.  R.  822. 

398.  Indictment— Belevaaey— Fraud  by 
Bank  Directon— Falae  Balance-Sheets— 
Embesslement— Theft  or  Breach  of  Tmst 
— OhJectionB  Repelled.— Various  objections 
to  an  indictment  charging  the  directors  of  a 
joint-stock  banking  company  with  (1)  fraud ; 
(2)  falsification  of  balance-sheets ;  (3)  uttering 
of  false  balance-sheets ;  (4)  theft ;  (6)  breach 
of  trust ;  (6)  wrongfully  allowing  overdrafts, 
as  directors,  and  (7)  discounting  bills  left  for 
collection  merely — repelled,  H,M,  Advocate 
V.  City  of  OUugow  Bank  Directan,  1879  (J.), 
6  R.  19. 

399.  Indictment  —  Relevancy  —  Enow- 
ledge  —  Partner^B  Knowledge  —  "  Know- 
ingly "  —  Embezzlement  —  Criminal  Pro- 
cednre  Act,  1887,  sec.  8.— A  partner  was 
indicted  for  embezzlement  of  sums  received 
by  the  firm.  He  was  not  directly  charged 
with  knowledge  of  the  firm's  possession,  and 
objection  was  taken  to  the  relevancy.  Held 
that  the  word  "knowingly"  was  implied  by 
sec.  8  of  the  Criminal  Procedure  Act,  1887 ;  and 
objection  repelled.  Lord  Advocate  v.  Colquhoun, 
1899  (J.),  3  Adam  96 ;  37  S.  L.  R.  237 ;  7 
S.  L.  T.  254. 

400.  Indictment— Relevancy— Libel  Ir- 
relevant—Dismissal of  Panel— Re-indict- 
ment— Competency. — When  a  libel  is  found 
to  be  irrelevant  and  the  panel  is  dismissed 
from  the  bar,  the  prosecutor  is  not  barred  from 
proceeding  against  him  for  the  same  ofifenoe  on 
a  new  libel.  But  the  desertion  of  a  diet  «tm- 
plidter  on  the  motion  of  the  prosecutor  is  an 
end  to  all  proceedings  against  the  panel  for 
the  offence  libelled.  H,M,  Advocate  v.  HaU, 
1881  (J.),  8  R  52;  18  S.  L.  R.  574. 

401.  Indictment— Relevancy — Locus— 
Latitude— Intoxication.— Objection  to  the 
latitude  taken  in  the  specification  of  the  lociu 
in  a  charge  of  theft,  in  which  it  was  alleged 
that  the  person  from  whose  person  or  custody 
the  theft  was  said  to  have  been  committed 
was  at  the  time  in  a  state  of  intoxication — 
repelled,  H,M,  Advocate  v.  Mcintosh,  1881,  4 
Coup.  559 ;  19  S.  L.  R.  343. 

402.  Indictment  — Relevancy  — Locus  — 
Theft — Breach  of  Trust. — An  inmate  of  a 
poor-house  who,  while  on  leave-absence,  appro- 


priates the  clothes  which  he  is  wearing  belong- 
ing to  the  Parochial  Board,  held  to  be  relevantly 
charged  with  theft,  and  the  poor-house  to  be 
relevantly  libelled  as  the  locus  in  the  circum- 
stances. H.M.  Advocate  v.  Martin^  1873,  2 
Coup.  501 ;  11  S.  L.  R.  113. 

408.  Indictment— Relevancy — Mobbing 
and  Rioting— Deforcing  an  Officer  of  the 
Law  in  the  Execution  of  his  Duty — Ex- 
amination of  Witness.— Objection  to  the 
relevancy  (1)  in  respect  that  it  appeared  from 
the  narrative  of  the  indictment  that  at  the 
time  the  alleged  deforcement  took  place  the 
sheriff-officer  was  in  transiiUy  and  therefore 
could  not  be  deforced ;  and  (2)  that  the  in- 
dictment failed  to  give  notice  to  the  prisoner 
as  to  how  the  officer  was  executing  his  duty 
at  the  time  he  was  alleged  to  have  been  de- 
forced— repelled.  In  the  course  of  the  trial, 
counsel  for  two  of  the  panels  proposed  to 
ask  the  sheriff-officer  certain  questions  to  show 
that  he  had  treated  the  crofters  in  a  lawless 
manner,  with  a  view  of  affecting  his  credibility, 
and  also  for  the  purpose  of  showing  that  the 
crofters  had  met  to  resist  the  sheriff-officer 
personally,  and  not  as  an  officer  of  the  law. 
Questions  disallowed.  After  the  evidence  had 
been  led,  and  the  case  on  both  sides  closed, 
the  Lord  Advocate  withdrew  the  chai^ 
against  two  of  the  prisoners.  Counsel  for  one 
of  the  prisoners,  in  his  speech  to  the  jury, 
stated  that  the  Crown  had  arrested  all  the 
persons  in  the  crowd,  and  so  prevented  the 
examination  of  any  one  who  had  been  present 
as  witnesses  for  the  defence,  and  had  departed 
from  the  charge  against  two  of  those  present 
only  at  a  time  when  they  could  not  be  called 
as  witnesses.  Offer  by  Ld.  Young,  to  allow 
the  examination  of  the  two  prisoners,  at  that 
stage  of  the  proceedings,  if  desired,  not  ac- 
cepted. Statement  by  Ld.  Young  as  to  what 
constitutes  the  crime  of  mobbing  and  rioting. 
H.M,  Advocate  v.  Nicolaon  and  Others,  1887,  1 
White  307. 

404.  Indictment— Relevancy— Modna  — 
Child-Murder- Three  Modes  of  Suffocation. 

— Objection  that  there  was  too  wide  a  latitude 
taken  by  the  prosecutor  in  an  indictment 
charging  child  murder,  which  set  forth  in  the 
minor  proposition  three  different  modes  of 
suffocation  or  strangulation  alternatively,  and 
concluded  that  the  child  was  **thus,  or  by 
some  other  violence  or  maltreatment  to  the 
prosecutor  unknown,  deprived  of  life  and 
murdered,''  repelled^  and  the  relevancy  sus- 
tained. H,M,  Advocate  v.  Tinman,  1873,  2 
Coup.  603. 
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405.  Indictment— Belevancy— Murder  — 
Unnatural  Treatment— Parent  and  Child. 
— Objections  to  a  charge  of  murder,  as  also 
cruelty  towards  an  infant  by  its  parent,  (1) 
that  while  the  major  proposition  set  forth  that 
the  panel  was  the  parent  of  the  child,  the 
minor  averred  that  he  was  the  parent  or  re- 
puted parent,  and  was  otherwise  not  suffi- 
ciently specific,  and  (2)  that  actual  injury  to 
the  child  was  not  libeUed, — ntstained,  and 
the  indictment  held  to  be  irrelevant.  H,M, 
Advocate  v.  Watsony  1876,  3  Coup.  150;  11 
S,  li.  K.  1. 

406.  Indictment— Belevancy—Oldection 
—Not  Timeonsly  stated  — First  Diet— 
Criminal  Procedure  Act,  1887,  sees.  29,  33. 
— Objection  to  relevancy  of  an  indictment 
repelled,  not  having  been  stated  at  the  first 
diet.  KM.  Advocate  v.  Bell,  1891,  3  White 
313. 

407.  Indictment— BeleTancy—Peijnry- 
Objection  stated  after  Trial— Expenses.— 

In  a  trial  for  perjury  before  a  Sheriff  and  jury 
no  objection  was  stated  to  the  relevancy.  A 
conviction  having  been  obtained,  a  suspension 
was  brought  on  the  ground  that  there  was 
no  relevant  charge  of  perjury.  Conviction 
quashed,  but  no  expenses  awarded  to  com- 
plainer.  Bole,  dx,  v.  Sieveneon,  1883  (J.),  11  R. 
10 ;  21  S.  L.  R.  56. 

408.  Indictment— BeleTancy— Plagium— 
Reset  of  Plagium— Illegitimate  Child  over 
Seven  and  under  Puberty. — An  indictment 
libeUed  that  the  two  accused  did  steal  a  girl 
aged  eight  years  and  three  months,  then  in  the 
legal  custody  of  her  grandfather,  and  that  one 
of  the  accused  knowing  said  child  to  have  been 
stolen  did,  for  the  purpose  of  preventing  the 
girl's  mother  or  grandfather  from  obtaining 
custody  of  the  child,  detain  and  secrete  her 
between  certain  dates.  Objections  on  the 
ground  of  (1)  the  child's  illegitimacy ;  (2)  the 
child's  being  over  seven ;  and  (3)  the  charges 
being  equivalent  to  a  cumulative  charge  of 
theft  and  reset,  repelled,  {H,M,  Advocate  v. 
OaUs,  1861,  4  Irv.  74  followed.)  H,M,  Advo- 
cate V.  Cook  and  Another,  1897,  2  Adam  471 ; 
6  S.  L.  T.  264. 

409.  Indictment  —  Relevancy  —  Post 
Letter— Statute  1  Vict,  c  36»  sec.  26— Post- 
Runner— Theft— Breach  of  Trust  and  Em- 
beEzlement.— Objection  to  the  Post-Office 
offence  charged  in  an  indictment  which  libelled 
in  the  major  the  high  crime  and  offence  con- 
tained in  sec.  26  of  1  Vict.  c.  36,  as  also  theft 
and  breach  of  trust  and  embez&lement,  and 


which  contained  a  separate  count  applicable 
to  each  crime,  that  as  it  was  set  forth  in  the 
minor  that  the  letter,  the  corpiLS  delicti,  had 
not  been  posted  it  was  not  a  post  letter  in 
the  sense  of  the  statute,  and  the  offence  was 
not  therefore  relevantly  charged, — repelled,  in 
respect  of  the  provision  in  sec.  47  of  the 
statute,  and  that  it  was  set  forth  in  the  minor 
proposition  that  the  panel  was  a  post-runner. 
Objection  also,  that  as  in  the  minor  it  is 
stated  that  the  letter  was  delivered  to  the 
panel  as  the  agent  for  the  sender,  it  was  not 
a  post  letter  in  the  sense  of  the  statute,  and 
the  Post-Office  offence  was  not  therefore  rele- 
vantly libelled,  also  repelled,  in  respect  there 
was  a  relevant  and  independent  count  in  the 
minor  applicable  to  that  charge,  and  that  it 
was  incompetent  to  import  into  it  statements 
applicable  to  the  other  crimes  charged,  con- 
tained in  the  other  counts  in  the  minor. 
U,M.  AdvocaU  v.  M'Elfrish,  1877,  3  Coup. 
466 ;  14  S.  L.  R.  669. 

410.  Indictment— Relevancy— Scuttling 
Ship — Insuxance. — H.M,  Advocate  v.  Bout'- 
dais,  1888  (J.),  16  R.  68 ;  26  S.  L.  R.  286. 

411.  Indictment  —  Relevancy  —  Sending 
Box  containing  Explosive— Innominate 
Offence— Aggravation.— Objection  to  the 
innominate  charge  of  ''  the  sending  to  any  of 
the  lieges  a  box  or  package  containing  gun- 
powder or  other  explosive,  and  lucif  er  matches 
for  igniting  the  same  so  arranged,  and  with 
intent  that  on  such  box  being  opened,  or 
attempted  to  be  opened,  such  gunpowder  or 
other  explosive  may  ignite  and  explode  in  the 
hands  of,  or  near  to,  the  person  or  persons  of 
any  of  the  lieges,  and  with  intent  thereby  to 
cause  grievous  bodily  injury  to  any  of  the 
lieges,  especially  when,  by  the  ignition  and 
explosion  of  such  gunpowder  or  other  explo- 
sive, any  of  the  lieges  are  burned  and  maimed 
or  injured  in  their  persons,  and  dwelling- 
houses,  the  property  of  others,  are  damaged,'' 
that  the  latter  part  of  the  charge,  following 
upon  the  word  '^  especially,"  amounted  to  an 
aggravation  only,  and  that  the  first  part  of 
the  charge,  exclusive  of  the  aggravation,  did 
not  set  forth  an  overt  act  which  amounted  to 
a  crime,  repeUed  and  the  libel  found  relevant. 
H.M.  AdvoccUe  v.  CotUllo,  1882,  4  Coup.  602. 

412.  Indictment  —  Relevancy  —  Sinking 
and  Destroying  a  Ship  with  intent  to 
defhirud  Insurers— By  an  Owner— Or  by  a 
Person  otherwise  interested  in  the  Ship. — 

The  panel  was  charged  with  sinking  and  de- 
stroying  a   ship   with   intent    to    defraud 
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insurersi  either  as  being  the  owner  or  part 
owner,  or  as  **  being  otherwise  interested  in 
her  on  behalf  of  his  father.'*  Objection  to  the 
relevancy  of  the  latter  alternative  in  respect 
that  the  words  "or  otherwise  interested  in 
her"  did  not  imply  or  allege  fraud  on  the 
part  of  the  panel  which  was  essential  to  the 
crime,  and  that  they  were  further  objection- 
able as  being  vague  and  indefinite  as  to  the 
panel's  interest  in  the  vessel,  and  so  failed  to 
give  him  sufficient  notice  of  the  case  to  be 
made  against  him  and  should  therefore  be 
deleted  with  all  depending  on  them — repelled. 
HM.  AdvocaU  v.  Brovm,  1886,  1  White  243 ; 
S4  S.  L.  R.  44. 

413.  Indictment  —  BeleTaacy  —  Species 
facti— Falsehood,  Frand,  and  WilM  Im- 
position—Fictitious Pay  Lists^-Criminal 
Procedore  (Scotland)  Act,  1887,  sees.  5,  a— 
Objections  to  the  relevancy  of  an  indictment 
charging  a  head  gardener  with  uttering  false 
pay  lists  with  intent  to  defraud,  repelled ;  fol- 
lowing H.M.  Advocate  v.  Swan,  1868,  2  White 
137 ;  26  S.  L.  R  192.  BusseU  v.  HM.  AdvocaU, 
1888,  2  White  155. 

414.  Indictment — Belevaacy — Specifica- 
tion—Separation of  Trials— Criminal  Pro- 
cedure (Scotland)  Act^  1887,  sees.  5,  8, 12.— 
Objections  to  the  relevancy  of  an  indictment 
setting  forth  that  the  panels  did  break  down 
and  remove  a  quantity  of  wire  fencing,  on  the 
ground  (1)  that  there  was  no  statement  of 
facts  set  forth  inferring  a  crime  or  to  which 
the  qualifying  adjectives  directed  by  sec.  8  of 
the  Criminal  Procedure  Act  could  refer,  and 
(2)  that  it  failed  to  state  to  whom  the  fence 
belonged,  repelled ;  and  motion  for  separation 
of  trial  refused.  H,M,  Advocate  v.  M^Leod  and 
Another,  1888,  2  White  9. 

415.  Indictment— Relevancy-Statutory 
Oifence— Section  of  Statnte  not  Cited— 
Merchant  Shipping  Acts,  1854  to  1887.— 

Indictment  of  a  contravention  of  a  section 
of  a  statute  hdd  irrelevant  in  respect  of  its 
failure  to  set  forth  the  section  contravened. 
Hastings  v.  Charles,  1889,  2  White  326. 

416.  Indictment— Relevancy— Snbsnmp- 
tion  of— Minor  Proposition— Aggravation. 
— Objection  to  an  indictment  which  charged 
assault  aggravated,  inter  alia,  by  being  com- 
mitted by  discharging  loaded  firearms,  that 
although  this  aggravation  was  set  forth  in 
the  affirmation  at  the  commencement  of  the 
minor  proposition  the  subsumption  did  not 
contain  an  averment  that  firearms  had  been 


discharged,  mdairud^  and  the  aggravatiaa 
allowed  to  be  struck  out  on  the  motion  of  the 
prosecutor.  HM,  Advocate  v.  Devaney,  1882, 5 
Coup.  31 ;  19  S.  L.  R.  775. 

417.  Indictment  — Relevancy— Theft — 
Appropriation  —  Falsehood,  Fraud,  and 
Wilftal  Imposition— Speciflcatioii  in  Minar 
Proposition. — Objection  to  the  minor  pro- 
position of  an  indictment  charging  theft^ 
that  it  did  not  allege  that  the  articles  stolen 
had  been  appropriated  to  the  panel's  use,  re- 
pelled. Held  that  an  indictment  which  chargefl 
as  theft  the  obtaining  of  articles  by  false 
representations,  ought  to  contain  the  same 
specification  of  the  false  representations  made 
as  would  require  to  be  libelled  in  order  to 
charge  relevantly  the  same  species  facii  as 
falsehood,  fraud,  and  wilful  imposition;  and 
two  counts  in  an  indictment,  which  charged 
the  so  obtaining  of  articles  as  theft,  held  to 
be  irrelevant  in  respect  they  did  not  contain 
a  sufficient  specification  of  the  false  repre- 
sentations made.  HM,  Advocate  v.  Sharp^ 
1874,  2  Coup.  543. 

418.  Indictment  —  Relevancy  —  Theft  — 
Breach  of  Trust— Agent  and  Principal — 

Objection  to  the  relevancy  of  an  indictment 
charging  theft,  that  the  crime  in  the  minor 
proposition  amounted  to  breach  of  trust,  in 
respect  it  was  set  forth  that  the  thing  stolen 
had  been  received  by  the  panel  prior  to  the 
date  of  the  offence,  as  agent  for  the  persons 
from  whom  it  was  said  to  have  been  stolen, 
and  was  deposited  in  a  store  (the  loctu)  by 
the  panel,  repelled,  in  respect  it  was  also  set 
forth  in  the  minor  that  the  agency  had  ceased 
some  months  previous  to  the  commission  of 
the  theft.  HM.  AdvocaU  v.  Mitchell^  1874,  3 
Coup.  77. 

419.  Indictment  — Relevancy  — Theft — 
Criminal  Procedure  (Scotland)  Act»  1887.— 
An  indictment  set  forth  that  the  aocuaed 
had  pretended  to  be  an  official  in  a  bank  and 
so  induced  a  piano  dealer  to  deliver  to  him, 
at  his  house,  a  piano  **  which  you  appropriated 
to  your  own  use  without  having  or  intending 
to  pay  therefor."  The  accused  was  convicted 
**  as  libelled ''  and  sentenced.  The  Court  sus- 
pended the  sentence,  holding  the  indictment 
irrelevant.  Dingwall  v.  H.M,  Advocate,  1888 
(J.),  15  R.  69 ;  26  S.  L.  R.  494. 

420.  Indictment  — Relevancy— Theft — 
Falsehood,  Frand,  and  Wilftd  Imposition 
—Latitude  in  Libelling— Modns—Fnrtam 
continnnm. — Held  that  where  articles   are 
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obtained  possession  of  on  loan  or  on  sight 
by  means  of  false  and  fraudulent  representa- 
tions and  pretences,  either  written  or  verbal, 
and  subsequently  appropriated,  the  crime  is 
theft,  not  falsehood,  fraud,  and  wilful  im- 
position. Held  also,  upon  an  objection  to  an 
indictment  charging  the  theft  of  articles 
obtained  by  a  false  and  fraudulent  repre- 
sentation and  pretence  (which  was  specified), 
*'  or  dmilar  false  and  fraudulent  represmtation 
or  pretence"  that  under  these  latter  words  it 
was  open  to  the  prosecutor  to  prove  only 
representations  and  pretences  of  like  signi- 
ficance, and  identical  in  substance,  with  those 
specified,  and  that  these  words  would  cover 
only  immaterial  variations,  such  as  differences 
in  the  terms  of  the  representations  and  pre- 
tences. Also,  that  such  a  crime  being  of  the 
nature  of  furtum  amtinuumy  some  latitude  in 
libelling  time  and  place  is  allowable.  H,M, 
Advocate  v.  HUl,  1879,  4  Coup.  295. 

421.  Indictment  — Relevancy— Theft  — 
Horse-Stealing  —  Custody  —  Possession.  — 

An  indictment  charging  theft,  particularly 
horse-stealing,  set  forth  in  the  minor  pro- 
position that  the  panel  having  represented 
himself  as  agreeing  to  purchase,  obtained  the 
custody  of  a  mare,  and  while  transacting  with 
the  seller  stole  her.  Objection  that  the 
custody  libelled  being  in  reality  possession  by 
the  panel,  the  species  facti  did  not  amount  to 
theft,  repelled,  H,M.  Advocate  v.  Boyd^  1874, 
2  Coup.  541. 

422.  Indictment— BeleTancy— Theft— No 
Avennent  of  Duty  to  Restore  Goods.— An 
indictment  set  forth  that  the  panel,  a  store- 
keeper, received  certain  goods  into  his  store, 
which  it  was  his  duty  to  keep  in  safe  custody, 
and  not  to  remove  therefrom,  and  that  he 
appropriated  them  to  his  own  uses  and 
purposes  by  removing  them  for  the  purpose 
of  sale  or  to  use  them  for  furnishing  a  house, 
aud  did  so  steal  them.  Objections,  that  (1) 
there  was  no  sufficient  averment  of  a  duty  to 
restore,  and  (2)  the  alternative  to  use  them 
for  the  purpose  of  furnishing  a  house  did  not 
amount  to  a  crime,  repelled.  H.M,  Advocate  v. 
Andersmy  1887, 1  White  475 ;  25  S.  L.  B.  9. 

423.  Indictment  —  Relevancy  —  Time  — 
Incest. — An  indictment  of  incest  committed 
in  a  period  between  Whitsunday  1887  and 
the  following  18  th  October  held  relevant. 
KM.  Advocate  v.  A.  E,,  1887  (J.),  15  R.  32. 

424.  Indictment  — Relevancy —  Time— 
Modus  —  Reset.  —  An  indictment  charged 


reset  ''on  several  occasions  between  1st 
October  1886,  and  15th  January  1888,''  of 
one  hundred  tons  of  pig  iron.  Hdd  that,  as 
regards  time,  the  latitude  taken  by  the  in- 
dictment was  not  too  great ;  but  that  it  did 
not  sufficiently  specify  the  modus  of  the  crime 
charged.  H.M,  Advocate  v.  McDonald,  1888 
(J.),  15  R  47  J  25  S.  L.  R.  357. 

425.  Indictment— Relevancy— Unlawftil 
Carnal  Knowledge  of  Oirl  under  Sixteen— 
Modus— Criminal  Law  Amendment  Act» 
1885,  sec.  5,  snbsec.  1.— An  indictment  which 
charged,  inter  alia,  the  statutory  offence  set 
forth  in  subsec.  1  of  sec.  5  of  the  Criminal 
Law  Amendment  Act,  of  attempting  to  have 
unlawful  carnal  knowledge  of  a  girl  above 
thirteen  and  under  sixteen,  was  objected  to 
on  the  ground  that  it  contained  no  specifica- 
tion in  the  minor  of  the  manner  in  which  the 
alleged  attempt  had  been  made,  except  by 
the  use  of  the  words  in  the  statute,  "did 
attempt  to  have  unlawful  carnal  knowledge 
of  "  the  girL  Objection  sustained^  and  the  libel 
found  to  be  not  relevant.  H.M.  Advocate  v. 
Kdly,  1885, 5  Coup.  722  ;  23  S.  L.  R.  275. 

426.  Indictment— Relevancyr—Va^eness 
of  Major  Proposition— Patting  away  Ooods 
by  Debtor. — The  introduction  into  the  major 
proposition  of  an  indictment  of  the  words  '^  or 
other,"  with  the  effect  of  making  the  charge 
a  general  one  of  putting  away  estate  by  a 
debtor  whether  solvent  or  not,  was  hdd  to 
render  the  indictment  irrelevant.  Clendinnen 
V.  Rodger,  1875  (J.),  3  R.  3 ;  13  S.  L.  R.  120. 

427.  Indictment  —  Relevancy  —  Wilftd 
Fire-Raising— Intent  to  Defirand  Insurance 
Company— Aggravation.— The  major  pro- 
position of  an  indictment  charged  wilful  fire- 
raising,  as  also  attempt  to  commit  wilful 
fire-raising  without  mention  of  any  aggrava- 
tion ;  and  the  minor  narrated  that  the  panel 
had  formed  a  fraudulent  scheme  to  defraud 
an  insurance  company,  and  averred  that  the 
crimes  were  committed  in  pursuance  of  said 
scheme.  Objection  to  the  relevancy  that  the 
minor  proposition  was  not  covered  by  the 
charge  in  the  major,  repelled.  H.M.  Advocate 
V.  Neilson,  1884,  5  Coup.  451. 

428.  Indictment— Separation  of  Trials — 
Collision. — Held  competent  to  indict  for  cul- 
pable homicide  in  one  indictment  the  pilots 
of  two  vessels  which  had  come  into  collision. 
Motion  to  separate  their  trials  refused. 
H.M.  Advocate  v.  Parkm-  <k  Barrie,  1888  (J.), 
16  R.  5 ;  26  S.  L.  R.  39. 
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429.  Indictment— Spedflcation  of  Statute 
—Criminal  Law  Amendment  Act,  1885, 
sec.  9 — Rape. — A  prisoner  charged  with  rape 
or  asoault  with  intent  to  ravlBh  may,  where 
the  evidence  is  not  sufficient  to  establish  a 
conviction  as  libelled,  competently  be  con- 
victed of  an  offence  under  sees.  3,  4,  or  5  of 
the  Criminal  Law  Amendment  Act,  1885, 
though  the  Act  has  not  been  libelled  in  the 
indictment.  H,M.  Advocate  v.  WaUoUy  1885 
(J.),  13  R.  6 ;  23  S.  L.  R.  267. 

430.  Indictment  —  Specification  —  Em- 
bezzlement. —  Accused  was  indicted  with 
embezzlement  of  money  received  by  him 
''  in  money  or  in  cheques."  Objection  of  want 
of  specification  repelled,  H.M,  Advocate  v. 
Colquhoun,  1899,  3  A.  96;  37  S.  L.  R  237 ; 
7  S.  L.  T.  254. 

431.  Indictment— Spedflcation— Locos- 
Modus— Mnrder—Omelty  to  an  Inflemt  by 
its  Parent— Body  of  Deceased  not  Found. 

— Objection  to  the  specification  of  the  locus 
in  an  indictment  which  charged  murder  or 
alternatively  cruelty  to  an  infant  by  its 
parent  as  committed  on  or  near  a  hill  named, 
in  a  parish  and  county  specified,  or  elsewhere 
in  said  parish  or  in  the  said  county  to  the 
prosecutor  unknown,  that  it  was  too  vague, 
repelled  ;  and  held  also  that  the  words  *'  or 
deprive  of  life  by  some  other  means  or  in 
some  other  way,  which  owing  to  the  non- 
discovery  of  the  body,  notwithstanding  the 
most  diligent  search,  the  prosecutor  is  unable 
to  particularise,"  was  not  too  general  a  de- 
scription of  the  modus  in  the  circumstances. 
H.M.  Advocate  v.  Watson,  1875,  3  Coup.  214 ; 
13  S.  L.  R.  165. 

432.  Indictment— Specification — Locus — 
Public-House— Breach  of  Certificate— The 
Public-Houses  Acts  Amendment  (Scotland) 
Act,  1862. — The  appellant,  who  held  a  cer- 
tificate to  keep  a  public-house  at  Coal  Market, 
Kelso,  was  charged  in  a  complaint,  under  the 
Summary  Jurisdiction  Acts,  1864  and  1881, 
with  being  guilty  of  an  offence  within  the 
meaning  of  the  Public  Houses  Acts  Amend- 
ment Act,  and  the  Acts  therein  named,  in  so 
far  as  "upon  Sunday,  the  10th  of  October 
1886,  he  did  sell  one  gill  or  thereby  of  whisky 
or  spirits,  in  breach  of  the  terms,  provisions, 
and  conditions  of  his  certificate,  being  an 
offence  within  the  meaning  of  the  said  Act,'' 
and  was  convicted  of  the  *^  offence  charged " 
by  the  justices.  There  was  no  statement  in 
the  complaint  of  where  the  whisky  was  sold, 
or  to  whom.    Reld  that  there  being  no  speci- 


fication of  the  locus — the  Court  refusing  to 
recognise  the  argument  that  the  oertdficate 
applying  to  one  public-house,  and  the  offence 
charged  being  a  contravention  of  this  certi- 
ficate, the  public-house  could  be  the  only 
possible  hcus — ^there  was  no  jurisdiction, 
and  the  conviction  qyuuhed,  Ohaerved  by  the 
Court,  that  such  a  manner  of  indicting  was 
contrary  to  practice  and  precedent,  and  that 
there  was  nothing  either  in  the  complaint  or 
conviction  to  prevent  the  accused  being  con- 
victed a  second  time  for  the  same  offence. 
iMuder  V.  M'DougaU,  1887, 1  White  327. 

438.  Jurisdiction— Appeal— Competency 
—Appellant  Abroad— Mandate.— The  agent 
of  a  person  who  had  been  convicted  on  his 
own  confession,  applied  to  the  Court  for  an 
order  on  the  magistrate  to  state  a  case.  His 
principal  was  abroad,  and  he  produced  no 
mandate.  The  Court  refused  the  application. 
WUliamson  v.  Oeddes,  1891  (J.),  18  B.  55 ;  28 
S.  L.  B.  724. 

434.  Jurisdiction— Appeal— Competency 
—Assault  with  Lethal  Weapon— Police 
Magistrate— General  Police  and  Improve- 
ment (Scotland)  Act»  1862,  sec.  413.  — A 
complaint  which  charged  an  assault  *^  with  a 
billiard  cue  or  other  lethal  weapon,  whereby 
the  person  assaulted  was  cut  and  wounded 
to  the  effusion  of  blood  and  serious  injury  of 
his  person,"  held  to  have  been  competently 
tried  and  insisted  in  before  a  police  magis- 
trate, notwithstanding  the  provision  in  sec. 
214  of  the  General  Police  Act  of  1862,  and 
suspension  of  the  conviction  and  sentence 
thereon  refused,  Anderson  v.  HvJtchiMin^  1878, 
4  Coup.  64. 

435.  Jurisdiction— Appeal— Competency 
—Bond  of  Caution  not  Timeously  Lodged — 
The  Summary  Prosecutions  Appeals  (Scot- 
land) Act»  1875,  sec.  3. — At  the  conclusion 
of  a  trial  the  agent  of  the  accused  verbally 
intimated  an  appeal,  and  on  the  third  day 
after  wrote  to  the  Sheriff-Clerk  intimating 
that  he  would  become  caution  for  the  ex- 
penses, and  requesting  that  a  draft  case 
stated  by  the  Sheriff- Substitute  for  the 
opinion  of  the  Appeal  Court  should  be  sent 
to  him.  A  bond  of  caution  was  despatched 
by  the  Sheriff-Clerk  the  same  day,  and  was 
received  by  the  accused's  agent  on  the  morn- 
ing of  the  fourth  day  after  the  trial,  when  he 
signed  it  and  returned  it  to  the  Sheriff-Clerk. 
The  Sheriff-Substitute  refused  to  state  a  case 
for  the  opinion  of  the  High  Court,  on  the 
ground  that  the  bond  of  caution  had  not  been 
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timeously  lodged  in  aocordanoe  with  the  pro- 
▼iaions  of  sec.  3  of  the  Summary  Prosecutions 
Appeals  Act.  HM,  on  appeal,  that  no  case 
of  hardship  had  been  disclosed  to  justify  the 
interference  of  the  High  Court,  and  the 
appeal  refused.  McGregor  ▼.  Gebhie^  1887  (J.), 
1  White  477 ;  15  R.  10 ;  26  S.  L,  R  23. 

436.  Jurisdiction— Appeal— Competency 
of— Cantion— Summary  ProBeentions  Ap- 
peals (Scotland)  Act»  1875,  sec  3,  subsec. 

1  (1)— Cantion  Money— Time.  — If  within 
three  days  of  his  application  for  a  case  to  be 
stated  under  the  Summary  Prosecutions 
Appeals  Act,  1875,  the  applicant  lodge  a 
minute  offering  to  consign  the  required 
caution-money  so  soon  as  the  amount  be 
fixed  by  the  Sheriff;  and  if  he  thereafter 
consign,  immediately  on  the  sum  being 
fixed,  the  requirements  of  the  statute  are 
satisfied.  Niddrie  and  Benhar  Coal  Coy.  v. 
Young,  1895,  22  R   413;   32  S.  L.  R  303; 

2  S.  L.  T.  534. 

437.  Jurisdiction— Appeal— Competency 
—  Circuit  Court  —  The  Glasgow  Police 
Act,  1866^  sees.  131,  132— Assault  npon 
Police  Constables,  ftc  —  Prevention  of 
Crimes  Act,  1871,  sec  12— Summary  Pro- 
cedure Act,  1864^  sees.  5,  34.— A  person 
charged  before  the  Glasgow  Police  Court, 
under  the  jurisdiction  conferred  by  the 
Glasgow  Police  Act,  1866,  sec.  108,  with 
having  been  guilty  of  an  offence  within  the 
meaning  of  the  Preyention  of  Grimes  Act, 
1871,  particularly  sec.  12  thereof,  in  so  far  as 
he  attacked  and  assaulted  two  police  con- 
stables while  engaged  in  the  execution  of 
their  duty,  and  did  violently  strike  and  kick 
them,  and  otherwise  abuse  them  to  the 
serious  injury  of  their  persons,  objected  that 
the  complaint  ought  to  have  averred  that  he, 
the  panel,  was  aware  that  the  constables  were 
in  the  discharge  of  their  duty,  and  to  have 
specified  the  particular  duty  in  which  they 
were  engaged ;  and  the  objection  having  been 
repelled,  on  being  convicted  and  sentenced, 
he  brought  a  bill  of  suspension  and  liberation 
in  the  High  Court,  and  pleaded  in  support  of 
the  competency  of  the  procedure  that,  owing 
to  the  want  of  specification  of  these  parti- 
culars, the  statutory  offence  was  not  charged 
in  the  complaint,  and  the  oonviction  and 
sentence  not  being  pronounced  therefore  in 
pursuance  of  the  Glasgow  Police  Act,  the 
limitation  of  review  to  the  next  Circuit  Court 
in  sec.  132  thereof  did  not  apply.  The  bill 
dismissed,  and  held  that  the  charge  being  good 
in  substance,  and  competently  brought  before 


said  PoUoe  Court,  said  limitations  appUed, 
and  that  the  proper  and  only  remedy  was  by 
way  of  appeal  to  the  next  circuit.  Opinion, 
also,  that  the  objection  taken  before  the 
Police  Court  was  rightly  repelled.  O'Brien  v. 
MThie,  1880  (J.),  4  Coup.  375 ;  8  E.  8 ;  18 
S.  L.  H.  22. 

438.  Jurisdiction— Appeal— Competency 
-Civil  or  Criminal  —  Application  under 
Public  Health  Act>  1867,  for  Authority  to 
Close  Houses— Housing  of  Working  Classes 
Act,  1890— Stated  Case.  —  An  application 
under  the  Public  Health  Act,  1867,  for 
authority  to  close  insanitary  houses  is  a  civil 
action,  and  a  stated  case  under  the  Summary 
Procedure  Act,  1875,  is  incompetent.  Mid- 
lothian C  C,  V.  Maiiland,  1893  (J.),  21  R  11 ; 
31  S.  L.  B.  330 ;  1  S.  L.  T.  466. 

439.  Jurisdiction— Appeal — Competency 
—Civil  or  Criminal— Summary  Procedure 
Act,  1864,  sec.  28. — Imprisonment  is  the 
test  of  proceedings  whether  they  be  civil  or 
criminal  (Summary  Procedure  Act,  1864,  sec. 
28).  Accordingly,  proceedings  taken  for  the 
punishment,  by  the  way  of  fine,  of  an  incor- 
porated society  (which  cannot  be  imprisoned) 
are  civil,  and  an  appeal  to  the  High  Court  is 
incompetent.  N,  B,  Bly,  Coy,  v.  DumbaHon 
Harbour  Board,  1900  (J.),  2  F.  28 ;  37  S.  L.  R 
294 ;  7  S.  L.  T.  316. 

440.  Jurisdiction— Appeal— Competency 
—Civil  or  Criminal— Summary  Procedure 
Act,  1864^  sec.  28. — Imprisonment  being  the 
test  of  the  character  (civil  or  criminal)  of 
proceedings  under  the  Summary  Procedure 
Act,  held  competent  to  appeal  to  the  Court 
of  Session  a  conviction  in  terms  of  which 
a  corporation  was  sentenced  to  pay  a  fine. 
Simpson  v.  Glasgow  Corporation,  1902, 39  S.  L.  R. 
371 ;  9  S.  L.  T.  401.  Opinions  reserved,  Lind- 
say V.  Low  d  C<nf.,  1902  (J.),  4  F.  45 ;  39  S.  L.  R. 
499;  9  S.  L.  R.  427.  Braid  v.  Swan  db  Sons, 
lAd,,  1903,  5  F.  579 ;  40  S.  L.  R.  426 ;  10 
S.  L.  T.  721. 

441.  Jurisdiction— Appeal— Competency 
— Delay — Bar. — Delay  in  suspending  held  to 
bar  right  of  review.  AUan  v.  Lamih,  1900  (J.), 
3  F.  15;  38  S.  L.  R.  166;  8  S.  L.  T.  340. 

442.  Jurisdiction— Appeal— Competency 
-Excise  Prosecution. — A  bill  of  suspension 


presented  against  a  conviction  by  justices 
in  an  excise  prosecution,  hdd  incompetent. 
Mackenzie  v.  MaHin,  1891  (J.),  18  R.  16 ;  28 
S.  li.  R.  331. 
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ax  Jmrtodktioii  —Appeal— Competency 
—Failure  to  Fkoride  Blementaiy  Bdvea- 
ilcm— Oleflfeiiiuite  Child- Bdneatioii  (Seot- 
lend)  Actk  1873;  sees.  09;  7a  —  Sraunary 
Plueecutions  Appeale  Act  —  Qaestioii  of 
Law. — The  parents  of  eo  illegitimate  child, 
upwardfl  of  five  yean  old,  who  had  not  been 
to  school  for  ten  months,  having  been  prose- 
eated  before  the  Sheriff  under  sees.  69  and  70 
of  the  Education  (Scotland)  Act,  1872,  for 
having  grossly  and  without  reasonable  excuse 
failed  to  provide  elementary  education  for 
their  child,  the  father  pleaded  that  he  paid 
the  mother,  who  had  the  custody  of  the  diild 
the  usual  aliment,  and  was  not  liable,  and  the 
mother  pleaded  poverty.  The  Sheriff  absolved 
both,  and  cautioned  the  mother  to  apply  to 
the  Parochial  Board,  and  the  Fiscal  appealed 
under  the  Summary  Prosecutions  Appeals  Act. 
The  High  Ckiurt,  while  of  opinion  that  the 
judgment  of  the  Sheriff  was  right,  held  that 
there  was  no  question  of  law  raised,  and  dis- 
missed the  appeaL  Gair  v.  Black,  dx.,  1879, 
4  Coup.  305. 

444.  Jaiiadiction— Appeal— Competency 
—Fishing  with  Otter— SheriiTg  Notes  of 
Evidence— Trout  Fishing  Act,  1860— Trout 
Fishing  Act^  1845-Heritable  Jorisdiction 
Act. — An  appeal  upon  the  merits  against  a 
conviction  under  the  Trout  Fishing  Act,  1860, 
which  makes  no  provision  for  a  record  of  the 
evidence,  dismissed  as  incompetent,  and  held 
that  notes  of  the  evidence  taken  by  the  Sheriff, 
although  at  the  request  of  the  parties,  could 
not  be  produced  to  the  effect  of  rendering  an 
appeal  competent  on  the  merits.  Wrighi  v. 
Bouxrs  and  Others,  1875,  3  Coup.  99. 

445.  Jurisdiction— Appeal— Competency 
—Illegal  Fishing— Tweed  Fisheries  Act, 
1857,  sec.  96. — Held  that  an  appeal  to  the 
High  Court  against  a  conviction  of  'Hhe 
contravention  charged,^'  on  the  ground  that 
the  facts  set  forth  did  not  necessarily  imply 
a  contravention  of  the  Act,  was  not  excluded 
by  sec.  96  of  the  above  Act.  Walker,  d:c,,  v. 
Rodger,  1886  (J.),  12  R.  32 ;  22  S.  L.  R.  567. 

446.  Jurisdiction— Appeal— Competency 
—  Magistrates  —  Adulteration  of  BCilk— 
Report  by  Analyst  appointed  by  Police- 
Motion  for  a  New  Analysis  —  Discretion. 

— There  being  no  public  analyst  in  a  burgh, 
the  police  officials  appointed  an  analytical 
chemist  to  report  on  milk  alleged  to  have 
been  adulterated  by  an  accused  person.  On 
an  unfavourable  report  by  him,  accused  moved 
for    an    independent     analysis,    which    the 


magistrate  refuted.  Hdd  that  sodi  refoaal 
was  in  the  magistrate's  diacfetion  and  not 
snbjeet  to  review.  Aim  t.  Ifodbay,  187& 
(J.X  2  &.  32 ;  32  &  L.  R.  48a 

447.  Jurisdiction— Appeal — Competency 
— Fnatty  —  Ci^  and  Criminal  —  Gaaae^ 
PcteTmination     of  —  Expenses  —  Puhlie 
Health  (BeoUaad)  Act,  1887,  sees.  18-22, 
109-107,  106— Summanr  Fruseeuliuus  Ap- 
peals (Scotlaiid)  Act,   187S»  sees.  2,   8— 
Sammary  Ptoeedmre  Act,  18H  sees.  3,  2& 
— ^A   Local    Authority    petitioned   a   Sheriff 
under  the  Public  Health  Act,  1867,  to  have 
the  proprietor  of  certain  houses  ordained  to 
remedy  a  nuisance  alleged    to    exist.      The 
Sheriff    granUd    decree,     finding    that    the 
nuisance  existed,  and  ordaining  the  defender 
to  execute  certain  remedial  operations  within 
a  certain  time,  ''under  certification  that  if 
the  said  decree  be  not  complied  with  within 
the  time  appointed,  the  defender  should  be 
liable  in  the  penalties  enumerated  in  sec  20 
of  the  Act  30  &  31  Vict.  c.  101,**  &c.      The 
defender  took   a    case  under  the  Summary 
Prosecutions  Appeals  Act,  1875.     The  Local 
Authority  objected  to   the  competency,  on 
the  ground  that  appeal  which  was  exduded 
by  sec.  108  of  the  Public  Health  Act,  1867, 
had   not  been  made  competent    under  the 
Summary  Prosecutions  Appeals  Act,  1875,  in- 
asmuch as  the  case  was  not  a  **  cause  "  within 
the  meaning  of  sec.  2  of  that  Act,  and  that 
if  it  was,  it  had  not  been  **  determined  "  by 
the  Sheriff  in  the  sense  of  sec  3,  expensee 
not  being  a  penalty,  and  no  other  penalty 
having  been  imposed    HM  that  the  appeal 
was  incompetent,  on  the  ground  that  if  the 
petition  was  a  cause  within  the  meaning  of 
sec.  2,  it  had  not  been  finally  determined  in 
the  sense  of  sec.  3  by  the  imposition  of  a 
penalty.     Opinums  as  to  whether  the  penalties 
provided  by  sec  20  of  the  Public  Health  Act, 
1867,  were  penalties  in  the  sense  of  sec  2  of 
the  Summary  Prosecutions  Appeals  Act,  and 
whether,  if  they  were,  they  could  be  recovered 
in  a  petition  which  did  not  specifically  pray 
the  Sheriff  for  their  imposition.    Lee  v.  Local 
Authority  of  Lassioade,  1883,  5  Coup.  329;  21 
S.  L.  R.  51. 

448.  Jnrisdictioii-Appeal— Competency 
—Behearing— Policy  Founded  on  not  Pro- 
duced—Small Debt  Act^  1887,  sec  31.— 

An  action  was  brought  in  the  Small  Debt 
Court  upon  a  policy  in  a  benefit  society,  and 
decree  given  for  the  amount  sued  for,  with- 
out the  policy  or  a  copy  of  it  being  produoed, 
and  when  its  terms  were  in  dispute.    Held 
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that  the  Sheriff-Substitute,  not  having  had 
the  policy  before  him,  an  appeal  might  com- 
petently be  taken  to  the  Court  of  Justiciary 
under  sec.  31  of  The  Small  Debt  Act.  The 
judgment  recalled,  and  a  remit  made  to  the 
Sheriff-Substitute  to  recover  the  policy,  and 
thereafter  to  rehear  the  case.  Bell  v.  Maxwell, 
1886, 1  White  229  ;  24  S.  L.  R.  12. 

449.  Jurisdiction— Appeal— Competency 
— Sheriff— Action  Dismissed  by  Sheriff  as 
Incompetent— Merchant's  Account— Debts 
Recovery  (Scotland)  Act^  1867.— A  Sheriff 
having  wrongly  dismissed  as  incompetent  an 
action  brought  under  the  Act  for  a  debt  less 
than  £25,  on  the  ground  that  it  was  not  a 
merchant's  account  in  the  sense  of  the  Act, 
an  appeal  to  the  Court  of  Justiciary  held 
competent.  Sandys  v.  Lowden  db  Bowe,  1874 
(J.),  2  R.  7 ;  12  S.  L.  R  104. 

450.  Jurisdiction- Appeal— Competency 
—Sheriff—  Civil  Imprisonment  Act,  1882, 
sec.  4. — ^Appeal  from  interlocutor  of  Sheriff 
refusing  to  imprison  under  the  Act  hM  in- 
competent. Crosbie  v.  Crosbiey  1902,  4  F.  946  ; 
39  S.  L.  R  741 ;  10  S.  L.  T.  166, 

451.  Jurisdiction— Appeal— Competency 
—Statutory  Appeal— High  Conrt  Suspen- 
sion Excluded— Ex  facie  Illegality— Nul- 
lity.— Where  a  statute  provides  a  form  of  ap- 
peal to  the  exclusion  of  suspension  in  the  High 
Court,  the  latter  procedure  is  nevertheless 
competent  where  the  decision  complained  of 
is  ex  facie  illegal.  Kidger  v.  .\rPhee,  1888  (J.), 
16  R.  24 ;  26  S.  L.  R  66.  M'Kermes  v.  M'Phee, 
1889  (J.),  16  R  63 ;  26  S.  L.  R  272. 

452.  Jurisdiction  —  High  Court— Check- 
Weigher  —  Sentence  of  Removal  —  Coal 
Mines  Regulation  Act,  1887,  sees.  13,  61, 
67— Summary  Procedure  Act,  I96i.—Held 
that  the  High  Court  had  no  jurisdiction  to 
review  a  sentence  of  removal  pronounced 
against  a  checkweigher  by  the  Sheriff  in  a 
summary  petition  at  the  instance  of  his 
employer  under  the  Coal  Mines  Regulation 
Act,  1887,  sec.  13.  Gwmmings  v.  Ja/mes  Wood, 
Ltd,,  1893, 1  A.  104 ;  31  S.  L.  R  66;  1  S.  L.  T. 
276. 

453.  Jurisdiction— High  Court— Powers 
—Power  of  High  Court  to  Modify  Penalty. 
— Has  the  Court  of  Justiciary  power  in  an 
appeal  under  sec.  3  of  the  Summary  Prosecu- 
tions Appeals  Act,  1876,  to  modify  a  penalty 
imposed  by  the  inferior  judge  P  Glasgow  Oily 
and  District  Railway  Coy.  v.  HiUchison*s  7V«l, 
1884  (J.),  11  R  43 ;  21  S.  L.  R  627. 


454.  Jurisdiction— Summary  Jurisdiction 
—Alkali,  &c.  Works  Regulations  Act^  1881 
—Summary  Jurisdiction  Acts,  1864  and 
1881. — Held  that  proceedings  for  recovery  of 
fines  imposed  by  the  Alkali,  &c.  Works  Regu- 
lations Act,  1881,  may  be  competently  brought 
under  the  Summary  Jurisdiction  Acts,  1864 
and  1881.  Fletcher  v.  Eglinton  Chemical  Coy. 
Ltd,,  1886  (J.),  14  R  9;  24  S.  L.  R  47. 

455.  Jurisdiction— Summary  Jurisdiction 
—Appeal— Assessment  under  Public  Health 
Act— "Sum  of  Money  in  the  Nature  of  a 
Penalty"— Summary  Procedure  Act,  1864, 
sec.  3,  subsec  3  —  Summary  Prosecutions 
Appeals  Act,  1875,  sees.  2,  3.  —  A  local 
authority  proceeded  by  petition  under  the 
106th  section  of  the  Public  Health  Act,  1867, 
to  recover  for  one  of  the  owners  of  premises 
contributing  to  the  pollution  of  a  water- 
course the  share  assessed  upon  him  of  the 
cost  of  covering  in  the  watercourse,  which 
had  been  paid  out  of  funds  in  their  hands 
under  sec.  24.  Held  (1)  that  the  sum  sought 
to  be  recovered  was  ''  a  sum  of  money  in  the 
nature  of  a  penalty"  in  the  sense  of  sec.  3, 
subsec.  3  of  the  Summary  Procedure  Act, 
1864,  and  (2)  that  an  appeal  on  case  stated 
under  the  Summary  Prosecutions  Appeals 
Act,  1876,  was  therefore  competent.  Local 
Authority  of  Selkirk  v.  Brodie,  1877  (J.),  4  R 
21 ;  14  S.  L.  R  437. 

456.  Jurisdiction— Summary  Jurisdiction 
—Fine  for  Common  Law  Offence— Reset.— 

Held  that  a  judge  sitting  in  a  Ck>urt  of 
summary  procedure  had  no  jurisdiction  to 
fine  for  a  common  law  crime.  Baton  v.  Neii' 
son,  1903  (J.),  6  F.  107 ;  40  S.  L.  R  844 ;  11 
S.  L.  T.  261. 

457.  Jurisdiction— Summary  Jurisdiction 
—Non-compliance  with  School  Attendance 
—Education  (Scotland)  Act,  1883,  sec  10.— 
It  is  competent  to  prosecute  before  a  Court 
of  Summary  Jurisdiction  a  complaint  founded 
on  alleged  non-compliance  with  an  attendance 
order  pronounced  by  a  difierent  Court  of 
Summary  Jurisdiction.  School  Board  of  Lock- 
winnoch  v.  McAllister,  1886  (J.),  13  R  102. 

458.  Jurisdiction— Summary  Jurisdiction 
—Penalty— Public  Health  Act^  1867— Sum- 
mary Prosecutions  Appeals  Act^  1875. — ^A 
Sheriff  on  the  petition  of  a  local  authority  under 
the  Public  Health  Act,  1867,  granted  decree 
ordaining  an  owner  of  property  to  execute  re- 
medial operations  for  the  removal  of  a  nuisance 
^^  under  certification  that  if  the  said  decree 
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be  not  complied  with  within  the  time  ap- 
pointed the  defender  shall  be  liable  in  the 
penalties  enumerated  in  sec.  20  of  the  Act 
30  A  31  Vict.  c.  101 ;  finds  the  defender  liable 
in  expenses.^  HM  that  an  appeal  under  the 
Summary  Prosecutions  Appeals  Act,  1875,  was 
incompetent.  Lee  ▼.  Lauwatle  Local  Authority, 
1883  (J.),  11  R  1 ;  21  S.  L.  R.  51. 

459.  Jii]i8dietion--8ii]ii]iuii7Jii]i8dicti€ii 
— Airpeal— Qnestioii  of  Fact--"  Doe  Pte- 
caatLon "— Ez]ilosiTeB  Act^  1875,  aec  28— 
Snmmaiy  PnNMcntioiui  AFPeals  Act,  1875^ 
860.  3. — Held  that  the  question  as  to  whether, 
as  read  by  sec  23  of  the  Explosives  Act,  1875, 
"  due  precaution  "  had  been  taken  to  prevent 
accidents,  was  purely  a  question  of  fact  which 
was  not  appealable  under  sec.  3  of  the  Sum- 
mary Prosecutions  Appeals  Act,  1875.  DyJires 
Y.  WtUinm  Dixon,  Ltd.,  1885  (J.),  12  B.  17 ;  22 
S.  L.  R.  406. 

480.  Jurisdiction— BnmmaiyJiiriBdictioii 
—Appeal— Bomit  to  Lead  Additional  Evi- 
dence —  Snmmaiy  Prosecntions  Appeals 
Act^  1875,  sec.  3,  snbsec.  9.— In  an  appeal 
under  sec.  3  of  the  above  Act,  it  lb  competent  to 
remit  back  to  the  inferior  Court  for  additional 
evidence  to  be  led.  NeUnn  v.  Crockatt,  1884 
(J.),  12  R.  15. 

461.  Jurisdiction— Summary  Jurisdiction 
—Appeal— Question  of  Law— Summary 
Prosecntions  Appeals  Act»  1875. —  Com- 
petency of  an  appeal  under  the  Summary 
Prosecutions  Appeals  Act  eustaitied,  on  the 
ground  that  the  question  whether  on  the 
facts  stated  a  person  had  committed  a  statu- 
tory offence  by  "  grossly  and  without  reason- 
able excuse'^  failing  to  perform  a  duty  laid 
on  him  by  the  statute  was  a  question  of  law. 
Campbell  v.  Jamesoii,  1877  (J.),  4  R.  17;  14 
S.  Li.  R.  376. 

462.  Jurisdiction— Summary  Jurisdiction 
— Appeal— Summary  Prosecutions  Appeals 
Act,  1875|  sec.  3— Weights  and  Measures 
Act,  1878,  sec.  7Z,—Held  that  sec.  73  of 
the  Weights  and  Measures  Act,  1878,  does 
not  exclude  appeab  on  questions  of  law  under 
sec.  3  of  the  Summary  Prosecutions  Appeals 
Act,  1875.  Craig  v.  M*Phee,  1883  (J.),  10  R  51 ; 
20  S.  L.  R.  506. 

463.  Oppression— Adjournment  of  Diet 
— ^Absence  of  Accused— Detention.— Kelly 
was  charged  with  a  breach  of  the  peace,  ar- 
rested, and  imprisoned,  all  on  the  16th  August. 
On  the  17th  August  a  magistrate  issued  an 


interlocutor  adjourning  the  diet  till  the  23rd, 
and  granting  warrant  to  detain  Kelly  in 
prison.  This  intwlocutor  was  pronounced  in 
the  prisoner's  abeenoe,  it  being  also  agreed 
that  the  magistrate  issued  it  from  his  shop. 
When  Kelly  was  brought  up  on  the  23rd  he 
was  convicted.  The  Court  nupended  the  con- 
viction, holding  the  proceedings  to  have  be^i 
irregular  and  oppressive.  Kelly  v.  Bowan, 
1897  (J.),  26  R.  3;  55  S.  L.  R.  34 ;  5  S.  L.  T. 
161. 

461  Opprassion  —  A4)oi[niment  —  Gon- 
dnct  of  Trial— Duty  of  Mai^istrate  to  in- 
form  Prisoner  of  Hi^t  to  Adjournment. — 
At  a  diet  for  hearing  a  charge  under  the 
Burgh  Police  Act,  1892,  the  solicitor  of  the 
accused  was  not  present.  The  presiding 
magistrate  did  not  inform  the  prisoner  thait 
under  sec  478  he  had  right  to  demand  an 
adjournment  of  forty-eight  hours.  Held  that 
there  had  been  no  failure  of  duty  on  the 
part  of  the  magistrate.  Taylor  v.  TVcnuSy 
1901  (J.),  3  F.  39;  38  S.  L.  R.  548;  8  &  L.  T. 
442. 

465.  Oppression  —  Adjournment  —  Duty 
of  MaglBtrate  to  inform  Prisoner  of  Kii^t 
to  Adjournment  —  Summary  Procedure 
Act^  1864. — Circumstances  in  which  held  that 
it  was  the  duty  of  the  magistrate  to  inform 
the  prisoner  of  his  right  to  an  adjournment 
of  the  trial,  and  in  respect  of  his  failure  to  do 
so,  the  con viction  was  giMM^etf.  Pyperv.  Walker^ 
1885  (J.),  12  R  47 ;  22  S.  L.  R.  847. 


466.  Oppression- J 
of  Magistrate  to  inform  Accused  of  Right 
to. — A  suspender  told  a  tale  of  oppression 
which  was  on  its  face  improbable.  It  in- 
cluded as  one  item  the  statement  that  the 
magistrate  had  failed  to  inform  him  of  hia 
right  under  sec.  11  of  the  Summary  Procedure 
Act,  1864,  to  an  adjournment  for  forty-eight 
hours.  The  Court  re/iised  the  suspension. 
Nardini  v.  Walker,  1903  (J.),  6  F.  69 ;  40 
S.  L.  ii.  567 ;  10  S.  L.  T.  788. 

467.  Oppression— Adjournment— Reftisal 
of  Adjournment— Alibi— Remit  for  ftirther 
Evidence. — A  person  who  had  been  convicted 
of  poaching  brought  a  suspension  on  the 
ground  that  he  had  only  received  a  copy  of 
the  complaint  on  the  day  before  the  trial,  and 
that  the  Sheriff  refused  him  an  adjournment 
asked  for  to  enable  him  to  prove  an  alQfu 
The  Court  remitted  to  the  Sheriff  to  take 
evidence  as  to  the  alibi,  and  the  Sheriff  re- 
ported that  in  his  opinion  the  alibi  had  been 
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proved.      Conviction    qucuhed,      Ferg-won    v. 
3f^Va6,  1884  (J.),  11  R.  63;  21  S.  L.  R.  776. 

468.  Oppression— Adjonnunent—Beftisal 
—PrciJndice  to  Accnsed— Preparation  of 
Defence— Witness  Absent.— A  person  ac- 
cused of  sending  threatening  letters  to  a 
witness  in  a  civil  cause  was  charged  before  a 
Sheriff  under  a  summary  complaint.  At  the 
diet  he  asked  for  an  adjournment  on  two 
grounds — (1)  he  had  had  no  time  to  prepare 
his  defence,  having  received  service  of  the 
complaint  only  two  days  before  he  was  cited 
to  appear ;  (2)  his  principal  witness  was  absent 
owing  to  illness.  The  Sheriff  refused  the  ad- 
journment and  convicted  the  accused.  Con- 
viction qtuuhed  as  oppressive.  Mackellar  v. 
Diclsony  1898  (J.),  25  R  63 ;  36  S.  L.  R.  744 ; 
6  S.  L.  T.  11. 

469.  Oppression— Adjonmment  — Right 
of  Accused  to  demand  Adjournment— Duty 
of  Ma^trate  to  inform  Prisoner  of  Bight 
—  "Remand."  —  Glasgow  magistrates  may 
order  the  detention  of  persons  arrested  on 
suspicion  for  a  period  not  exceeding  forty- 
eight  hours,  to  enable  the  fiscal  to  make  in- 
quiries (Glasgow  Police  Act,  1866,  sec.  112). 
Reid  was  arrested  on  suspicion  and  brought 
before  a  Glasgow  magistrate,  who  "  remanded" 
him  for  forty-eight  hours.  He  was  immedi- 
ately thereafter  served  with  a  complaint,  and 
tried  and  sentenced  within  twenty-four  hours 
of  the  "  remand."  He  was  not  represented 
by  an  agent,  and  the  magistrate  did  not  in- 
form him  that  he  was  entitled  to  an  adjourn- 
ment. The  Court  quashed  the  conviction, 
holding  that,  in  the  circumstances,  there  had 
been  oppression.  Reid  v.  Neilson,  1898  (J.), 
25  R.  82 ;  35  S.  L.  R.  755 ;  6  S.  L.  T.  51. 

470.  Oppression  —  Adjournment  —  Sum- 
mary Procedure  Act,  1864,  sec.  11.— There 
is  no  statutory  rule  that  a  magistrate  shall 
inform  a  person,  charged  under  the  Summary 
Procedure  Acts,  that  he  is  entitled  to  a  forty- 
eight  hours'  adjournment.  Failure  to  provide 
the  information  does  not  by  itself  amount  to 
oppression.  Harper  v.  Neilson^  1898  (J.),  1 
F.  1 ;  36  S.  L.  R.  54;  6  S.  L.  T.  182. 

471.  Oppression— Evidence— Miscarriage 
— Admission  of  Incompetent  Evidence. — 
When  a  wife  has  been  put  upon  her  trial  and 
her  husband  is  examined  against  her  there 
has  been  a  miscarriage  of  justice.  Muirhead 
V.  M'Intoah,  1886  (J.),  13  R  52 ;  23  S.  L.  R  637. 

472.  Oppression— Evidence— Beftisal  to 
Hear. — Refusal  of  a  judge  to  hear  evidence 


or  to  hear  the  evidence  of  one  party  is  op- 
pression. Renfrew  v.  Hall^  1901  (J.),  4  F.  27 ; 
39  S.  L.  R.  280.  Stalker  v.  SomervUle,  1901 
(J.),  4  F.  31 ;  39  S.  L.  R.  282. 

473.  Oppression— Evidence— Beftisal  to 
Hear— Evidence  of  Wife  —  Public-House 
Prosecution. — In  a  prosecution  for  breach  of 
a  public-house  certificate  the  accused  tendered 
his  wife  as  a  witness.  The  magistrate  refused 
to  hear  her  evidence  and  convicted.  The  Court 
refused  to  quash  the  conviction.  Morrison  v. 
Morrison,  18H7  (J.),  14  R.  28 ;  24  S.  L.  R.  550. 

474.  Oppression  —  Evidence  —  Tutoring 
Witnesses. — A  suspension  of  a  conviction 
was  brought  on  the  ground  that  the  evidence 
on  which  the  conviction  was  obtained  was 
incompetent  in  respect  that  witnesses  who 
had  been  examined  had  communicated  to 
witnesses  who  were  about  to  be  examined  the 
questions  asked  and  answers  given  in  cross- 
examination.  Held  that  the  averments  were 
irrelevant  and  suspension  refused,  Campbell  v. 
Gadenhead,  1884  (J.),  11  R.  61 ;  21  S.  L.  R.  774. 

475.  Oppression— Evidence— Witness- 
Production  by  Witness  of  Notes— Bight  of 
Accused  to  see  Notes. — An  accused  person 
is  entitled  to  see  notes  carried  into  Court  by 
a  witness,  and  used  by  him  to  refresh  his 
memory.  It  is  oppression  to  refuse  a  panel 
this  right.  Niven  v.  HaH,  1898  (J.),  26  R.  89 ; 
35  S.  L.  R  929;  6  S.  L.  T.  120. 

476.  Oppression— Expenses — Incompetent 
A  ward  —  Poaching  —  Summary  Procedure 
Act^  1864,  sec.  22— Poaching  Prevention 
Act,  1862,  sec.  2. — Under  the  Poaching  Pre- 
vention Act,  1862,  the  Sheriff  has  no  juris- 
diction, express  or  implied,  to  make  an  award 
of  expenses.  Where  a  Sheriff  made  an  in- 
competent award  of  expenses,  the  Court 
quashed  the  conviction.  Bank*  v.  Welsh,  1899 
(J.),  2  F.  1 1  ;  37  S.  L.  R.  98. 

477.  Oppression— Irregular  Procedure— 
Conviction  Wrongly  Obtained— Breach  of 
Gertiflcate— Application  to  Oommissioners, 
Magistrate  Ooncnrring  in  Application— 
Public -Houses  Acts  Amendment  (Scot- 
land) Act,  1862,  sec.  33.— A  licensee  applied 
to  the  Commissioners  of  Inland  Revenue  for 
permission  to  continue  to  sell  excisable  liquor 
for  some  days  after  the  expiry  of  the  licence, 
and  obtained  permission.  He  was  convicted 
of  selling  without  a  licence  during  the  period 
covered  by  the  permission.  The  presiding 
magistrate  had  concurred  in  the  application 
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to  the  Commissioners.  Held  that  the  con- 
viction was  bad.  Miller  y.  IVhite,  1892,  3 
White  321. 

478.  Oppression— Irregular  Procedure- 
Fairness  of  Jndge— Private  Commnnica- 
tions  between  Bench  and  Prosecutor.— 

— Held  that  no  objection  could  be  taken  to 
a  private  conference  (after  trial  bat  before 
judgment)  between  the  Sheriff  who  was  trying 
an  accused  person  and  the  prosecutor  and  a 
medical  man,  where  there  were  doubts  as  to 
the  prisoner's  sanity.  Niven  v.  Hart^  1896 
(J.),  25  R  89;  36  S.  L.  R.  929;  6  S.  L. T.  120. 

479.  Oppression— Irregular  Procedure- 
Imprisonment  —  Industrial  Schools  Act^ 
1886,  sec.  15. — A  little  girl  was  charged  before 
a  magistrate  with  theft.  He  found  her  guilty 
and  pronounced  an  order  under  the  Indus- 
trials Schools  Act,  1866,  although  the  culprit's 
mother,  who  was  present,  remonstrated.  No 
intimation  was  made  to  the  child's  father. 
Held  that  the  order  was  improper,  and  should 
be  qvashed.  M'Kenzie  v.  M'Phee,  1889  (J.), 
16  R  64 ;  26  S.  L.  R  272. 

480.  Oppression— Irregular  Procedure— 
Inducia  not  Expired  —  Service  of  Com- 
plaint.— An  accused  was  brought  before  a 
justice  of  the  peace  upon  a  charge  of  attempt- 
ing to  obtain  charitable  contributions  on  false 
pretences.  He  pleaded  not  guilty,  and  his 
trial  was  fixed.  On  the  day  of  the  trial  the 
prosecutor  withdrew  the  complaint  and  sub- 
stituted a  new  complaint  charging  him  with 
the  crime  of  falsehood.  On  being  required 
to  plead  the  accused  pleaded  not  guilty,  and 
the  hearing  was  adjourned.  At  the  adjourned 
trial  the  accused  objected  to  the  relevancy,  but 
the  magistrate  refused  to  hear  him  and  con- 
victed. The  Court  qucuhed  the  conviction  on 
the  ground  that  under  the  new  complaint  the 
statutory  induciss  had  not  expired  when  he 
was  required  to  plead,  and  consequently  the 
accused  was  entitled  to  be  heard  upon  the 
relevancy.  Gallacher  v.  Auld,  1886  (J.),  13  R 
66  ;  23  S.  L.  R  639. 

481.  Oppression— Irregular  Procedure— 
Irregularity—Visit  by  Magistrate  to  Locus 
—Suspension— Bemit  to  Sheriff— Sentence. 
— ^A  bailie  convicted  a  man  of  maliciously 
scratching  a  door  of  a  house,  and  sentenced 
him  to  sixty  days,  or  payment  of  £10.  Accused 
brought  a  bill  of  suspension^  averring  that  he 
had  been  tried  on  26th  October ;  that  the  diet 
was  then  adjourned  till  the  27th  October 
when  he  was  convicted  and  sentenced;  and 


that,  in  the  interval  between  these  dates,  the 
magistrate  visited  and  examined  the  door. 
The  Court  remitted  to  the  Sheriff  to  inquire. 
He  reported  that  the  magistrate  had  made  up 
his  mind  to  convict  at  the  close  of  the  trial ; 
but  that,  having  some  doubt  in  his  mind  as  to 
the  sentence,  he  had  made  the  adjournment ; 
and  that,  finding  himself  one  day  by  accident 
in  the  neighbourhood  of  the  door,  he  looked 
at  it.  Held  (1)  that  the  irregularity  was  not 
sufficient  to  justify  a  suspension ;  and  (2)  that 
the  conviction  could  not  be  set  aside  as  oppres- 
sive. Sime  V.  LinUm,  1897  (J.),  24  R  70 ;  34 
S.  L.  R664;  6  S.  L.  T.  30. 

482.  Oppression— Irregular  Procedure- 
Procurator  -  Fiscal  —  Informal  Notice  to 
Accused— Complaint  not  Seen— Summazy 
Procedure  Act»  1864,  sees.  6, 12.-'Held  that 
a  practice,  adopted  to  save  expense  by  certaiii 
procurators  -  fiscal,  of  summoning  accused 
persons  to  appear  in  Court  by  an  informal 
notice  and  calling  on  them  to  plead  to  a  com- 
plaint they  had  not  seen,  was  irregular,  and 
convictions  so  obtained  quadied.  Parr  v.  Ben-- 
dersim,  1879  (J.),  6  R  48. 

483.  Oppression— Irregular  Procedure — 
Beftisal  to  hear  Evidence— Alibi— Bemit 
to  lead  ftirther  Evidence.- In  a  suspension 
of  a  conviction  for  day  poaching,  the  suspender 
alleged  that  he  had  only  received  a  copy  of 
the  complaint  on  the  day  before  the  trial,  and 
that  the  Sheriff  had  oppressively  refused  a 
motion  by  him  for  an  adjournment  in  order 
that  he  might  adduce  witnesses  to  instruct 
his  averment  that  at  the  time  when  the 
offence  charged  was  said  to  have  been  com- 
mitted he  was  not  within  sixty  miles  of  the 
locus  delictu  The  Court,  before  answer,  re- 
mitted to  the  Sheriff  to  investigate  into  the 
allegations  with  reference  to  the  alleged  o/t&t, 
and  on  a  report  by  the  Sheriff  that,  in  his 
opinion,  the  alibi  had  been  proved,  eutpended 
the  conviction.  Fergueon  v.  M^Nab,  1884,  5 
Coup.  471 ;  21  a  L.  R  776. 

484.  Oppression— Irregular  Procedure — 
Sale  of  Drink  without  Licence  Gertiftcate 
—Inland  Bevenue  Licence.— In  the  interval 
between  the  expiry  of  his  licence  certificate 
and  removal  from  his  premises  (fourteen  days), 
an  innkeeper  sold  excisable  liquors,  having 
first  obtained  a  licence  from  the  Inland  Be- 
venue authorities,  on  an  application  backed 
by  two  justices  of  the  peace.  On  being  warned 
that  he  should  not  seU,  having  no  certificate, 
he  at  once  desisted.  He  was  convicted  for 
selling  liquor  without  a  licence.    The  Court 
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quashed  the  conviotion  as  oppressive.     Miller 
V.  White,  1892  (J.),  19  R.  104. 

485.  Oppression— Irregular  Procedure— 
Summary  Oonviction— Exclusion  of  Wit- 
nesses.— A  person  having  inexcusably  failed 
to  obey  an  order  to  appear  at  the  morning 
Police  Court,  was  apprehended  on  a  warrant ; 
and  on  being  given  the  choice  of  an  adjoum«- 
ment  or  immediate  trial,  chose  the  latter,  and 
was  convicted  in  the  absence  of  certain  wit- 
nesses who  were  refused  admission.  Sen- 
tence held  not  to  be  illegal  and  oppressive. 
Wright  v.  Deioar,  1874  (J.),  1  R.  1  ;  11  8.  L.  R. 
335. 

486.  Oppression— Irregular  Procedure- 
Unlicensed  Slaughter-House  — Appeal  to 
Local  Government  Board.— Four  butchers, 
the  occupiers  of  unlicensed  slaughter-houses, 
were  informed  that  they  would  require  licences. 
They  made  applications  to  the  Local  Autho- 
rity, which  were  refused,  but  accompanied  by 
an  intimation  that  they  might  have  six  months 
in  which  to  make  suitable  arrangements.  They 
thought  the  magistrates  could  not  be  serious 
in  their  demand  for  licences,  so  they  did  no- 
thing till  the  six  months  had  expired,  and  a 
charge  for  contravention  of  sec.  279  of  the 
Burgh  Police  Act,  1892,  was  served  upon 
them,  with  the  exception  of  one  butcher,  who 
foresaw  the  charge  two  days  before  it  came, 
and  appealed  to  the  Local  Government  Board 
under  sec.  33  (7)  of  the  Public  Health  Act, 
1897.  After  intimation  of  the  complaint,  the 
other  butchers  followed  the  example  of  their 
brother,  and  appealed  likewise.  The  magis- 
trates convicted  them  all,  notwithstanding 
the  pending  appeals.  They  brought  a  suspen- 
sion, on  the  ground  that  the  proceedings  were 
nimious  and  oppressive.  The  Court  refused  the 
suspension.  Paton  v.  JFood,  1899  (J.),  1  F.  38 ; 
36  S.  L.  R  314 ;  6  S.  L.  T.  292. 

487.  Oppression  — Police  — Arrest— Cul- 
prit with  known  Address. — Per  Ld.  Tra3mer : 
I  think  it  is  oppressive  in  a  case  where  the 
accused  is  not  taken  red-handed  or  in  flagrante 
delicto,  and  where  he  is  a  man  who  is  well 
known  to  the  authorities,  to  apprehend  him 
and  bring  him  before  the  magistrates  without 
first  serving  him  with  a  copy  of  the  complaint. 
(Jarlin  v.  Malloch,  1896  (J.),  23  R.  43;  33 
S.  L.  R.  417 ;  3  S.  L.  T.  269. 

488.  Oppression— Police— Arrest— War- 
rant—Oulprit  with  known  Address— Flag- 
rante delicto  —  Peijury.  —  Held  illegal  to 
arrest  without  warrant,  on  a  charge  of  per- 


jury, a  witness  as  he  left  the  box,  his  address 
being  known  to  the  police.  Opinion  by  Ld. 
Young,  that  apprehension  for  perjury  cannot 
legally  be  made  without  a  warrant.  Somerville 
V.  Sutherland,  1899, 2  F.  185  ;  37  S.  L.  R.  128 ; 
7  S.  L.  T.  239. 

489.  Oppression— Police— Police  Offence 
—Police  Regulations.— The  landlord  of  an 
unfinished  building  let  it,  subject  to  a  con- 
dition that  his  tenant  should  not  enter  it  till 
it  was  finished.  During  the  landlord's  absence 
the  tenant  occupied  the  house.  When  the 
landlord  came  home  he  gave  notice  to  the 
town-clerk  that  the  house  was  ready  for 
inspection.  He  was  prosecuted  and  fined 
for  failure  to  give  notice  before  occupation. 
Opinion  (per  Ld.  Young)  that  the  prosecution 
was  nimious  and  oppressive.  M^ Arthur  v. 
Campbell,  1896  (J.),  23  R.  81 ;  33  S.  L.  R.  660 ; 
3  8.  L.  T.  318. 

490.  Oppression  —  Sentence  —  Excessive 
Sentence  — Assault— Reformatory  School 
Act»  1966.—Farquhar8on  v.  Guthrie,  1884  (J.), 
11  R.  55 ;  21  S.  L.  R.  777.  M'Quire  v.  Fair- 
bairn,  1881  (J.),  9  R.  4 ;  19  S.  L.  R  72  followed. 

49L  Oppression  —  Sentence  —  Excessive 
Sentence — "Contempt  of  Court."— A  sen- 
tence of  three  days'  imprisonment  imposed 
by  a  magistrate  for  contempt  of  Court  quashed 
as  oppressive.  Opinions  (per  Ld.  Craighill  and 
Ld.  Young)  that  the  language  used  did  not 
amount  to  contempt  of  Court.  Lawrie  v. 
Roberts,  dr..,  1882  (J.),  9  R.  22 ;  19  S.  L.  R  625. 

492.  Oppression  —  Sentence  —  Excessive 
Sentence— Malicious  Mischiel— A  sentence 
of  thirty  days'  imprisonment  without  the 
option  of  a  fine  was  imposed  on  two  persons 
who  pleaded  guilty  to  a  charge  of  having 
destroyed  seven  trees.  The  Court  refused  to 
quash  the  sentence  as  oppressive.  Mackay, 
dec,  V.  Patrick,  1882  (J.),  10  R  10 ;  20  S.  L.  R 
23. 

493.  Oppression— Sentence— Penalty  and 
Forfeiture  of  Licence— Public-House  open 
on  Sunday— First  Offence— Adjournment 
of  Diet— Record- Summary  Process.— FeU 
that  it  did  not  amount  to  oppression  so  as  to 
warrant  suspension  that,  in  convicting  an 
hotelkeeper  for  the  offence  of  keeping  open 
house  on  Sunday,  the  magistrate,  besides 
imposing  a  penalty,  declared  the  certificate 
to  be  forfeited,  it  being  a  first  offence.  Also 
that  it  was  not  a  sufficient  ground  to  warrant 
suspension  that  another  case  had  been  called 
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before  the  Police  Court  during  the  trial  of  the 
suspender  with  his  oonsent,  but  without  any 
minute  continuing  the  diet  against  him  being 
put  on  record.  M^Intyre  v.  Linton,  1876,  3 
Coup.  298. 

494.  Oppression— Sentence— Severity  of 
Sentence. — A  competent  sentence,  no  mat- 
ter how  severe,  is  not  a  matter  of  review  by 
the  High  Court,  and  severity  in  itself  does 
not  amount  to  oppression  which  will  warrant 
the  suspension  of  a  sentence  otherwise  com- 
petent. Jioyee  v.  Shaw,  1891  (J.),  19  R.  13; 
29  S.  L.  R.  279.  But  cf.  Bodgerg  v.  Hender- 
son,  1892  (J.),  19  R.  40;  29  S.  L.  R  477. 

485.  Oppression— Sheriir—Jnrisdiction— 
Consent  of  Lord  Adyocate— Abolition  of 
Heritable  Jurisdiction  Act,  1747,  sec.  29.— 
A  conviction  of  assault  was  objected  to  on 
the  grounds,  (1)  want  of  jurisdiction,  the 
Court  not  having  been  held  at  the  head 
county  burgh,  or  the  usual  place  for  criminal 
trials,  or  at  a  place  authorised  by  the  Lord 
Advocate  with  notice  given  in  accordance 
with  the  Act  of  1747 ;  and  (2)  oppression, 
the  Sheriff  having  ordered  the  prosecution  ex 
proprio  motu.  Objections  repdUd.  Keniry  v. 
BriiM,  1889,  2  White  380. 

496.  Oppression— SheriiT— Opening  Let- 
ters —  Employee  —  Small  Debt  Act,  1887, 
sees.  30,  31.— The  Sheriff-Substitute  found  a 
company  liable  to  a  former  employee  in  10s. 
and  7s.  6d.  of  expenses  for  having  opened  a 
letter  addressed  to  him — the  company  having 
an  agreement  with  their  employees  that  the 
company  should  be  at  liberty  to  open  all  letters 
addressed  to  them.  An  appeal  being  taken 
to  the  High  Court  against  this  judgment  on 
the  ground  of  oppression,  appeal  dismissed. 
Smith  V.  Moonie,  1892,  3  White  294. 

497.  Police  Offence  —  Bill-Posting— Con- 
sent of  "Proprietor"— Glasgow  Police  Act, 
1866,  sec.  149. — You  may  not  stick  bills  on 
Glasgow  buildings  without  the  consent  of 
the  proprietor.  But  this  stricture  is  not 
directed  against  tenants  or  occupiers  of 
buildings,  so  far  as  the  buildings  they  occupy 
are  concerned.  Kidger  v.  M*Phee,  1888  (J.),  16 
R.  24 ;  26  S.  L.  R.  65. 

498.  Police  Offence — Breach  of  Peace- 
Salvation  Army  Procession.  —  To  march 
along  a  street  on  a  Sunday  morning  playing 
on  a  concertina  and  leading  a  procession  of 
people  who  sing  and  shout,  and  to  refuse  to 
desist  when  asked  by  a  police  constable,  is  a 


breach  of  the  peace.  fVhiichvrch  v.  MiUar^ 
1895  (J.),  23  R.  1 ;  33  S.  L.  R  33 ;  3  8.  L.  T. 
129. 

499.  Police  Offence — ExardsingHorBes — 
"Fore-shore"— "Street"— General  Police 
and  ImproToment  Act^  1862,  sec.  251. — The 

foreshore  is  not  a  street  within  the  meaning 
of  the  above  section,  and  it  is  no  offence  to 
exercise  horses  thereon.  Heatherton  v.  Watson, 
1879  (J.),  7  R  5  ;  17  a  L.  R.  39. 

500.  Police  Offence— First  Offence— Edm- 
bargh  Municipal  and  Police  Act»  1879,  sees. 
278,  342  —  Imprisonment   in   Default    of 

Payment  for  First  Offence— "Keepinir  a 
BrotheL" — Held  that  a  sentence  fining  the 
accused  and  adjudging  him  to  be  incarcerated 
until  the  fine  was  paid,  but  not  exceeding 
sixty  days  from  the  date  of  the  sentence,  wae 
competent  under  the  above  sections.  Patan 
Y.  Linton,  1880  (J.),  7  R  11. 

501.  Police  Offence — Loitering — Gab. — 

Loitering  of  cabman  held  established.  Murpky 
▼.  Neilson,  1901  (J.),  3  F.  77 ;  38  S.  L.  R.  798 ; 
9  a  L.  T.  82. 

502.  Police  Offence  — Lottery— Mecih»- 
nical  Toy— Put  in  a  Penny  and  get  (or 
don't  get)  a  Oigar. — Santongeli  v.  Neilson^ 
1900  (J.),  3  F.  10;  38  S.  L.  R  162;  8  S.  L.  T. 
340. 

503.  Police  Offence— Traffic- Obetmc* 
tion  of  ThoronghfiBure— General  Police  and 
ImproYcment  (Scotland)  Act,  1862,  sec  251, 
subdivision  7— Failure  by  Person  in  Ghaige 
of  Horses  and  Carts  to  have  Doe  OontroL 
— A  carter,  during  his  temporary  absence  to 
get  his  breakfast,  asked  two  fellow-workmen 
to  attend  to  his  horses,  and  during  his  ab- 
sence they  led  them  out  on  a  quiet  street, 
and  left  them  there  with  their  nose-bags  on 
for  a  few  minutes  till  the  carter  returned. 
No  carriage  traffic  passed  during  that  time, 
and  no  positive  annoyance  or  danger  occurred 
to  any  one.  Held  that  the  carter  had  not 
been  guilty  of  being  at  such  a  distance  from 
his  horses  "as  not  to  have  due  control"  of 
them,  ''to  the  obstruction,  annoyance,  or 
danger  of  the  residents  or  passengers.'* 
Johnston  v.  M' Andrew,  1886,  23  S.  L.  B.  354. 

504.  Police  Offence  —  Obstruction  of 
Traffic— Cart  on  Tramway  Line— Tram- 
ways Act,  1870,  sec.  50— Edinbnigh  Tram- 
ways Act,  1871. — Circumstances  which  were 
held  not  to  warrant  a  conviction  against  the 
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driver  of  a  yauker  cart  for  acting  **  bo  as  to 
obstruct  a  carriage  using  a  tramway"  in 
terms  of  the  50th  section  of  the  Tramways 
Act,  1870.  Hall  ds  Mark  v.  Linton,  1879 
(J.),  7R.  2;  17  8.  L.  R.  37. 

506.  Police  Offence  —  Overcrowding 
Tramway  Car— Glasgow  Police  Act^  1866, 
sec.  227— Glasgow  Tramways  Act,  1870— 
Glasgow  Corporation  Act,  1893.— Objections 
were  stated  to  the  relevancy  of  a  complaint 
against  the  conductor  of  a  tramcar  for  over- 
crowding the  inside  of  his  car  (there  were 
twenty-four  passengers  inside  as  against  the 
licensed  number  eighteen,  and  sixteen  on  the 
outside  as  against  twenty-two),  (1)  that  the 
licensing  of  vehicles  was  carried  out  in  terms 
of  the  Glasgow  Police  Act,  1866^  sec.  227, 
and  that  that  Act  had  been  superseded  by 
the  later  Acts  which  regulated  the  tramway 
system;  and  (2)  that  crowding  inside  alone 
was  not  enough  to  warrant  a  conviction  so 
long  as  the  car  carried  no  more  than  its  full 
complement  of  passengers.  Objections  both 
repelled.  Black  v.  NeiUon,  1897  (J.),  2  A.  424 ; 
25  B.  98;  35  S.  L.  R.  258 ;  5  S.  L.  T.  226. 

506.  Police  Offence— Ringing  Bell  after 
Notice  to  Desist— Bnrgh  Police  Act»  1892, 
sec.  381,  snbsec.  ^1.— Observations  by  the 
Lord  President  on  the  essentials  of  the  mis- 
demeanour of  ringing  a  beU  in  the  streets  of 
a  burgh,  after  the  police  have  asked  you  to 
stop.  Dawson  v.  Slutrpe,  1898  (J.),  25  R.  69 ; 
35S.  L.  R.  746;  6  S.  L.  T.  12. 

507.  Procednre— Abandonment  of  Pro- 
ceedings— Indictment  nnder  Oriminal  Pro- 
cednre (Scotland)  Act,  1887,  sec.  31.— A 
public  prosecutor  who  has  indicted  an  accused 
under  sec.  31  of  the  Criminal  Procedure 
(Scotland)  Act,  1887^  may  abandon  the  pro- 
ceedings and  charge  on  a  fresh  indictment. 
Pattison  v.  Stevenson,  1903  (J.),  5  F.  43;  40 
S.  L.R.  568;  11  S.  L.  T.  34. 

608.  Procednre  —  Appeal  —  Acquittal — 
Reversal  of  Acqnittal— Remit. — Where  the 
Court  reversed  the  judgment  of  a  Sheriff 
acquitting  an  accused  of  a  contravention  of 
the  Herring  Fishery  (Scotland)  Act,  1889, 
they  refused  to  remit  the  case  to  him  with 
their  opinion.  WUyte  v.  Thomson,  1897  (J.), 
S4  R.  55 ;  34  S.  L.  R  669 ;  5  S.  L.  T.  31. 

509.  Procednre  —  Appeal  —  Oase  Badly 
Stated— Glasgow  Police  Act,  1866,  sec.  136. 

'^Circumstances  in  which  held  that  though 
the  case  on  appeal  had  been  badly  stated,  the 


facts  were  enough  to  support  the  magistrate's 
decision.    Etnrigton  v.  Shaw,  1891,  3  White  66. 

510.  Procednre— Appeal— Lodging  Bond 
of  Oantion— Summary  Prosecutions  Ap- 
peals Act,  1875^  sec.  3,  snbsec.  1.— After  a 
stated  case  had  been  opened  on  the  merits, 
the  Court  refused  to  consider  objections  to 
the  competency  of  the  appeal,  based  on  the 
ground  that  the  bond  of  caution  had  not  been 
lodged  timeously.  Thom  v.  Caledonian  Rly. 
Coif.,  1886  (J.),  14  R.  5  ;  24  S.  L.  R.  45. 

511.  Procednre  —  Appeal — Notice  of— 
Summary  Procedure  Act— Appeals  Act 
1875^  sec.  3  (5). — Notice  of  appeal  under  the 
Summary  Procedure  Act,  1875,  must  be  given 
to  the  respondent  himself  and  not  to  his 
agent.  Wood  v.  Mackenzie,  1902,  9  S.  L.  T. 
427. 

512.  Procedure  — Appeal  — Remit- Im- 
portance of  (Tause— Summary  Prosecutions 
Appeals  Act»  1875.— Remit  to  Sheriff-Sub- 
stitute to  have  proved  facts  properly  stated 
refused,  as  the  matter  was  of  slight  interest 
and  importance.  Maclennan  v.  Maclean,  1890, 
2  White  480. 

513.  Procedure— Appeal— Salmon  Fish- 
eries (Scotland)  Act»  1844,  sec.  1— Fishing 
for  Salmon  without  Leave  of  Proprietor— 
(Question  of  Heritable  Titi».— Circumstances 
in  which  the  Sheriff-Substitute  having  dis- 
missed a  complaint  on  the  ground  that  a 
question  of  heritable  title  was  raised  by  the 
defence,  the  Court  sustained  an  appeal,  and 
remitted  to  him  to  proceed.  Lord  Lovat  v. 
Munro,  1886,  1  White  119. 

514.  Procedure— Citation— Execution  of 
Warrants— Summary  Procedure  (Scotland) 
Act,  1864,  sec.  8. — Warrants  issued  by  magis- 
trates in  terms  of  the  Summary  Procedure 
(Scotland)  Act,  1864,  run  throughout  Scot- 
land without  indorsation.  Boyd  v.  Patrick, 
1897  (J.),  25  R.  47 ;  35  S.  L.  R.  262 ;  5  S.  L.  T. 
228. 

515.  Procedure  —  Citation  —  Food  and 
Drugs  Act,  1879.— A  person  charged  with 
an  offence  under  the  Food  and  Drugs  Act, 
1879,  must  be  cited  on  seven  days'  induci», 
and  a  defective  citation  cannot  be  cured  by 
adjournment.  McLean  v.  Falconer,  1894  (J.), 
22  R.  39 ;  32  S.  L.  R.  609. 

516.  Procedure  —  Citation  —  Indncia  — 
Public-House  —  Breach    of   Certificate  — 
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Home  Dnunmond  Act^  1828»  sec.  28--Sti]n- 
mary  Prooednre  (Scotland)  Act,  1864,  boc  6 
— Bungh  Police  (Scotluid)  Act,  1892,  sees. 
515,  477. — A  oomplaiDt  against  a  publican  for 
breach  of  certificate  must  be  served  upon  an 
inducin  of  six  days.  A  person  appearing  ou 
an  inducin  of  three  days  and  objecting  that 
the  citation  is  illegal  does  not  "appear  to 
answer  to  the  complaint "  in  terms  of  sec  477 
of  the  Burgh  Police  (Scotland)  Act,  1892. 
Laird  ▼.  Anderson,  1895  (J.),  23  R.  14;  33 
S.  L.  R.  36 ;  3  S.  L.  T.  143. 

517.  Procedure  —  Citation  —  Indacie  — 
Pablic-Honaes  Acts  Amendment  (Scotland) 
Act,  1862,  sec  17. — Citation  on  an  inducise 
of  forty-eight  hours  on  a  summary  complaint 
for  a  breach  of  the  above  section  held  good. 
Stirling  v.  Dickson,  1900  (J.),  3  F.  17 ;  38 
S.  L.  R.  168  ;  8  S.  L.  T.  341. 

518.  Procedure— Citation  — Irregularity 
—Waiver. — A  person  who  appears  in  Court 
in  answer  to  a  citation  waives  the  right  to 
challenge  irregularities  in  the  mode  of  cita- 
tion. StewaH  v.  M'Niven,  1891  (J.),  18  R.  36 ; 
28  S.  L.  R.  352. 

519.  Procedure  —  Citation  —  Plea  not 
taken  in  Inferior  Court  —  Indorsation  of 
Warrant  —  Statutory  Offence  —  Diseased 
Meat— Jurisdiction— Glasgow  Police  Act, 
1866,  sec.  88— Glasgow  Police  Act,  1890, 
sees.  19,  20. — Held  that  the  objection  to  the 
citation  of  a  warrant  on  the  ground  that  it 
had  not  been  indorsed  by  the  Sheriff,  and 
served  by  a  Glasgow  constable  in  terms  of 
sec.  88  of  the  Glasgow  Police  Act,  1866,  could 
not  be  pleaded  in  the  High  Court,  not  having 
been  taken  in  the  Court  below ;  and  that  the 
common  law  form  of  citation  was  not  super- 
seded by  the  Glasgow  Police  Act.  Maitland 
V.  Neilson,  1892,  3  White  298. 

520.  Procedure — Citation — Service  before 
Complaint  Signed. — Citation  of  an  accused 
by  a  copy  of  the  complaint,  served  before  the 
complaint  was  signed,  held  bad.  Stetoart  v. 
Lang,  1894  (J.),  22  R.  9 ;  32  S.  L.  R.  67 ;  2 
S.  L.  T.  327. 

521.  Procedure  —  Company  —  Criminal 
Proceedings  against— Bepre8entatiYe.—A 
company  or  firm  may  be  represented  in  crimi- 
nal proceedings  against  it  by  a  duly  accredited 
agent.  M^Alpine  d:  Sons  v.  Hart,  1901,  9 
S.  L.  T.  61. 

522.  Procedure— Criminal  Letters— Con- 
currence of  Lord  Advocate.- A   bill   for 


criminal  letters  dismissed  on  the  ground  that 
the  Lord  Advocate's  concurrence  had  not  been 
asked  thereto.  Robertson  v.  H.M.  AdvocaUp 
1892,  3  White  230. 

523.  Procedure— Criminal  Lettezs— No- 
tice before  Becommitment  —  Act  1701, 
c  6. — Observed  that  the  Court  would  in  no 
case  interfere  with  the  issuing  of  criminal 
letters^  but  would  in  a  case  of  apparent 
hardship  require  that  notice  be  given  to  the 
prisoner  before  warrant  of  recommitment 
was  applied  for.  Simpson  v.  Ijord  Advocate^ 
1876  (J.),  3  R  22. 

524.  Procedure  —  Irregularity— Ac(]oum- 
ment— Written  Record  of— Review- Bur^ 
Police  Act,  1892,  sec  495.— A  written  record 
of  the  adjournment  of  a  trial  is  essential  to 
the  validity  of  a  conviction  on  the  date  to 
which  an  adjournment  is  made.  Held  that 
an  objection  of  this  nature  to  the  proceedings 
in  a  complaint  under  the  Burgh  Police  Act, 
1892,  was  not  excluded  by  sec.  495.  Oat^  ▼. 
Tarras,  1897  (J.),  24  R.  88 ;  35  S.  L.  R.  9;  5 
S.  L  T.  122. 

525.  Procedure  —  Irregularity  —  Admits 
ting  incompetent  Evidence  —  Hearsay. — 
Conviction  obtained  by  the  admission  of 
hearsay  evidence  quashed.  Jordan  v.  Bruce, 
1902,  10  S.  L.  T.  458. 

526.  Procedure— Irregularity— Citation 
—  Service  Copy  —  Complaint.  —  Material 
differences  between  a  complaint  and  the  ser- 
vice copy  would  be  fatal  to  the  praceedings 
following  thereon.  Stewart  v.  Lang,  1894  (J.), 
22  R.  9;  32  S.  L.  R.  67  j  2  S.  L.  T.  327. 

527.  Procedure— Irregularity— Comments 
by  Prosecutor  on  Prisoner's  Failure  to  give 
Evidence— Criminal  Evidence  Act,  1898» 
sec.  1  (b). — Comments  by  a  prosecutor  on  the 
fact  that  an  accused  had  failed  to  give  evi- 
dence held  not  to  entitle  the  accused  to  set 
aside  a  conviction.  Ross  v.  Boyd,  1903  (J.), 
5  F.  64;  40  S.  L  R  560;  10  S.  L.  T,  750. 
M'Attee  v.  Hogg,  1903  (J.),  5  F.  67;  40 
S.  L.  R.  562  ;  10  S.  L.  T.  751. 

528.  Procedure  —  Irregularity  —  Convic- 
tion and  Sentence— Signature  of— Only  one 
of  two  Magistrates  signing.  —  Where  a 
complaint  is  heard  by  two  magistrates  both 
should  sign  the  conviction  and  sentenoe. 
Simpson  v.  Reid,  1902  (J.),  4  F.  62 ;  39  S.  L.  R. 
512;  lOS.  L.  T.  6. 
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529.  Procedure  — Irregularity— Declara- 
tion —  Warrant  of  Oommitment  —  Ad- 
ditional Orime  Charged. — A  prisoner,  after 
emitting  the  usual  declaration,  had  been 
committed  for  trial  for  the  crime  referred  to 
in  that  declaration^  and  was  now  indicted  for 
that  crime.  The  indictment  charged  him  also 
with  another  crime,  committed  about  three 
weeks  previously,  with  reference  to  which  no 
declaration  had  been  taken,  and  no  warrant 
of  commitment  obtained.  Oircumstances  in 
which  opinion  intimated  by  the  Court  to  the 
Sheriff,  that  there  had  been  a  departure  from 
established  practice,  which  ought  not  to  be 
drawn  into  a  precedent.  H.M,  AdvoccUe  v, 
Thomsmi,  1875,  3  Coup.  104 

530.  Procedure— Irregularity  — Evidence 
not  Recorded  —  CuBtoms  —  Consolidation 
Act^  1876,  sec.  179. — In  a  prosecution  under 
sec.  179  of  the  above  Act  the  evidence  was 
not  recorded.  Held  that  this  omission  was  not 
a  good  objection  to  the  conviction.  Dodsworth 
V.  HTJnhergm,  d-c.,  1886,  14  R.  238 ;  24  S.  L.  R. 
177. 

531.  Procedure — Irregularity— Ezanuna- 
tion  of  Witnesses  not  on  List. — Held  that 
the  examination  of  a  person  whose  name  did 
not  appear  on  the  list  of  witnesses  was  in- 
competent, though  the  accused  did  not  object. 
Conviction  qna^ied.  JVynn,  dx,  v.  Lindsay, 
1883  (J.),  11  R.  18;  21  S.  L.  R.  121. 

532.  Procedure  —  Irregularity  —  Failure 
to  observe  Statutory  Form — Conviction. — 
Where  a  sentence  is  pronounced  by  a  magis- 
trate on  a  summary  complaint,  and  it  is 
directed  by  the  statute  on  which  the  sentence 
proceeds  that  the  magistrate  shall  make  a 
particular  order,  he  must  do  so  in  the  con- 
viction. So,  where  the  Vaccination  Act,  1863, 
directs  a  Sheriff  by  whom  a  penalty  is  found 
due  to  award  it  to  a  particular  person  or 
class,  and  the  Sheriff  fails  to  insert  in  the 
conviction  any  such  award,  the  conviction  is 
bad.  M'Callum  v.  Barrovman,  1896  (J.),  24 
R.  15;  34  8.  L.  R.  58;  4  8.  L.  T.  134. 

533.  Procedure— Irregularity— Improper 
Citation  —  Circuit  Court  —  Small  Debt 
Decree. — In  an  appeal  against  a  small  debt 
decree  on  the  ground  of  improper  citation, 
there  was  no  record  of  the  objection  having 
been  stated  in  the  lower  Court.  Appeal  there- 
fore dismissed,  liennie  v.  N,  B,  Rly.  Coy.,  1874 
(J.),  1  U.  22. 

534.  Procedure — Irregularity— Instance 
— Failure  of  Prosecutor  to  Appear. — Where 


the  prosecutor  in  a  complaint  of  a  statutory 
offence  failed  to  appear  but  sent  his  clerk, 
held  that  the  instance  was  bad,  and  conviction 
quashed.  Thomson  v.  Scott,  1901  (J.),  3  F.  79  ; 
38  S.  L.  R.  814 ;  9  S.  L.  T.  60. 

535.  Procedure  —  Irregularity  —  Inter- 
ference with  the  Course  of  Justice — Bribing 
Prisoner  to  give  Information— Magistrate 
— Furtum  grave. — A  panel  while  in  custody 
charged  with  the  commission  of  a  furtum 
grave,  and  before  being  remitted  to  the  Sheriff, 
was  offered  by  a  town  councillor  and  ex-bailie 
of  the  burgh  in  which  the  theft  was  committed 
£100  for  such  information  as  would  lead  to 
the  recovery  of  the  property  stolen ;  and  the 
property  was  recovered  in  consequence  of 
information  so  obtained,  and  the  money  paid 
accordingly.  Upon  these  facts  being  disclosed 
at  the  trial,  and  evidence  of  the  information 
so  obtained  being  objected  to  for  the  panel, 
the  High  Court,  on  the  motion  of  the  prose- 
cutor, deserted  the  diet  simpliciter,  HJI. 
Advocate  v.  Graham,  1876,  3  Coup.  217. 

536.  Procedure— Irregularity— Name  of 
Witness — Suspension. — ^Where  the  record  of 
proceedings  under  a  summary  complaint  bore 
that  Bridget  Macdonald  had  been  examined 
as  a  witness,  when  no  such  person  had  been 
examined,  and  at  the  same  time  omitted  the 
name  of  the  witness  who  had  given  evidence, 
the  Court  qv^ashed  the  conviction.  Gachie  v. 
Auld,  1896  (J.),  23  R.  87 ;  33  S.  L.  R.  773 ;  4 
S.  L.  T.  100. 

537.  Procedure  — Irregularity  — Note  of 
Evidence  —  Documents  —  Summary  Pro- 
cedure Act,  1864,  sec.  16.— Failure  to  note 
in  the  record  of  proceedings  documents  pro- 
duced in  evidence  held  fatal  to  a  conviction 
which  followed.  Provan  v.  Malloch,  1891  (J.), 
18  R.  53  ;  28  S.  L.  R  725. 

538.  Procedure— Irregularity— Notice  to 
Pave— No  Complaint— Premature  Suspen- 
sion—Forfarshire  Roads  Act,  1874,  sec.  22 
— General  Police  Act,  1850,  sec.  212.— The 
police  commissioners  of  the  burgh  of  Forfar 
served  a  notice  on  an  owner  requiring  him 
in  terms  of  the  above  statutes  to  pave  the 
footpath  in  front  of  his  property,  and  the 
owner  brought  a  suspension  of  the  notice  in 
the  High  Court  of  Justiciary  before  a  com- 
plaint had  been  laid  against  him.  Suspension 
refused  as  premature.  Lowson  v.  Police  Gommrs. 
of  Forfar,  1877  (J.),  4  R.  35  ;  14  S.  L.  R  436. 

539.  Procedure — Irregularity — Police- 
Minutes — Error. — The  minutes  of  procedure 
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in  a  prosecution  in  the  Police  Court  bore 
that  nine^  instead  of  three,  witnesses  had 
been  examined.  The  accused  was  convicted. 
The  Court  set  aside  the  conviction.  Betd  v. 
Thomam,  1904  (J.),  6  F.  59  ;  41  S.  L.  R  861 ; 
12  S.  L.  T.  273. 

540.  Procedxire—Irregnlarity— Police— 
Police  Court— Olerk  of  Police— Abeence 
from  Court. — In  the  Police  Court  the  absence 
from  Court  during  trial  of  the  police  clerk 
and  his  depute  hM  not  to  vitiate  the  pro- 
ceedings where  there  was  no  resulting  failure 
of  justice.  Stewart  v.  Macd<maldy  1901  (J.), 
4F.  20;  39S.  L.  R.  284. 

541.  Procedure— Irregularity— PreTions 
OonTiction  —  Intimation  of,  to  Jury  — 
Criminal  Procedure  Act^  1887,  sees.  40,  54, 

66,  67. — At  a  criminal  trial  in  the  Sheriff 
Court,  before  the  jury  had  been  empanelled, 
the  Sheriff  mentioned  in  the  presence  of  the 
jurymen  that  the  accused  had  previously  been 
convicted  of  a  similar  offence  to  that  charged. 
Held  that  this  did  not  constitute  a  breach 
of  the  provision  of  the  Criminal  Procedure 
Act,  1887,  sec.  67.  White  v.  HM,  AdvocaU, 
1901  (J.),  4  F.  3 ;  39  S.  L.  R.  52 ;  9  S.  L.  T. 
227.  Comwallis  v.  H.M.  Advocate,  1902  (J.), 
4  F.  82 ;  39  S.  L.  R.  507 ;  9  S.  L.  T.  608. 

542.  Procedure— Iiregularity— Record- 
Clerical  Error— Citation  of  Act.  — In  a 
summary  complaint  by  a  clerical  error  the 
year  "1893"  appeared  in  a  record  of  the  pro- 
ceedings instead  of  *'1903.'*  The  Court  re- 
fused to  suspend  the  conviction.  Ogilvie  v. 
Mitchell,  1903  (J.),  5  F.  92 ;  40  S.  L.  R.  841 ; 
11  S.  L.  T.  129. 

543.  Procedure— Irregularity— Record- 
Error — Inquiry. — A  record  bore  that  the 
accused  had  pleaded  guilty  on  a  charge  of 
reset.  In  a  suspension  the  convict  stated 
that  he  did  not  plead  guilty  of  reset;  that 
he  misunderstood  the  charge,  which  was  not 
set  forth  in  the  complaint ;  and  that  he  was 
in  a  condition  of  violent  agitation  at  the 
time  the  supposed  plea  was  given.  He  asked 
inquiry.  The  Court  refused  inquiry,  and  the 
suspension.  Spowart  v.  Burr,  1895  (J.),  22  R. 
30;  32  S.  L.  R.  527  ;  3  8.  L.  T.  47. 

544.  Procedure— Irregularity— Record- 
Note  of  Documentary  Evidence.— It  is  not 
necessary  to  note  on  the  record  as  evidence 
in  the  trial  books  and  plans  referred  to  by 
witnesses  to  refresh  their  memories  unless 
either  party  has  "  put  in  "  the  papers  as  part 


of  their  case.  Marshall  v.  Phyn,  1900  (J.),  3 
F.  21 ;  38  8.  L.  R  171 ;  8  S.  L.  T.  342. 

545.  Procedure— Irregularity— Record — 
Note  of  Documentary  Evidence — Medical 
Reports— Summary  Proceeding.— /feU  not 

to  invalidate  a  summary  conviction  that  a 
report  referred  to  by  a  medical  man  in  giving 
his  evidence  had  not  been  noted  in  the  record 
of  the  proceedings  under  the  head  ''doca* 
mentary  evidence.'*  Ogilvie  v.  Mitchell,  1903 
(J.),  5  F.  92 ;  40  S.  L.  R.  841 ;  11  S.  L.  T.  129. 

546.  Procedure  —  Irregularity  —  Record 
—  Prosecution  for  Breach  of  Education 
Acts— Certificate  of  Breach.— ^«2(2  that  a 
conviction  for  breach  of  the  Education  Acts 
was  not  invalid  because  the  record  did  not 
note  the  production  of  a  certificate  of  breach 
in  terms  of  sec.  70  of  the  Education  Act^  1872. 
Barr  v.  Smith,  1903  (J.),  5  F.  24 ;  40  S.  L.  R. 
547  ;  10  S.  L.  T.  604. 

547.  Procedure— Irregularity— Remit. — 
The  question  being  whether  a  plan,  said  to 
have  been  produced  and  used  as  evidence  in 
a  summary  prosecution  and  not  noted  on  the 
record,  had  been  so  produced;  the  Court 
remitted  to  the  Sheriff  to  report.  Strachan  v. 
Wateon,  1893  (J.),  20  R.  76;  30  S.  L.  R  189; 
1  S.  L.  T.  160. 

548.  Procedure— Irregularity— Remitted 
Case— Criminal  Procedure  (Scotland)  Act^ 
1887,  sec.  31. — A.  pleaded  guilty  before  the 
Sheriff,  who  remitted  him  to  the  High  Court 
for  sentence.  It  appeared  that  the  plea  and 
remit  were  written  on  the  copy  indictment 
instead  of  the  principal,  as  required  by  sec  31, 
Criminal  Procedure  Act,  1887.  Held  that 
the  panel  must  be  discharged.  H.M,  Advocate 
V.  MDonaM,  1896,  3  S.  L.  T.  317. 

549.  Procedure— Irregularity— Review- 
Burgh  Police  (Scotland)  Act,  1892.— Sec 
495  of  the  Burgh  Police  Act,  1892,  enacto 
that  no  proceeding  whatever  concerning  any 
prosecution  under  the  Act  shall  be  quashed 
for  want  of  form^  and  all  sentences  of ,  the 
magistrates  shall  be  final.  Held  that,  where 
an  interlocutor  adjourning  the  diet  was  not 
signed  till  after  the  trial  and  conviction,  the 
proceedings  were  radically  defective,  and  fell 
to  be  quashed,  Macarthur  v.  (Jamjihelly  1896 
(J.),  23  R.  81 J  33  S.  L.  R.  550 ;  3  S.  L.  T.  318. 

550.  Procedure  —  Irregularity— Speeches 
to  Jury— Public  Prosecutor  Speaks  Last — 
Privilege  of  Accused— Sir  William  Rae's 
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Act,  B6CS.  19,  20— Sununary  ProBecution-— 
Notes  of  Evidence. — Suspension  of  a  con- 
viction and  sentence,  on  the  ground  that  the 
public  prosecutor  had  been  allowed  to  speak 
last  at  a  trial  upon  a  summary  complaint  for 
the  crime  of  theft,  refused  in  the  circumstances, 
and  in  respect  there  was  no  objection  taken 
at  the  time.  Held,  also,  that  an  allegation 
on  the  part  of  the  accused  that  no  proof  was 
adduced  at  the  trial  to  show  that  the  articles 
stolen  were  in  the  possession  of  the  owners 
during  the  time  libelled  in  the  complaint,  was 
insufficient  to  entitle  them  to  obtain  an  order 
from  the  Court  for  production  of  the  notes 
of  the  evidence  taken  by  the  Sheriff;  and, 
obterved,  that  the  Court  has  for  long  treated 
the  judgment  in  the  cases  brought  before  a 
police  magistrate  under  the  Act  9  Qeo.  IV. 
c.  29  as  final,  imless  upon  a  statement  of  the 
occurrence  of  some  substantial  error  or  in- 
justice. Watsoriy  dc.  v.  Stiiart,  1878,  4  Coup. 
67. 

551.  Procedure— Irregularity— Statatory 
Nullity  —  Declarator  of— New  Trial.  — 
Where  a  trial  has  taken  place  and  a  conviction 
followed  which,  by  reason  of  irregularities  or 
of  an  improperly  constituted  bench,  is  null 
and  void  by  reason  of  some  statute,  it  is 
not  competent  for  the  prosecutor  to  depart 
from  the  conviction  and  proceed  to  a  new 
trial  without  a  declarator  of  nullity  of  the 
previous  conviction  by  a  competent  Court. 
M'Intosh  V.  IFaUe,  1891, 18  R.  582 ;  28  S.  L.  R 
424. 

552.  Procedure— Irregularity— Summons 
— No  Name  of  Prosecutor— Sale  of  Food  and 
Drugs  Act,  1879,  sec.  10. — A  summons  citing 
a  person  to  appear  in  answer  to  a  complaint 
charging  a  contravention  of  the  Sale  of  Food 
and  Drugs  Act,  1879,  must  state  the  name  of 
the  prosecutor.  A  summons  in  the  form  pro- 
vided by  schedule  7  of  the  Burgh  Police  (Scot- 
land) Act,  1892,  bearing  to  be  "  at  the  instance 
of  the  burgh  prosecutor,'*  Jield  ineffectual,  in 
respect  that  the  prosecutor  was  not  named. 
Bums  V.  WiUiamson,  1897  (J.),  24  R.  68;  34 
S.  L.  R.  670 ;  5  S.  L.  T.  31. 

553.  Procedure  —  Irregularity  —  Third 
Offence— Gom]>laint  Bead  before  Verdict— 
Protjudice- Criminal  Procedure  (Scotland) 
Act,  1887,  sees.  67,  71.— The  accused,  who 
pleaded  not  guilty  to  a  complaint  charging  her 
with  breach  of  a  public-house  certificate,  moved 
the  justices  to  dismiss  it,  on  the  ground  that 
the  complaint  having  been  read  to  the  Court 
before  verdict,  they  were  wrongfully  informed 


of  previous  convictions  against  her.  The 
justices  dismissed  the  complaint.  Justices' 
decision  reversed.  Gordon  v.  Scott,  1891,  3 
White  251. 

554.  Procedure  —  Irregularity  —  Trial- 
Productions  —  Inspection  by  Jury.  —  Held 
that  it  was  within  the  discretion  of  a  judge 
presiding  over  a  criminal  trial  to  allow  the  jury 
to  carry  into  their  retiring  room  (1)  the  pro- 
ductions in  the  case ;  and  (2)  a  sketch  made 
by  a  witness  to  illustrate  his  evidence, although 
this  had  not  been  noted  as  a  production. 
Slater  v.  KM,  Advocate,  1899  (J.),  2  F.  4 ;  37 
S.  L.  R.  17 ;  7  S.  L.  T.  166. 

555.  Procedure  — Irregularity— Sentence 
signed  after  the  Face  Date. — A  sentence 
was  pronounced  on  a  summary  complaint  and 
duly  written  out,  but  it  was  not  signed  till 
two  days  after  the  date  it  bore,  and  then  not 
in  the  presence  of  the  accused.  The  Court 
suspended  the  conviction.  Maclefnan  v.  Duncan, 
1902  (J.),  4  F.  38  ;  39  S.  L.  R.  482  ;  9  S.  L.  T. 
425.  Sentence  was  pronounced  fining  the 
accused,  and  he  paid  the  fine  and  left  the 
Court,  and  the  magistrate  left  the  Court. 
Thereafter  the  clerk  wrote  out  the  conviction 
and  sentence,  and  the  magistrate  was  brought 
back  to  sign  it.  He  required  the  accused  to 
be  brought  back,  and  in  his  presence  signed 
the  sentence.  Held  that  there  was  no  irregu- 
larity to  warrant  a  suspension.  Rintoul  v. 
StewaH,  1902  (J.),  4  F.  39;  39  S.  L.  R.  503; 
9  S.  L.  T.  427. 


556.  Procedure— Irregularity— Signature 
of  Oonviction— Signature  of  Stated  Case. 

— Three  bailies  tried  a  case  and  convicted. 
One  of  them  signed  the  conviction.  Another 
signed  a  case  stated  for  appeal  Conviction 
quashed.  Downie  v.  Thornson,  1901,  9  S.  L.  T. 
261. 

557.  Procedure— Irregularity— Statutory 
Procedure — Failure  to  Observe— Prolimi- 
nary  Inquiries— Burgh  Police  Act^  1892, 
sec.  403. — Sec.  403  provides  for  the  issue  of 
search-warrants  for  the  examination  of  houses 
suspected  as  disorderly,  the  arrest  of  persons 
implicated  in  their  management,  and  the 
satisfaction  of  a  magistrate  by  specified  evi- 
dence of  the  suspect's  guilt.  Held  that  con- 
formity to  the  procedure  indicated  was  not 
essential  to  a  conviction  under  the  section  of 
keeping  a  disorderly  house.  King  v.  Kidd^ 
1903  (J.),  6  F.  1 ;  41  S.  L.  R.  187;  11  S.  L.  T. 
509. 
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558.  Prooednre— Jury— Alien  — Statate 
6  Oeo.  IV.  c.  22— Statate  7  Oeo.  IV.  c  8 
—The  Naturalisation  Act^  1870,  see.  2— 
Statute  83  &  34  Vict.  c.  77  (E)  (Qoali- 
flcation  of  Jnries  in  England,  1870).— ^t^c- 
ttorif  whether  an  alien  can  serve  as  a  juryman 
in  a  criminal  trial  in  Scotland.  Bartlett,  1876, 
3  Coup.  367. 

559.  Procednre — Jnry— Illness  of  Jury- 
man after  Partial  Hearing.— A  juryman  be- 
came ill  after  evidence  had  been  partly  led. 
Of  consent  of  parties  a  new  juryman  was 
sworn,  and  the  judge  read  over  to  him  his 
notes  of  the  evidence  in  presence  of  the  differ- 
ent witnesses  who  were  de  novo  put  on  oath. 
H.M.  Advocate  v.  M*Vean,  1903,  10  S.  L.  T. 
648. 

560.  Procednre— Jury— Jurors' List— Ob- 
jection—Time  for  Stating.— Objections  to 
the  jurors'  list  should  be  stated  at  the  time 
of  empanelling  the  jury.  M^ Arthur  v.  Lord 
Advocate,  1902,  10  S.  L.  'V.  310. 

561.  Procedure— Objection  to  Belevancy 
—  Ohjection  not  Stated  before  Sheriff— 
Finding  of  Lost  Property— Appropriation 
—Steal  and  Theftuously  Away  Take.— 
A  person  having  been  convicted  before  the 
Sheriff  and  a  jury  upon  a  criminal  libel,  which 
was  found  relevant  at  the  first  diet  without 
objection,  brought  a  Bill  of  Suspension  before 
the  High  Court,  on  the  ground  that  the  libel 
was  irrelevant,  in  respect  that,  while  it 
charged  the  theft  of  property  found  by  the 
accused,  it  omitted  to  allege  that  at  the  time 
of  finding  the  accused  feloniously  appropriated 
it  to  his  own  uses  and  purposes.  Held  that 
the  objection  not  having  been  stated  before 
the  Sheriff  it  could  not  be  entertained  by  the 
High  Court  upon  a  Bill  of  Suspension,  which 
was  refused  accordingly.  Opinvms  {per  Lds. 
Young  and  Adam)  that  the  libel  contained  a 
relevant  charge  of  theft,  and  that  the  words 
"wickedly  and  feloniously  steal  and  thef- 
tuously away  take  "  implied  that  the  articles 
had  been  appropriated  to  the  uses  and  pur- 
poses of  the  accused.      Blair  v.  APClullichy 

1880,  4  Coup.  355. 

562.  Procedure— Objection  to  Belevancy 
— Time  for  Stating.— Objections  to  relevancy 
should  be  stated  before  trial,  otherwise  the 
Court  will  not  consider  them,  unless  they  go 
to  the  root  of  the  offence  charged,  as,  for 
example,  where  the  complainer  fails  to  specify 
the  section  of  a  statute  which  forms  the  basis 
of  his  charge.     Stewart  v.  M^Ntven,  1891  (J.), 


18R36;  28S.L.R352.  JVhyUv.RoberUon, 
1891  (J.),  18  R.  56  ;  28  S.  L.  B.  894. 

563.  Procedure— Ohjection  to  BeleTsncy, 
te.— Time  for  Stating.— Per  Ld.  Justioe- 
Clerk  Macdonald :  A  person  accused  is  entitled 
to  waive  objections  to  the  regularity  of  arrest 
or  citation,  and  it  must  be  held  that  he  does 
so  if  he  proceeds  to  trial  without  stating  any 
objection.  A  person  was  apprehended  with- 
out a  warrant,  and  brought  before  a  magis- 
trate later  on,  without  objection  on  his  part: 
he  was  tried  and  convicted.  In  a  suspenaioii 
of  the  oonviction,  held  that  it  was  too  late 
for  him  to  plead  that  his  apprehension  was 
illegal,  and  the  proceedings  following  upon  it 
void.  Lloyd  v.  H.M.  Advocate,  1899  (J.),  1  F. 
31 ;  36  S.  L.  R.  311 ;  6  S.  L.  T.  293. 

564.  Procedure— Ohjection  to  Beleyancy 
—  Time  for  Stating. — A  suspension  of  a 
conviction  was  brought,  on  the  ground  that 
there  had  been  a  discrepancy  between  the 
principal  and  the  service  copies  of  the  com- 
plaint. This  discrepancy  was  so  slight  that 
it  could  not  be  said  that  it  had  misled  the 
accused  or  caused  him  injustice.  Held  that 
the  objection  should  have  been  stated  as  a 
bar  to  the  trial  proceeding,  and  could  not  be 
brought  forward  after  the  prosecutor  and  the 
accused  had  joined  issue  on  the  facts.  Duns- 
Ttuyre  v.  Threshie,  1896  (J.),  24  R.  73  ;  34  S.  L.  R. 
59 ;  4  S.  L.  T.  134. 

565.  Procedure— Hear— Murder— Insanity 
—Heredity— Questions  Objected  to.— In  a 

trial  for  murder,  a  question  by  the  defending 
counsel  to  a^ medical  expert  asking  whether 
insanity — which  was  pleaded  in  defence — 
was  often  transmitted  from  ancestors  to 
descendants, — disallowed,  H,M.  AdvocaU  v. 
M'Clinto7i,  1902,  4  A.  1. 

566.  Procedure— Plear— Murder— Plea  in 
Bar — Insanity— Criminal  Procedure  (Scot- 
land) Act,  1887,  sec.  29.— Plea  of  insanity 
in  bar  of  trial  sustained,  H.M.  Advocate  v. 
Crawford,  1888,  2  White  8. 

567.  Procedure  — Plea— Plea  in  Bar — 
Insanity — ContraYention  of  Statute,  10 
Geo.  IV.  c.  38.  —  Evidence  upon  which 
counsel  for  the  prosecution  accepted  a  plea 
in  bar  of  trial  that,  at  the  time  the  panel 
committed  the  crime,  he  was  of  unsound 
mind.  H.M,  Advocate  v.  Woody  1888,  2 
White  59. 

568.  Procedure— Plea— Plea  in  Bar  of 
Trial  —  Insanity  —  Panel  Anxious  to   be 
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Tried. — Held  that  a  prisoner  was  insane  and 
unable  to  instruct  his  defence,  and  must 
therefore  be  confined  during  His  Majesty's 
pleasure,  although  prisoner  stated  that  he 
was  anxious  to  be  tried  on  the  charge  as 
libelled.  H,M.  Advocate  v.  Robertson,  1891, 
3  White  6. 

669.  Procedure  — Plea— Plea  in  Bar- 
Murder— IiiBaiiity.-Evidence  on  which  the 
Court  held  that  the  panel  was  insane  at  the 
time  of  committing  the  crime.  H.M.  Advocate 
V.  FraseTy  1892,  3  White  328. 

570.  Procedure  —  Plea  —  Plea  not  Au- 
thenticated —  Criminal  Procedure  (Scot- 
land) Act,  1887,  sees.  29,  31.— Where  the 
plea  of  guilty,  tendered  by  a  panel  in  the 
Sheriff  Court,  on  which  he  was  remitted  for 
sentence,  had  not  been  authenticated  by  the 
Sheriff,  the  High  Court  deserted  the  diet 
simplicUer.  H.M.  Advocate  v.  Galloway,  1894, 
1  A.  375. 

571.  Procedure— Plea — Preliminary  Pleas 
— Waiver  of.  —  A  person  charged  with  a 
breach  of  the  Public-House  Acts  stated  two 
preliminary  pleas.  At  the  trial  his  agent 
declined  to  explain  these  pleas  or  to  submit 
any  argument  in  their  support.  The  Court 
accordingly  repelled  them  and  pronounced 
sentence.  Note  of  suspension  refused.  Deans 
V.  Mitchell,  1901  (J.),  4  F.  1 ;  39  S.  L.  R.  50 ; 
9  S.  L.  T.  234. 

572.  Procedure— Plea— Trespass— Salmon 
Fishing— Question  of  Oivil  Bight.— A  per- 
son charged  with  illegal  salmon  fishing, 
pleaded  that  as  a  citizen  he  had  a  right  to 
fiah  for  salmon  in  the  place  libelled,  but  was 
convicted  by  the  justices.  Held  that  as  a 
question  of  civil  right  was  involved,  they 
should  either  have  sisted  or  dismissed  the 
complaint.  Barlas  v.  Chalmers,  1876  (J.),  3  B. 
26. 

573.  Procedure  —  Plea  —  Withdrawal — 
A  prisoner  who  has  pleaded  guilty  before  the 
Sheriff  and  been  remitted  to  the  High  Court 
for  sentence  cannot,  on  being  brought  up  for 
sentence,  withdraw  his  plea.  H,M,  Advocate 
V.  Lyon,  1887  (J.),  1  White  638;  15  R.  66  ;  26 
S.  K  R.  209. 

574.  Procedure— Plea^Withdrawal  of— 
Oriminal  Procedure  (Scotland)  Act^  1887, 
sees.  31, 41. — A  panel  having  intimated  to  the 
Crown  agent  his  intention  to  plead  guilty — as 
provided  by  sec.  31 — ^was  brought  before  the 


Sheriff,  and,  having  so  pleaded,  was  remitted 
to  the  High  Court  for  sentence.  Upon  the 
diet  being  called,  he  proposed  to  withdraw 
his  plea,  under  sec.  41.  Held,  refusing  to 
allow  the  plea  to  be  withdrawn,  that  the 
provisions  of  sec.  41  did  not  apply  to  pro- 
cedure under  sec.  31.  H.M,  Advocate  v.  Lyon, 
1887,  1  White  538,  Ac.,  supra. 

575.  Procedure— Plea— Withdrawal  of— 
Criminal  Procedure  (Scotland)  Act^  1887, 
sec.  31. — Held  that  imder  sec.  31  a  plea  of 
guilty  may  be  withdrawn  if  the  Crown  with- 
draw the  libeL  H.M.  Advocate  v.  Lyon,  1887, 
1  White  538  dutinguished.  H.M.  Advocate  v. 
Blade,  1894,  1  A.  312. 

576.  Procedure— Plea— Withdrawal  of— 
Bestriction  of  Charge — Criminal  Procedure 
(Scotland)  Act,  1887,  sees.  31,  41.— Where 
an  accused  had,  at  the  first  diet,  pleaded 
guilty  in  ignorance  of  the  gravity  of  the 
charge,  and  had  been  remitted  for  sentence  ; 
and  where  the  Crown  was  willing  to  restrict 
the  charge,  and  at  the  same  time  consented 
to  the  withdrawal,  the  Court  accepted  the 
withdrawal  of  the  plea.  H.M.  AdvoccUe  v. 
Robertson,  1899  (J.),  1  F.  74 ;  36  S.  L.  R  664 ; 
7  S.  L.  T.  10. 

577.  Procedure— Productions^Ezamina- 
tion  of^  by  Jury— Discretion  of  Judge. — 

Part  of  the  evidence  led  against  a  prisoner 
charged  with  sheep-stealing,  was  that  the 
sheep  bore  marks  upon  them  superimposed 
upon  older  marks  of  the  owner.  A  motion 
was  made  by  the  accused  to  have  the  sheep 
brought  into  Court  and  inspected  by  the 
jury.  The  presiding  judge  refused  the 
motion.  Note  of  suspension  refused.  Opinion 
that  it  is  a  matter  of  discretion  in  the  judge 
whether  the  jury  shall  examine  productions 
or  no.  Paterson  v.  H.M.  Advocate,  1901  (J.), 
4  F.  7  ;  39  S.  L.  B.  54;  9  &  L.  T.  235. 

578.  Procedure— Productions— List  of— 
Photograph. — Held  incompetent  to  exhibit 
to  a  witness  a  photograph  not  inventoried  in 
the  list  of  productions.  H.M,  Advocate  v. 
Monson,  1893  (J.),  21  B.  5 ;  31  S.  L.  B.  289  ; 
1  S.  L.  T.  405. 

579.  Procedure  — Productions— Previous 
Convictions  —  Criminal  Procedure  (Scot- 
land) Act,  1887,  sec.  66.— S.  was  charged 
with  theft,  aggravated  by  previous  convictions 
of  theft.  The  list  of  productions  set  forth 
the  previous  convictions  as  follows: — ''213. 
Two  extract  convictions  of  theft ;  (2)  Sheri£f 
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Court,  Falkirk,  5th  January  1897,  with 
schedule  of  two  previous  oonvictions  apply- 
ing to  accused ;  and  (3)  Sheri£f  Ck>urt,  Stir- 
ling, 9th  August  1897."  Objected  that  in 
neither  case  were  these  words  applying  the 
extract  oonvictions  to  the  accused  as  required 
by  the  Criminal  Procedure  Act,  sec.  66.  The 
Crown  withdrew  production  No.  3.  Held  that, 
as  punctuated,  the  list  of  productions  might 
fairly  be  read  so  as  to  apply  the  first  extract 
conviction  to  the  accused.  Objection  repeUed, 
H.M,  Advocate  v.  Skedden,  2  A.  476. 

580.  Procedure— Prodacti<mfl— Record  of 
—Prosecution  under  Food  and  Dmgi  Act 
—Regulations  of  Board  of  Agriculture.— 

Board  of  Agriculture  regulations  for  the  sale 
of  milk,  issued  under  the  Sale  of  Food  and 
Drugs  Act,  do  not  require  to  be  noted  as 
productions  in  the  record  of  proceedings  in  a 
prosecution.  Hutchison  v.  Steretison,  1902  (J.), 
4  F.  69 ;  39  S.  L.  R.  789 ;  10  S.  L.  T.  91. 

581.  Procedure— Proof— Accused  as  Wit- 
ness —  Competency  of  Tgy.tniiiiiig  after 
Proof  closed— Criminal  Law  Amendment 
Act,  1885,  sees.  11,  20  — Statute  9  Geo. 
rV.  c.  29,  sec.  19— Summary  Jurisdiction 
(Scotland)  Acts,  1864  and  1881.— Objection 
to  a  complaint  brought  under  The  Summary 
Jurisdiction  Acts,  1864  and  1881,  in  the 
Sheriff  Court,  and  charging  an  offence  against 
The  Criminal  Law  Amendment  Act,  1885, 
sec.  11,  that  while  the  punishment  in  that 
section  was  not  to  exceed  two  years'  imprison- 
ment, it  was  incompetent  to  restrict  the  crave 
in  the  complaint  to  sixty  days'  imprisonment 
for  the  purpose  of  trying  the  case  summarily 
before  the  Sheriff  without  a  jury,  repelled. 
By  sec.  20  of  the  Criminal  Law  Amendment 
Act,  a  person  charged  under  the  Act,  and  abo 
the  husband  or  wife  of  such  person,  are 
declared  competent  witnesses  on  every  hear- 
ing at  every  stage  of  the  charge.  Held  that 
the  Sheriff  had  properly  refused  to  allow  an 
accused  to  be  examined  on  his  own  behalf 
after  the  proof  on  both  sides  had  been  closed 
and  parties  heard.  Clark  arid  Bendull  v. 
Stuart,  1886, 1  White  191. 

582.  Procedure— Proof— Accused  tender- 
ing himself  as  Witness— Notice — Criminal 
Evidence  Act,  1898,  sec.  1.— An  accused 
person  may  tender  himself  as  a  witness  with- 
out having  given  notice  to  the  prosecutor. 
Keyinedy  v.  H,M,  Advocate,  1898  (J.),  1  F.  5; 
36  S.  L.  R.  56 ;  6  S.  L.  T.  182. 

583.  Procedure— Proof— Admissibility  of 
Witness— Epileptic  Witness— Witness  not 


on  List. — Held  (1)  that  a  witness  not  on  the 
list  may  be  examined  as  to  the  state  of  mind 
of  one  on  the  list  (M^Kenna,  1869,  1  Goi^. 
244) ;  and  (2)  that  the  evidence  of  an  epileptic 
witness  was  admissible,  with  a  caution  to  the 
jury.    H.M.  AdvoeaU  v.  Stott,  1894,  1  A  386. 


584.  Procedure— Proof— Adulteration  of 
Food— Milk— Somerset  House  AnalyBia— 
Sale  of  Food  and  Drugs  Act^  1875,  sec  32. 
—The  22nd  section  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  enacts  that  the  Sheriff 
before  whom  any  complaint  under  the  Act  is 
made,  upon  the  request  of  either  party,  at  his 
discretion,  may  cause  any  article  of  food  or 
drug  to  be  sent  to  the  Commissioners  of 
Inland  Revenue,  *'  who  shall  thereupon  direct 
the  chemical  officers  of  their  department  «t 
Somerset  House  to  make  the  analjrsia,  and  to 
give  a  certificate  to  such  Sheriff  of  the  result 
of  the  analysis."  Held  {diss,  Ld.  Oraigfaill) 
that  the  reference  under  this  enactn&ent  to 
the  Somerset  House  officers  is  for  the  purpose 
of  obtaining  the  result  of  their  analysis 
merely,  and  that  therefore  their  opinion  as  to 
what  is  the  minimum  percentage  of  fat  to  be 
found  in  new  milk  cannot  be  received  as 
evidence.  Dargie  v.  Dunbar,  1884,  5  Coup. 
409. 

585.  Procedure  —  Proof  —  Agent  and 
Client  —  Confidentiality  —  Witness,  Ad- 
missibility of— Certification  to  High  Gourt 

— Peijury. — A  person  having  consulted  a  law- 
agent,  who  declined  to  act  for  him  in  an 
action  for  rent  before  the  Sheriff,  the  client 
objected  to  the  public  prosecutor  examining 
the  agent  as  a  witness  in  a  subsequent  prose- 
cution for  perjury  alleged  to  have  been  com- 
mitted by  the  client  in  the  course  of  said 
action.  Ld.  Mure  admitted  the  evidence, 
but,  with  the  consent  of  the  Advocate-Depute 
and  of  the  counsel  for  the  panel,  reserved  the 
objection  for  the  consideration  of  the  High 
Court,  and  upon  a  verdict  of  not  proven  being 
returned  certification  became  unnecessary. 
Form  of  certification  as  adjusted.  H,M. 
Advocate  v.  Davie,  1881,  4  Coup.  450. 

586.  Procedure  — Proof— Gan&al  Know- 
ledge of  Girl  — Statutory  Defence— Pre- 
sumption of  age— '*  Beasonable  Cause  to 
Believe"- Criminal  Law  Amendment  Act^ 
1885,  sec.  5,  subsec.  1.— To  entitle  a  panel 
indicted  under  sec.  5  of  the  Criminal  Law 
Amendment  Act  to  the  statutory  defence 
that  he  had  resonable  cause  to  believe  that 
the  girl  was  more  than  sixteen,  held  that  it  is 
not  enough  to  prove  that  she  looks  as  if  she 
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might  be  above  that  age.  H.M,  Advocate  v. 
Hoggan,  1893,  1  A.  1. 

587.  Procedure— Proof— Oriminal  Trial- 
Interpreter. — In  a  trial  in  the  High  Court  it 
was  objected  that  the  interpreter  proposed  by 
the  Crown  had  assisted  in  the  preparation  of 
the  Crown  case,  and  had  been  closely  asso- 
ciated with  the  Crown  witnesses.  Objeotion 
sustained,  H.M.  Advocate  v.  M^Phenon,  1902, 
3  A.  658. 

588.  Procedure— Proof— Danger  to  Life 
— AggravatioxL — In  a  trial  upon  a  charge  of 
throwing  a  child  from  a  railway  train  when  in 
motion,  so  as  to  endanger  its  life,  as  also 
assault  to  the  danger  of  life,  held  that  the 
prosecutor  had  sufficiently  supported  the 
aggravation  that  the  crime  was  committed  to 
the  danger  of  life  by  proving  that  the  child 
was  put  in  great  peril  of  life,  although  no 
actual  injury  was  sustained.  H.M.  Advocate 
V.  Thorn,  1876,  3  Coup.  332. 

589.  Procedure— Proof— Declarations  as 
Evidence  —  Wilfbl  Fire-Baising.  —  In  the 

course  of  the  trial  of  two  panels  before  the 
Circuit  Court,  it  was  proved  that  while 
answering  freely  and  voluntarily  the  questions 
put  to  them  for  the  purpose  of  giving  a 
declaration,  they  had  been  subjected  to  a  long 
and  subtle  examination  by  the  Procurator- 
Fiscal,  and  that  the  Sheriff-Substitute  had 
not  conducted  the  examination.  Objection  to 
the  declarations  being  admitted  as  evidence 
against  them  sustained.  Being  brought  up 
again  for  the  purpose  of  making  a  further 
declaration,  they  refused  to  answer  any  ques- 
tions, but  were  notwithstanding  interrogated 
by  the  Procurator-Fiscal.  Declaration  with- 
drawn by  Crown  Counsel.  Opinion^  per  Ld. 
Young,  that  the  Procurator-Fiscal  has  no 
legal  right  to  examine  a  prisoner  when  he  is 
brought  before  a  magistrate  for  the  purpose 
of  emitting  a  declaration.  H.M.  Advocate  v. 
Brio.s,  1887,  1  White  462. 

590.  Procedure  —  Proof—  Diet  —  Public 
Health  Act,  1867,  sec.  105.— In  an  appli- 
cation under  the  Public  Health  Act,  1867,  for 
an  award  of  penalties  against  the  vendor  for 
human  food  of  unsound  meat,  it  is  com- 
petent for  the  magistrate  to  hear  evidence 
at  the  first  diet  even  in  the  absence  of  the 
accused.  Otbiton  v.  Ayr  Town  Council,  1892 
(J.),  20  R.  47  ;  30  S.  L.  R.  331. 

591.  Procedure  —  Proof  —  Documentary 
Evidence  —  Noting  —  Burgh  Police  Act^ 


1892,  sec.  4tll.—Semhle  that  sec.  477  of  the 
Burgh  Police  Act,  1892,  dispenses  with  the 
necessity  for  noting,  in  summary  prosecutions 
under  it,  documents  produced  in  evidence. 
Lamhie  v.  Meams,  1903  (J.),  5  F.  82  ;  40 
S.  L.  R.  574 ;  10  S.  L.  T.  790. 

592.  Procedure— Proof— Evidence— Com- 
paratio  Literarum— Expert  Witnesses.— 
Evidence  by  comparison  of  handwriting 
may  be  enough  to  prove  that  certain  docu- 
ments are  not  genuine ;  the  evidence  of  hand- 
writing experts  may  extend  beyond  comparatio 
literarum  to  matters  of  fact  within  their 
own  knowledge,  and  in  a  question  turning 
on  similarity  of  handwritings  the  jury  are 
entitled  to  see  the  documents.  H.M,  Advo* 
cote  v.  Sn,ith,  1893  (J.),  30  S.  L.  R.  788  ;  1 
S.  L.  T.  108. 

593.  Procedure— Proof— Evidence— Cul- 
pable Homicide— Socius  criminis— Wife's 
Evidence  against  Husband— Prevention  of 
Cruelty  to  Obildren  Aet.~-Held  that  a  wife, 
who  was  charged  along  with  her  husband 
with  assaulting  and  ill-using  their  daughter 
of  fourteen,  could  not  be  used  by  the  Crown 
as  a  witness  against  her  husband.  H.M.  Advo^ 
cote  V.  Kemp,  1891,  3  White  17. 

594.  Procedure— Proof— Evidence  of  Con- 
fession—Theft— Contravention  of  Post- 
Oflce  Act. — Evidence  admiitted  as  to  state- 
ment made  by  accused  to  her  husband  and 
certain  post-office  officials,  without  warning 
that  what  she  said  might  be  used  against  her. 
H.M.  Advocate  v.  Simpson,  1889,  2  White  298. 

595.  Procedure— Proof— Examination  of 
Witness — ^Arson — ^In  a  case  of  wilful  fire- 
raising  a  list  of  exculpatory  witnesses  had 
been  lodged  for  the  prisoner,  and  among 
them  one  of  those  in  the  Crown  list.  In  the 
course  of  the  proof  for  the  Crown  this  witness 
was  examined,  and  cross-examined  for  the 
prisoner,  and  when  the  evidence  for  the 
prisoner  came  to  be  heard  his  counsel  pro- 
posed to  recall  and  examine  him  again. 
Examination  disallowed,  Ld.  Young  stating 
that  when  a  witness  had  been  called  and 
examined  the  prisoner's  counsel  must  put 
any  questions  he  wished  to  put,  and  exhaust 
his  examination  before  the  witness  leaves  the 
witness-box,  as  he  could  not  be  recalled  unless 
to  rectify  some  accidental  omission.  H.M. 
Advocate  v.  IVilkie,  1886,  1  White  242. 

596.  Procedure  — Proof— Hearsay  Evi- 
dence. —  Statements   made   by   an   absent- 
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person  to  a  witness  outwith  the  presence  of 
&n  aocusedi  held  not  admissible  in  evidence, 
although  it  was  impossible  to  adduce  the 
absent  person,  who  had  fled  to  America,  for- 
feited his  bail-bond,  and  refused  to  return. 
H.M.  Advocate  v.  M'ChntuU,  1887,  1  White 
412. 

697.  Procedure— Proof— Imbecile  Wit- 
ness—Right to  Ezamine  — Rape.  — In  a 

charge  of  rape  on  a  person  of  weak  or  imbecile 
intellect,  the  minor  proposition  averred  that 
the  crime  was  committed  "  forcibly  and  against 
or  without  her  will''  Indictment  amended, 
and  the  words  "  or  without  *'  withdrawn.  The 
first  witness  called  for  the  prosecution  was 
the  woman  upon  whom  the  crime  was  alleged 
to  have  been  committed.  Counsel  for  the 
panel  objected  to  her  being  sworn  on  the 
ground  that  she  did  not  understand  the 
nature  of  an  oath.  The  advocate  -  depute 
thereupon  called  two  medical  men,  who  stated 
that  the  witness  did  understand  the  nature 
of  an  oath,  and  might  be  examined ;  and  for 
the  panel  other  two  medical  men  were  ex- 
amined who  stated  the  reverse.  Objection 
sustained,  H.M,  Advocate  v.  Black,  1887,  1 
White  365. 


598.  Procedure— Proof— Insane 
—Examination  of. — A  patient  in  a  lunatic 
asylum  at  the  time  of  an  assault  committed 
in  the  asylum  examined  in  a  trial  for  murder 
as  a  witness  for  the  prosecution  without  ob- 
jection. H.M,  Advocate  v.  Littlejohn  <k  Chll, 
1881,  4  Ooup.  454. 

599.  Procedure— Proof— Medical  Experts 
—  Presence   in   Court  —  Murder.  —  Three 

medical  witnesses  for  the  defence,  and  one  for 
the  prosecution,  present  in  Oourt  while  evi- 
dence was  being  led  in  a  charge  of  murder, 
save  when  the  medical  witnesses  for  the  pro- 
secution wero  being  asked  their  opinion  as  to 
the  cause  of  death.  H,M,  Advocate  v.  Laurie, 
1889,  2  White  326. 

600.  Procedure— Proof— Onus— Unlawfal 
Possession  of  Game  —  Licensed  Dealer — 
Statute  13  Qeo.  III.  c.  54,  sec.  3  ((Hme)— 
Statute  23  Ac  24  Vict.  c.  90  (Game  Oerti- 
flcates). — ^Appeal  by  the  Procurator  -  Fiscal 
against  a  judgment,  by  the  Justices  of  the 
Peace,  dismissing  a  complaint  at  his  instance 
under  sec.  3  of  13  Geo.  III.  c.  54,  charging  a 
licensed  dealer  in  game  with  having  game 
unlawfully  in  his  possession,  "he  not  being 
qualified  to  kill  game,''  nor  having  "  leave  from 
a  qualified  person  to  do  so,"  dismissed,  and 


the  judgment  of  the  justices  sudainedf  on 
the  ground  that  the  evidence  adduced  in 
support  of  the  complaint  was  not  sufficieDt 
to  throw  upon  the  respondent  the  onus  of 
accounting  for  the  game  in  his  possession. 
Observed  by  Ld.  Ardmillan,  that  the  fact  of  a 
person  having  a  licence  to  deal  in  game  does 
not  of  itself  exempt  him  from  the  obligation 
of  accounting  for  game  found  in  bis  un- 
explained possession.  M'DaugaU  v.  Douglas, 
1876,  3  Ooup.  110. 

801.  Procedure— Proof— Panel's  State- 
ments on  Apprehension. — ^In  a  murder  trial, 
evidence  disallowed  of  what  panel  said  at  the 
time  of  apprehension,  in  answer  to  qoeetion 
by  criminal  officer,  and  also  of  what  the  panel 
subsequently  volunteered  to  a  different  officer 
in  connection  with  the  previous  interrogation, 
although  the  panel  had  been  warned  by  the 
criminal  officer.  H,M.  Advocate  v.  Smith,  1901, 
3  A.  475. 

602.  Procedure— Proof— PtimA  Fade  £vi- 
dence— Adulteration  of  Milk— Fact  or  Law 
—Sale  of  Food  and  Drugs  Acti  1875^  sec. 

21.— Held  that,  although  sec.  21  of  the  Act 
enacted  that  the  public  analyst's  certificate 
should  be  primd  facie  evidence  of  the  facts 
stated  in  it,  yet  the  question  whether  there 
had  been  adulteration  or  no  was  a  question  of 
fact  for  the  Sheri£f  and  not  a  question  of  law. 
Fyfe  V.  Hamilton,  1894,  1  Adam  484. 

603.  Procedure  — Proof— Statutory  Of- 
fence—Evidence of  Oommon  Law  Offenoe. 

— It  is  not  competent,  on  a  complaint  of  a 
statutory  o£fence,  to  prove  and  convict  of  a 
common  law  offence.  Markland  v.  HM,  Adr- 
vocate,  1891  (J.),  18  R  60;  28  S.  L.  R  722. 

604.  Procedure— Proof— Tutoring  Wit- 
ness— Suspension.— A  hotelkeeper,  convicted 
of  a  contravention  of  his  certificate,  brou|rht 
a  suspension  on  the  ground  that  the  evideooe 
upon  which  the  conviction  had  proceeded  was 
incompetent,  averring  that  of  three  police- 
constables,  who  were  the  only  witnesses  for 
the  prosecution,  the  first  examined  |had  com> 
municated  to  the  second,  when  about  to  be 
examined,  the  questions  which  had  been  asked 
and  the  answers  which  had  been  given  in 
cross-examination ;  that  the  second  constable 
had  made  a  similar  communication  to  the 
third ;  that  these  communications  were  made 
for  the  direction  and  guidance  of  the  wit- 
nesses to  whom  they  had  been  made;  and 
that  the  evidence  given  by  these  witnesses 
was  false.    The  Ck>urt  being  of  opinion  that 
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these  averments  were  irrelevant,  refused  the 
suspension.  Campbell  v.  Oadenhead,  1884  (J.), 
11R61;  21S.KR.774. 

605.  Procedure — Proof-— Witness  —  At- 
tempt to  Discredit— Precognition.— Objec- 
tion to  questions  pat  to  a  female  witness  of 
twelve,  on  the  ground  that  the  Grown  was 
attempting  to  discredit  its  own  witness  by 
contradicting  her  by  her  precognition,  re- 
pelled,  H,M.  Advocate  v.  Leckie,  1895, 1  Adam 
538. 

606.  Procedure— Proof— Witness— Cross- 
Examination— Statute  15  Vict.  c.  27,  sec.  3 
— Ooncealment  of  TregDBSicy.—Circtmgtances 
in  which  the  prosecutor  in  a  criminal  trial  was 
allowed  to  cross-examine  a  witness  for  the 
defence  as  to  whether  he  had  made  a  different 
statement  when  examined  on  precognition 
from  that  which  he  had  made  upon  oath  at 
the  trial.  H.M,  Advocate  v.  EobertsoUf  1873,  2 
Coup.  4d5. 

607.  Procedure— Proof— Witness— Ex- 
amination of  Panel  in  Oharge  of  Bape— 
Criminal  Law  Amendment  Act,  1885,  sees. 
9,  20. — Held,  on  an  indictment  charging  the 
crime  of  rape  at  common  law,  that  no  charge 
being  made  under  the  Criminal  Law  Amend- 
ment Act  the  panel  could  not  be  examined 
under  sec.  20.  H.M,  Advocate  v.  Hendenony 
1888,  2  White  157. 

608.  Procedure— Proof— Witness— Exa- 
mination of  Witness  not  on  Lists.— Dmring 
a  criminal  trial  in  a  Sheriff  Court,  before  a 
jury,  after  proof  on  both  sides  was  declared 
closed,  a  person  whose  name  was  not  on  either 
list  of  witnesses  was  examined  on  oath  in 
causa  at  the  request  of  the  Court  and  the 
jury,  without  any  objection  being  taken  by 
the  prisoners,  who  were  convicted.  Held  that 
the  examination  of  such  witness  was  incom- 
petent, and  the  conviction  euspended,  Wynn 
<lb  Owens  v.  Lindsay,  1883,  5  Coup.  370. 

609.  Procedure  —  Proof  —  Witnesses — 
Particeps  criminis— Incest.— J.  A.  was  in- 
dicted and  charged  with  having  committed 
the  crime  of  incest  with  his  daughter.  She 
having  been  called  as  a  witness  for  the  Crown, 
her  evidence  was  objected  to  on  the  ground 
that,  being  of  age,  she  was  liable  to  be  charged 
with  the  crime,  and,  on  the  authority  of  HM, 
AdvocaU  V.  A.  jK.,  1887,  15  R.  (J.  C.)  32,  could 
not  be  examined  except  as  Queen's  evidence. 
The  objection  was  repelled.  HM,  Advocate  v. 
J.  A.,  1889,  26  S.  L.  R.  370, 


610.  Procedure  —  Proof  —  Witnesses  — 
Socius  criminis— Night  Poaching— Night 
Poaching  Act,  1828,  sees.  2,  9.  — Certain 
persons  were  accused  of  night  poaching,  and 
at  the  trial  counsel  proposed  to  call  as  wit- 
nesses for  them  several  companions,  in  whose 
company  the  indictment  aUeged  they  had 
committed  the  offence,  and  who  were  indicted 
for  the  same  offence  on  a  separate  indictment 
at  the  same  circuit.  Ld.  Toung  refused  to 
bIIow  the  proposed  witnesses  to  be  examined. 
Observed  that  an  assault  with  a  stone  or  with 
the  fist  was  sufficient  to  constitute  an  offence 
under  the  second  section,  and  that  a  stick 
was  an  offensive  weapon  in  the  sense  of  the 
ninth  section.  H.M,  Advocate  ▼.  Mitchell  and 
Others,  1887, 1  White  321. 

611.  Procedure— Sist— Principle  already 
Determined. — In  a  Sheriff  Court  prosecution 
for  penalties,  a  sist  was  moved  for  pending 
the  issue  of  a  declarator  raising  the  same 
question.  The  general  question  of  law  had 
already  been  determined  in  a  previous  prose- 
cution. The  Sheriff  refused  to  sist  the  case. 
Held  that  he  was  right  in  doing  so.  Olasgow 
Gity  and  District  Rly.  Coy,  v.  Meldrwm*s  Trs,, 
1884  (J.),  11  R  59;  21  S.  L.  R.  778. 

612.  Procedure— Stated  Case— Ambiguity 
— ^Bemit  to  Sheriff. — Where  one  of  the  find- 
ings of  the  Sheriff  in  a  stated  case  was  am- 
biguous in  its  terms,  the  Court  remitted  the 
case  back  to  him  for  an  explanation.  Finlay^ 
son  V.  Bunbury,  1898  (J.),  25  R.  110 ;  35  S.  K  R. 
438;  5S.  L.  T.  301. 

613.  Procedure— Stated  Case— Amend- 
ment— Remit. — The  Court  will  remit  to  the 
Sheriff  for  amendment  a  stated  case  which 
omits  a  fact  material  to  the  judgment.  Cun- 
ningham  v.  Wilson,  1900  (J.),  3  F.  65;  38 
S.  L.  R.  165 ;  8  S.  L.  T.  341. 

614.  Procedure— Stated  Case— Amend- 
ment— Remit. — The  Court  refused  a  motion 
to  remit  for  amendment  a  stated  case  which 
required  re-statement,  so  as  to  include  facts 
previously  omitted,  where  a  considerable  time 
had  elapsed  from  the  date  of  proof.  Dunlop 
y.  Weir,  1888  (J.),  16  R.  14 ;  26  S.  L.  R,  93. 

615.  Procedure— Stated  Case— Applica- 
tion by  Prosecutor -Fiscal  for  Order  to 
State— No  Question  of  Law— Certificate 
of  Reftisal  — Summary  Prosecutions  Ap- 
peals (Scotland)  Act,  1875,  sees.  4,  5.— 
An  inferior  judge  in  stating  a  case  at  the 
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request  of  a  proaecutor-fiioftl  added,  ''the 
magistrate  cau  find  no  question  of  law  for  the 
opinion  of  the  High  Court/'  The  fiscal  pre- 
sented a  note  to  the  High  Court  for  an  order 
on  the  inferior  judge  to  state  a  case  on  certain 
enumerated  points.  No  certificate  of  refusal 
to  state  a  case  was  lodged.  The  Court,  heing 
of  opinion  on  the  facts  that  no  question  of 
law  did  arise,  dismissed  the  note.  But  douhts 
were  expressed  as  to  the  competency  of  the 
procedure.  Walker  v.  Hunter^  1902  (J.), 
5  F.  39;  40  S.  L.  K.  281 ;  10  S.  L.  T.  494. 

616.  Procedure — Stated  0m6— Form— 
Summary  Jurisdiction  Appeals  Act^  1875.— 

Doicnie  <fc  Montgomery  v.  FraseVf  1893  (J.),  30 
S.  L.  R  897.     See  MacDougall  v.  MaclnUich, 

1887  (J.),  14  R.  17  ;  24  S.  L.  R.  347 ;  Di^ikson 
V.  Linton,  1888  (J.),  15  R  76 ;  25  S.  L.  R  504. 

617.  Procedure— Stated  Oase— Form  of 
Qnestion  in  Law. — "  Whether  in  view  of  the 
facts  found  proved  the  magistrate  ought  to 
have  convicted  ?  "  is  not  a  good  form  of  ques- 
tion to  put  in  a  stated  case.    Dickson  v.  Linton  ^ 

1888  (J.),  15  R  76 ;  25  S.  L.  R  504. 

618.  Procedure— Stated  Case— Notice  of 
Appeal  —  Summary  Prosecution  Appeals 
Act,  1875. — Held  that  notice  of  appeal  to  the 
respondent  if  posted  within  three  days  satisfies 
the  requirements  of  sec.  3,  suhsec.  5  of  the 
Summary  Prosecution  Appeals  Act,  1875. 
CharUson  v.  Duffes,  1881  (J.),  8  R  34 ;  18 
S.  L.  R.  573. 

619.  Procedure— Stated  Oase— OUection 
to  Belevancy  —  Ohjection  not  taken  in 
Lower  Court. — On  a  stated  case  the  Court 
entertained  an  objection  to  the  relevancy 
of  a  complaint  which  had  not  been  stated  in 
the  Court  below,  and  the  question  in  the  case 
being,  Was  the  complaint  irrelevant  P — on 
this  new  ground,  answered  it  in  the  affirmative. 
Hastie  v.  Macdonald,  1894  (J.),  22  R  18 ;  32 
S.  L.  R.  72 ;  2  S.  L.  T.  327. 

620.  Procedure— Stated  Case— Order  to 
show  Cause — Bond  of  Caution — Summary 
Prosecutions  Appeals  (Scotland)  Act,  1875, 
sees.  3  (1),  4,  5.— Where  a  Sheriff,  within 
three  days  of  the  determination,  has  refused 
to  state  a  case  under  sec.  4  of  the  Summary 
Prosecutions  Act,  1875,  the  party  aggrieved 
may  appeal  under  sec.  5  without  having  first 
lodged  with  the  clerk  of  Court  a  bond  of 
caution  in  terms  of  sec.  3  (1).  Wilson  v.  Low 
A  Coy.,  1899  (J.),  1  F.  69 ;  36  S.  L.  R  488 ;  6 
S.  L.  T.  390. 


621.  Procedure— Stated  Case— Order  to 
State— Determined  Clause.— In  a  petition 
by  a  local  authority  under  the  Public  Heahh 
Act,  1867,  to  have  a  person  ordained  to  abate 
a  nuisanoe  and  pay  a  penalty  of  10s.  a  day  till 
he  did  so,  pending  the  petition,  the  respondent 
abated  the  nuisance.  The  Sheriff  found  it 
unnecessary  to  dispose  of  the  prayer  of  the 
petition,  found  the  respondent  liable  in  ex- 
penses, and  remitted  to  the  auditor  to  tax. 
Hehl  that  there  was  here  no  determined  clause 
which  could  form  the  subject-matter  of  a  stated 
Torranee  v.  Miller,  1892  (J.),  19  R  85. 


622.  Procedure— Stated  Oase — Order  to 
State— Failure  to  comply  with  Statutory 
Regulations— Excuse — Summary  Prosecu- 
tions Appeals  (Scotland)  Act^  1875,  sec  S. 
— Any  person  desiring  that  a  case  should  be 
stated  under  the  above  Act  must  lodge  within 
three  days  with  the  clerk  of  Oourt  a  bond  of 
caution  for  expenses  and  pay  the  clerk  of 
Court  his  fees  for  preparing  the  case  (sec.  3). 
Where  there  had  been  a  failure  to  fulfil  these 
conditions,  owing  to  the  fact  that  during  the 
three  days  the  clerk  of  Court  could  not  be 
found,  the  Oourt  ordered  the  magistrate  to 
state  a  case.  Greig  v.  Finlay,  1901  (J.),  3  F. 
36  ;  38  S.  L.  R  545 ;  8  S.  L.  T.  441. 

623.  Procedures-Stated  Case— Reftisal  of 
Sheriff-Substitute  to  State— No  Questioii 
of  Law— Preservation  of  Qame  Act — 
Summary  Prosecutions  Appeals  (Scotland) 
Act,  1875,  sec.  b.—Held  that  the  Sheriff-Sub- 
stitute was  right  in  refusing  to  state  a  case. 
Ross  V.  Macleod,  1891  (J.),  19  R  18 ;  29  S.  Lu  R 
278. 

624.  Procedure— Stated  Case— Reftisal  to 
State  —  "  Frivolous  "    Application.  —  The 

Court  refused  to  interfere  with  the  discretion 
of  a  Sheriff- Substitute  who  refused  to  state  a 
case  which  he  thought  ''frivolous."  Ross  v. 
Macleod,  1891  (J.),  19  R  18;  29  S.  L.  R  27a 

625.  Procedure— Stated  Case— Beftisal  to 
State— Question  of  Law— Summary  Prose- 
cutions Appeals  (Scotland)  Act^  1875,  sees. 
3,  4,  5. — Held  that  the  question  whether  or 
no  a  man  had  deserted  his  wife  and  children, 
in  such  circumstances  as  to  render  himself 
liable  to  a  criminal  prosecution  was  one  of 
fact  and  not  law,  and  note  for  an  order  on  a 
Sheriff  to  state  a  case — reftised.  Motion  v. 
M'Fall,  1899  (J.),  1  F.  85;  36  S.  K  R  908; 
7  S.  L.  T.  137. 

626.  Procedure— Stated  Case— Summary 
Prosecutions  Appeals  (Scotland)  Act^  1875, 
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sec.  3. — Applications  ander  the  Summary 
Prosecutions  Appeals  (Scotland)  Act,  1875, 
sec.  3,  to  the  inferior  judge  to  state  a  case 
must  be  made  within  three  days,  even  where 
the  last  of  the  three  is  a  Sunday.  M'Vean  v, 
Jcmemi,  1896  (J.),  23  R.  25 ;  33  S.  L.  R  267 ; 
3  S.  L.  T.  244. 

627.  Procedure  —  Stated  Case  —  Snapen- 
Bion  —  Oompetency  —  Public-Houses  Act 
Amendment  Act,  1862.-'It  is  not  competent 
by  way  of  suspension  to  review  the  judgment 
of  a  magistrate  on  a  question  of  breach  of 
licence  certificate.  If  a  question  of  law  be 
involved  it  should  be  raised  in  a  stated  case. 
iiattray  v.  Whiter  1891  (J.),  19  R.  23. 

628.  Procedure— Stated  Oase— Vaccina- 
tion (Scotland)  Act,  1863,  sec.  18— Appeal 
— Summary  Prosecutions  Appeals  (Scot- 
land) Act,  1875,  sec.  8.— The  Sheriff,  on  a 
charge  of  breach  of  the  Vaccination  Acts,  con- 
victed Beattie  and  refused  to  state  a  case,  on 
the  ground  that  no  question  of  law  had  been 
raised.  The  accused  presented  a  note  in 
the  High  Court,  urging  for  an  order  on  the 
Sheriff  and  prosecutor  to  show  cause  why  a 
case  should  not  be  stated.  He  did  not  in  the 
note  specifically  state  that  any  questions  of 
law  had  been  discussed  or  decided.  Note 
refvMd.  MaHin  v.  BeaUie,  1897  (J.),  24  R.  21 ; 
34  S.  L.  R.  422  ;  4  S.  L.  T.  268. 

629.  Procedure  —  Stated  Case  —  With- 
drawal of  Stated  Case  before  Adjustment- 
Competency  of  Suspension— Summary  Pro- 
secutions Appeals  Act,  1875,  sees.  3,  9.— A 

suspension  of  a  conviction  is  not  rendered 
incompetent  by  the  person  convicted  having 
applied  to  the  Sheriff  under  the  Act  of  1875 
to  state  a  case,  and  afterwards  withdrawn  his 
application  before  adjustment  of  the  case. 
Kay  V.  Kelso  Local  Authority^  1876  (J.),  3  R.  40 ; 
13  S.  L.  R.  609. 

630.  Procedure — Summary  Apprehension 
and  Conviction— Industrial  Schools  Act, 
1866,  sees.  14, 43. — A  child  of  nine  was,  with- 
out warrant  and  in  his  mother's  absence, 
Apprehended  for  begging  and  summarily  sen- 
tenced to  detention  in  an  industrial  school. 
Held  that  (1)  the  Court  had  jurisdiction  to 
•entertain  the  suspension,  and  (2)  the  proceed- 
ings were  invalid.  ^Vihon  v.  Stirling,  1874 
<J.),  1  R.  8;  11  S.  L.  R334. 

631.  Procedure— Summary  Complaints— 
Competency— Sunday  Trading  Act,  1661, 
«c.  18.  —  Held  that    a  complaint  charging  a 


contravention  of  the  above  Act  and  which  did 
not  proceed  under  any  of  the  Acts  relating  to 
summary  procedure  was  incompetent.  Nicol 
V.  M'Neill,  1887  (J.),  14  R.  47 ;  24  S.  L.  R. 
654. 

632.  Procedure— Summary  Complaint- 
Local  Act— Summary  Jurisdiction  Acts, 
1864,  1881. — If  summary  procedure  conform 
to  the  directions  of  a  local  Act,  it  need  not 
necessarily  comply  with  the  procedure  pre- 
scribed by  the  Summary  Jurisdiction  Acts, 
1864,  1881.  IHekson  v.  Linton,  1888  {J.\  15 
R.  76 ;  25  S.  L.  R.  504. 

633.  Procedure— Summary  Procedure- 
Absence  of  Accused— A4)<nimment.—0n  a 

complaint  against  a  firm  its  manager  appeared 
to  represent  it.  The  Sheriff  was  of  opinion 
that  he  did  not  properly  represent  the  firm, 
and  convicted  in  absence.  Opinions  that  the 
Sheriff  should  h&ve  adjourned  the  diet. 
M'Alpine  <fc  Sons  v.  RmaMson,  1901  (J.),  3  F. 
82;  38  S.  L.  R.  812;  9  S.  L.  T.  61. 

634.  Procedure— Summary  Procedure— 
Adjournment— Right  of  Accused  to  De- 
mand—And to  be  Informed  of  his  Bight.— 

An  accused  was  brought  to  trial  on  a  summary 
charge,  and  witnesses  for  the  prosecution 
were  examined.  The  accused  then  asked  for 
an  adjournment,  which  was  refused,  and  he 
was  convicted.  He  had  not  been  previously 
informed  that  he  was  entitled  to  an  adjourn- 
ment to  prepare  his  defence.  The  Ck)urt  sus- 
pended the  conviction.  Gardiner  v.  Jorus,  1890 
(J.),  17  R.  44;  27  S.  L.  R.  438. 

635.  Procedure— Summary  Procedure— 
Adjournment — Signature  of  Interlocutor. 

— Interlocutors  adjourning  diets  must  be 
signed.  Failure  to  sign  lield  to  annul  subse- 
quent proceedings.  Jamieson  v.  Wilson,  1901 
(J.),  3  F.  90;  38  S.  L.  R.  808 ;  9  S.  L.  T.  95. 

636.  Procedure— Summary  Prooedure— 
Alibi  —  Notice.  —  In  summary  proceedings 
notice  of  a  defence  of  alibi  is  not  necessary. 
Hovman  v.  Ross,  1891  (J.),  19  R.  19 ;  29  S.  L.  R. 
281. 

.  637.  Procedure— Summary  Procedure- 
Appeal — "  Cause." — An  application  by  a  local 
authority  under  the  Public  Health  Act,  1867, 
for  a  warrant  to  destroy  food  unfit  for  human 
consumption  is  not  a  ''  cause  "  in  the  sense  of 
the  Summary  Procedure  Act,  1875,  and  ac- 
cordingly neither  the  authority  nor  the  owner 
of  the  viands  can  call  upon  the  inferior  judge 
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to  state  a  oaae.    Couper  v,  Lang,  1889  {J.),  17 
R.  15 ;  87  S.  K  R  SOI. 

638.  Frocednie— Smiiiiaxy  Procedure- 
Appeal— Notice  of— Snminary  Proeecntioiui 
AppealB  (Scotland)  Act^  1875,  mc.  3  (1, 5).— 
Notice  of  appeals  under  the  above  Act  must 
be  given  to  the  respondent  personally.  Nid- 
drU  and  BenKar  Coal  Coy.  Ltd.  v.  Young,  1895, 
22  R.  413;  32  S.  L.  R.  303;  2  &  L.  T.  534. 

638.  Procedure— Somniaxy  Frocediiie— 
Appeal— Stated  Case— Snspenaion— Sum- 
mary Procedure  Act^  1875,  sees.  3, 9.— After 
an  appeal  under  sec  3  of  the  Summary  Pro- 
cedure Act,  1875,  has  been  presented,  a  sus- 
pension is  incompetent,  although  the  appeal 
has  been  withdrawn.  Walker  r.  Forbes,  1695 
(J.),  22  R.  42 ;  32  S.  L.  R.  624 

640.  Procedure— Summary  Procedure- 
Appeal— Summary  Prosecutions  Appeals 
Act,  1875.— In  an  appeal  under  the  above 
Act  the  appellant  is  not  entitled  to  raise  any 
question  of  law  which  has  not  been  brought 
under  the  notice  of  the  Sheriff  when  requested 
to  state  a  case.  Macdougall  v.  MaclullicK, 
1887  (J.),  14  R.  17  ;  24  S.  L.  R,  347. 

641.  Procedure  — Summary  Procedure— 
Gompetency  —  "  Forfeiture  "  —  Penalty.— 

A  forfeiture  of  property  for  a  breach  of  statute 
is  of  the  nature  of  a  penalty,  and  can  be  en- 
forced under  the  Summary  Jurisdiction  Acts, 
1864  and  1881.  Bremner  v.  DotUl,  1890  (J.), 
17  R.  31 ;  27  S.  L.  R.  409. 

642.  Procedure — Summary  Procedure- 
Complaint —  Competency— Ratepayer  and 
Police  Oommissioners. — Question  as  to  com- 
petency of  a  complaint  under  the  Summary 
Jurisdiction  Act  by  a  ratepayer  against  Police 
Commissioners.  Ritchie  v.  Dundee  Police 
Commrs,,  dx.,  1886  (J.),  13  R.  63 ;  23  S.  L.  R. 
663. 

643.  Procedure  —  Stmimary  Procedure- 
Complaint- Form- Statutory  Offence.— 

Complaints  of  statutory  offences  should  follow 
the  forms  prescribed  by  the  Summary  Pro- 
cedure Acts,  1864,  and  specify  the  penalty 
incurred.  Blaim  v.  Bankin,  1892  (J.),  19  R. 
96 ;  29  S.  L.  R.  608. 

644.  Procedure  — Summary  Procedure- 
Criminal— Sheriff— Criminal  Law  Amend- 
ment Act,  1885. — A  complaint  under  the 
Summary  Jurisdiction  (Scotland)  Acts  1864, 
and  1881,  charging  a  contravention  of  sec.  11 


of  the  Criminal  Law  Amendment  Act  is  com- 
petent before  the  Sheriff  under  the  provisioiifl 
of  9  Geo.  lY.  c.  29,  sec.  19.  Clark  d;  BendaU 
V.  Stvari,  1886  (J.X  13  R.  86;  23  S.  L.  R  690. 

645.  Procedure  —  Summary  Procedure- 
Dismissal  as  Unsuitable  for  —  Qeneial 
Turnpike  Act,  1830;  sec.  107— Roads  and 
Bridges  (Scotland)  Act^  1878,  sec.  123.- 
A  farmer  was  charged  with  contravening  the 
Roads  and  Bridges  Act  by  having  a  mill 
within  such  a  short  distance  of  the  high-road 
as  to  frighten  horses  upon  it.  He  pleaded 
not  guilty,  and  after  proof  had  been  led  the 
justices  diemiised  the  complaint  on  the 
ground  that  the  case  was  not  suited  for 
summary  trial  Held  that  the  justices  had 
acted  competently.  Gemmell  v.  Ford,  1887, 
1  White  437 ;  24  a  L.  T.  660. 

646.  Procedure- Summary  Procedure- 
Discrepancy  between  Complaint  and  Evi- 
dence—  Summary  Procedure  Act,  1864, 
sec.  5. — A  complainant  under  the  Food  and 
Drugs  Act,  named  A.  as  having  bought  on 
behalf  of  the  complainer  adulterated  food. 
In  point  of  fact  it  appeared  in  evidence  that 
A.  had  made  the  purchase  by  the  hand  of  B. ', 
but  the  seller  had  been  in  no  way  misled 
thereby.  A  conviction  having  followed,  the 
seller  obtained  a  stated  case.  Held  that 
though  there  was  a  "variance  between  the 
complaint  and  the  evidence  adduced  on  the 
part  of  the  prosecutor,"  the  nature  of  the 
offence  charged  was  not  changed;  and,  the 
accused  not  having  been  misled,  appeal  dis- 
missed, Massey  v.  Kelso,  1902  (J.),  4  F.  73 ; 
39  S.  L.  R.  645 ;  10  S.  L.  T.  90. 

647.  Procedure— Summary  Procedure— 
Findings— Convict  or  Acquit.— In  summaiy 
procedure  there  must  be  a  formal  finding  con- 
victing or  acquitting  the  accused.  Sharp  v. 
Todd,  1892  (J.),  19  R.  47 ;  29  S.  L.  R  601. 

648.  Procedure— Summary  Procedure— 
List  of  Productions— Articles  Produced— 

In  sunmiary  procedure  the  list  of  productions 
includes  aU  "articles  referred  to  in  evidence,* 
whether  oonnected  with  the  accused  or  no. 
M'Giveran  v.  Avid,  1894  (J.),  21  R  69;  31 
S.  L,  R.  901. 

649.  Procedure  — Summary  Procedure- 
Lotteries  Act,  1823  —  "Summary  Pro- 
cedure."—  Offenders  against  the  Lotteries 
Act,  1823,  may  be  prosecuted  under  the 
Summary  Procedure  Acts.      Observations  oa 
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''Summary  Procedure."  Lamb  v.  Thrediie,  1892 
(J.),  19  R.  78 ;  29  a  L.  R.  724. 

650.  Procedure— Summary  Procedure- 
Penalty— Expenses.-— His^r^  that  fines  of  £1 
with  £2,  86.  7d.  of  expenses,  and  lOs.  with 
£1,  48.  4d.  of  expenses,  were  within  the  limit 
of  expenses  allowed  under  the  fourth  section 
of  the  Summary  Jurisdiction  Act,  1881. 
Tough,  dx,  y,  Mitchell,  1886  (J.),  13  R  44 ;  23 
S.  L.  R.  514. 

651.  Procedure- Summary  Procodnre— 
Preyious  Convictions— Oriminal  Procedure 
Act,  1887,  sees.  67,  71.— In  summary  pro- 
cedure before  a  magistrate  it  is  competent  to 
prove  previous  convictions  in  course  of  the 
trial.  Cochran  v.  Walker,  1900  (J.),  2  F.  52 ; 
37  S.  L.  R  753  ;  8  S.  L.  T.  54. 

652.  Procedure- Summary  Procedure— 
Record  of— Clerical  Error. —A  record  of 
summary  proceedings  in  the  Sheriff  Court 
contained  the  names  of  two  witnesses  who 
had  been  examined  for  the  prosecution,  but  it 
did  not  appear  on  the  face  of  the  record  that 
the  persons  named  had  been  examined.  Held 
that  the  error  was  a  clerical  one  to  be  ignored. 
M'Lay  v.  MaxweU,  1902  (J.),  39  S.  L.  R  782 ; 
10  S.  L.  T.  229. 

653.  Procedure- Summary  Procedure- 
Record— Noting  Documents  put  in  Evi- 
dence.— Failure  to  note  in  the  record  the 
production  of  a  document  which  formed  an 
essential  part  of  the  evidence,  held  fatal  to 
a  conviction.  Oliphant  v.  Wilson,  1889  (J.), 
17  R  12;  27S.  L.  R  203. 

654.  Procedure  — Summary  Procedure— 
Record— Note  of  Documentary  Evidence — 
Summary  Procedure  Act,  1864,  sec.  16. — 
At  trials  under  the  Summary  Procedure  Act, 
1864,  a  note  of  documentary  evidence  must 
be  put  in  (sec.  16).  The  question  being 
whether  Jacobs  had  stolen  bank  notes,  these 
later  were  produced  and  identified.  Held 
that  they  did  not  constitute  'documentary 
evidence''  in  the  sense  of  the  Act.  Jacobs 
and  Another  v.  HaH,  1900  (J.),  2  F.  33;  37 
S.  L.  R  648 ;  7  S.  L.  T.  425. 

655.  Procedure  — Summary  Procedure- 
Record — Noting  Documents  produced  in 
Evidence— Summary  Procedure  Act,  1864, 
sec.  16,  Sched.  1. — In  a  trial  under  the  Sum- 
mary Procedure  Act,  1864,  only  such  docu- 
ments as  have  been  received  in  evidence 
should  be  noted  on  the  record.    Eastbum  v. 


Robertson,  1898  (J.),  1  F.  14;  36  S.  L.  R  67: 
6  S.  K  T.  193. 

656.  Procedure— Summary  Procedure- 
Record- Noting  Evidence— Plan— Sum- 
mary Procedure  Act^  1864,  sec.  16.— Any 
plan  used  as  evidence  in  a  summary  prosecu- 
tion must  be  noted  in  the  record.  Sirachan 
V.  Watson,  1893  (J.),  20  R  76;  30  S.  L.  R 
891  ;  1  S.  L.  T.  160. 

657.  Procedure— Summary  Procedure- 
Objection  to  Competency— Time  to  State 
—Oath  of  Verity— Day  Trespass  Act,  1832, 
sec.  11. — ^An  objection  to  the  oath  of  verity 
which  forms  the  foundation  of  a  charge  of  day 
trespass  is  an  objection  to  competency,  and 
should  be  stated  in  limine,  Munro  v.  Ditks  of 
Richmond  and  Gordon,  1889  (J.),  17  R  14.  Of. 
Bolton  V.  Murdoch,  1890  (J.),  17  R  22;  27 
S.  L.  R  269. 

658.  Procedure— Summary  Procedure- 
Recovery  of  Penalties— Oonstruction  of 
Railway— Summary  Jurisdiction  Act»  1881, 
sec.  8. — Held  that  it  was  competent  to  recover 
under  the  Summary  Jurisdiction  Acts,  1864 
and  1881,  penalties  imposed  by  Act  of  Parlia- 
ment upon  a  railway  company  for  interference 
with  streets  after  a  specified  time.  Okugow 
City  and  District  Rly.  Coy,  v.  Hutchison*s  Trs., 
1884  (J.),  11  R  43;  21  S.  L.  R  527. 

659.  Procedure— Summary  Procedure- 
Review  —  Suspension  or  Stated  Case- 
Where  proceedings  are  ctb  initio  null  the 
proper  form  of  review  is  by  way  of  suspension. 
Collins  V.  Lang,  1887  (J.),  15  R  7 ;  25  S.  K  R 
19. 

660.  Procedure— Summary  Procedure- 
Sentence  —  Warrant  for  Imprisonment— 
Form— Summary  Procedure  Act,  1864,  sec. 
1816. — Where  it  is  expedient  to  ordain  instant 
execution,  the  warrant  should  follow  the  statu- 
tory form  and  say:  ''In  respect  it  is  inex- 
pedient to  issue  a  warrant  of  poinding  and 
sale,"  &C.  Simpson  v.  Board  of  Trade,  1892 
(J.),  19  R  66 ;  29  S.  L.  R.  603. 

661.  Procedure— Summary  Procedure- 
Stated  Oase- Application  for— Bond  of 
Caution- Time  for  Lodging.— Where  the 
bond  of  caution,  required  by  the  Summary 
Prosecutions  Appeals  Act,  1875,  to  be  lodged 
by  an  applicant  for  a  stated  case,  had  not 
been  lodged  with  the  Sheri£f-01erk  within 
three  days,  the  Court  refused  an  application 
to  have  the  Sheri£f  ordained  to  state  a  case. 
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APGregor  v.   Rose,  1887   (J.),    16  R.   10;    26 
S.  L.  R.  23. 


Procedure— ^Ehimmary  Procedure— 
Stated  Gase-^Order  to  State— "Gaaee."— 

Opinion  that  a  complaiiit  under  the  Public 
Health  Act,  1867,  to  have  a  person  ordained 
to  remove  a  nuisance  or  pay  a  penalty  of  ten 
shillings  a  day  was  not  a  "  cause  "  in  the  sense 
of  the  Summary  Procedure  Act,  1876,  sec.  2. 
Torrance  v.  Miller,  1892  (J.),  19  R.  85. 

663.  Procednre--Sii2iiinar7  Procedure^ 
Stated  Oase—Payment  of  Fees  to  Clerk.— 

The  Court  cannot  dispense  with  payment  of 
the  Clerk's  fees  for  stating  a  case  as  required 
by  sec.  3  (1)  (2)  of  the  Summary  Prosecutions 
Appeals  Act,  1875.  Robertson  v.  Malcolm,  1891 
(J.),  19  R.  18. 

664.  Procedure— Snmmary  Procednre— 
Summary  Oomplainta— Oriminal  on  Review 
— Competency  of  Civil  Action— Summary 
Procedure  Act,  1864,  sec.  2^,— Opinion  {per 
Ld.  Justice-Clerk  Moncreifl)  that  an  ordinary 
civil  action  was  not  excluded  by  sec.  28  of  the 
Summary  Procedure  Act  with  regard  to  the 
subject-matter  of  summary  complaints  made 
by  that  act  criminal  on  review.  Lowson  v. 
Police  Commrs,  of  Forfar,  1877  (J.),  4  R.  35; 
14S.L.R.  436. 

665.  Procedure  — Summary  Procedure  — 
Summary  Criminal  Prosecution- Scope  of 
— Questionfl  of  Heritable  Title  involved- 
Competency. — A  summary  complaint  raised 
questions  of  heritable  title,  whose  decision  was 
necessarily  antecedent  to  a  conviction.  The 
magistrate  having  decided  the  question  and 
convicted  the  accused,  the  Court  suspended, 
on  the  ground  that  the  complaint  was  not  a 
competent  form  of  procedure  for  the  deter- 
mination of  the  question  of  heritable  title. 
Meiklejohn  and  Another  v.  Fisherrow  Harbour 
Commrs,,  1902  (J.),  4  F.  41 ;  39  S.  L.  R.  485  ; 
9  S.  L.  T.  426. 

666.  Procedure  —  Summary  Procedure- 
Time  for  making  Complaint  —  Summary 
Procedure  Act,  1864,  sec.  24— Prevention 
of  Cruelty  to  Children  Act,  1889.— A  con- 
viction of  cruelty  to  a  boy  left  it  open  to 
think  that  the  acts  of  cruelty  had  taken  place 
more  than  six  months  prior  to  the  date  of 
the  summary  complaint.  The  Court  quashed 
the  conviction.  Farquharsoji  v.  Gordon,  1894 
(J.),  21  R.  52 ;  31  S.  L.  R.  742 ;  2  S.  L.  T.  63. 

667.  Procedure— Suspension  and  Libera- 
tion —  Arrest  —  Warrant  —  Indorsation- 


Prisoner  arrested  Abroad.  — A  Gla^ow 
Sheriff  granted  warrant  to  a  detective  there 
to  arrest  A.  B.,  who  was  in  Spain,  whoee 
person  the  Spanish  authorities  were  ready  to 
hand  over.  A  B.  had  gone  to  Portugal,  but 
the  authorities  there  locked  him  up  and 
handed  him  to  the  detective,  who  brought 
him,  via  Vigo  and  London,  to  Glasgow.  In  a 
note  of  suspension  and  liberation  A  B.  alleged 
irregularities  in  his  apprehension  in  Portugal 
and  at  Vigo  and  London.  The  Court  refused 
to  consider  these  objections,  and  held  him 
well  imprisoned,  on  a  warrant  good  in  Glaa- 
gow.  Sinclair  v.  H,M.  Advocate,  1890  (J.),  17 
R.  38;  27S.  L.  R661. 

668.  Procedure— Suspension  and  Idhera^ 
tion— Arrest  — Wairant  —  Indorsation — 11 
h  12  Vict.  C.  42.— While  a  warrant  for  Ma 
arrest  was  on  its  way  from  London  the  accused 
was  arrested  in  Aberdeen  on  a  telegiam  fzom 
the  London  police.  The  London  warrant  to 
be  effective  required  indorsation  by  the  local 
magistrate.  In  a  suspension  and  liberation 
the  Court  refused  the  bill,  the  warrant  by  then 
having  come  fonvard  and  been  indorsed. 
M'Haiti^  v.  JVyness,  1892  (J.),  19  R.  95. 

669.  Procedure — Suspension  and  Libera- 
tion—Interim Liberation— Goal  Mines  Act^ 
1887,  sec.  67  (5)— Statute  20  Geo.  IL  c  43, 
sees.  34,  36. — ^An  appeal  under  sec.  67  (5) 
of  the  Coal  Mines  Regulation  Act,  1887,  and 
the  20  Geo.  IL  c.  43,  containing  a  prayer  for 
interim  liberation,  was  presented  to  the  next 
Circuit  Court  of  Justiciary  to  be  held  in  the 
district,  or  to  the  High  Court,  Edinburgh, 
whichever  should  happen  first.  On  the  case 
being  called  before  Lord  McLaren  at  Edin- 
burgh, counsel  for  the  appellants  moved  for 
and  obtained  interim  liberation — the  Justiciary 
Clerk  stating  that  it  had  not  been  the  practice 
to  grant  interim  liberation  in  appeals  taken 
under  the  Act  20  Geo.  11.  c.  43^  and  that 
when  granted  a  separate  petition  craving 
liberation  had  always  been  lodged.  There 
was  no  appearance  for  the  respondent.  Lees 
and  Rae  v.  Dykes,  1888,  1  White  565;  25 
S.  L.  R.  323. 

670.  Procedure— Suspension  and  Libera- 
tion—Special Verdict— Exception  of  Act 
in  Minor  Proposition— Indecent  Practioea. 
— Upon  a  charge  of  using  lewd,  indecent, 
and  libidinous  practices  to  girls  under  the 
age  of  puberty,  the  jury  excepted  from 
their  verdict  of  guilty  one  of  the  acts  aet 
forth  in  the  minor  proposition.  Held,  in  an 
appeal  against  the  judgment  of  the  Sheriff, 
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refusing  to  sustain  an  objection  to  sentence 
being  passed,  that  what  was  aflirmed  by  the 
verdict,  after  the  words  excepted  were  omit- 
ted, did  not  amount  to  the  charge  in  the 
major ;  and  the  appeal  sustained  and  liberation 
with  expenses  ffranted.  Milne  v.  Simpsonj 
1874,  2  Coup.  662. 

671.  Procedure— Trial— Adjonnunent  of. 

— The  adjournment  of  a  trial  to  a  later  date 
to  enable  the  Court  to  consider  a  question  of 
relevancy,  held  not  to  be  a  ground  for  sus- 
pending a  conviction  which  was  pronounced 
on  the  later  day.  Duntftnore  v.  Threskiey  1896 
(J.),  24  R.  73 ;  34  S.  L.  R  59 ;  4  S.  L.  T.  134. 

672.  Procedure— Trial— AcUonnunent  of 
—No  Interlocator  of  Adjournment— Burgh 
Police  Act,  1892,  sec.  495— Review.— An 
interlocutor  adjourning  a  trial  was  not  signed 
till  after  the  conclusion  of  the  trial  on  the  day 
to  which  it  had  been  continued.  HM  that 
there  was  accordingly  "no  process"  on  the 
second  day,  and  the  conviction  suspended, 
this  being  a  matter  of  substance  and  not  mere 
form,  and  so  not  covered  by  sec.  495  of  the 
Burgh  Police  Act,  1892.  Macarthv/r  v.  CkLmp- 
hell,  1896  (J.),  23  B.  81 ;  33  S.  L.  B.  550  ;  3 
S.  K  T.  318.  Oraig  v.  Tamu,  1897  (J.),  24 
B.  88 ;  35  S.  L.  B.  9 ;  5  a  L.  T.  \^^  followed. 

673.  Procedure  —  Trial  —  Competency  of 
Trial  where  no  Declaration  £h>m  Prisoner. 

—  An  indictment  contained  charges  upon 
which  no  declaration  had  been  taken  from  the 
accused.  Question,  whether  it  was  competent 
to  proceed  to  try  him  on  such  an  indictment. 
K&Uh  V.  Lord  Advocate,  1875  (J.),  2  B.  27 ;  12 
S.  L.  B.  483. 

674.  Procedure  —  Trial  —  Desertion  of 
Diet— Public  Prosecutor.— A  panel  indicted 
for  trial  at  a  diet  before  the  High  Ck)urt, 
moved  the  Court  to  call  the  diet  when 
the  public  prosecutor  abstained  from  doing 
so.  Circumstances  in  which  the  Oourt  declined 
to  interfere,  and  the  motion  was  withdrawn. 
Whereupon  the  prosecutor  consented  to  call 
the  case  at  the  request  of  the  panel,  and 
moved  that  the  diet  be  deserted  pro  loco  et 
tempore,  on  the  ground  of  the  death  of  a 
material  witness  for  the  prosecution,  which 
was  granted.  HM.  Advocate  v.  Duncan,  1875, 
3  Coup.  80. 

675.  Procedure  —  Trial  —  Detention  of 
Accused  with  a  view  to — Criminal  Pro- 
cedure (Scotland)  Act»  1887,  sec.  43.- Cir- 
cumstances    in    which    the   Court  refused    to 


extend  the  time  within  which  an  accused 
person  must  be  brought  to  trial  H.M.  Advo- 
cate V.  Macaulay,  1892,  3  White  131. 

« 

676.  Procedure— Trial— Indisposition  of 
Panel— Second  Trial,  when  Competent— 
Tholing  an  Assize. — After  a  jury  had  been 
empanelled  and  sworn  for  the  trial  of  a 
woman  upon  a  charge  of  theft,  it  was  stated 
for  the  panel,  and  proved  by  the  evidence  of 
medical  men  who  examined  her  at  the  bar, 
that  by  reason  of  illness  she  was  unable  to 
stand  her  trial,  or  to  give  instructions  for  her 
defence.  The  Court,  in  respect  of  the  evidence 
of  the  medical  witnesses  as  to  the  present 
condition  of  the  health  of  the  accused,  refused 
to  allow  the  trial  to  proceed,  and  discharged 
the  jury,  reserving  to  the  prosecutor  to  raise 
a  new  libel ;  and  also  ordained  her  to  be  recom- 
mitted until  liberated  in  due  course  of  law. 
HM.  Advocate  v.  Hamilton,  1880,  4  Coup.  344. 

677.  Procedure— Trial— Lodging  Produc- 
tions before  the  Sheriff— Pirst  Diet  — 
Second  Diet— Act  of  AcUoumal,  17th  March 
1827,  c.  II.  sec.  Q.'—Held  that  the  Sheriff  was 
not  entitled  to  dismiss  a  criminal  libel  at  the 
instance  of  a  private  prosecutor  with  concur- 
rence of  the  public  prosecutor,  because  of  the 
non-production  the  day  before  the  first  diet 
at  which  the  case  was  called  of  an  article 
libelled  as  *'to  be  produced  at  the  trial." 
Craig  v.  Qalt,  1881,  4  Coup.  541. 

678w  Procedure  — Trial— Jury— Mobbing 
and  Bioting— Common  Purpose— Proof- 
Verdict.  —  Three  out  of  thirteen  panels 
charged  in  the  same  indictment  with  mobbing 
and  rioting  having  been  placed  at  the  bar, 
and  challenged  six  special  jurymen,  challenged 
a  seventh  on  the  ground  that  there  was  not  a 
true  separation  of  trials,  but  really  one  trial, 
and  that  they  were,  therefore,  entitled  to  as 
many  challenges  as  if  the  whole  thirteen  were 
upon  trial.  Challenge  repelled.  Upon  a  charge 
that  the  panels  did  form  part  of  a  riotous  mob 
acting  of  common  purpose,  proof  allowed  that 
a  meeting  was  held  previous  to  the  date  in 
the  indictment  of  the  alleged  mobbing  and 
rioting,  what  took  place  at  the  meeting,  and 
the  action  of  the  authorities  subsequent  to 
it.  Evidence  for  one  of  the  panels  refvsed,  to 
prove  that  he  had  a  week  before  the  alleged 
mobbing  and  rioting  told  a  witness  and  others 
to  have  nothing  to  do  with  the  mob  and  the 
proceedings  at  the  farm.  Verdict  of  the  jury 
accepted,  finding  certain  of  the  panels  guilty 
of  mobbing  and  rioting,  but  that  part  of  the 
indictment  charging  them  with  endeavouring 
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to  ntenOf  Ac.,  not  proveni  although  there 
only  one  charge  in  the  indictmeiit.  H.M, 
AdvfjcaU  T.  Maeleod  and  Othtn,  1888, 1  White 
564* 

079.  Pioeadim  —  Trial  —  Petit&cm  for 
Libimtioii  —  Undue  IMaj  in  Bringiiif 
PriMMr  to  Trial--«tAtata  1701,  c.  6.— A 
lyrijooer,  who  hed  remained  in  priaon  untried 
lor  nearly  nine  montha  alter  the  firat  warrant 
ot  commitment  waa  iaaoedy  two  Circuit  Courta 
having  paaaed  in  the  meantime,  presented  a 
petition  lor  liberation.  Petition  refusedy  in 
reapect  a  Irefh  indictment  had  been  served 
on  which  prisoner  waa  to  be  tried  ten  days 
later.  Ojdnum  {per  Ld.  Justioe-Clerk  Mon- 
creiff )  that  such  a  petition  waa  competent  at 
common  law  notwithstanding  the  Statute  ol 
170L  Keith  v.  Lord  AdvocaU,  1876  (J.),  2  R 
27;  12  8.  L.R.  483. 

680.  Procodnre— Trial— Ploft  in  Bar— 
ThoUnc  an  AaalBft  Aflianlt — Murder. — A 
person  who  has  been  convicted  ot  assault  may 
alterwards  be  tried  lor  murder,  il  death  super- 
vene. H»M,  Advocate  v.  O'Qmnory  1882  (J.), 
10R.40. 

681.  Procedure  —  Trial — Separation  of 
Triali — Evidence. — A  maater  and  his  assis- 
tant were  charged  together  with  a  statutory 
offence.  The  master  asked  lor  a  separation  ol 
the  trials  in  order  that  he  might  call  his 
assistant  as  a  witness.  This  was  relused,  and 
both  were  convicted.  The  Oourt  thought  the 
relusal  to  separate  the  trials  improper,  and 
qtuuhed  the  conviction.  Kerr  v.  PhyUf  1893 
(J.),  20  R.  60  i  30  S.  L.  B.  607. 

682.  Procedure  —  Trial  •— Separation  of 
Triala— Jndge's  Discretion.— P^r  Ld.  Mon- 
creiff:  ''A  motion  lor  separation  of  trials  is 
very  seldom  granted.  Still  more  seldom  does 
the  Oourt  qtuuh  a  conviction,  on  the  ground 
that  it  has  been  relused.  There  may  be  other 
cases,  but  at  present  I  know  ol  none  except 

Kerr  (3  White  480;  20  R.  (J.)  60).  The 
reason  is,  that  the  question  is  one  of  dis- 
cretion of  the  presiding  judge,  and  unless  it 
can  be  made  out  conclusively  that  he  was 
wrong  in  the  exercise  of  that  discretion,  we 
will  not  interfere."  Sangster  and  Others  v. 
H.M,  Advocate,  1896  (J.),  24  R.  3;  34  S.  L.  R. 
65;  4  8.  L.  T.  135. 

683.  Procedure  —  Trial  —  Separation  of 
TrialB— Summary  Trial— Recall  of  Witness 
—Documentary  Evidence — Label— Bottle 
—Article  produced  by  Witness  and  re- 


tained hf  HIb.— In  a  slispenainn  of  a 
vietion  of  a  man  who  had 
with  hia  daqghter  of  aeUing 
withoat  licenee,  hdd  (1)  tint 
iriala  ia  a  matter  of  diacratioo  off  the 
ing  judge ;  (2)  it  ia  withm  a  judge's  rii^hi  to 
recall  a  witness ;  (3)  the  Summary  Prooednre 
Act  requires,  not  any  ^  article  "  spoken  to  in 
evidence,  but  any  **  doeome&tary  *  evidence  to 
be  noted  ;  and  (4)  a  witness  may  poll  aoyiluBg 
from  his  pocket  to  ezpbdn  his  evidenee,  and 
put  it  back  again  withoat  that  article  beeoaa- 
ing  a  production  in  the  caae  and  requixiiig  to 
be  noted  CoiUson  v.  MUekdl,  1897  (J.X  24 
R.  62;  34  S.  L.  R  588  ;  4  &  L.  T.  343. 

684.  Ftoeednro  — Trial  — SepaiBtioB  of 
Trials— inie  of  Aecnaed— WitneM> — ^Pro- 
cedure where  two  of  four  panels  moved  ffor 
the  separation  of  tlieir  trials  on  the  gTound 
that  the  evidence  of  the  wife  of  one  of  the 
othera  was  essential  to  prove  their  defence. 
KM.  AdvoeaU  v.  GoUan  de  Tdfmds,  1875,  3 
Ck>up.  82. 

685.  Frocednre— Trial —Sepaiatioii  of 
Trials  where  One  of  Several  Panels  PlesMb 
Chiilty. — Motion  for  the  separation  of  trials 
granted,  where  several  panels  were  charged  in 
the  same  indictment,  in  order  that  one  who 
has  pleaded  guilty  might  be  called  am  « 
witness  in  exculpation  at  the  trial  of  the 
others,  and  when  the  proae<mtor  did  not 
oppose  the  motion.  HJi,  AdvooaU  v.  Tunur^ 
Seymour  and  Muir,  1881, 18  S.  L.  R.  491. 

686.  Procedure— Trial— Summary  Pro- 
secution —  Witness  Failing  to  Attend  — 
Adjournment— Snnunary  Procedure  (Scot- 
land) Act»  186i  sees.  10,  11,  12.— JT^  that 
a  motion  for  adjournment  of  a  trial  under  a 
summary  complaint,  on  the  ground  that  a 
witness  cited  for  the  defence  had  not  appeared, 
had  in  the  circumstances  been  properly  re- 
fused. Hatning  and  Another  v.  Afilroy,  1893^ 
I  Adam  86. 

687.  Procedure  — Warrant— Citation  of 
Statute — Wrong  Citation.- A  wrong  cita- 
tion of  a  statute  against  which  an  offence  has 
been  committed,  contained  in  a  warrant  follow- 
ing upon  a  conviction,  vitiates  the  whole  pro- 
ceedings Dunn  V.  Mustard,  1899  (J.),  1  F.  81 ; 
36  S.  L.  R.  905  ;  7  S.  L.  T.  136. 

688.  Procedure  —  Warrant  —  Fugitive 
Offenders  Act,  1881  —  Regularity  —  In- 
dorsed by  Secretary  of  State.— A  warrant 
for  apprehension,  duly  indorsed  by  a  Secretary 
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of  State,  must  be  received  by  a  magistrate  to 
whom  it  is  presented  under  the  above  Act,  as 
regular  and  valid  in  all  respects.  Carlm  v. 
Government  of  Cape  Colony,  <kc.,  1885  (J.),  12 
R.  50;  22S.  L.R.906. 

689.  Procedure— Warrant— Wamiit  of 
Imprisonmeiit — Alteration.— A  magistrate 
having  convicted  two  prisoners,  signed  a 
warrant  to  convey  "  him  "  to  prison.  "  Him  " 
was  changed  to  ''them,"  but  not  authenti- 
cated. Oonviction  quashed,  Beid  v.  MiUer, 
1899  (J.),  1  F.  89 ;  36  S.  L.  R.  910 ;  7  S.  L.  T. 
120. 

690.  Procedure  —  Warrant  —  Warrant 
wrongly  Dated. — A  person  arrested  without 
warrant  on  a  charge  of  theft  was  brought 
before  a  police  magistrate,  who,  before  trial, 
signed  a  warrant  dated  the  day  before.  There 
was  no  service  of  the  warrant  on  the  accused. 
Held  that  there  was  no  ground  for  setting 
aside  the  proceedings  which  followed.  Orr  v. 
Deans,  1902  (J.),  4  F.  90 ;  39  S.  L.  R  649 ; 
10  S.  L.  T.  95. 

691.  Private  Prosecutor— Concurrence  of 
Fiscal— Breach  of  Bye-law— Railway-In- 
stance.— A  complaint  at  the  instance  of  ''the 
G.  N.  S.  Railway  Company,  and  W.  M.  the 
manager  on  their  behalf,  with  the  consent  and 
concurrence  of  the  procurator-fiscal,"  for  a 
contravention  of  one  of  the  company's  bye- 
laws,  is  unobjectionable  in  point  of  instance. 
GreaJt  North  of  Scotland  Rly,  Coy,  v.  Anderson, 
1897  (J.),  25  R  14 ;  35  S.  L.  R  40 ;  5  S.  L.  T. 
159. 

692.  Private  Prosecutor— Concurrence  of 
Fiscal— Ground  Game  Act»  1880.— Where  a 

prosecutor  has  no  title,  the  concurrence  of  the 
procurator-fiscal  will  not  cure  the  defect.  The 
tenant  of  a  farm,  with  the  concurrence  of  the 
procurator-fiscal,  brought  a  complaint  against 
the  shooting  tenant  in  an  adjacent  plantation 
(with  which  he  had  no  concern)  of  a  contra- 
vention of  the  Ground  Qame  Act.  Held  that 
the  instance  was  bad.  Duke  of  Bedford  v.  Keir, 
1893  (J.),  20  R.  65 ;  30  S.  L.  R  642. 

693.  Private  Prosecutor— Concurrence  of 
Fiscal — Trade  Mark.— A  person  whose  trade 
mark  rights  had  been  infringed  prosecuted 
with  the  concurrence  of  the  procurator-fiscal. 
Held  that  his  title  was  good.  Per  Ld.  Mon- 
creiff :  ''  I  think  that,  as  a  general  rule,  where 
the  statute  is  not  passed  solely  in  the  public 
interest,  and  is  silent  as  to  the  prosecutor,  a 
party  who  can  qualify  an  interest  will  be  en- 


titled to  prosecute  for  a  contravention  of  the 
statutory  provisions."  Bums  v.  Turner,  1897 
(J.),  25  R  38 ;  35  S.  L.  R  265 ;  5  S.  L.  T.  226. 

694.  Private  Prosecutor— Concurrence  of 
Lord  Advocate. — Leave  to  a  private  person 
to  prosecute  a  criminal  charge  refused,  Robert- 
son V.  H.M.  Advocate,  1887  (J.),  15  R  1 ;  25 
S.  L.  R  16. 

695.  Private  Prosecutor— Customs  Officer 
— Revenue. — ^Any  ofiicer  of  Customs,  under 
the  order  and  directions  of  the  Commissioners, 
may  prosecute,  defend,  or  conduct  any  pro- 
ceedings before  any  justice  in  any  matter 
relating  to  the  Customs.  Mitchell  v.  Fov/mter 
and  Others,  1900  (O.  H.),  8  S.  L.  T.  191. 

696.  Private  Prosecutor  —  Landlord  — 
Ground  Game  Act»  1880.— A  landlord,  having 
an  interest  in  the  enforcement  of  the  Ground 
Game  Act,  1880,  has  a  title  to  prosecute  with 
the  concurrence  of  the  procurator-fiscal  any 
breach  of  its  provisions  in  relation  to  farms 
let  by  him.  WDovM  v.  Cochrane,  1901  (J.), 
3  P.  71 :  38  S.  L.  R  795;  9  S.  L.  T.  58. 

697.  Private  Prosecutor— Law-Agent— 
Appearance  by  —  Summary  Jurisdiction 
Act»  1881,  sec.  9  (1).~-A  private  prosecutor 
who  has  himself  signed  the  complaint  may 
appear  by  a  qualified  agent  in  the  subsequent 
stages  of  the  process.  Finlayson  v.  Bunbury, 
1898 (J.), 25  R  110;  35S.L.R438;  5S.L.T. 
301. 

698.  Private  Prosecutor— Registrar  under 
Pharmacy  Acts— Statutory  Cffence— Phar- 
macy Act,  1868. — The  registrar  appointed  by 
the  Pharmaceutical  Society  under  the  Phar- 
macy Acts  has  a  title  to  prosecute  for  breaches 
of  the  Act  with  the  concurrence  of  the  procu- 
rator-fiscal Bremridge  v.  Smith,  1902  (J.),  4 
F.  50 ;  .39  S.  L.  R  504 ;  9  S.  L.  T.  436. 

699.  Private  Prosecutor— Statutory  Au- 
thority— Title  to  Sue. — A  private  person 
vested  by  statute  with  authority  to  prosecute 
summary  complaints  for  statutory  o£fences  is 
not  obliged  to  set  forth  in  his  complaints  the 
statute  from  which  he  draws  his  title.  Kmslie 
V.  Paterson,  1897  (J.),  24  R  77 ;  34  S.  K  R 
674 ;  5  S.  L.  T.  77. 

700.  Private  Prosecutor— Statutory  Au- 
thority to  Prosecute— Railway— Glasgow 
Oity  and  District  Railway  Act,  1882,  sec. 
39— Construction  of  Statute— Portion  of 
Street  "  opposite"  Obstruction.— A  private 
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Act  of  Parliament  which  empowered  a  com- 
pany to  construct  an  onderground  railway 
within  a  city,  and  for  the  purposes  of  their 
undertaking  to  interfere  with  and  open  up 
the  carriage-way  of  streets,  enacted  that  if 
such  carriage-ways  should  not  be  restored 
within  three  months,  the  company  should  be 
liable  in  a  penalty  recoverable  on  summary 
application  "by  all  or  any  of  the  proprietors 
or  tenants  in  that  part  of  the  street  which  is 
opposite  the  respective  portions  which  shall 
not  be  restored.''  Held  that  it  was  sufficient 
to  give  the  owner  or  tenant  of  a  comer  house 
a  title  to  recover  the  penalty  that  the  ob- 
struction was  partly  opposite  the  area,  though 
the  portion  of  street  opposite  the  house  itself 
was  clear  of  obstruction.  Glatgcw  District  Ely. 
Coy,  V.  Meldrum's  Trs.,  1884  (J.),  11  R.  59  ;  21 
S.  L.  R.  778. 

701.  Prosecntor— Board  of  Trade— Mar- 
chaat  Shipping  Act^  185i  mc  6Q1.--Held 
that  a  prosecution  for  a  contravention  of  the 
Merchant  Shipping  Act,  brought  by  the  Board 
of  Trade  with  the  consent  and  concurrence 
of  the  procurator-fiscal,  was  incompetent. 
Simpson  v.  Board  of  Trade,  1892  (J.),  19  R.  66  ; 
29  S.  L.  R  603. 

702.  Prosecutor  —  Buigh  Prosecutor  — 
Person  appointed  by  Magistrate— Mandate 
—Burgh  Police  Act»  1892,  sec.  462.— Magis- 
trates may  appoint  deputies  to  prosecute  on 
behalf  of  the  burgh  prosecutor  (Burgh  Police 
Act,  1892,  sec.  462).  Held  that  such  ap- 
pointment must  be  made  in  writing;  and  a 
conviction,  obtained  by  a  person  authorised 
orally,  qttashed.  Question:  Does  this  rule 
apply  to  superintendents  of  police  under  the 
Glasgow  Police  ActsP  Dunlop  v.  Sempilly 
1900  (J.),  2  F.  46 ;  37  S.  L.  R.  750 ;  8  S.  L.  T. 
43;  DeuxiH  v.  Neilson,  1900  (J.),  2  F.  57;  37 
S.  L.  R.  922 ;  8  S.  L.  T.  147. 

703.  Prosecutor  — District  Committee- 
Title— Contravention  of  Public  Health  Act 
— Infectious  Person— Crimen  Continuum.— 
Where  certain  persons  were  charged  with 
the  offence  of  placing  infected  persons  in  a 
carriage,  <&c.,  and  conveying  them  from  one 
place  to  another,  held  that  the  Kelso  District 
Committee  had  no  title  to  prosecute  for  such 
contravention  of  the  Public  Health  Act  out- 
side their  district.  Kelso  District  Committee  v. 
Fairbaim,  1891,  3  White  94;  29  S.  L.  R.  284. 

704.  Prosecutor  —  Inspector  of  Poor  — 
Detention  in  Industrial  School  —  Claim 
against  Parish  for  Maintenance  of  Pauper 


Child  in  Industrial  School  —  Industrial 
Schools  Actk  1866^  sees.  14,  3S.— A  msgis- 
trate  having  granted  orders  under  the  Indiii- 
trial  Schools  Act,  1866,  for  the  detentioo  of 
three  children  in  an  industrial  school,  as  being 
subject  to  the  provisions  of  the  Act,  and  the 
children  having  been  detained  thereon,  s 
claim  under  sec  38  of  the  statute  for  the 
expense  of  maint*aining  them  was  subse- 
quently made  by  the  Inspector  of  Industrial 
Schools  against  the  Inspector  of  the  Poor  of 
the  parish  to  which  they  were  alleged  to  be 
chargeable  as  paupers,  and  the  Inspector  of 
the  Poor  thereupon  presented  a  Bill  in  the 
High  Court  of  Justiciary  for  suspension  of 
the  said  orders,  on  the  ground  of  irregularity 
in  the  proceedings,  and  of  inoon&petency  bf 
reason  of  the  children  not  being  chargeable  ss 
paupers.  Held  that  the  suspender  had  no 
title  to  insist,  as  it  appeared  that  the  children 
had  never  been  chargeable  to  the  parish  of 
which  he  was  inspector,  and  did  not  there- 
fore fall  within  the  provisions  of  aec.  38 ;  and 
the  Bill  dismissed,  Deas  v.  Stewart  and  OUia%, 
1885,  5  Coup.  638 ;  22  i^.  L.  R,  846. 

706.  Prosecutor— Inspector  of  Wei^ts 
and  Measures— Sale  of  Food  and  Dross 
Aet^  187S,  sees.  6»  ^— Expenses.— OpM«o« 
by  Ld.  Kinoaimey,  that  the  inspector  of 
weights  and  measures,  in  prosecuting  com- 
plaLuts  under  the  Sale  of  Food  and  Drugs  Act^ 
is  in  the  position  of  a  public  prosecutor ;  thst 
the  said  Act  does  not  authorise  an  award  oi 
expenses  in  a  prosecution  for  a  contravention 
of  sees.  6  and  9 ;  and  that  the  statement  of 
liability  for  expenses  was  improper  to  be 
inserted  into  a  complaint  for  contravention  of 
these  sections.  Mackirdy  v.  M^Kendrick,  1897 
(J.),  25  R.  49 ;  36  S.  L.  R.  267 ;  6  S.  L.  T.  254. 

706.  Prosecutor— Law-Agent— Bay  Tres- 
pass Act— Complaint  signed  by  Law-Agent 
— A  complaint  under  the  Day  Trespass  Act 
may  be  signed  by  a  duly  authorised  law-agent, 
and  the  complainer  may  be  represented  by  s 
law-agent  at  the  triaL  Shaw  Stewart  v.  ^^il- 
8071, 1881  (J.),  8  R.  33 ;  18  S.  L.  R.  573. 

707.  Prosecutor  —  Lord  Advocate  — 
Ohange  of— "Beceive  Appointment."'' 

The  appointment  of  a  Lord  Advocate  dates 
from  the  day  on  which  his  commission  is 
issued.  Prior  to  that  date  the  instance  of 
his  predecessor  in  office  is  good.  Hallidaff  y- 
JVilson,  1891  (J.),  19  R.  3 ;  29  S.  L.  R.  67. 

708.  Prosecutor  —  Lord  Advocate  — 
Change  of  Ministry. — A  change  of  ministry 


having  occunvd,  and  the  Lord  Advocate  not 
yet  having  been  aworu  into  offioe,  the  Ooart 
appointed  two  memben  of  the  bar  ■pra  re  noia 
to  act  as  counsel  for  Her  Majesty  at  the 
Spring  Oireuit,  held  at  Glasgow  in  1880. 
PvblK  Protectdor,  QIatgow,  1880,  4  Coup.  326, 

709.  FrosacatOT  —  Lord  Advocate  — 
BaiMd  to  Honae  of  Lords— Frocednn,— 
The  Lord  Advocate  having  been  appointed  a 
member  of  the  House  of  Lords,  but  it  being 
unoert^n  on  the  daj  of  the  meeting  of  the 
Spnng  Oircuit,  held  at  Inveraray  in  1860, 
whether  he  liad  formally  resigned  the  office  of 
Lord  Advocate,  the  Court  appointed  one  of  the 
previous  Advocate's-depute  to  act  as  Counsel 
for  Her  Majesty,  without  prejudice  to  the 
powers  which  he  might  have  in  virtue  of  his 
commission  from  the  Lord  Advocate.  Pyilic 
ProaecvtoT,  Inveraray,  1860,  4  Coup.  32G. 

710.  Pnwflcntor  —  Procnrator-Fiscal  — 
Bnach  of  Tnunwftr  BegtUations.— .^<U 
that  the  procurator-fiscal  had  a  title  to  pro- 
secute for  a  breach  of  the  Glasgow  Corporation 
Tnmways  Regulations.  Simpion  v.  Olatgow 
Corjm.,  1902,  4  F.  611  ;  39  a  L.  R.  371;  8 
S.  L.  T.  401. 

711.  ProMcntor  —  Procurator-Fiscal  — 
Ooncnrrence  of  FiscaL— Complaints  which 
require  the  concurrence  of  the  fiscal  must 
have  that  concurrence  at  the  date  of  service. 
Lundie  v.  MacBrayne,  1894  (J.),  SI  R  33  j  31 
S.L.  R337;  1  S.  L.  T.  467. 

712.  Piosecator  —  Frocuiator-Fiscal  — 
Public  -  HooBOB  Acts.  —  Complaints  for 
breaches  of  the  provisions  of  the  Publio- 
Houses  Acts  may  be  at  the  instance  of  a 
procutatoi^fiscaL  Stirling  v.  Dickeon,  1900 
(J.),  3  F.  17  ;  38  S.  L.  R.  19B ;  8  S.  L.  T. 
341. 

713.  Froucntor  —  Procarator-FiBcal  of 
Jnstice  of  the  Peace  Ooort  —  Salmon 
Fiflheries  Act,  18S8,  sec.  ^.—Htid  that 
offences  under  the  above  Act  might  be  pro- 
secuted at  the  instance  of  the  procurator- 
fiscal  of  the  Justice  of  the  Peace  Court. 
Gemmeti  v.  Haddtn  and  Anoiher,  1886  (J.),  12 
B.43;  22S.  L.R  843. 

714.  Prosociitor  —  Procniator-Fiscal  — 
Sheriif  Oonrt— Sea  FisherieB  Act,  1883,  sec. 

11. — A  tomplaint  under  the  above  Act  may 
bu  proaeoutod  at  the  instance  of  a  procurator- 
fiscal  o{  a  Sheriff  Court.  Ni()ioUntt  v,  YooU, 
1885  (J.),  12  R.  46;  22  S.  L.  R.  842. 


71S.  Prosecutor  —  Procurator-Fiscal  — 
Bubstitate.  —  A  procurator-fiscal  at  whose 
instance  a  libel  proceeded  was  not  present  at 
the  diet.  Held  that  another  procurator-fiscal 
of  the  some  Court  was  entitled  to  prosecute 
the  libel.  Maerat  v.  Cooper,  1882  (J.),9  R  11  ( 
Ifl  S.  L.  R  43S. 

718.  Prosecutor  —  Piocurator-Fiscal  — 
Substitute. —Conviction  obtained  bya  person 
acting  for  the  fiscal  during  his  absence,  but 
not  qualified,  quaihed.  (V^alker  v.  Emdit,  1899 
{J,),2F.  18;  37S.L.  R239;  7  8.  L.T.  281. 

717.  Sentence— Amount — Culpable  Homi- 
cide—Accident.— A  clerk  pleaded  guilty  to  a 
charge  of  culpable  homicide.  He  had  accident- 
ally, though  carelessly,  shot  a  fellow-cleric. 
The  Court  diamieted  him  from  the  bar.  H.M. 
Advocait  V.  A.  R,  1887  (J.),  16  R.  30;  26 
a  L.  R.  456. 

718.  Sentence  —  Amount  —  Ezcessive  — 
Imprisonment— AltamatlTe  Fine.— A  man 
was  sentenced  to  pay  a  fine  or  suffer  sixty 
days'  imprisonment.  The  utmost  sentenoe 
permissible  in  the  circumstances  was  six 
weeks.  The  Court  qutuhed  the  conviction  in 
whole.  MacUod  v.  Mackerau,  1901  (J.),  4  F. 
13;  39aL.  R  275i  9  a  L.  T.  2Q2. 

719.  Sentence— AmoQUt—Fiitt-Baistng— 
He&tal  Derangement— Schoolboy— Special 
Beport.— Sentence  of  twelve  months  pro- 
nounced on  a  schoolboy  of  sixteen  who  pleaded 
guilty  to  fire-raising  and  attempted  fire- 
raising,  and  a  report  of  the  medical  evidence 
and  previous  history  of  the  panel  ordered  to 
!«  forwarded  to  the  governor  of  tbe  gaoL 
H.M.  AdvocaU  v.  Fergut»m,  1894,  1  A.  517. 

720.  Sentence — Amount  —  Forgery  and 
Uttering.- A  panel  having  pleaded  gt^ty  to 
a  charge  of  forgery  and  uttering  a  bond  and 
disposition  in  security,  and  three  signatures 
to  it,  by  means  of  which  he  obtained  £489 
sterling,  and  with  which  sum  he  then  left  the 
country,  sentence  of  eight  years'  penal  servi- 
tude was  pronounced.  H.M.  Advocate  v.  Barr, 
1867,  I  White  365. 

721.  Sentence — Amount — Malicious  Mis- 
chief— Oireumxtaiuxi  in  which  a  panel,  who 
pleaded  guilty  to  a  charge  of  malicious 
mlacluef  by  shooting  at  and  killing  a  horse, 
was  sentenced  to  one  month's  imprisonment. 
H.M.  Adi-^i'U-  V.  SI'iMrt,  1h:4.  i!  Coup.  554, 

722.  Sentence  —  Amoont  —  Theft  — 
ProTioua  Convictions.— The  Court  Beuteiiued 
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a  woman  fifty-MTen  years  of  age,  who  had 
ten  previous  convictions,  and  who  had,  while 
awaiting  trial,  been  nearly  three  months  in 
prison,  to  eight  months'  imprisonment  for 
the  theft  of  seven  and  a  half  yards  of  doth. 
H,M.  AdvoeaU  v.  WcU$on,  1884  (J.),  6  Ooup. 
448;  IIB.  63;  21  S.  L.  R  561. 

728.  Sentence— Oompetency—Embeszle- 
ment  —  Verdict.  —  Upon  an  indictment 
charging  the  panel  with  having  embessled 
£476  of  burgh  assessments,  the  jury  brought 
in  a  verdict  finding  the  panel  guilty  of  '' mis- 
appropriation "  of  part  of  the  sum.  On  being 
requested  by  the  Sheriff-Substitute  to  substi- 
tute "  embesslement "  for  "  misappropriation,'' 
they  refused,  and  stated  that  they  did  not 
wish  to  return  a  verdict  of  embezzlement. 
Sentence  of  three  months'  imprisonment 
having  been  passed,  a  Bill  of  Suspension  was 
brought,  and,  when  called,  counsel  for  the 
respondent  stated  that  the  verdict  could 
not  be  supported  as  justifying  the  sentence, 
and  the  bill  passed.  Macmillan  v.  H,M, 
AdvocaU,  1888,  1  White  572;  25  S.  L.  R 
315. 

724.  Sentence— Oompetency— Immediate 
ImpriBonment  instead  of  after  Fourteen 
DajTB— Public-Honse  Offence— Act  9  Geo. 
IV.  c  58,  sec.  21. — ^A  spirit  dealer  who  was 
convicted  of  a  second  offence  against  the  laws 
for  the  regulation  of  public-houses  was  sen- 
tenced to  pay  a  fine,  and  in  default  of  im- 
mediate payment  to  be  imprisoned  for  thirty 
days.  HM  that  under  sec.  2L  of  the  above 
Act  the  conviction  and  sentence  were  bad. 
Ritchie  v.  Brovni,  1884  (J.),  11  R  20;  21 
S.  L.  R  25.  Rhodes  v.  Ross,  1870, 1  Ooup.  469 
follotoed, 

725.  Sentence— Oompetency— Malicions 
Mischief  —  Special  Malice  —  Verdict  — 
Aggravation.  —  Upon  an  indictment  which 
charged  malicious  mischief  in  the  major,  and 
set  forth  in  the  minor  certain  injuries  in- 
flicted by  the  panel  upon  a  cow,  which  caused 
its  death — adding,  "  and  this  you  did  wilfully 
and  with  the  malicious  intent  of  injuring  the 
owner,"  the  verdict  found  the  panel  guilty  of 
malicious  mischief  as  libelled,  but  without  the 
malicious  intention  of  specially  injuring  the 
owner.  Heldy  upon  an  objection  to  sentence 
following,  that  the  special  malice  negatived  by 
the  verdict  was  libelled  as  a  quality  or  aggra- 
vation only,  and  not  as  of  the  essence  of  the 
crime,  and  sentence  of  eighteen  months'  im- 
prisonment pronounced.  H.M,  Advocate  v. 
Thomson,  1874,  2  Coup.  551. 


726.  Sentence  —  Competency  —  TrevianB 
OonTiction. — Where  a  judge  passed  upon  a 
boy  of  nine  years  a  sentence  which  proceeded 
partly  upon  a  previous  oonvietion  obtained 
iHien  the  child  was  five,  the  €k>urt  quashed 
the  sentence.  Grant  v.  AUan^  1889  (J.^  16  R. 
87 ;  26  S.  L.  R  543. 

727.  Sentence— Ckxmpetency — Befonu^ 
tory  Schools  Act»  1666^  sec.  14— Breadi  of 
the  Peace. — ^A  magistrate  has  no  power  under 
sec  14  of  the  Reformatory  Schools  Act,  1866, 
to  send  a  boy  to  a  reformatory  school  for  a 
breach  of  the  peace.  M^QtUre  v.  Fairhaim, 
1881  (J.),  9  R  4;  19  S.  L.  R  72. 

728.  Sentence— Gompetency-intraiireB 
—Award  of  Expenses.— Where  a  sentence 
was  ultra  vires  in  respect  of  an  award  of  ex- 
penses, the  Court  suspended  quoad  the  award  of 
expenses,  but  quoad  uUra  allowed  the  sentence 
to  stond.  SteuxtH  v.  M'Niven^  1891  (J.),  18  R 
36  ;  28  S.  L.  R  352. 

729.  Sentence— Ck»npetency—Wlii|ipiiis 
—Powers  of  Magistrate— Glasgow  Police 
Act^  1866,  sec.  135,  snbsec.  5— Prisons  (Scot- 
land) Act,  1851— Whipping  Act»  1862. — 
Upon  a  complaint  brought  under  sec  135, 
subsec.  5,  of  the  QUsgow  Police  Act  of  1866, 
charging  an  accused  with  ''  the  crime  of  bein^ 
riotous  and  disorderly  in  his  conduct  by  throw- 
ing  peasemeal  or  soot,  or  otherwise  creating 
a  noise  or  disturbance,"  and  concluding  for  a 
fine,  or,  alternatively,  imprisonment,  a  stipen- 
diaiy  magistrate  sentenced  a  youth  of  fifteen 
years  of  age  to  receive  fifteen  stripes,  in 
terms  of  the  Acts  14  &  15  Vict.  c.  27,  and 
25  Vict.  c.  18.  The  conviction  and  sentence 
quaslied  upon  appeal,  in  respect  that  the  Act 
14  &  15  Vict,  a  27  had  been  repealed,  and 
that  the  Act  25  Vict.  c.  18  gave  no  warrant 
for  whipping  except  in  the  case  of  boys  who 
are  not  above  fourteen  years  of  age  ;  and, 
second,  that  whipping  was  not  sanctioned  by 
the  common  law  in  such  a  case  as  that  in 
question.    Stevenson  v.  Lang,  1878,  4  Coup.  76. 

730.  Sentence— Expenses— Day  Trespaas 
Act— The  Summary  Jurisdiction  Act^  1881, 

sec.   i.— Tough,  dx,   V.  Mitchell,  1886  (J.),   1 
White  79 ;  13  R  44 ;  23  S.  L.  R  514. 

731.  Sentence  —  Expenses  —  Excessi^ve 
Award. — ^Where  a  conviction  contains  an 
illegal  award  of  expenses,  if  that  is  separable 
from  the  rest  of  the  sentence,  it  can  be  set 
aside,  leaving  the  rest  to  stand.    MUeheU  v. 
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Foumier,  1900  (O.  H.),  8  S.  L.  T.  191.  Banks 
V.  Welsh,  1899  {J.\  2  F.  11 ;  37  S.  L.  R.  98. 

782.  Sentence  —  Expenses  —  Excessive 
Award-— Smnmary  Jurisdiction  (Scotland) 
Act,  1881,  sec  33  (a).— On  a  oomplaint  under 
the  Summary  Jurisdiction  (Scotland)  Act, 
1881,  an  accused  was  adjudged  to  pay  a  fine, 
plus  expenses  in  ezoess  of  the  statutory  limit, 
and  in  default  to  be  imprisoned.  The  Court 
suspended  the  conviction  and  sentence  on  the 
groimd  that  the  excessive  award  of  expenses 
made  it  illegal.  Murphy  v.  AP Donald,  1898 
(J.),  25  B.  95;  36  S.  L.  R.  933;  6  S.  L.  T.  121. 

733.  Sentence  —  Expenses  —  TraveUing 
Costs  of  Prosecutor— Smnmary  Jurisdiction 
(Scotland)  Act,  1881,  sec.  4»  Sched.  A.— A 

conviction  and  sentence  quashed  where  the 
accused  was  sentenced  to  pay  costs  which  in- 
cluded the  travelling  expenses  of  the  prose- 
cutor. WTiiUans  v.  Stevenson,  1902  (J.),  5  F. 
11 ;  40  S.  L.  R.  278;  10  S.  L,  T.  443. 

734.  Sentence  —  Form  —  Ambiguity.  — 
A  conviction  and  sentence,  condemning  ten 
persons  each  to  pay  a  fine,  the  goods  of  any 
one  failing  to  pay  to  be  poinded,  was  capable 
of  being  read  so  as  to  mean  that  the  goods 
of  all  might  be  poinded  for  the  default  of  one. 
The  Court  qwuhed  the  conviction.  Macleman 
v.  Middleton,  1901  (J.),  3  F.  70;  38  S.  L.  R. 
793;  9S.  L.T.  58. 

735.  Sentence  —  Form  —  Ambiguity— 
Alteration  after  Pronouncement— Execu- 
torial Matter— Sea  Fisheries  Act,  1883, 
sec.  20,  subsec.  2~Sea  Fisheries  (Scotland) 
Amendment  Act,  1885,  sec.  4.— The  sentence 
on  a  person  convicted  of  a  contravention  of 
the  fishery  bye-laws  contained  two  dates  on 
which  imprisonment  might  follow  default, 
and  was  altered  after  being  pronounced  as 
regarded  certain  executorial  matter.  Sus- 
pension refused,  Mackenzie  v.  AUa/n,  1889,  2 
White  253 ;  26  S.  L.  R.  413. 

736.  Sentence  —  Form  —  Ambiguity— 
Penalty— No  Warrant  for  Imprisonment. 

—  Conviction  held  void  from  uncertainty 
where  the  accused  was  convicted  of  an  oflfenoe, 
and  adjudged  to  pay  a  certain  penalty  and 
expenses,  but  where  there  was  no  warrant 
for  imprisonment.  Binnie,  dec,  v.  Jameson^ 
1890,  2  White  480. 

737.  Sentence  —  Form  —  Amendment  — 
Summary  Prosecutions  Appeal  Act,  1875, 
sec.  3.  —  Held  that    it    was   competent  to 


amend  an  incompetent  sentence  pronounced 
by  the  inferior  Court.  Macbeath  v.  Fraser, 
1886  (J.),  14  R.  16 ;  24  S.  L.  R  77. 

738.  Sentence— Form — Disconformity  to 
Oomplaint— Education  Acts,  1872,  1883.— 
On  a  complaint  charging  the  accused  with  a 
contravention  of  the  Education  Act,  1872, 
held  incompetent  to  pronounce  an  attendance 
order  under  the  Act  of  1883.  McDonald  v. 
Duff,  1891  (J.),  19  R.  1 ;  29  S.  L.  R  44. 

739.  Sentence— Form— Imprisonment  as 
Alternative  to  Fine.  —  See  Weshoood  v. 
Taylor,  1900  (J.),  3  F.  1;  37  S.  L.  R  928;  8 
S.  L.  T.  147. 

740.  Sentence  —  Form  —  Imprisonment 
unmediate  in  Defiault  of  Payment  of 
Penalty— Public-House— Home-Drummond 
Act^  sec.  21. — A  publican  convicted,  under 
the  Public-Houses  Acts,  of  a  second  oifence 
in  breach  of  the  terms  of  her  certificate,  was 
sentenced  to  pay  a  penalty,  and  in  default 
of  immediate  payment  to  imprisonment  for 
thirty  days.  She  paid  the  penalty,  and 
appealed.  Held  {following  Rhodes  v.  Ross, 
High  Court,  Sept.  23,  1870,  Coup.  469)  that 
the  conviction  and  sentence  was  bad,  as  sec. 
21  of  the  Home-Drummond  Act  allowed  a 
person  convicted  of  a  second  offence  fourteen 
days  for  payment  of  the  penalty,  and  the 
part  of  the  sentence  inflicting  imprisonment 
was  incapable  of  being  separated  from  that 
which  imposes  the  penalty.  Ritchie  v.  Brown, 
1884  (J.),  5  Coup.  374  ;  11  R  20 ;  21  S.  L.  R 
525. 

741.  Sentence— Form— Imprisonment  on 
Failure  to  Pay  Penalty.— Form  of  sentence 
disapproved  of.  Westwood  v.  Taylor,  1900 
(J.),  3  F.  1  ;  37  S.  L.  R  928 ;  8  S.  L.  T.  147. 

742.  Sentence— Form— Joint  Sentence.— 
When  two  persons  are  found  guilty  under  the 
same  complaint,  separate  sentences  should  be 
pronounced  upon  them.  Allan  v.  Lamnh,  1900 
(J.),  3  F.  15;  38  S.  L.  R  166;  8  S.  L.  T. 
340. 

743.  Sentence  —  Form  —  Separation  of 
Parts— Declaration  of  Infkmy.— A  person 
convicted  of  perjuiy  was  sentenced  to  im- 
prisonment and  declared  infamous.  In  a 
suspension  on  the  ground  that  the  Sheriff 
had  no  power  to  pronounce  such  a  declaration^ 
and  that  accordingly  the  whole  conviction 
should  be  quashed,  the  Court  ordered  the 
deletion  of  the  declaration,  but  quoad  ulbra 
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refused  the  bill      Roberts  v.  Henderson^  1882 
(J.),  lOR.  6;  20S.  L.R  20. 

744.  Sentence— Fonn—Statatory  Offence 
—Prevarication  — Pablic-Honses  Amend- 
ment Act,  1862,  tec.  27.— A  sentenoe  follow- 
ing on  a  charge  of  prevarication  under  the 
Public-HouBes  Amendment  Act,  1862,  sec.  27, 
must  specify  the  particulars  of  the  offence. 
Souiar  v.  Stirling,  1888  (J.),  15  R.  62;  26 
8.  L.  R  4d9. 

746.  Sentence— Modification— Ineanity— 
Aberration  of  Mind. — Held  that  aberration 
or  weakness  of  intellect,  not  amounting  to 
insanity,  may  legitimately  be  taken  into 
account  as  modifying  the  character  and  punish- 
ment of  a  criminal  offence.  CircumUances  in 
which  a  prisoner  of  weak  intellect  was  sen- 
tenced to  six  months'  imprisonment  for  theft 
by  housebreaking,  aggravated  by  three  pre- 
vious convictions.    H,M,  Advocate  v.  M^Leaii^ 

1876,  3  Coup.  334. 

746.  Sentence— Modification— Weak  In- 
tellect—Setting Fire  to  Stacks  of  Hay.— 

Circumstances  in  which  weakness  of  mind,  not 
amounting  to  insanity,  was  taken  into  account 
as  modifying  the  character  and  punishment  of 
a  criminal  offence. — H,M,  Advocate  v.    Wilson^ 

1877,  3  Coup.  429. 

747.  Sentence— Modification— Weakness 
of  Mind— Insanity— Special   Defence.— A 

person  charged  before  the  High  Court  with 
the  crimes  and  offences  in  sees.  26  and  27  of 
1  Vict.  c.  36  (Offences  against  the  Post  Office), 
or  alternatively  with  theft,  proposed,  in  miti- 
gation of  punishment,  to  adduce  evidence  to 
prove  weakness  of  mind  on  his  part,  but  not 
insanity  such  as  to  infer  irresponsibility,  with- 
out having  lodged  a  special  defence,  and  the 
prosecutor  objected.  Objection  repelled,  and 
the  evidence  allowed  to  be  led.  Verdict: 
guilty  of  the  high  crimes  and  offences  under 
the  statute  as  libelled.  Sentence:  seven 
years*  penal  servitude.  H.M.  A  dvoccUe  v.  Smally 
1880,  4  Coup.  388. 

748.  Sentence  — Penalty  — Direction  to 
Pay  to  Clerk  of  Court— True  Creditor  in 
Penalty  Clerk  of  District  Board.— A  penalty 
for  a  statutory  offence  being  due  to  the  clerk 
of  the  District  Fishery  Board,  the  Sheriff 
ordered  the  accused  to  pay  it  to  the  clerk  of 
Court.  Held  that  this  was  a  convenient  mode 
of  payment  and  procedure,  the  clerk  of  Court 
being  liable  to  pay  over  to  the  true  creditor. 
Marshall  v.  Pkyn,  1900  (J.),  3  F.  21 ;  38  S.  L.  R. 
171;  8  S.  L.  T.  342. 


749.  Sentence— Penalty— Statutory  Mini- 
mom — Modification. — Held  competent  under 
the  Summary  Jurisdiction  Acts  to  modify  a 
penalty  for  a  statutory  offence,  below  the  statii- 
toiy  minimum  penalty.  Lambie  v,  Msants,  1 903 
(J.),  5  F.  82  ;  40  S.  L.  R  674 ;  10  S.  L.  T.  790. 

750.  Sentence— -Penalty— Statutory  Of- 
fence— Enforcement — Imprisonment — Sum- 
mary Procednre  Acts  —  Pbarmacy  Acte. 
1852,  1868. — ^A  penalty  for  a  statutory  offence 
may  be  enforced  by  imprisonment  unless  the 
Act  which  makes  the  offence  excludes  the 
remedy.  The  exclusion  must  be  express. 
Accordingly  a  sentence  under  the  Pharmacy 
Acta  imposing  a  penalty  on  pain  of  impriacm- 
ment  is  good.  Gardner  v.  Bremridge^  1901 
(J.),  3  F.  46 ;  38  S.  L.  B.  539;  8  S.  L.  T.  489. 

751.  Sentence  —  Becall  —  Assault — Be- 
formatory  Schools  Acts,  1866^  sec.  14.— A 
boy,  fifteen  years  old,  pleaded  guilty  in  a 
Police  Court  to  assaulting  a  woman  by  strik- 
ing her  once  on  the  face  to  the  effusion  of 
blood,  and  was  sentenced  to  be  imprisoned 
for  ten  days,  and  thereafter  to  be  sent  to  a 
reformatory  school  for  four  years,  under  the 
provisions  of  the  Reformatory  Schools  Act, 
1866,  sec.    14.     He    brought   a  suspension, 
alleging  that  he  had  been  hurried  off  to  the 
Court,  without  notice  to  his   parents,  and 
having  been  asked  to  plead  while  he  was  with- 
out legal  advice,  had  in  his  confusion  pleaded 
guilty  under  a  misunderstanding  as  to  the 
nature  of  the  charge.    Six  previous  Police 
Court   convictions    of    other    offences    than 
assault  were  produced  in  the  High  Court. 
The  Court,  following  the  case  of  M'Guire  v. 
Fairhaimy  1881,  4  Coup.  536,  in  respect   of 
the  trifling  nature  of  the  offence,  and  of  the 
want  of  notice  to  the  boy's  parents,  suspend^ 
the  conviction,  in   so  far  as  regarded   the 
order  of  detention  in  the  reformatory  school. 
Farquharson  v.  GuJthrie,  1884,  5  Coup.  454 ;  11 
R.  65  ;  21  S.  L.  R.  777. 

752.  Sentence— Becall— Outlawry— How 
Recalled. — A  sentence  of  outlawry  is  recalled 
dejure  by  the  public  prosecutor  arraigning  the 
panel  at  the  bar  upon  the  same  charge  in  a 
new  libel.  H,M,  Advocaie  v.  Ch^Sj  1875,  3 
Coup.  149. 

753.  Sentence— Recall— Outlaw- Peti- 
tion for  RecalL  —  A  person  against  whom 
decree  of  outlawry  had  been  pronounced  on 
his  failure  to  appear  and  answer  an  indict- 
ment, petitioned  the  Court  for  recall,  offerinf^r 
to  surrender  himself  for  trial      The  Court 
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recalled  the  sentence.    Sioeeney  y,  H,M.  Advo- 
cate,  1894  (J.),  21  B.  44;  31  S.  L.  R.  682. 

754.  Statutory  Offence  —  Betting  —  As- 
sembling on  Street  for  Purpose  of  Betting 
— Bnrgh  Police  (Scotland)  Act,  1892,  sec. 
393. — A  young  man  met  a  bookmaker  who  was 
walking  up  and  down  a  street,  and  handed  him 
a  piece  of  paper  and  sundry  coins.  Held  that 
these  two  had  not  "  assembled  together  in  the 
street  for  the  purpose  of  engaging  in  lotteries, 
betting,  or  gambling,"  and  a  conviction  of  the 
bookm^er  under  sec.  393  of  the  Burgh  Police 
(Scotland)  Act,  1892,  qucuhed,  Bonnar  v. 
Walker,  1896  (J.),  23  R  39 ;  33  S.  L.  R.  272 ; 
3  S.  L.  T.  244. 

755.  Statutory  Offence— Betting— Bet- 
ting on  Credit. — Held  that  a  contravention 
of  a  statute  prohibiting  betting  had  been 
committed  by  the  making  of  bets  on  a  credit 
footing,  whereby  no  money  passed  at  the 
time  of  the  wager.  Duffy,  Neilson^  1892  (J.), 
20  R.  33  ;  30  S.  L.  R.  326. 

756.  Statutory  Offence— Betting -"  Fre- 
quenting and  using  Street  "—Paisley  Police 
and  Public  Health  Act,  1901,  sec.  79.— 
Facts  held  to  amount  to  ^*  frequenting  and 
using''  a  street  for  purposes  of  betting. 
Lang  v.  Walker,  1902  (J.),  5  F.  8 ;  40  S.  L.  R. 
284;  lOS.  L.  T.  479. 

757.  Statutory  Offence— Betting— "Fre- 
quenting Street  for  Purposes  of."  — For 
twenty  minutes  a  bookmaker  hung  about  a 
street  comer  making  bets  with  persons  who 
accosted  him.  Conviction  of  *' frequenting 
for  the  purposes  of  betting  "  held  valid.  Davies 
V.  Jeans,  1904  (J.),  6  F.  37 ;  41  S.  L.  R.  426 ; 
11  S.  L.  T.  790. 

758.  Statutory  Offence— Betting— Keep- 
ing House  for— Betting  Act»  1853,  sees.  1, 
3. — In  making  a  charge  of  keeping  a  house  for 
the  purpose  of  betting  it  is  not  necessary  to 
specify  persons  with  whom  bets  are  alleged 
to  have  been  made.  Hart  v.  M^Greadie,  1899, 
2  F.  1 ;  36  S.  L.  R.  912;  7  S.  L.  T.  119. 

759.  StatutoryOffence— Betting— Place- 
Open  Area— Public  Place— Glasgow  Police 
Act^  1892,  sees.  3,  20. — A  recreation  ground 
to  which  the  public  were  admitted  for  sixpence 
a  head  held  not  to  be  a  "  street "  within  the 
meaning  of  the  Glasgow  Police  Act,  1892,  sees. 
3, 20,  which  prohibits  betting  in  streets  defined 
as  including  *'  any  road,  street,  footway,  lane, 
close  or  court,  common  stair,  the  quays  of  any 


harbour,  any  railway  station,  canal  depot, 
wharf,  towing  path,  public  path,  common,  or 
open  area  or  space  to  which  the  public  has 
access,  or  any  .other  public  place.  Fotmg  v. 
NeiUon,  1893  (J.),  20  R.  62 ;  30  S.  L.  R  640 ;  1 
S.  L.  T.  32. 

760.  Statutory  Offence— Betting— Place 
-Racecourse— Betting  Acts,  1853^  1874.— 
The  Betting  Act,  1853,  which  was  extended 
to  Scotland  by  the  Betting  Act,  1874,  does 
not  apply  to  a  racecourse,  and  the  proprietor 
thereof  cannot  be  convicted  under  the  Act. 
Henretty  v.  HaH,  1885  (J.),  13  R  9 ;  23  S.  L.  R. 
269. 

761.  Statutory  Offence  — Betting— Pre- 
mises—''House,  Building,  Boom,  or  Place'' 
—Edinburgh  Municipal  and  Police  Act^ 
1879,  sec.  284.  —  The  Edinburgh  Municipal 
Police  Act,  1879,  sec.  284,  is  directed  against 
betting.  It  affords  stringent  processes 
against  gamers  who  game  in  '*  houses,  build- 
ings, rooms,  or  places,*'  but  is  held  not  to 
apply  to  common  stairs.  Wright  v.  Smith, 
1903  (J.),  6  F.  18 ;  41  S.  L.  R  198  ;  11  S.  L.  T. 
548. 

762.  Statutory  Offenco— Betting— "  Skill 
Competition  "- Betting  Act^  1853>  sec  1.— 

Held  that  a  "skill  competition"  which  re- 
sulted in  a  distribution  of  money  prizes 
among  persons  who  were  successful  in  nmning 
the  winning  teams  in  the  leading  football 
matches  of  a  given  day,  was  struck  at  by 
the  Betting  Act,  1863,  sec.  1.  Hart  v.  Hay 
Niehet  <h  Coy.  Ltd.,  1900  (J.),  2  F.  39;  37 
S.  L.  R  653 ;  7  S.  L.  T.  426. 

763.  Statutory  Offence— Cruelty  — Con- 
viction of  Master  for  Act  of  Servant— 
Prevention  of  Cruelty  to  AwimiLia  Act^ 
1850,  sec.  1. — The  owner  of  a  horse  and  the 
carter  who  drove  it  were  convicted  of  a  contra- 
vention of  the  above  section  by  having  caused 
the  horse  to  draw  a  load  of  gravel  while  un- 
able to  work  from  having  an  open  sore  be- 
neath the  saddle.  It  was  not  proved  that 
the  owner  had  any  personal  knowledge  of  its 
condition  at  the  time.  Held  that  the  facts 
proved  did  not  warrant  the  conviction  against 
the  owner  of  the  horse.  Observations  on  the 
manner  in  which  questions  of  law  in  appeals 
on  a  case  stated  should  be  set  forth.  Downie 
V.  Fraser,  1893,  30  S.  L.  R  897 ;  1  S.  L.  T.  177. 

764.  Statutory  Offence— Cmelty—Cruelty 
to  Animals— Cock-fighting.— F(s2(2  that  cock- 
fighting  in  a  plantation  and  an  old  road  not 


not  Btmck  %t  bj  the  PraventioD  of  Cruelty  to 
Aninutk  Act,  1850,  mo.  2.  Bnwn  v.  Benton, 
1891  (J),  Id  R  22 ;  39  a  L.  a  283. 

76S.  BtatutoiyOtfenoo — Onulty— Crnaltr 
to  Aninuds  — Oock-flghtisg— Onwlty  to 
Animals  Act,  1850,  wet.  1,  2,  11.— A  full 
Court  held  that  oock-fighting  wm  not  omelty 
to  uimuda  in  the  senie  of  i:)  A  U  Vict.  c.  92. 
Ld.  Kinonimey  wm  doubtful.  Johtutont  v. 
AbertrtmbU,  1B92  (J.),  20  B.  37 ;  30  S.  L.  R. 


766.  Btfttntory  Offence  —  Ornelty  — 
0rnelt7  to  AnixnalB  —  Oock  -  ll«]itin(  — 
aiufow  Police  Act,  1866,  lec  136,  nb- 
sec  11. — Convietioti  of  a  oontravention  of 
sec  135  of  the  Qlugow  Police  Act,  186«,  by 
oauaing  oock  -  fighting,  nataintd.  Cook  <£ 
Onshmn.  v.  M'FKtt,  1893,  3  White  436. 

767.  Statutory  Offence  —  Cruelty  —  Dia- 
bominK  Cattle — Cruelty  to  Animals  (Scot- 
land) Act,  1850,  aec.  1.  — Dishorninf;  cattle 
in  accoi'doiice  with  a  well-establisheil  custom, 
in  order  to  prevent  them  fjoring  each  other 
when  fed  in  courts,  if  the  operation  lie  per- 
formed with  Bkill,  although  painful,  is  not 
cruelty.  Tmlrick  v.  WU»m,  1891  (J.),  18  R. 
41  ;  28  S.  L.  R.  724. 

768.  Statutory  Offence— Ornelty— Pre- 
vention of  Cruelty  to  Animals  Act,  1850— 
"Wanton  Cruelty."— A  poraon  who  had  un- 
auccesBfiilly  uttenipted  to  beat  of)'  a  do); 
which  wufl  fighting  with  two  amallar  dogs  of 
his  own,  sent  for  a  knife  and  stabbed  the 
large  dog  with  it  in  several  places  so  tliat  it 
died.  Held  that  thia  was  not  cruelty  in  the 
sense  of  the  Statute.  CurTuliui  \.  Grant,  1880 
(J.),  7  R.  13;  17S.  L.  R.  633. 

769.  Statutory  Offence  —  Cruelty  —  Ee- 
sponsibility  for  Cruelty  of  Servant- Horse 
— Sore  under  Saddle — PreTenti  on  of  Cruelty 
to  Animals  Act,  1850,  aec.  1.— The  nwner  of 
a  beast  is  not  responsible  for  cruelty  inflicted 
on  it  by  a  servant  outwith  his  knowledge, 
(Trij/i!  V,  flounn,  1890  (J.),  17  R.  2fi ;  27 
S.  h.  R  2G7. 

770.  Statutory  Offence  —  Eiplosivas  — 
Sreaking  up  Explosives— Ezplosivea  Act, 
1875,  BOCB.  4,  105— Interpretation.— (J;nni(ni 
by  Ld.  Trayner,  that  to  break  up  bails  of  gun- 
powder is  an  operation  struck  by  sec.  105  of 
the  EsplosivuB  Act,  1875,  subjecting  the  de- 
linquent to  a  poualty  of  £100  tor  each  day 


CampbM  V.  Caldtrbank  SUel  and  Coal  dry.,  1886, 
25R.753;  3SS.L.  B.586i  5  S.  L.  T.  361. 


771.  StatotoTT  I 
'^^■*^^Tlf  Loaded  Firearms  in  Boad— An- 
noyance to  Paaaengera  on  Boad— Complaint 
— Belerancy. — Heid  that  in  order  to  oonati- 
tnte  the  offence  in  mo.  96  of  The  GeoerBl 
Tumpike  Act,  1831,  of  diaobarging  any  gun, 
pistol,  or  other  firearms  upon  a  public  road, 
Ac,  it  must  be  libelled  and  proved  that  it 
was  done  to  the  annoyauoe  of  the  passangeis, 
and  a  conviction  for  such  an  offence  tl  atide 
in  respect  of  the  failure  of  the  ptosecutor  to 
prove  such  annoyance.  Simon  v.  Seid,  1879, 
4  Coup.  220. 

778.  Statutory  Offence— False  Haniace 
Kotice— Sa&tence.- Haniace  Notica  (Scot- 
land) Act,  1878,  sec.  11.— A  pane!  charged 
alternatively  with  perjury  or  otherwise  with 
a  contraveatioD  of  sec.  14  of  the  Marnage 
Notice  (Scotland)  Act  (41  &  42  Vict,  c  43), 
sentenced  to  three  inuntha'  itnprisoDmont 
upon  his  pleading  guilty  to  having  contravened 
said  aectiim  by  signing  a  false  notice  of  mar- 
riage, and  giving  it  to  the  registrar  for  pub- 
lication,    H.M.   Adi\iraU   v.    li'xliun,   18Ti,   4 

773.  Statutory       Offence  —  (laming  — 

"Swindler."- "Everychaindropperjthimbler, 
loaded  dice  player,  and  other  swindler  of  that 
sort  or  any  similar  description,  who  is  Eouad 
in  possession  of  implements  or  articles  for 
practising  games  of  hazard  .  .  . "  is  liable  to 
penalties.  (Aberdeen  Pohce  Act,  1862.)  Held 
that  a  person  who  invited  the  public  to  play  with 
his  wheel-of- fortune,  which  he  worked  quite 
fairly,  was  not  a  "  swindler,"  and  accordingly 
was  not  liable  to  conviction  under  the  above 
Act.  Mdvin  v.  Lamb,  1890  (J.),  18  R.  10;  28 
8.  L.  R.  40. 

774.  Statutory  Offence- Hawking  with- 
out Licence  —  Oo-operative  Society.  —  A 
Glasgow  co-operative  society  opened  a  show 
and  sale  of  goods  at  Hamilton  without  liavinj^ 
obtained  a,  hawker's  licence.  Held  that  tbey 
were  properly  convicted  of  hawking  without 
a  hcence.  Co-optralive  Drapery,  ttc,  Coi/.  Ltd. 
V.  m,gh,  1902  (J.),  4  F.  97 ;  39  a  L.  R.  500 ; 
9  S.  L.  T.  424. 

775.  Statutory  Offence — Nuisajice— Over- 
crowding a  Dwelling-house  —  Author  of 
Nniaance- Public  Health  Act,  1867,  sec.  1, 
subsec.  F— SnnunatT  Frosecutiona  Appeals. 
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(Scotland)  Act,  1875.— A  landlord  having 
let,  along  with  a  farm,  inter  oZto,  a  cottage 
suitable  for  the  occupation  of  six  persons, 
into  which  his  tenant  put  a  hind,  whose  family 
consisted  of  nine  persons,  the  Sheriif,  upon  a 
petition  under  sec.  16,  subsec.  F  of  the  Public 
Health  Act,  1867,  at  the  instance  of  the 
local  authority  of  the  parish,  convicted  both 
the  landlord  and  the  tenant  of  overcrowding 
said  cottage,  and  found  them  liable  in  the 
penalties  provided.  Held  in  an  appeal  by  the 
landlord,  that  the  cottage  being  under  the 
control  of  the  tenant,  without  restriction, 
the  landlord  was  not,  in  the  sense  of  the 
statute,  the  author  of  the  nuisance,  and  could 
not  as  such  be  held  jointly  responsible  for  the 
act  or  default  of  his  tenant.  Home  v.  Local 
Authority  of  Kelso,  1876,  3  Coup.  239. 

776.  Statutory  Offence  —  ObBtracting 
Street— Aberdeen  Police  and  Water-works 
Act,  1862,  sec  134.— The  Aberdeen  Police 
Act,  1862,  makes  it  an  offence  (shortly  put)  to 
hang  goods  out  of  a  shop  so  that  they  project 
over  the  footway  to  the  obstruction  of  pas- 
sengers. Held  not  necessary,  in  proving  a 
contravention,  to  prove  that  any  one  was 
de  facto  obstructed  by  goods  exposed  in 
defiance  of  the  Act.  Taylor  v.  Lamb,  1887 
<J.),  15  R.  18 ;  25  S.  L.  B.  25. 

777.  Statutory  Offence — Obstmction  of 
Street  "to.  the  Prejudice  of  any  Person 
using  the  same "~  Greenock  Police  Act, 
1877,  sec.  179,— Held  an  offence  under  the 
Greenock  Police  Act  (and  opinions  that  it  was 
indictable  at  common  law)  to  loiter  about  a 
street  with  a  view  to  obstruct  and  annoy 
a  shopman  in  the  exercise  of  his  trade. 
M^Giveran  v.  Auldy  1894  (J.),  21  R.  69;  31 
S.  L.  R.  901. 

778.  Statutory  Offence—Obstraction  of 
Street— Hackney  Oarriage— (General  Police 
and  Improyement  (Scotland)  Act,  1862, 
sec.  251,  subsec.  10. — Suspension  of  a  con- 
viction and  sentence  pronounced  upon  a  com- 
plaint libelling  a  contravention  of  sec.  251, 
subsec.  10,  of  the  General  Police  and  Im- 
provement (Scotland)  Act,  1862,  by  allowing 
a  horse,  yoked  to  a  waggonette,  to  remain 
opposite  to  a  house  specified  longer  than  was 
necessary  for  taking  up  and  letting  down 
passengers,  sustained^  notwithstanding  that 
no  objection  had  been  taken  to  the  complaint 
before  the  Police  Court;  it  being  held  that 
there  was  no  offence  libelled  either  at  common 
law  or  under  the  statute.  BUick  v.  Simpson, 
1883,  5  Coup.  212. 


779.  Statutory  Offence— Obstmction  of 
Street  —  Penalty  —  Informer  —  Bailway— 
Railway  Glauses  Consolidation  Act,  1845, 
sec.  142. — Held  that  a  proprietor  or  tenant 
in  recovering  penalties  for  obstruction  of 
streets,  imposed  on  a  railway  company  under 
a  private  Act  of  Parliament,  which  incor^ 
porated  the  Railway  Glauses  Gonsolidation 
Act,  1845,  was  an  informer  for  the  public 
interest,  and  that  the  penalties  fell  to  be  ap- 
portioned in  terms  of  sec.  142  of  the  above 
Act.  Glasgoiv  City  and  District  Rly,  Goy,  v. 
Meldrum's  Trs,,  1884  (J.),  11  R  59 ;  21  S.  L.  R. 
778. 

780.  Statutory  Offence— Obstmction  of 
Street  —  Railway  —  Glosing  Traffic  of 
Streets— The  Glasgow  Gity  and  District 
Railway  Act»  1882,  sec.  39.— An  Act  of 
Parliament,  which  empowered  a  company  to 
make  underground  railways  within  a  town, 
and  for  the  purposes  of  their  undertaking 
to  interfere  with  the  streets,  enacted  that 
''in  constructing  the  railwajrs  the  company 
shall  restore  the  portions  of  carriage-way  of 
any  street  to  be  from  time  to  time  closed  by 
them  for  traffic  for  the  purposes  of  the  works, 
within  three  months  from  the  day  upon  which 
such  portions  shall  respectively  be  so  closed, 
and  they  shall  be  liable  to  a  penalty  not 
exceeding  £20  for  every  day  after  the  expira- 
tion of  the  said  period  during  which  such 
portions  respectively  shall  not  be  so  re- 
stored."— Held  that  under  this  enactment  the 
company  were  liable  in  the  penalty  if  they 
did  not  within  three  months  restore  portions 
of  the  street  used  by  them  for  the  purposes 
of  their  works,  although  these  portions  did 
not  include  the  whole  breadth  of  the  carriage- 
way, but  left  a  sufficient  space  to  allow 
carriage  and  cart  traffic  to  pass.  Glasgow 
District  Ely,  Coy,  v.  Hutchison's  Trs,,  1884  (J.), 
5  Coup.  420 ;  11  R.  43;  21  S.  L.  R.  527. 

781.  Statutory  Offence— Obstmction  of 
Street— Relevancy  of  Gomplaint— Glasgow 
Police  Act,  1866,  sec.  149,  subsec.  47.— 
Held  that  a  complaint  charging  obstruction 
of  a  street  by  exhibiting  in  a  shop  doorway 
a  printed  notice  of  the  result  of  a  football 
match,  was  irrelevant.  Sluiw  v.  BeU,  1891,  3 
White  19. 

782.  Statutory  Offence  —  Possession  of 
Regimental  Necessaries— Army  Act^  1881, 
sec.  156  (2)  (6)— Knowledge  by  Accused.— 
Knowledge  that  articles  he  has  bought  are 
regimental  necessaries  is  not  necessary  to  a 
conviction  under  the  Army  Act,  1881.    O'Brien 

39 
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V.  APGrtgor,  1903  (J.),  5  F.  74 ;  40  S.  L,  R. 
664 ;  10  S.  L.  T.  762. 

783.  Stotatory  Offence  —  Pott  Office — 
Altering  TelegrunB. — Two  men,  one  a  tele- 
graph clerk,  were  charged,  the  one  with 
altering  telegrams,  the  other  with  encoarag- 
ing  the  alteration,  in  pureuanoe  of  a  Mheme 
to  defraud  a  bookmaker  by  making  unfair 
beta.  The  telegrams  were  in  the  first  instance 
sent  off  by  the  accused  other  than  the  tele- 
graph clerk.  It  was  held  that  fraud  was  not 
relevantly  set  forth  in  the  indictment.  Hdd 
that  the  alteration  of  the  telegrams  by  the 
operator  at  the  request  of  his  confederate  was 
an  irregularity,  but  would  not  support  a 
charge  of  a  breach  of  the  Post-Office  Act 
H,M,  Advocate  v.  Hodhimon  and  Morion,  1903 
(J.),  40  S.  L.  B.  834 ;  11  S.  L.  T.  62. 

784.  Statntory  Offence  —  Sale  of  Ice 
Oream  on  Sunday  without  Licence— Com- 
position other  than  Ice  Cream— Qreenock 
Corporation  Order  Confirmation  Act»  1901. 

—Auld  V.  Moretti,   1902  (J.),  4  F.  101;  39 
S.  L.  R.  784 ;  10  S.  L.  T.  216. 

785.  Statntory  Offence  — Statntory  Ob- 
ligation —  Performance  —  Lnposeibility  — 
Sunday  Labour. — The  Salmon  Fisheries  Act, 
1862,  provides  for  a  close  time  for  nets  from 
6  P.M.  Saturday  till  6  a.m.  Monday.  Through 
high  water  and  wind  it  was  impossible  on 
Saturday  to  remove  nets  from  the  water  on 
Saturday  night,  the  men  refused  to  work  on 
Sunday;  the  nets  were  removed  on  3  a.m. 
Monday.  Held  that  the  tacksmen  in  the 
fishings  should  not  be  convicted  of  an  offence 
against  the  Act.  Middleton  v.  Paterson,  1904 
(J.),  6  F.  27  ;  41  S.  L.  R.  256 ;  US.  L.  T.  610. 

786.  Statutory  Offence  —  Weights  and 
Measures. — It  is  not  enough  to  constitute 
a  contravention  of  the  Weights  and  Measures 
Act,  1877,  that  the  seller  is  using  a  vessel 
under  the  standard  if  the  purchaser  is  not 
proposing  to  purchase  any  definite  and 
measured  quantity.  Ro8$  v.  Johnston,  1886 
(J.),  13  R.  73 ;  23  S.  L.  R.  695. 

787.  Statutory  Offence  —  Weights  and 
Measures— False  Weights— Used  for  Trade 
— Onus  of  proving  Innocent  Possession.— 
A  grocer  had  a  set  of  weights  which  were 
rather  light  in  his  back  shop ;  they  were 
rusty  ;  there  was  no  weighing  apparatus  in  the 
back  shop  ;  the  weights  in  the  front  shop  were 
right ;  heavy  articles  were  weighed  elsewhere ; 
and  the  grocer  deponed  that  the  false  weights 


were  never  used.  Hdd  that  he  had  cleared 
himself  of  an  offence  against  the  Weights  and 
Measures  Act,  1878,  sec.  59.  Hood  v.  Malcolm^ 
1887  (J.),  15  R.  4 ;  25  S.  L.  R.  17. 


LANDLORD  AJXD  TEFAHT 

See  Orofters, 

Abbitration,  41;    see  ArbitraHom^   VmUta- 
tion  infza. 

Bankbuptcy    of    Landlord,     119;    see 
Bankruptcy. 

Bankbuptcy  of  Tenant,  22,  43-46,  159, 
160,  163,  165 ;  see  Bankrupiey. 

Claim,  49,  64-57. 

commonty,  194. 

COMPBNBATlON,  36,44,47-58,  118,  132,  159- 
163 ;  see  Compenaation,  Recompente^ 

Custom,  9,  10, 167,  227. 

Dbfbgtivb  Pbemisbb,  89-107,  124-126^  131. 

Drains,  98,  97,  99. 

Ejection,  21,  116,  118;  see  Bemwittg  infia. 

Bbtatb  Rboulations,  10. 

Fbncbb,  42, 121-123. 

FlXTUBES,  60,  61 ;  see  BerUahle  and  Move- 
abU, 

Flooding,  129. 

Oamb,  28,  112-114,  120.  123,  211,  221,  225; 
see  Shootingt  infra  and  Game. 

Grass  Maill,  116. 

HOTBL,  136. 

Hypothko,  84-88,  171 ;  see  SequealraUonfar 
Bent  infra. 

Impbovembnt  Expbnditubb,  168. 

InSUBANOE,  117 ;  see  Inaurance. 

Joint  Tenancy,  45,  46. 

Lease,  1-83,  215.  218,  224. 

Abandonment  of,  42,  224. 

Actings  of  Pabtibs,  5, 19. 

Adoption  of,  6, 163. 

Agbeement  to  Assign.  1. 

assignation  of,  2, 3,  8, 41. 66. 

Break.  29, 48. 

Chabge  on,  4. 

Constitution  of,  5-24. 

Constbuction  of,  25-33,  215,  218. 

FoBFEiTUBE  OF ;  See  Irritancy  infra. 

Infobmal  Wbitikgs,  11-17,  23,  24,  34. 

IBBITANCY,  35,  59,  62-66. 

Obligation  to  Gbant,  20. 

Renunciation  of,  36-38. 

Tacit  Relocation,  19,  78-81. 

Title  to  Gbant,  82,  83. 

Verbal  Agbeement,  18. 
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LiCENBBD  PBBlfI8B8»  63,  73,  163. 
LODGINQB,  136, 
MiSOBOPPING,  47,  208-210. 
Nbgliobnox  of  Landlobd,  89-110. 
Nbighboubhood,  108-110;  see  Property, 

NOTICB  OF  TBBMINATION  OF  TBNANOY,  67- 

70. 
Obligations   of  Landlobd,  69,  74,  76, 

111-134. 

Obligations  of  Tbnant,  71-73,  212-218. 

Pbat,  219. 

FowBBS  OF  Tbnant,  219-227. 

Public  Bubdbns,  33. 

Rbi  intbbitus,  73, 117, 167,  224, 

Rbi  intbbvxntus,  11  -18. 

Rbmoving,  137-151. 

Rbnt,  6,  9, 162-193. 

Abatement  of,  162-167,  174. 

Additional  Rbnt,  168. 

Abbxabs  of,  169-164. 

Dbductionb,  see  AhaUmeni  Bupra. 

Liability  fob,  69, 169-173. 

Retention  of,  167,  176-183;  see  Re- 
terUum, 
Repaibs,  51,  111,  119, 126,  133,  215. 
Resumption  of  Land,  136, 155, 166. 

Sbquestbation  fob  Rent,  180,  184-192; 
see  Ahute  of  ProceUt  HypotKeo  sapia. 

Set-off,  see  OompenBotion  supra. 

Shootings,  121,  167,  211,  226 ;  see  Oame, 

SINGULAB  SUOOBSSOB,  20,  24,  130,  174. 

Steblbow,  22. 

Subjects  Let,  194-206. 

Sub-lease,  39-41,  226. 

Tenant  ob  Sebyant,  21. 

tbbmination  of  tenancy,  22,  42-81. 

Title  to  Sue,  107,  149-151. 

Valuation,  76, 77. 

YXBMIN,  127. 

Wateb  Supply,  93, 128, 177. 

1.  Lease— Agreement  to  Assign— Writer 
Oath. — An  agreement  to  assign  a  lease  is  a 
contract  relating  to  heritage,  and  may  be  proved 
only  by  writ  or  oath.  Moncrieff  v.  S&ivwnghty 
1896  (0.  H.),  3  S.  L.  T.  262. 

2.  Lease— Assignation— Assent  of  Land- 
lord—Implied  Assent.— A  landlord  was  not 
held  to  have  recognised  the  assignees  of  his 
tenant  merely  because  he  did  not  object  to 
their  taking  possession.  Lord  Elphinstone  v. 
Monkland  Iron  and  Coal  Chy.,  1686  (H.  L.),  13 
R.98;  23S.  L.  R.876. 

S.  Lease  —  Assignation  —  Exdnsion  of 
Assignees— Voluntary  Trust— Assignee  or 


Manager.  —  Quetttion,  whether  the  trustee 
under  a  trust  for  creditors  executed  by  a 
tenant  was  an  assignee,  or  a  manager  for 
the  tenant,  in  the  meaning  of  a  lease  which 
excluded  assignees.  Devnr  v.  AinsHe^  1892,  20 
R  203 ;  30  S.  L.  R.  212. 

4.  Lease  —  Oharge  —  Tenant  charged  to 
OnltiTate  —  No  Specific  Act  —  Personal 
Diligence  Act^  1838,  sec.  1.— iZ^Mthatacharge 
upon  an  extract  registered  lease  calling  upon 
the  tenant  to  cultivate  the  lands  and  implement 
the  whole  obligations  in  the  lease  was  incom- 
petent; and  doubted  whether  it  would  have 
been  competent  had  it  called  on  him  to  do  a 
specific  act.  Hendry  v.  MarthaUf  1878,  5  R. 
687  ;  15  S.  L.  R.  391. 

5.  Lease— Oonstitotion-Actings  of  Par- 
ties— Bent. — The  proprietor  of  a  shop  and 
olher  premises  conveyed  them  by  an  ex  facie 
absolute  disposition  and  relative  minute  of 
agreement  to  a  creditor  in  security  of  debts 
due  to  him,  but  remained  in  possession.  He 
was  afterwards  sequestrated,  and  the  creditor 
was  ranked  on  his  estate  for  the  debts.  After 
the  bankrupt's  discharge,  notarial  intimation 
was  made  to  him  and  to  the  tenants  of  other 
parts  of  the  subjects  that  the  rents  were  to  be 
paid  to  the  creditor.  The  debtor  took  no 
objection  to  the  intimation,  and  he  paid  his 
rents,  first  under  decree  and  then  voluntarily. 
Held  that  he  had  accepted  the  position  of  tenant 
and  was  liable  for  the  rents.  Paton  v.  TumbiUly 
1875,  12  S.  L.  R.  383. 

6.  Lease  —  Oonstitation  —  Adoption  — 
Bankruptcy  of  Tenant  — Sequestration  — 
Trustee. — The  following  actings  by  the  trustee 
on  the  sequestrated  estates  of  a  person  who  had 
occupied  a  dairy-farm  under  a  yearly  lease 
were  held  not  to  amount  to  an  adoption  of  the 
lease.  At  the  date  of  the  sequestration  there 
were  but  a  few  weeks  of  the  lease  to  run ;  the 
trustee  advertised  the  stock,  &c.,  for  sale.  In 
reply  to  this  notice  he  received  an  offer,  which 
he  accepted,  for  payment  of  a  lump  sum, 
including  £12  of  rent  for  the  remainder  of  the 
lease,  and  binding  the  purchaser  to  pay  the 
farm  servants  for  the  remaining  period  of  their 
service.  Imrufe  Tr.  v.  Calder^  1897,  25  R.  15 ; 
35  S.  L.  R.  14 ;  5  S.  L.  T.  140. 

7.  Lease  —  Constitution  —  Agreement 
amounting  to  a  Lease    No  Ish— Invalidity. 

— A  company  which  required  water  power 
agreed  with  the  tenant  of  an  adjoining  coal-pit 
to  take  the  water  pumped  from  his  pit  at  a 
fixed  rent  per  annum  so  long  as  the  water 
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continued  to  be  pumped.  After  thu  arrauge- 
ment  had  beeo  in  opemtion  for  three  yean  the 
company  procured  a  water  iupply  from  another 
source,  and  intimated  that  they  did  not  intend 
to  continue  to  use  the  colliery  water  or  to  pay 
the  rent.  The  tenant  of  the  pit  thereupon 
raiaed  an  action  for  payment  of  the  rent  Held 
that  the  agreement  was  a  lease,  and  aa  it  had 
no  iab,  it  cauld  not  receive  effect.  Dunlop  A 
Coy.  V.  The  Steel  Coy.  of  Scotland,  1879,  7  R. 
283;  17  S.  L.  0.  146. 

8.  Lwe— Oonrtitntloa— Aimigmtion— 
Proof  of— Writ  or  Oath.— Pursuer  averred  a 

contract  with  defender  for  (1)  assignation  of  a 
leaae  for  a  currency  of  years  ;  (2)  the  sale  of 
stock  and  trade  fittings  ;  (3)  the  sale  of  good- 
will of  a  aliop  and  buaiuesa  belonging  to  the 
defender.  The  Lord  Urdinar;  held  that  the 
stipulation  as  to  the  lease  being  a  material  and 
integral  part  of  the  whole  contract,  it  uould  be 
proved  only  by  writ  or  oath,  and  that  the  action 
must  be  dismissed.  The  Court  allowed  proof 
before  answer.  Moncritff  v.  Seimmigkt,  1896,33 
S.  L.  R.  466  ;  3  8.  L.  T.  314. 

9.  liMsa  —  Oonstltution  —  Ouxtom  — 
Tentu  added  to  Lease  \v  Oiutom  of  Dis- 
trict.— The  outgoing  tenant  of  a  farm  called 
upon  his  landlord  to  take  over  at  a  valuation 
the  stocking  upon  the  farm.  He  averred  that, 
by  the  custom  of  the  district,  landlords  were 
bound  to  take  over  the  stock  of  an  outgoing 
tenant.  He  only  proved  that  a  stipulation  to 
that  effect  was  usually  inserted  in  the  leases  of 
farms  in  the  district.  Held  that  he  had  -failed 
to  prove  any  custom  which  could  be  imported 
as  a  t«rm  of  the  lease.  Otnervatwnshy  IA.S\iaad 
in  favour  of  the  relevancy, of  the  averments. 
StffteaH  v.  Madaine,  1899  (H.  L.),  37  S.  L.  R. 


10.  Leaae  —  Ooiutdtntion— Estate  Begn- 
lationa— Incorporation  into  Leaae. — Among 
the  estate  rcRulations  of  Lochbuie,  which  were 
usually  incorporated  into  the  leases  of  tenants, 
was  a  condition  that  the  landlord  should  take 
over  the  stock  from  the  outgoing  tenant  at  a 
valuation.  A.  entered  into  possession  of  one 
of  the  Loclibuie  farms,  under  missives  of  lease 
which  made  no  refeience  to  the  conditions. 
He  afterwards  declined  to  accept  a  torntal  lease 
embodying  the  estate  regulations.  At  the 
termination  of  the  lease  the  landlord  refused 
to  take  over  a  portion  of  the  atock.  The  tenant 
off«T«l  to  prnvp  flint  tlip  sliwW  ivna  tliP  rt-i^iilnr 
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circumstances  the  tenant  was  not  entitled  lo 
found  ou  the  estate  r^ulations.  Steieart  v. 
Madaine,  1899  (H.  L.),  37  S.  L.  R.  623. 

11,  Lease  —  Oonctttntlon  —  DefectlTe 
Leaae  Bel  intemntas. — A  document  pur- 
porting to  be  a  lease  was  defective  in  that  it  did 
not  state  the  duration  ;  but  after  t^e  testing 
clause  was  written  a  declaration  that  the  term 
of  let  was  nineteen  years.  Held  that  the  writing, 
with  proof  that  it  had  been  delivered  to  the 
tenant  as  containing  the  terms  of  his  tenure, 
would  constitute  a  lease  for  nineteen  years. 
Barbour  v.  UhaJmert  <fe  Coy.,  1891,  18  K.  610  ; 
SS  S.  L.  R.  446. 

12.  Leaae  —  Oonstitation  —  Hologxi^ 
Writing— Agreement  written  to  landlord's 
Dictation. — A  landlord  entered  into  an  agree- 
ment with  a  tenant  the  terms  of  which  were 
dictated  b;  the  landlord  to  a  person  who  acted 
as  his  factor.  The  agreement  was  then  handed 
unsigned  to  the  tenant,  who  was  present,  and 
was  subsequently  accepted  by  him.  Held  that 
the  writing  was  not  a  valid  holograph  writ,  and 
that  therefore  the  tenant  could  resile  from  it, 
SiiKlair  V.  Caithtieu  FUxgitont  Quarrying  Coy^ 
1881  (H.  L.),  6  A.  C.  340;  8  R.  78  ;  18  S.  L.  R. 


13.  Leaae— Oonstitation— Informal  Writ- 
ings— Rei  inteirentna. — Before  the  eipiry  of 
a  lease,  the  tenant  and  landlord  agreed  by  iu- 
formal  letters  to  continue  the  tack  for  a  period 
of  three  years  longer.  No  formal  lease  was 
executed,  but  the  tenants  remained  on  after  the 
ish  of  their  original  lease.  Held  that  their 
occupation  was  to  be  ascribed  to  the  new  agree- 
ment, and  that  the  informality  of  the  writing 
was  made  good  rti  tntertwitu.  Buduinan  v. 
Harrit  A  Sheldon,  1900,  2  F.  936  ;  37  S.  L.  R. 
729 ;  8  S.  L.  T.  43. 

14.  Leaae— Oonstitation- Invalid  Kis- 
BiTOB— Bel  inteirentna.- ifeW  that  an  in- 
valid missive  of  leaae  for  a  period  of  years  had 

been  validated  by  rei  inUrventut,  which  con- 
sisted of  the  granting  of  a  sub-lease  of  a  portion 
of  the  subjects,  the  due  entrj-  of  the  tenant  and 
sub-tenant,  and  their  possession  of  the  subjects 
for  one  year.  Bell  v.  Goodail,  dx.,  1883,  10  R. 
905  ;  20  S.  L.  R.  599. 

15.  Lease — Oonstitation- Informal  Wnt- 
ii)£  —  Factor's  List  — Bel  interTentafl.^A 

Inu'llorH   Ilirmiab  hip  wm  an-i   fw-t.ir  wmtP  to 
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on  the  factor's  list  the  tenants  were  entered  as 
haying  given  their  "  final  answer."  Three  of 
the  tenants  so  entered,  possessed  for  four  years, 
paying  the  increased  rent  suggested  for  the 
fifty-seven  years'  lease.  HM  that  the  land- 
lord was  not  entitled  to  remove  them.  Sellar, 
dbc.  V.  Aiton,  1876,  2  R.  381 ;  12  S.  L.  R.  272. 

16.  LaMe  —  GonBtitation  — Offer  ^Pos- 
session—Ambignity.— A  farmer's  offer  was 
neither  accepted  nor  declined.  Two  weeks 
later  he  made  a  second  offer.  Again  there|was 
no  written  acceptance,  but  the  farmer  obtained 
entry.  He  thought  the  offers  were  to  be  read 
t<^ether.  The  landlord  thought  the  second 
offer  superseded  the  first.  Held  that,  there 
being  no  consensus,  there  was  no  lease  and  the 
farmer  must  remove.  Biichanan  v.  Duke  of 
Hamilton,  1878  (H.  L.),  6  R.  69 ;  15  S.  L.  R.  513. 

17.  Lease— Ctonstitation— Informal  Writ- 
ing—Written Lease  signed  by  Tenant- 
Implied  acceptance  by  Landlord— Bei  in- 

terrentos. — Circumstances  in  which  held  that 
a  landlord  had  impliedly  accepted  a  written 
lease  signed  by  the  tenant.  Ballantine,  dbc,  v. 
St^enson,  1881, 8  K  959  ;  18  S.  L.  R.  696. 

18.  Lease— Written  Lease— Verbal  Al- 
teration— Bei  interrentns. — A  tenant  under 
a  written  lease  is  not  entitled  to  prove  a  verbal 
agreement  to  alter  its  terms  unless  supported 
by  acts  implying  acquiescence  by  the  landlord 
in  the  alteration.  Kirkpatrick  v.  AUanshaw 
Coal  Coy,,  1880,  8  R.  327  ;  18  S.  L.  R.  209. 

19.  Lease— Constitution— Offer  of  Lease 
on  Conditions— Acceptance  of  Conditions 
by  Occupying  Subjects— Tadt  Relocation. 

— Towards  the  expiry  of  a  lease  of  a  shop, 
the  landlord  wrote  to  his  tenant  that  he  did 
not  propose  to  continue  on  the  old  terms. 
Inter  alia,  he  wished  an  increase  of  rent,  and 
an  obligation  by  the  tenant  to  conform  to 
specified  conditions.  The  tenant  intimated 
that  he  could  not  accept  the  new  terms.  The 
landlord  replied  that  his  former  letter  **  con- 
tained the  conditions  on  which  you  will  occupy 
the  shop."  This  communication  was  not 
answered,  but  the  tenant  occupied  the  shop 
for  another  year.  Held  that  the  tenant  must 
be  held  to  have  accepted  the  tenancy  on  the 
terms  laid  down  by  the  landlord,  and  to  be 
bound  accordingly ;  a  plea  of  tacit  relocation 
being  repelled.  Macfarlane  v.  MitcheU,  1900, 
2  F.  901 ;  37  S.  L.  R  705  ;  8  S.  L.  T.  36. 

20.  Lease— Constitution  — Obligation  to 
Orant— Singular  Successor  — 1449,  c.  19. 


— A  landlord  approved  of  a  sub-lease  and 
wrote  to  the  sub-tenant:  "Provided  you  are 
in  occupancy  on  the  expiry  of  this  lease,  I 
shall  grant  you  a  renewal  for  four  years  from 
Martinmas  1900,  at  the  same  rent  and  on  simi- 
lar conditions  to  those  in  the  existing  lease.'' 
In  a  question  with  a  singular  successor,  hM 

(1)  that  the  writing  did  not  constitute  a  lease ; 

(2)  that  it  did  not  contain  an  obligation  which 
would  bind  a  singular  successor  even  if  he 
had  notice  of  its  existence  when  he  acquired 
the  estate.  Jacobs  v.  Anderson^  1898  (O.  H.), 
6  S.  L.  T.  234. 

21.  Lease— Constitution— Tenant  or  Ser- 
vant—Subjects  held  in  Part  Bemuneration 
of  Services— Summary  Ejection.— For  years 
prior  to  1889  Bruce  was  Dunbar's  gardener, 
and  as  such  occupied  a  cottage  in  the  garden. 
In  1889  an  agreement  was  come  to  in  terms 
of  which  he  was  to  occupy  the  garden  for  his 
own  use,  to  occupy  the  cottage,  and  to  receive 
£15  a  year  in  return  for  his  keeping  the 
policies  of  the  estate  in  order.  He  agreed  to 
remove  at  a  week's  notice.  From  1889  on- 
wards Bruce's  name  was  entered  by  Dunbar's 
factor  on  the  Valuation  Roll  as  "  tenant."  He 
paid  rates  and  taxes,  also  he  took  over  the 
garden  implements  at  a  valuation.  In  1899 
Dunbar  dispensed  with  Bruce's  services  as 
gardener  and  called  on  him  to  quit  the  cottage, 
then  raised  this  action  for  summary  ejection. 
Held  that  in  1889  Bruce  had  been  transmuted 
from  an  estate  gardener  into  a  tenant,  and 
ejection  refused,  Dunbar^s  Trs,  v.  Bruce,  1900, 
3  F.  137 ;  38  S.  L.  R.  78;  8  8.  L.  T.  276. 

22.  Lease— Constitution— Termination— 
Steelbow  —  Bankruptcy  —  Preference.  — 

Gunn,  a  land  steward,  as  part  of  his  remunera- 
tion, occupied  a  home-farm  under  an  agreement 
with  the  defenders,  as  landlords,  which  pro- 
vided *Hhe  whole  of  the  stock,  crop,  and 
implements  on  the  farm  to  be  sold  by  auction 
before  the  date  of  entry,  except  three  horses 
and  the  implements  necessary  to  work  ninety- 
five  acres.  The  horses,  &c.,  to  be  valued  as 
if  Qunn  were  incoming  tenant  to  the  farm,  the 
arrangement  to  subsist  for  a  year,  with  four 
months'  notice,  in  which  case  a  valuation  to 
be  made  at  the  termination  of  the  arrangement^ 
and  the  difference  paid,  Qunn  to  give  the 
factor  at  each  term  of  Whitsunday  a  valuation 
to  satisfy  him  of  the  value  of  the  stock,  imple- 
ments, &c.,  on  the  farm."  Gunn  died,  and  the 
defenders  entered  into  possession  of  the  farm. 
Guiin's  estates  were  sequestrated.  In  a  ques- 
tion with  the  trustee  in  bankruptcy,  hM  that 
the  contract  terminated  on  the  deat^  of  Qunn ; 
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that  the  property  in  the  farm  implements, 
horses,  and  crop  was  in  the  defenders ;  that 
thej  were  entitled  to  take  possession  of  them 
with  the  farm  ;  and  that  the  defenders'  posses- 
sion was  not  struck  at  by  the  Bankruptcy  Act, 
1856,  sec.  1 10,  as  the  property  in  the  farm  im- 
plements, &c.,  was  in  the  defenders.  Torrance 
V.  TraUes  Trs.,  1897, 24  R.  837 ;  34  S.  L.  R.  673 ; 
4  S.  L.  T.  364. 

23.  Lease  —  Ooxurtitatioii  —  Tiusfer  of 
Busineu.  —  By  written  agreement  a  father, 
in  return  for  an  annuity  of  £250,  trans- 
ferred to  his  sons  *Hhe  business  of  engineer 
presently  carried  on  by  me  (the  father) 
at  Smitii  Street,  .  .  .  and  the  whole  stock, 
funds,  assets,  rents,  and  goodwill,  together 
with  the  whole  machinery ,**  &c.  The  premises 
were  the  property  of  the  father,  much  of  the 
machinery  was  fixed,  and  the  sons  were  bound 
not  to  move  it  Hdd  that  the  agreement  im- 
ported a  lease  of  the  premises  for  the  father's 
lifetime.  (ThofMon  v.  Thomson,  1896,  24  R. 
269;  34  S.  L.  R.  238;  4  S.  L.  T.  210  explained.) 
Tkonuon  v.  Thomson  A  Co.,  1899,  1  F.  1134 ; 
36  S.  L.  R.  870 ;  7  S.  L.  T.  110. 

24.  Lease— GonBtitiitiion— Yearly  Tenant 
and  Factor — Alleged  Defective  Lease— 
Singular  Successor.  —  Held,  as  between  a 
yearly  tenant  who  was  also  factor  for  his  land- 
lord and  a  purchaser  from  the  landlord,  that 
letters  between  him  and  his  landlord's  agents 
and  his  cash  book  and  accounts,  instructed  a 
lease  at  the  old  rent  which  was  effective  against 
singular  successors.  WiUon  v.  Mann,  1876, 
3  K  527 ;  13  S.  L.  R.  335. 

25.  Lease— Oonstniction— Accumulation 
of  Manure  on  Farm. — Terms  of  a  lease  and 
working  of  a  farm,  on  a  consideration  of 
which  held  that  a  farmer  had  not  accumu- 
lated manure  in  breach  of  his  contract  M'Duff 
V.  Balfour,  1892, 19  R.  440  ;  29  S.  L.  R  364. 

« 

26.  Lease— Construction- Agreement  to 
Construct  Tramway.  —  Sinclair  v.  Caithness 
Flagstone  Quarrying  Coy,,  1881,  6  A.  C.  340 ; 
8  R  (H.  L,)  78  ;  18  S.  L.  R.  466. 

27.  Lease  —  Construction  —  Distillery- 
Agreement  by  Landlord  to  take  over 
Stocks  of  Whisky  at  Ish— Interdict.— The 
proprietor  of  certain  heritable  subjects  executed 
a  lease  of  them  for  seven  years  in  favour  of  a  firm 
of  distillers  of  which  he  was  a  partner.  The 
lease  contained  a  provision  that  at  the  end  of 
the  lease  he  should  take  over  the  entire  stock 
of  whisky  and  casks  at  a  valuation.    A  year 


after  executing  the  lease  he  retired  from  the 
firm,  but  upon  the  partners  proposing  to 
change  the  name  of  the  firm  and  of  the 
whisky,  brought  an  interdict  against  them  lo 
prevent  this  being  done,  llie  interdict  vas 
refused.  Campbell  y.  Campbdl  dk  Compaatfy 
1881, 18  S.  L.  R.  67a 

28.  Lease  — Comrtroetion  — Damage  bj 
Qame. — In  an  agricultural  lease  it  was  stipu- 
lated that  the  landlord  should  retain  right 
to  kill  rabbits,  paying  damages,  bat  there 
should  be  no  claim  in  any  one  year  "uzileas 
the  actual  damage  to  the  green  and  nrhite 
crops  exceeds  £10."  Hdd  thai,  if  the  right  to 
claim  damaf;es  emerged  at  all,  the  tenant  could 
claim  for  the  whole  damage  done.  Boddas^  v. 
M'Cowan,  1890,  17  R.  1056 ;  27  &  L.  R.  984. 

29.  Lease— Ckm8tniction~*Faim — ''Fal- 
low Break." — A  tenant  during  the  last  year 
of  an  agricultural  lease  was  entitled  to  be  paid 
for  labouring  the  '^fallow  break."  Held  that 
the  terms  of  the  clause  excluded  the  contention 
that  *^  fallow  break  "  included  land  from  which 
a  green  crop  had  been  taken  by  the  tenants 
Thomsonv.Jamieson,lS74,lKeQ6;  11.&L.IL 
516. 


30.  Lease— Construction— Farm— Powar 
of  Sesnmption. — A  power  of  resumption  of 
lands  let,  on  the  condition  of  a  reduction  from 
the  rent  of  so  much  per  acre,  construed  to 
include  power  to  resume  ground  on  which 
buildings  had  been  erected.  Trotter  v.  Tor- 
rance, 1891,  18  R.  848 ;  28  S.  L.  R  651. 

31.  Lease — Constmction— Lodging-Honse 
—  Implied  Oondition  —  OUigation  not  to 
Compete. — Held  that  a  lease  of  a  lodging- 
house  inferred  no  obligation  on  the  lessor  not 
to  open  a  rival  establishment  in  the  same 
district.  Craig  v.  Miller,  1888,  16  K  1005 ; 
25  S.  L.  R.  715. 

32.  Lease— Construction — Ish— Acces- 
sory held  on  Lease  with  different  Ish  from 
PrindiMJ.  —  A  tenant  held  from  the  same 
landlord  on  separate  leases  a  country  house, 
the  lease  of  which  expired  at  Whitsunday 
1881,  and  an  adjoining  cottage,  used  as  a 
coachman's  house  and  laundry,  the  lease  of 
which  expired  at  Martinmas  1880.  In  an 
action  to  remove  the  tenant  from  the  cottage, 
held,  on  the  terms  of  a  correspondence  between 
the  parties,  that  an  offer  accepted  by  the 
tenant,  and  bearing  to  refer  to  the  dwelling- 
house  only,  to  ''extend  the  existing  lease  for 
one  year — say  to  Whitsunday  1882 — ^the  tenure 
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to  be  in  every  respect  the  same  as  previously," 
referred  to  the  whole  subjects  as  then  possessed, 
and  not  to  the  dwelling-house  only,  and  the 
defender  astoibsied  accordingly.  Lowton  v.  JBom, 
1881,  18  S.  L.  R.  315. 

33.  Lease— Gonstraction— Public  Burdens 
— Olanse  of  Belief. — The  lease  of  a  tramway 
system  by  a  corporation  to  a  public  company 
contained  a  clause  binding  the  company  **to 
keep  the  corporation  free  of  all  expenses  what- 
ever in  connection  with  the  said  tramway." 
Hdd  that  this  obligation  relieved  the  Cor- 
poration from  assessment  as  proprietors  of  the 
tramway.  OUugoto  Tramvxty  Coy,  v.  Okugow 
Corpn.,  1898  (H.  L.),  25  R.  77  ;  36  S.  L.  R.  967  ; 
6  a  L.  T.  129. 

34.  Lease— Invalid  Lease— Condition  of 
Oceapancy— Bight  of  Occnpant. — The  rights 
and  duties  of  one  who  occupies  ground  under 
a  lease,  which  proves  to  have  been  granted 
tUtra  vtres,  are  to  be  regulated,  for  the  period 
of  occupancy,  by  the  pretended  lease  which 
forms  his  sole  title  of  possession.  EUiotfs  Tn. 
v.  EUioU,  1894,  21  R.  858 ;  31  a  L.  R  753 ; 
2  S.  L.  T.  66. 

35.  Lease  Lrritancy— P^nre  of  Tenant 
to  reside  on  Fann.— In  an  action  by  a  land- 
lord to  have  it  declared  that  a  forfeiture  had 
been  incurred  in  respect  of  the  tenant's  failure 
to  reside  on  the  farm,  as  stipulated  in  the  lease, 
it  was  proved  that  the  tenant  resided  with  her 
husband  at  a  farm  twenty  miles  off,  of  which 
he  was  the  tenant,  and  the  lease  of  which  con- 
tained a  clause  as  to  residence ;  that  she  had 
been  in  use  from  there  to  visit  this  farm  about 
twice  in  a  month  for  two  or  three  days  at  a 
time,  the  farm  being  actually  managed  by  her 
mother  (who  resided  on  it  and  received  a  salary 
from  her),  and  being  visited  frequently,  for  a 
day  or  two  at  a  time,  by  the  husband  of  the 
tenant,  who  aided  in  the  supervision  of  affairs. 
EM  that  the  tenant  had  incurred  an  irritancy, 
and  forfeited  her  right  to  the  possession  of  tlie 
farm.  StttaH  v.  Wamocks  (0.  H.),  1883,  20 
S.  L.  R.  863. 

36.  Lease— Bennndation—Oonipensation 
for  XJnexhansted  LnproTements— Agricul- 
tural Holdings  Act,  1883.— A  tenant  by  re- 
nouncing his  lease  does  not  lose  his  right  to 
daim  compensation  for  unexhausted  improve- 
ments under  the  above  Act.  Strang  v.  Stuart^ 
1887,  14  R.  637  ;  24  S.  L.  R.  447. 

37.  Lease  —  Bennndation  —  Damages — 
Meliorations — Discount. — Where  a  tenant 


renounced  his  lease  and  the  landlord  accepted 
the  renunciation,  hM  that  the  landlord  had  no 
claim  of  damages  for  breach  of  contract,  such 
claim  not  having  been  reserved  in  the  accept- 
ance of  the  renunciation.  On  further  con- 
sideration of  the  case  on  the  question  of 
discount  on  the  tenant's  claim  for  meliorations, 
hdd.  that  by  accepting  the  renunciation,  the 
landlord  necessarily  agreed  that  that  should 
be  taken  as  the  termination  of  the  lease  for 
aU  its  purposes.  WaUcer'a  Trs.  v.  Manson,  dx,, 
1886, 13  R.  1198 ;  23  S.  L.  R.  864. 

38.  Lease  —  Bennndation  —  Letters.— 

Terms  of  letters  held  to  infer  a  renunciation  of 
a  lease  by  the  trustee  of  a  sequestrated  tenant. 
Bidoulac  v.  Sinclair's  Tr,,  1889,  17  R.  144 ; 
27  S.  L.  R.  93. 

39.  Lease— Sab-Lease— Breach  by  Sab- 
Tenant  of  Conditions  of  Tenant's  Holding 
—Title  of  Tenant  to  Bestrain.— A  tenant 
held  lands  on  condition  that  he  should  not 
sell  spirits  upon  them.  He  sublet  a  portion. 
The  sub-lease  made  no  reference  to  the  principal 
lease,  and  imposed  no  restrictions  against  the 
sale  of  spirits  by  the  sub-tenant,  who  accord- 
ingly sold  spirits  on  the  subjects.  Hdd  that 
the  tenant  could  not  enforce  against  the  sub- 
tenant the  conditions  of  his  own  tenure — an 
averment  that  when  taking  the  sub-lease  the 
terms  of  the  tenant's  holding  were  disclosed, 
being  held  irrelevant.  FergvMon  v.  BTown^  1902 
(0.  H.),  9  a  L.  T.  341.  Cf.  Dotmic  v.  LmML 
(h  Sons,  1902  (0.  H.),  10  S.  L.  T.  28. 

40.  Lease  Sub-Lease  Clause  of  Option 
to  Demand  Benewal— Second  Sub-Lessee— 
Bight  to  Demand  Benewal  of  Sab-Lease.— 

A  sub-lessor  of  ground,  who  had  under  the 
lease  the  option  of  demanding  renewal  of  hit 
lease,  if  the  tenant  himself  got  a  renewal,  sublet 
part  of  his  holding  by  an  agreement  to  which 
the  tenant  was  a  party,  but  without  assigning 
the  option  clause.  Held  that  the  second  sub- 
lessee was  not  entitled  to  demand  a  renewal 
of  his  sub-lease,  although  the  tenant  had  got 
a  renewal  of  his  lease  from  the  landlord. 
Rob&rUm  v.  Player,  1876,  4  R.  218  ;  14  S.  L.  R. 
158. 


41.  Lease  —  Sab-Lease — 
Bent  fixed  by  Arbitration — Improbative 
Award — ^Homologation. — R.,  the  tenant  of  a 
farm,  sublet  to  B.,  with  power  to  assign,  all  his 
grazing-ground  at  a  rent  to  be  fixed  by  arbitra- 
tion. B.  offered  to  W.  an  assignation  of  the 
sub-lease.  During  the  currency  of  the  offer 
R.  and  B.  by  formal  minute  of  reference  nomi- 
nated arbiters  and  an  oversman,  who  accepted 
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the  reference  and  fixed  the  rent  by  an  impro- 
bative  award*  Thereafter  W.  accepted  B/s 
offer  and  entered  into  poesession  under  the 
aasignation,  and  while  he  was  in  possesBion  B. 
paid  R.  the  rent  fixed  by  the  award  for  the 
period  prior  to  the  assignation.  In  an  action 
by  R.  against  W.  for  the  rent  applicable  to  his 
possession  at  the  sum  fixed  by  the  award,  held 
that  B.'s  offer  to  assign  did  not  deprive  him 
of  the  right  of  entering  into  the  arbitration. 
Rob&rt$on  v.  Boyd  <k  Winans,  1886, 12  R.  419 ; 
22  S.  L.  R.  331. 

42.  Lease— Tennination— Abandonment 
— Defectiye  Fences— Agricnltaral  Holdings 
(Scotland)  Act,  1883— "Detennination  of 
Tenancy." — A  tenant  of  agricultural  subjects  is 
not  entitled  to  renounce  his  lease  because  the 
fences  are  in  bad  order,  contrary  to  stipulation. 
Accordingly,  if  on  such  a  ground  he  abandons 
the  farm,  there  has  been  no  ^^  determination  of 
the  lease  "  in  the  sense  of  sec.  42  of  the  Agricul- 
tural Holdings  (Scotland)  Act,  1883.  Todd  v. 
Bowie,  1902,  4  F.  435  ;  39  S.  L.  R.  307  ;  9 
S.  L.  T.  365. 

43.  Lease- Tennination— Bankraptcy  of 
Tenant— Assignation  of  Lease  to  Trostee — 
Personal  Liability  of  Trostee  for  Bent.— A. 

was  tenant  of  a  farm  from  year  to  year,  under 
a  lease  which  contained  a  clause  excluding  *'all 
assignees,  whether  legal  or  voluntary,  and  all 
sub-tenants  or  trustees  or  managers  for  behoof 
of  creditors,"  with  power  to  the  landlord  to 
declare  the  lease  at  an  end  in  the  event  of  A. 
executing  a  trust-deed  for  creditors.  A.  exe- 
cuted a  trust-deed  for  creditors  in  May  1895, 
and  assigned  the  lease  to  B.  as  trustee.  The 
landlord  consented  to  B.'s  working  the  farm,  on 
the  footing  that  he  renounced  the  lease  as  at 
Martinmas  1895.  Held  that  B.'s  possession  was 
of  the  nature  of  a  tenancy,  and  that  he  wob  per- 
sonally liable  for  the  year's  rent.  Moncrieffe  v. 
Ferg^ieon,  1896,  24  R.  47 ;  34  S.  L.  R.  41 ;  4 
S.  L.  T.  118. 

44.  Lease— Termination— Bankraptcy  of 
Tenant  —  Meliorations  —  Compensation.- 

Where  a  lease  is  prematurely  brought  to  an  end 
by  the  sequestration  of  the  tenant,  he  has  no 
claim  for  compensation  for  improvements  on 
the  subjects  although  the  landlord  is  lucratiis. 
Walker,  dx,  v.  J,  cfc  W.  G.  M'KniglU,  <fcc.,  1886, 
13  R.  599  ;  23  S.  L.  R.  408. 

45.  Leaso— Termination— Bankraptcy  of 
Tenant—  Joint-Tenancy  —  Lritancy— Da- 
mages.— A  lease  granted  in  favour  of  A.  and 
B.  jointly,  contained  a  clause  conferring  on  the 
landlord  the  option  of  holding  the  lease  at  an 


end,  in  the  event  of  the  tenants,  or  either  of 
them,  becoming  bankrupt,  or  granting  a  traat 
for  creditors  in  respect  of  any  part  of  tbeir 
estates.  A.  and  B.  were  partners  in  a  certain 
business,  and  in  that  capacity  they  granted  a 
trust-deed  for  creditors.  The  trustee  intimated 
to  the  landlord  that  he  did  not  propose  to  con- 
tinue the  lease.  Shortly  after,  A.'s  estates  were 
sequestrated,  but  B.  continued  solvent,  and  in- 
timated to  the  landlord  that  he  was  prepared  to 
go  on  with  the  lease.  The  landlord  declined  to 
accept  him  as  a  single  tenant,  and  having 
claimed,  under  the  trust  for  creditors,  damages 
for  the  breach  of  contract^  was  paid  by  the 
trustee.  Held  (1)  that  abandonment  by  A. 
would  not  terminate  B.'s  tenancy;  and  (2) 
that,  as  B.  was  willing  to  carry  on  the  lease,  its 
termination  was  due  to  the  act  of  the  landlord  ; 
that  he  had  therefore  no  claim  for  damages,  and 
that  the  trustee  must  make  good  to  the  tmst- 
estate  the  amount  he  had  wrongly  paid.  Butter^ 
ease  and  Geddie's  Trustee  v.  Geddie,  1897,  24  R, 
1128;  34S.L.R.844;  5  S.  L.  T.  108. 

46.  Leaso— Termination— Bankraptcy — 
Partnership  —  Exclusion  of  Assignees.- 

Certain  subjects  were  let  to  the  partners  of 
a  firm  "  as  trustees  for  the  said  company,  and 
the  partners  present  and  future  thereof."  The 
lease  excluded  assignees  without  the  landlord's 
consent.  The  estates  of  the  firm  having  been 
sequestrated,  held  that  the  terms  of  the  lease 
were  not  inconsistent  with  the  clause  ex- 
cluding assignees  without  the  landlord's  con- 
sent, and  that  the  lease  came  to  an  end  upon 
the  sequestration  of  the  firm.  Walhety  dbe,  ▼. 
/.  <h  W.  C.  M'Knight  and  Another,  1886»  13 
R.  599 ;  23  S.  L.  R.  408. 

47.  Lease  —  Termination  —  Compensa- 
tion—Claims by  Tenant— Damages  for  Mis- 
cropping. — A  tenant  leaving  his  farm  entered 
into  a  submission  with  his  landlord  to  fix  the 
value  of  the  grain  crop.  He  sued  the  laud- 
lord  for  the  sum  fixed.  The  landlord  stated  a 
counterclaim  of  damages  for  miscropping  and 
failure  to  upkeep  buildings.  Held  that  this 
was  an  attempt  to  set  off  an  illiquid  claim  for 
damages  against  a  liquid  claim  for  debt,  and 
the  defence  repelled,  Sutherland  v.  Ur^thart, 
1895, 23  R.  284;  33  S.  L.  R.  210;  3  S.  L.  T.  198. 
[See  vooe  Compensation.] 

48.  Lease  Termination— Compensation. 
— Compulsory  Salo— Lease  with  Break. — 

Fleming  was  tenant  of  a  farm  under  a  nineteen 
years'  lease,  1891-1910,  but  with  breaks  at  six, 
eleven,  or  sixteen  years  in  favour  of  landlord  or 
tenant.     The  District  Committee  of  Middle 
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Ward  of  Lanarkshire  gave  notice  for  and  ac- 
quired 66  acres  of  the  farm.  For  fixing  the 
sum  to  be  awarded  Fleming  as  compensation, 
held  that  the  tenant  must  be  treated  as  a  tenant 
for  nineteen  years,  subject  to  contingencies 
which  must  diminish  the  chances  of  his  con- 
tinuing possession,  and  so  be  taken  into 
account  in  making  the  valuation.  Fleming  v. 
District  Committee  of  Middle  Ward  of  Lanark- 
shire, 1895, 23  R.  98  ;  33  S.  L.  R.  83  ;  3  S.  L.  T. 
157. 

49.  Lease— Termination — Compensation 
— Fonn  of  Olaim— Aipicnltaral  Holdings 
Act,  1883. — Hdd  that  a  claim  for  compensation 
made  under  the  above  Act  should  specify  the 
details  of  the  claim.  Sinclair  v.  Brown^  1892, 
19  R.  780 ;  29  S.  L.  R.  652. 

50.  Lease— Tennination — Compensation 
— Referee  —  Appointment  —  A^picoltaral 
Holdings  Act,  1889. — ^When  an  application  to 
the  Sheriff  to  appoint  a  referee  under  the  above 
Act  proved  abortive,  a  second  application  held 
competent.  Sinclair  v.  Browny  1892, 19  R.  780 ; 
29  S.  L.  R.  652. 

51.  Lease— Termination— Compensation 
Premature— Declinature  by  Curator  Bonis 
of  Tenant's  Heir  —  Decree  for  Repairs 
against  Executors— Value  of  the  Tenant's 
Improyements. — The  tenant  under  an  agri- 
cultural lease  for  nineteen  years  died  in  the 
fifth  year  thereof,  the  curator  bonis  of  his  heir 
(a  lunatic)  refused  to  take  up  the  lease^  and 
the  landlord  refused  the  late  tenant's  exe- 
cutors as  tenants.  The  landlord  having  ob- 
tained decree  against  the  executors  for  the 
expense  of  repairs  incumbent  on  the  tenant, 
held  that  the  value  of  unexha\isted  manure 
and  improvements  by  which  the  landlord 
benefited  owing  to  the  premature  termination 
of  the  lease  could  not  be  set-off  against  the 
landlord's  claim.  Scott's  Exrs,  v.  Hepburn, 
1876,  3  R.  816  ;  13  S.  L.  R.  538. 

52.  Lease— Termination— Compensation 
— Waygoing  Crop — Straw. — A  tenant  bound 
himself  by  his  lease  "  never  to  sell  or  remove 
off  the  lands  let  any  straw."  It  was  also  pro- 
vided that  the  tenant  should  sell  (if  desired)  to 
the  incoming  tenant  at  a  price  to  be  determined 
by  valuation  "the  last  white  crop  to  be  reaped 
under  this  lease,"  and  that  if  the  incoming' 
tenant  should  decline  to  take  the  crop  '^  then 
the  tenant  shall  be  entitled  to  dis(>ose  of  the 
same,  inclusive  of  the  straw,  as  he  pleases." 
The  incoming  tenant  took  the  white  crop  at 
valuation.    Held  that  the  term  "last  white 


crop  "  included  the  straw.    Nivison  v.  Hovxttj 
1883,  11  R.  182 ;  21  S.  L.  R.  104. 

58.  Lease— Termination— Compensation 
for  Improvements — MarketGardeners Com- 
pensation (Scotland)  Act,  1897.— The  Act 
applies  to  leases  current  at  the  date  of  the 
Act,  but  only  in  so  far  as  the  market  garden 
improvements  have  been  executed  after  that 
date.  SmiUi  v.  Callander,  1901  (H.  L.),  3  F. 
28  ;  38  S.  L.  R.  576  ;  9  S.  L.  T.  39. 

54  Lease— Termination— Compensation 
for  Lnproyements  —  Notice  of  Claim  — 
Agricultural  Holdings  Act,  1883.— A  tenant 
was  taken  bound  to  remove  from  the  arable 
land  at  Martinmas  and  from  the  houses  and 
grass  at  Whitsunday  following.  Held  that 
notice  of  claim  for  unexhausted  improvements 
was  timeously  given  four  months  before  the 
latter  term.  Strang  v.  Stuart,  1887,  14  R. 
637  ;  24  S.  L.  R.  447. 

55.  Lease— Termination— Compensation 
for  Lnprovements— Notice  of  Claim— Agri- 
cultural Holdings  Act,  188S  —  "Whit- 
sunday."—-ffeW  that  the  word  "  Whitsunday  " 
had  been  interpreted  by  the  parties  to  a  lease 
to  mean  26th  May.  Hunter  v.  Barron^s  Trs., 
1886,  13  R.  883  ;  23  S.  L.  R.  615. 

56.  Lease— Termination— Compensation 
for  Improyements  —  Notice  of  Claim  — 
"Termination  of  Tenancy"— Agricultural 
Holdings  Act,  1883. — A  tenant  removed  from 
houses,  grass  and  fallow  land  at  Whitsunday 
1892 ;  he  fell  to  leave  the  arable  land  at  the 
separation  of  the  crop.  Held  that  notice  in 
June  1892  of  a  claim  for  compensation  under 
the  above  Act  was  good.  Black  v.  Clay  (1894), 
A.  C.  368  ;  21  R.  (H.  L.)  72  ;  31  S.  L.  R.  949  ; 
2  S.  L.  T.  107. 

57.  Lease— Termination— Compensation 
for  Lnproyements— Notice  of  Claim— Agri- 
cultural Holdings  (Scotland)  Act^  1883,  sec. 
7— Determination  of  Tenancy.— A  ten  years' 
lease  of  a  farm  ''with  entry  at  Martinmas 
1885  "  bound  the  tenant  to  consume  all  turnips 
on  the  farm  and  apply  the  dung  to  the  lands. 
On  the  other  hand,  he  was  entitled  to  retain 
the  use  of  a  bam  and  threshing-mill  till  "  the 
term  of  Whitsunday  after  the  termination  of  the 
lease "  for  threshing  his  waygoing  crop.  Held 
that  the "  determination  of  the  tenancy "  was 
Martinmas  1895,  although  the  tenant  had  a 
limited  right  of  occupation  beyond  that  date ; 
and  that  notice  of  a  claim  for  compensation 
must  be  given  four  months  before  Martinmas 
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33  S.  L.  R.  601  i  4  S.  L.  T.  43. 

S8.  LeEae—Termiiuitiioii— Oompenutioii 
for  Improramentc — Wooden  ObUot.  —  At 

the  end  of  the  lease  of  an  uahle  (uad  gruing 
fum  the  landlord  refused  to  paj  for  a  wooden 
chftlet  erect«d  along  with  other  buildings  by 
the  tenant,  the  landlord  being  under  the  leaae 
bound  to  tAke  up  any  dwelling-bouae  or  ol 
erected  by  the  tenant  at  their  value.  Hdd 
that  the  cbAlet  must  be  included  in  the 
T&luation.  Murray  v,  Gampbdl,  1876,  0  R. 
1163;  16  S.  L.  6.690. 

89.  Leue  —  Tumlnation  —  "  Expiiy  "  — 
Itriteacy— Stock  of  "Wajgoias  Tanuit" 
— Obliffitioii  oa  Iduidlord  to  tkke  ovar. — 

Termination  of  a  leaae  by  exercise  by  the 
landlord  of  an  irritancy  in  his  favour  Md  not 
to  set  in  operation  a  clause  by  which  the  land- 
lord was  bound  to  take  over  the  stock  at  a 
valuation  at  the  tenant's  waygoing.  Marjuit  of 
BreaiMMnt  v.  Stowirt,  1904  (H.  L.X  6  F.  23  ;  41 
a  L.  R.  373;  11  S.  L.  T.  746. 

80.  LoMO  ~  TermiiUition  —  FixtarM  — 
Shrobs,  he— Held  that  a  tenant  who  had 
planted  ornamental  shrubs  and  laid  out  terraces 
with  turf  and  gravel  walks  connected  by  sets 
of  wooden  ste|>B,  was  entitled  on  the  termina- 
tion of  his  t«nancy  to  remove  the  gravel  and 
wooden  BtepB,  but  not  the  turf  or  ornamental 
shrubs.  Burnt  v.  Fleming,  1660,  8  K.  226 ;  18 
S.  L.  R.  132. 

6L  L«ue  ~  Tenninjition  —  Fixtures  — 
OreenhoiiBSB  erected  by  Tenuit — Bight  of 
BemOTaL^A  tenant  under  a  lease  of  urban 
Bubjecte  bound  himself  not  to  remove  any  of 
the  trees  in  the  garden  "except  to  replace 
them  by  others  of  equal  quality  and  value." 
He  I'emoved  trees  and  in  their  place  erected 
greenhouses.  On  the  termination  of  the  lease 
he  removed  the  greenhouses.  In  an  action 
against  him  by  the  heirs  of  the  landlord  for 
damages  for  removal  of  the  houses,  he  was 
OMoilzitd  in  resiiect  that  the  landlord  knew 
when  he  let  the  subjects  that  the  garden  was 
to  be  occupied  by  greenhouses,  and  that  the 
clause  OH  to  trees  implied  an  agreement  that 
the  houses  might  be  removed  on  the  expiry  of 
the  lease.  Fergtimn,  <tc.  v.  Paul,  18flB,  12  R. 
1223  ;  22  S.  L.  K.  809.  [See  HeriiabU  and 
Moveablt."] 

62.  Lease  —  Termination  —  Forfeiture 
Clause— Declarator  of  Forfeiture— Public- 
House -Relevancy.— A   ilau.iL-  'i[   f<irfeiture 


the  effect  that,  if  the  tenant  should  do  any- 
thing "  which  may  endanger  the  continuance 
or  renewal  of  the  licence  certificate,"  it  should 
be  competent  for  the  lessor  to  terminate  the 
lease  forthwith.  In  an  action  of  declarator  of 
forfeiture  it  was  averred  (I)  that  on  one  occa- 
sion the  tenant  was  drunk  while  in  discharge 
of  his  duties  as  a  publican ;  (2)  that  he  ad- 
mitted this  fault  before  the  licensing  magi»- 
tntee  ;  (3)  that  one  of  them  warned  him  that, 
if  this  occurred  again,  they  would  not  in  all 
likelihood  renew  the  licence^  Action  dimtiaed 
as  irrelevmnt.  Ndiit  v.  Hart,  1896,  24  R  174  ; 
34  S.  L.  R.  161  ;  4  S.  L.  T.  168. 

63.  LeMA  —  Tennlnation  —  Forfintar* 
OImim  —  Public-Honae  —  fiidanferisc 
Licttnce  in  Opinion  of  Luidloid— Orowids 
of  Opinion— MaI*  fldes.— The  lease  of  a 
public-house  contained  a  stipulation  that  it 
should  be  terminable  on  a  month's  notice  by 
the  landlord,  "in  the  event  of  [the  tenant] 
misconducting  himself  or  nc^lectdng  the  bum- 
nen,  or  in  the  opinion  of  the  landlord  or 
his  heirs  and  successors  so  misconducting 
himself  or  neglecting  the  busiiieee  as  to  en- 
danger the  licence."  Biid  that  the  landlord 
was  entitled  to  a  decree  of  removing  after  a 
month's  notice,  on  the  bate  averment  that  in 
hia  opinion  the  tenant  was  ntglectdng  the  busi- 
ness BO  as  to  endanger  the  licence,  and  that  he 
was  not  bound  to  condescend  on  the  grounds 
of  hia  opinion.  An  averment  by  the  tenant 
that  the  real  reason  for  hia  dismissal  was 
because  he  no  longer  bought  his  liquor  from 
the  landlord's  brewery,  heid  irrelevant,  as  it 
did  not  amount  to  an  imputation  of  maSa  fida. 
Guild  V.  MiuJean,  1697,  26  R.  106  ;  35  a  L.  R. 
97  i  6  a  L.  T.  172. 

64.  JtoaM  —  Termination  —  Initamcy 
OlMise — Effect  of — An  irritancy  clause  de- 
claring the  nullity  of  the  lease  on  the  tact  of 
the  tenant's  bankruptey,  is  a  stipulation  in 
the  landlord's  favour,  and  does  not  come  into 
force  unless  he  please.  Bidoulae  v.  Sinclait't 
Tnutee,  1689,  17  R  144  ;  27  a  L.  R.  93. 

65.  Laue  — ■  Termination  —  Irrituie7 
Olanae—Pnrginc  of. — Stipidation  in  a  lease 
declaring  that  it  should  not  be  open  to  the 
tenunt  to  puige  a  conveutional  irritancy  kdd 
vahd.  EaH  of  Elgin  v.  WhUtaker  A  Stmt, 
1902  (O.  H.),  9  S.  L.  T.  373.     . 

66.  Lease  —  Termination  ^  Irritaocr  — 
Prohibition  against  ABsignatlon  of  Lease — 
Factor?   and   OommiBsion   equivalent    to 
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. —  A  farm  tenant  whose  lease 
contained  a  clause  of  irritancy  in  the  event 
of  his  assigning  the  lease,  granted  a  deed  of 
factory  and  commission  under  which  the  factor 
had  full  powers  of  management  during  the 
lease.  Held  that  the  factory  and  commission 
was  equivalent  to  an  assignation,  and  that  the 
irrit<incy  had  been  incurred.  Lyon,  <fec.  v.  Irvine^ 
1874,  1  R  512 ;  11  S.  L.  R.  243. 

67.  Lease— Terminaliion—Notice—Aipri- 
CQltural  Holdings  Act,  1883,  sec.  2S,—Held 
that  although  the  above  Act  did  not  come  into 
operation  until  1st  January  1884,  six  months' 
notice,  in  terms  of  sec.  28,  required  to  be  given 
to  biing  a  yearly  tenancy  to  a  termination  at 
Whitsunday  1884.  Lord  MacDonald  v.  Finlay- 
son,  <tc,  1884,  12  K.  228 ;  22  S.  L.  R.  167. 

68.  Lease  —  Tennination  —  Notice  — 
"  Month  " — Calendar  or  Lunar. — Six  months' 
notice  was  the  condition  of  terminating  a  lease 
at  a  break  during  its  currency.  Held  that 
"month''  meant  calendar  month.  Frcua'e 
Tn,  V.  Mavle  <k  Son,  1904,  6  F.  819;  41 
S.  L.  R.  623 ;  12  S.  L.  T.  167. 

69.  Lease— Termination  —  Notice  —  Be- 
moying. — More  than  forty  days  before  the 
term  the  tenant  of  a  shop  said  to  his  land- 
lord's factor :  "  Unless  I  hear  from  you  that  the 
rent  will  be  reduced,  I  shall  leave  the  shop." 
Held  that  the  notice  was  good.  Gilchrist  v. 
JFestrm,  1890,  17  R.  363  ;  27  S.  L.  R  273. 


70.  Lease-^Termination— Notice-^Urbaa 
Subject. — Informal  oral  notice  to  quit  urban 
premises  occupied  under  a  yearly  lease,  and 
which  results  in  no  harm  to  the  tenant,  pre- 
cludes him  from  demanding  a  formal  peace- 
warning.  Hood  V.  N.  B,  my.  Coy.,  1896  (O.  H.), 
3  S.  L.  T.  196. 

71.  Lease— Termination— Obligation  to 
Ck>nsune    Straw— Waygoing    OTop.—Held 

that  an  outgoing  tenant  was  entitled  to  re- 
move the  straw  of  the  last  crop  although 
taken  bound  by  the  lease  "  to  consume  the 
whole  straw"  on  the  farm.  Lord  Elibank  v. 
ScoU,  1884,  11  R.  494 ;  21  S.  L.  R.  345. 

72.  Lease— Termination— Premature  Va- 
cating by  Tenant— Petition  by  Landlord 
for  Judicial  Inspection— Oompetency.— The 

tenants  of  premises  vacated  the  premises  a 
year  before  the  termination  of  the  lease,  ac- 
cording to  the  landlord's  allegation,  alleging  on 
their  part  that  the  lease  had  been  terminated 
of  consent.    Held  in  these  circumstances  that 


it  was  competent  for  the  landlord  to  present 
a  petition  for  judicial  inspection  of  premises 
which  the  tenants  were  bound  to  keep  in 
Impair  under  the  lease.  Lees  v.  Marr  Type^ 
founding  Coy.,  1877,  4  R.  1088. 

73.  Lease— Termination— Bei  interitns— 
Licensed  Premises  —  Loss  of  Licence. — 

Premises  were  let  for  ten  years  on  the  condi- 
tion that  they  should  be  used  only  for  the 
conduct  of  a  licensed  business.  The  licence 
having  been  withdrawn,  held  that  the  tenant 
was  not  thereby  freed  frt)m  the  other  obliga- 
tions under  the  lease.  Harffs  Trs.  v.  Arrol, 
1903,  6  F.  318  ;  41  S.  L.  B.  62  ;  11  S.  L.  T.  442. 

74.  Lease— Termination— Taking  over 
Stock— ''Average  Stock  or  Sonming  of 
Farm." — A  landlord  was  under  obligation,  on 
the  expiry  of  the  lease  of  a  farm,  to  take  over 
the  stock  of  sheep  to  the  number  of  "  the  usual 
average  stock  or  souming  of  the  farm."  Held 
that  the  average  stock  was  to  be  ascertained  by 
inquiry  how  many  sheep  had  actually  been 
kept  on  the  average  during  the  currency  of  the 
lease,  and  not  by  what  the  farm  might  have 
carried  or  did  carry  during  the  last  years  of 
the  lease.  Duke  of  ArgyU  v.  MacArthur's  Tre., 
1889,  17  R.  136 ;  27  S.  L.  R  87. 

75.  Lease  —  Tennination  —  Taking  over 
Stock— Landlord  vergens  ad  inopiam— 
Right  of  Tenant. — When  towards  the  termina- 
tion of  a  lease  the  tenant  suspects  that  the 
landlord  is  vergens  ad  inopiam,  and  will  be 
unable  to  take  over  the  stock  (in  terms  of  the 
lease)  and  pay  for  it,  he  cannot  at  the  same 
time  take  steps  to  realise  the  stock  himself, 
and  thereafter,  having  sold  the  stock,  sue  the 
landlord  for  damages.  Linton  v.  Suiherland, 
1889,  17  R.  213  ;  27  S.  L.  R.  120. 

76.  Lease— Termination— Valuation  of 
Buildings. — A  landlord  obliged  himself  at  the 
end  of  the  lease  (99  years)  to  pay  to  the  tenant 
one-half  of  the  value  of  buildings,  which  it 
was  contemplated  the  tenant  should  erect,  as 
fixed  by  arbiters.  The  War  Office,  as  sub- 
tenants, having  erected  barracks  on  a  portion 
of  the  ground,  held^  on  the  termination  of  the 
lease,  that  the  landlord  must  proceed  to  arbi- 
tration with  a  view  to  ascertaining  how  far  the 
value  of  the  subjects  had  been  enhanced. 
Lord  Advocate  v.  Earl  of  Home,  1891,  18  R. 
397 ;  28  S.  L.  R.  289. 

77.  Lease— Termination— Valuation  of 
Stock— Discount — Custom.— A  lease  obliged 
the  landlord  to  take  over  the  stock  of  his 
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of  the  leaae  ui  ftrbitratioii  wu  eotered  into  and 
the  value  of  the  stock  aac«ruined.  From  the 
(iinoUDt  of  the  award  the  landlord  clamed  to 
deduct  discount  of  H  per  cent,  in  accordance 
with  a  local  custom  known,  he  averred,  to 
both  parties,  and  pievtoualy  acted  on  by  them. 
Neither  the  lease  nor  the  sulimission  to  the 
arbiter  mentioned  discount.  Hetd  that  the 
averment  of  custom  was  irrelevant.  BuchoTian 
V.  Ridd*li,  1900,  2  F.  644 ;  37  S.  IJ.  R.  3M. 

78.  Leua  —  Tanuin&tioii— Tkdt  B«loc&- 
tioB  —  Interdict  —  Oompetency.  —  A  form 
tenant  in  possession  alleged  tacit  i-elocAtion. 
Tlie  landlord  applied  for  interdict  against  bis 
continuing  to  cultivate  tba  farm.  Process  hdd 
incompetent.  JohntUm  v.  TkomMon,  1877,  4  R. 
B6B;  14  S.  L.  R.  668. 

79.  LoMo  Tenninattop  —  Tacit  Beloe*- 
tion— Luidlord's  Implied  Consent— Luid- 
lord'B  failure  to  warn  avay  due  to  Tenant's 
Wrongfol  Act— FeiflOnal  Bar.— Tacit  reloca- 
tion implies  tacit  consent,  and  where  the  land- 
lord's failure  to  take  the  necessary  steps  to  pre- 
vent tacit  relocation  is  caused  by  the  wrongful 
act  of  the  tenant,  the  tenant  is  barred  from 
founiling  on  the  landlord's  failure  to  act. 
MncAHhuT  V.  MacMaiter,  1804  (0.  H.),  2  S.  L.  T. 


80.  Lease— Termination  —  Tadt  Beloca- 
tion— FreBOmption.- Presumption  in  favour 
of  tacit  relocation  hdd  rebutted.  Suthtrtanrfi 
Tnulee  v.  MUla'i  Tnutee,  1B88,  16  R.  10;  26 
S.  L.  B.  6. 

81.  Lease— Termination  —  Tadt  Seloca- 
tion  —  Snb-Tenant  —  UrlMn  Sabjects.  — 
Qiietlvm  :  Does  the  doctrine  of  tacit  relocation 
apply  in  tlie  case  of  a  sub-tenant  in  urban 
subjects  who  remains  in  possession  after  the 
expiry  of  the  principal  tenant's  right  T  Rohb  v. 
BrtarUm,  1895,  22  E.  886  ;  32  S.  L.  R  671 ;  3 
S.  L.  T.  81. 

82.  Lease— Title  to  Cfrant— Lease  a  non 
domino — Assignatioii  by  Lessor  to  Tme 
Owner. — Hamilton  in  1884  granted  a  lease  of 
niiiierals  to  Reid.  Hamilton's  title  was  re- 
duced in  1894  in  favour  of  Watson's  trustees. 
Watson's  tniPtees  obtained  from  Hamilton  an 
assignation  of  bis  rights  under  the  lease,  at  the 
same  time  undertaking  the  obligations  of  the 
lessor.  Held  (1)  that  the  lease  was  not  bind- 
ing on  the  true  owner  wlien  he  established  hia 
right  to  the  lands,  and  was  therefore  not  bind- 
in;;  OTi   thp   tenant  ;   (2)   Ibfit   Hamilton,   not 


aarign  (Weir  v.  Dunhp,  1861,  S3  D.  1293  fiA- 
lowtd).  Rei^M  Tn.  v.  fPotom'i  IVi.,  1696,  23 
R.  636 ;  33  S.  L.  R.  443  ;  3  S.  L.  T.  314. 

83.  Lease  — Title  to  Oiant- Beneficial 
Ownership— Radical  Bi^t— Handate  in- 
fbired  fr«m  Possession.- A.  bought  honae 
property.  The  feudal  title  wu  taken  in  name 
of  B.,  who  granted  a  back-letter  setting  forth 
that  he  held  the  property  as  security,  and  A. 
occupied  the  premises  for  t«D  years.  At  the 
end  of  that  time  A.  granted  a  truft-diepodtion 
for  behoof  of  his  creditors,  and,  along  will)  the 
tiiislee,  executed  a  lease  of  the  said  heritable 
subjects.  B.  objected  to  this  leiise  being 
granted,  and  nised  an  action  for  ita  reduc- 
tion. A.  snpport«d  it  on  two  grounds — (I)  a 
mandate  to  grant  leases — inferred  from  the 
fact  of  his  ocuupatiou  (AbboU.  8  M.  791)  ;  (2) 
that  the  radical  right  to  the  properly  was  in 
hin),  and  that  this  carried  the  right  to  grant 
leaees.  Htld  (1)  that,  assuming  a  mandate,  it 
fell  on  the  surrender  of  his  estate  to  a  trustee^ 
otherwise  it  was  proved  to  have  been  ex- 
prenaly  withdrawn  ;  (8)  that  A.  never  had  any 
original  title  on  which  to  grant  leases,  but 
only  a  jtu  crediti.  Ritchie  v.  Scott  and  OiiuTt, 
1899, 1  F.  728  ;  36  S.  L.  R.  640 ;  8  S.  L.  T.  406. 

84.  Hypothec— Articles  sent  to  Tenaat 
for  Exhibition.  —  Sdd  that  the  landlord's 
hypothec    did    not   eitend    to    articles    sent 

!i  commission  auent  for  the  purpose  of 
exhibition.  PuUometer  Engineering  Ooii.  Ltd.  v. 
Oraeie,  1887,  14  R.  316}  24  a  L.  R.  239. 

G.  Hypothec  ~  Hired  Fnmitnie  —  Bil- 
liard Table,  kc.—Htid  that  a  billiard  table 
and  itfl  appurtenances  which  were  let  from 
week  to  week  were  subject  to  the  landlord's 
hypothec.  Ndma  d- Coy.  V.  EtBing,  1983,  U  R. 
193 ;  21  S.  L.  R.  134. 

86.  Hypothec  —  Honses  and  Land  let 
separately— Invecta  et  illata— Gattle— ^- 
pothec  Abolition  Act,  1S80.— By  a  single 
deed  a  landlord  let  for  one  year  a  dwelling- 
bouse  and  byre,  and  adjacent  pasture  lands. 
Hdd  that  the  house,  &c,  were  let  separately 
from  the  lands,  that  the  Hypothec  Abolition 
Act,  1860,  did  not  apply,  and  that  the  landlord 
bad  a  right  of  hypothec  for  the  rent  of  the 
house,  &c,  over,  inter  alia,  cuttle  in  the  byre. 
Clark  V.  Kdr,  1888,  IB  R.  468;  25  8.  L.  R 
338. 

87.  ^pothec— Piano  belonging  to  Third 
Party.  —  Ilrld  thai  a  piano  belonging  to  a 
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tenant's  daughter  was  not  affected  by  the 
landlord's  hypothec.  Bell  v.  Andrews,  1886, 
12  R.  961 ;  22  S.  L.  R.  640. 

88.  Hypothec— Sequestration  of  Gattle 
of  Sub  -  Tenant  —  Bight  to  demand  As- 
signation on  Consigning  Bent— Hypothec 
Amendment  (Scotland)  Act,  1867,  sec.  5.— A 

landlord,  exercising  his  hypothec  under  sec.  6 
of  the  Act  of  1867,  sequestrated  the  cattle  of 
a  person  who  had  taken  for  the  season  from 
the  tenant  the  grazings  of  a  grass  park.  The 
grazing  suh-tenant  having  prepaid  his  rent  to 
the  tenant,  demanded  from  the  landlord  an 
assignation  of  his  right  of  hypothec  on  con- 
signing the  rent.  Held  that  he  could  not  show 
that  the  landlord  would  not  be  prejudiced,  and 
he  had  therefore  no  right  to  such  an  assig- 
nation. SteuaH  v.  Stables,  <fcc.,  1878,  5  R.  1024 ; 
15  S.  L.  R.  689. 

89.  Landlord— Negligence— Fall  of  WalL 

— The  pursuers  were  tenants  of  a  range  of 
stables  of  which  defender  was  proprietor. 
On  the  top  of  the  stables,  though  quite  dis- 
tinct from  them  and  not  necessary  for  tlieir 
occupation,  was  the  boundary  wall  between 
the  defender's  property  and  Calton  Hill.  The 
wall  formed  part  of  the  subjects  let.  The 
wall  gave  way  and  fell  through  the  stables 
killing  six  horses.  It  was  proved  that  the 
wall  had  fallen  owing  to  the  pressure  of 
rubbish  which  had  fallen  on  it  from  the 
Calton  Hill.  Held  that  the  defender  was 
liable  in  the  damage  caused  by  the  fall  of 
the  wall.  Scott,  Oroall  dh  Sons  v.  Afoir,  1895 
(0.  H.),  3  S.  L.  T.  70. 

90.  Landlord— Negligence— Dangerons 
Condition  of  Oeiling— Tradesmen  employed 
to  remedy  Defects— Belevancy.— Tenants 
were  injured  by  falling  ceiling.  They 
averred  (1)  knowledge  of  the  landlord  of  its 
dangerous  condition ;  (2)  that  steps  were  taken 
to  remedy  the  defect  by  a  tradesman  who 
proved  to  be  incompetent;  (3)  that  these 
remedies  were  ineffective  ;  (4)  that  the  trades- 
man and  landlord's  factor  told  them  there  was 
no  danger,  and  that  they  relied  on  this  advice 
and  stayed  on  in  the  house.  On  these  aver- 
ments they  raised  nn  action  for  damages 
against  the  landlord.  The  Lord  Ordinary  dis- 
missed the  action  as  irrelevant.  Brown  v.  Keay^ 
1902  (0.  H.),  9  S.  L.  T.  442. 

91.  Landlord  —  Negligence  —  Dangerons 
Oeiling— Known    Danger— Belevancy.-A 

tenant   on   renewing  his  lease,  pointed    out 
to  the  landlord  what  appeared  to  him  to  be 


an  insecure  condition  of  the  ceiling  of  one  of 
the  rooms.  The  landlord  said  there  was  no 
danger.  Subsequently  the  ceiling  came  down 
owing  to  the  defect  referred  to,  and  damage 
resulted.  In  an  action  at  the  instance  of  the 
tenant  the  Court  allowed  a  proof.  Caldwell  v. 
M'Callum,  1901,  4  F.  371  ;  39  S.  L.  R.  267  ; 
9  S.  L.  T.  329. 

92.  Landlord— Negligence  — Dangerons 
Steps— Known  Danger. — For  ten  months  a 
tenant  continued  to  use  steps  in  her  house 
which  she  believed  to  be  dangerous.  Held 
that  she  had  no  claim  against  her  landlord  for 
damages  for  injuries  sustained  by  her  through 
the  defective  steps.  JVebster  v.  Brown,  1892, 
19  R.  765  ;  29  S.  L.  R.  631. 

93.  Landlord  —  Negligence  —  Defective 
Condition  of  Premises  —  Drains  —  Water 
Supply. — In  defence  to  an  action  for  payment 
of  rent  a  tenant  stated  that  the  house  had 
become  uninhabitable  owing  to  (1)  bad  drains  ; 
(2)  bad  water  supply.  A  proof  showed  that 
the  defects  in  the  drainage  system  were  trifling, 
that  the  landlord  remedied  them  when  his 
attention  was  called  to  the  fact,  and  that  they 
could  have  been  made  sound  in  a  few  days. 
The  water  supply  was  a  private  one.  At 
seasons  it  became  polluted  from  agricultural 
causes,  and  unfit  to  drink.  The  landlord  did 
not  know  this.  Owing  to  the  bad  quality  of 
the  water  illness  broke  out  in  the  tenant's 
family.  He  left  the  house  for  some  time,  then 
returned,  and  af teinnrards  had  water  for  drink- 
ing purposes  carried  to  the  house  day  by  day. 
The  cost  of  these  manoeuvres  he  sought  to  set- 
off against  the  claim  for  rent.  Held  (1)  that 
the  tenant  had  not  lost  the  occupation  of  the 
house  owing  to  the  defects  of  drainage,  and 
therefore  was  not  entitled  to  an  abatement 
from  his  rent;  (2)  that  the  landlord  had  not 
warranted  the  quality  of  the  water  supply  for 
drinking  pm*poses,  was  not  shown  to  have 
been  guilty  of  culpa,  and  was  accordingly  en- 
titled to  payment  of  rent.  Bums  v.  M*Netl, 
1898  (().  H.),  6  S.  L.  T.  289. 

91  Landlord  —  Negligence  —  Defect  in 
Premises— Latent  Defect— Known  Danger. 

— For  thirty  years  Hall  had  been  tenant  of 
a  house  belonging  to  Uuber.  In  the  thirtieth 
year  of  the  tenancy  his  wife  was  going  down 
the  stair,  when  one  of  the  steps  gave  way,  and 
she  fell,  sustaining  severe  injuries.  In  an 
action  by  her  against  Huber  for  damages  for 
these  injuries,  she  averred  that  the  defender 
was  aware  of  the  ruinous  condition  of  the 
stair,  and  had  been  repeatedly  called  on  to 


of  the  Btepe  was  found  to  be  rotten.  The 
Ckiurt  held  this  to  be  a  case  for  inquiry,  and 
ordered  iaaues.  (Wditter  v.  Brmun,  19  B.  766; 
29  S.  L.  B.  631  didinguiAed.)  EaU  v.  Hubner, 
1897, 24  R.  876  ;  34  S.  L.  B.  663  ;  6  S.  L.  T,  26. 

95.  Luidlord  —  HeglifssM  —  DefocUVB 
Condition  of  Premiaea — Child.— A  child  of 
five  and  a  half  yean  climbed  4^  feet  above 
a  landing  on  a  common  stair ;  and  falling 
throui;h  the  window,  which  wu  iingl&zed,  was 
killed.  Hdd  that  the  landlord  was  not  liable 
in  damagea,  there  being  no  duty  on  him  to 
glaze  the  windows  for  the  purpose  of  prevent- 
ing an  accident  to  a  child  climbing  up.  Htnncn 
V.  M'DougaU,  1896,  3  S.  L.  T.  265. 

96.  Landlord  and  Ten&nt — Landlord — 
Ne^igsnca  —  Defective  Flooring— ^ Known 
Duiger. — A  tenant  continuing  to  occupy  in 
face  of  a  known  danger  arising  from  defects  in 
the  flooring  of  the  subjects  let,  hdd  to  have  no 
claim  against  the  landlord  for  damage  sustained 
through  the  defective  flooring.  M'Manut  v, 
ArmauT,  1901,  3  F.  1078  ;  38  S.  L.  K.  791  ;  9 
S.  L.  T.  139. 

97.  Landlord  —  Negligence  —  DefBotiTB 
Drainage  —  Belevaucr.  —  In  an  action  of 
damages  against  a  landlord,  a  tenant  averred 
that  the  drainBge  in  a  house  let  to  him  was 
defective,  as  the  drains  were  old  and  not 
properly  joint«d  ;  that  he  had  complained  to 
the  defender,  who  had  iAken  unsuitable  or 
insufficient,  or  at  any  rate  unBuccesaful,  steps 
to  remedy  the  nuisance  ;  that  his  wife  and 
chUd  had  suflfered  in  health,  and  that  he  had 
incurred  considerable  expense  in  various  ways. 
Hdd  that  the  action  was  relevant.  M'Nu  and 
Other*  V.  Browrai^$  Tn.,  1869,  26  S.  L.  R.  690. 

98.  Landlord  —  Negligence  —  Defective 
Diainaga.  —  The  lessor  of  a  house  who  is 
aware  of  a  defective  condition  of  the  drains 
and  takes  no  adequate  sUps  to  have  them 
put  right  is  liable  to  his  tenant  for  resulting 
damage.  Maitland  v,  Allan,  1896  (0.  H.),  34 
8.  L.  R  148  ;  4  S.  L.  T.  121. 

99.  Landlord  —  Negligence  —  Defective 
Draini  —  Belevancy.^A  tenant,  who  had 
suffered  from  defective  drainage  in  the  house 
he  occupied,  sued  his  landlord  for  damsfjes. 
He  averred— (1)  That  the  drainage  was  de- 
fective. (2)  "The  buildings  are  old  and  have 
not  been  examined  for  seven  years.  At  that 
tiiiii-  tlii-y  ULT.--  ri..t  ivii-'.'.-ed,  hut  jiiiMi'-l  '>]' 
in  a  rough -ami  ■jLiidy  way.     These  fni.'Is  were  I 


have  been  made  to  the  defender  by  prerions 
teikants  regarding  the  insanitary  condition  of 
the  premises."  Hdd  that  aTerment  No.  3  was 
not  sufficiently  specific  to  be  remitted  to  pro- 
bation, and  that  quoad  ultra  the  action  was 
irrelevant.  BaiJne  v.  ff^ordi^i  Trt.,  1897,  24 
R.  1098  ;  34  S.  L.  R.  818  ;  6  8.  L.  T.  99.  Cf. 
Forba  T.  Fergumn,  1899  (0.  H.),  7  8.  L.  T.  293. 

100.  Landlord— Negligence  — Defective 
PremiBes  Accepted  vithont  Complaint  hy 
Tenant. — The  lessor  of  a  house  is  not  liable 
in  damages  to  a  tenant  for  an  accident  arising 
from  a  defective  condition  of  the  premises, 
which  was  known  to  tlie  tenant  when  he  took 
them,  and  in  respect  of  which  he  made  no 
complaint.  Buitdl  v.  Madcnight,  1896,  24  R. 
118 ;  34  8.  L.  R.  73  :  4  8.  L.  T.  146. 

101.  landlord  —  Negligence  —  Defective 
PremiBea— Boof— Ueltlsg  of  Bnow— Dau- 
nnm  fatale. — Lanillord  of  a  house  and  shop 
hdd  liable  to  his  tenant  for  damage  caused  by 
the  melting  of  an  exceptional  accumnlation  of 
snow  on  the  roof,  as  it  implied  defects  in  the 
root,  neid  v.  Baird,  1876,  4  R.  234;  14 
8.  L.  R.  160. 

102.  Landlord  —  Negligence  —  Defective 
PTonuBeB  ~  Known  Danger  —  Promise  bf 
Idmdlord — Relevancy. — A  tenant  of  a  house 
under  a  monthly  lease  complained  to  his 
landlord  in  February  that  the  ceiling  appeared 
to  he  in  an  unsafe  condition.  He  repeated  die 
complaint  in  April.  On  both  occasions  the 
landlord  udniitted  the  ilefect,  and  promised  to 
execute  repairs,  He  failed  to  do  so,  and  the 
tenant  occupied  the  house  till  November,  when 
the  ceiling  fell  and  injured  him.  Hdd  (diitm- 
gituhing  WebtUr  v.  Brmim,  19  R  766;  20 
S.  L.  R.  631)  that  these  facts  were  relevant  to 
support  an  action  against  the  landlord  for 
reparation.  SftieMi  v.  Doizj'd,  1897,  24  R.  849 ; 
34  8.  L.  R.  635  ;  5  8.  L.  T.  17. 

103.  Landlord— Negligence  —  UninhaUt- 
ahle  Honse— Complaints  by  Tenant— Pro- 
mises by  Landlord  —  Known  Danger  — 
Bjtlnw^nny — A  schoolmaster's  contract  of  em- 
ployment by  a  School  Board  entitled  him  ta  a 
free  house,  and  obliged  bim  to  occnpy  it.  After 
l«n  months'  occupancy  bis  wife  died,  in  coil- 
sequence  of  the  insanitary  condition  of  the 
house  ;  and  be  raised  an  action  for  damages 
against  his  employers.  The  pursuer's  record 
disclosed  that  from  the  date  of  his  entry  to  the 
liiiuse  he  had  been  aware  of  ils  insaiiiHiry  con- 
dition ;  thiit  lie  had  complained  repeatedly  to 
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the  School  Board  ;  that  they  had  promised  to 
remedy  certain  defects,  hut  had  delayed  to  do 
so  ;  that,  notwithstanding,  he  had  continued  to 
occupy  for  ten  months.  Held  that  the  maxim 
volenti  non  JU  injuria  applied,  and  the  action 
dismissed  as  irrelevant.  ^Oh  v.  Maryculter 
School  Board,  1898,  1  F.  6  ;  36  S.  L.  R.  8 ;  6 
S.  L.  T.  162. 

104.  Landlord  — Negligence  — DweUing- 
Honse— Damp— Injury  to  Health— Culpa. 

— A  landlord  is  not  i-esponsihle  for  injury 
caused  to  the  health  of  his  tenants  through 
defects  in  the  suhjecto  let  unless  there  has 
heen  negligence  on  his  part.  But  if  he  let  to 
a  tenant  a  house  which  he  knows  to  he  in 
a  dangerous  condition,  he  is  liable  in  damages. 
Irvine  v.  Caledonian  Ely.  Coy,,  1902  (0.  H.), 
10  S.  L.  T.  363.  HamUUm  v.  Nimmo,  1902 
(0.  H.),  10  S.  L.  T.  394. 

105.  Landlord— Negligence  —  Insanitary 
Condition  of  House — ^Resulting  Illness. — A 

landlord  is  not  liable  to  his  tenants  for  loss  they 
may  sustain  through  the  insanitary  condition  of 
the  house  unless  negligence  be  brought  home 
against  him.  Henderson  v.  Munn,  1888,  15  R. 
859  ;  25  S.  L.  R.  619. 

106.  Landlord— Negligence — Ferry — De- 
fective Bope. — The  widow  of  a  man  who  was 
drowned  by  the  capsizing  of  a  ferry-boat, 
caused  by  the  breaking  of  the  ropes,  brought 
an  action  i^ainst  the  magistrates  of  a  biu^h 
who  were  proprietors  of  the  ferry.  The  magis- 
trates had  let  the  ferry  to  a  tacksman,  who 
was  taken  bound  to  supply  the  rope  and  keep 
it  in  repair.  Action  dismissed  as  irrelevant, 
there  being  no  averment  that  the  ferry  was 
notoriously  unsafe  and  dangerous  in  the  way 
it  was  worked.  Duncan  v.  Magistrates  of  Aber- 
deen, 1877,  14  S.  L.  R.  603. 

107.  Landlord— Negligence— Injury  to 
Daughter  of  Tenant — Title  to  Bue.—Held 
that  the  daughter  of  a  tenant  of  a  house  had  a 
title  to  sue  the  landlord  for  damages  sustained 
by  her  through  defects  in  the  premises  arising 
from  the  landlord's  fault.  Hamilton  v.  Nimmo, 
1902  (0.  H.),  10  S.  L.  T.  394. 

108.  Landlord— Negligence — Negligence 
of  Neighbonring  Tenant  —  Overflow  of 
Water— Bennnciation  of  Lease  without  Re- 
servation of  Claim  for  Damages.— The  de- 
fender leased  to  the  pursuers  ground  to  be  used 
for  a  market-garden,  and  adjoining  higher 
grounds  to  a  farm  tenant.  The  pursuers  re- 
nounced their  lease  and  thereafter   claimed 


damages  from  the  defender  on  the  ground  that 
their  crops  had  been  on  several  occasions  ruined 
by  the  overflow  of  water  from  pipes  carrying 
the  drainage  of  the  adjoining  farm.  Held  that 
the  defender  was  not  liable  because(l)as  the  pipes 
were  of  sufficient  size  and  the  overflooding  was 
caused  by  their  becoming  choked,  the  defender 
was  not  responsible,  and  (2)  the  pursuers,  al- 
though they  had  previously  made  complaints, 
had  not  in  renouncing  the  lease  reserved  their 
claim  of  damages.  Lyons  v.  Anderson,  1886, 
13  R.  1020  ;  23  S.  L.  R.  732. 

109.  Landlord— Negligence  —  Operations 
on  Neighbouring  Buildings  —  Injury  to 
Tenant  —  Relevancy. — The  tenant  of  a  shop 
raised  an  action  for  damages  against  his  land- 
lord on  the  ground  that  he  had  been  deprived 
of  the  use  of  his  shop  by  operations  on  a  neigh- 
bouring building.  He  did  not  aver  that  he  had 
called  upon  his  landlord  to  protect  him  in  his 
occupation,  or  that  the  landlord  ever  knew  of 
what  was  going  on.  Action  dismissed  as  irrele- 
vant. MensBies  v.  fFhyte,  1888,  15  R.  470 ;  25 
S.  L.  R.  354. 

110.  Landlord— Negligence  —  Structural 
Alterations  on  adjoining  Tenement— Con- 
tractor —  Relevancy. —  In  an  action  by  a 
tenant  to  recover  damages  for  injury  which  he 
alleged  he  had  sustained  by  the  mode  in  which 
certain  structural  alterations  were  carried  out 
by  the  landlord  on  an  adjoining  portion  of  his 
property,  the  contractor  as  well  as  the  landlord 
was  called  as  a  defender.  Held  that  the  action 
was  relevant  Miller  v.  Renton  d:  Beattie  dc  Sons, 
1885, 13  R.  309 ;  23  S.  L.  B.  203. 

111.  Landlord— Obligations — Additions 
and  Repairs — Construction  of  Lease.— ^eM, 

on  the  construction  of  a  lease,  that  the  landlord 
was  bound  to  do  both  the  repairs  and  additions 
to  houses  and  buildings  on  the  farm,  he  being 
bound  at  common  law  to  do  the  repairs,  and 
the  lease  indicating  that  repairs  and  additions, 
were  to  be  made  by  the  same  person.  Barclay 
V.  NeOsm,  1878,  5  R.  909  ;  15  S.  L.  R  622. 

112.  Landlord— Obligation— Damages  for 
Loss  by  Oame— Spedflc  Oomplaint  Made, 
but  Bent  ]Mdd  without  Reservation— Per- 
sonal Bar. —  Where  a  tenant,  alleging  loss 
through  game  during  seven  successive  years^ 
had  each  year  made  a  distinct  and  specific 
claim  for  damages,  and  not  a  mere  general 
complaint — hM  that  he  was  not  barred  from 
insisting  in  his  claim  for  the  whole  period, 
although  he  had  paid  his  rent  without  deduc- 
tion and  without  reservation  of  his  rights. 
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Hardie  v.  Duke  of  Hamilton,  1878,  15  S.  K  R 
329. 

113.  Landlord— Obligations— Damage  to 
Crops— ExcoMive  Stock  of  Babbits. -The 

tenant  under  an  agricultural  lease  which  re- 
served to  the  landlord  the  sole  right  to  the 
game  and  rabbits,  and  power  to  him  and  his 
game  tenant  to  shoot  on  the  farm  without 
liability  for  damages,  sued  the  landlord  for 
damages  caused  to  the  crops  by  an  excessive 
stock  of  rabbits.  The  landlord  had  let  the 
game  to  a  tenant  with  no  express  limitation 
of  the  amount  of  game  to  be  kept  on  the  farm. 
Held  that  the  landlord  was  liable.  Kidd  v. 
Byrne;  Byrne  v.  Johnson,  1875,  3  R.  255; 
13  S.  L.  R  170. 

114.  Landlord— Obligations— Damage  to 
Crops  by  Babbits— Means  of  Destmction.- 

When  under  his  lease  a  tenant  had  a  riglit  to 
kill  rabbits,  and  damage  to  crops  was  caused 
by  them,  lield  that  he  could  not  recover  from 
the  landlord  without  proving  that  he  was 
prevented  from  killing  them.  Wood  v.  Paton, 
1874,  1  R  868  ;  11  S.  L.  R  332. 

115.  Landlord— Obligations— Ejection  of 
Tenant  —  Threatened  or  Actual  Damages 
— Belevancy.— A  tenant  erected  byres  on 
ground  which  had  been  let  as  unrestricted. 
Certain  neighbours  raised  an  action  of  inter- 
dict and  removing  in  the  Sheriff  Court  against 
the  landlord  and  tenant  on  the  ground  that 
there  were  restrictions  against  byres  in  the 
titles  of  a  common  author.  This  action  was 
eventually  sisted  to  enable  the  neighbourini; 
proprietors  to  bring  an  action  of  reduction  of 
the  Desin  of  Guild  warrant  under  Avhich  the 
byres  had  been  erected.  No  steps  were  taken 
to  do  this.  The  tenai»t  removed  the  byres, 
renounced  the  lease,  and  raised  an  action  of 
damages  against  the  landlord.  Action  dismissed 
as  irrelevant.  Lyall  v.  Shepherd,  1894  (0.  H.), 
2  S.  L.  T.  440. 

116.  Landlord  —  Obligations  —  Bight  of 
Lessee  to  have  Cattle  Protected— -Qrass 
Mail. — A  grass  field  was  let  for  grazing  cattle. 
By  the  operations  of  a  gas  company  water  was 
allowed  to  flow  on  to  the  field,  where  it  ac- 
cumulated. Held  that  the  lessor  of  the  field 
would  be  liable  to  the  lessee  for  any  injury 
sustained  by  the  cattle  owing  to  the  presence 
of  the  w^ater.  Observations  as  to  the  nature  of 
the  contract  of  grass  mail.  Paton  v.  Hunter , 
1875, 12  S.  L.  R  305. 

117.  Landlord— Obligations— Insurance 
of  Subjects  Let  —  Destmction  by  Fire- 


Duty  to  Bebnild. — In  a  lease  the  landlord 
was  taken  bound  to  keep  the  subjects  let  in- 
sured against  fire,  the  tenant  being  bound  to 
pay  half  the  premium.  The  subjects  having 
been  destroyed  by  fire,  held  that  the  landlord 
was  not  bound  to  spend  the  insurance  money 
in  restoiing  them.  Clark  v.  Hume,  1902,  5  F. 
252;  40  S.  L.  R  229  ;  10  S.  L.  T.  609. 

118.  Landlord— Obligations— Maintain- 
ing Tenant  in  Possession  —  Part  of  Snb- 
jects  Leased  Sold— Oompensation«— When 

a  tenant  is  ousted  from  a  portion  of  his  hold- 
ing, which  has  been  conveyed  by  his  landlord 
to  a  county  council,  his  claim  for  compensadoo 
lies  against  the  landlord  alone.  Middle  IFard 
of  Latiark  D,  C.  v.  Marshall,  1896,  24  R  139 ; 
34  S.  L.  R.  130  ;  4  S.  K  T. 

119.  Landlord— Obligations  —  Bepairs  — 
Bankmi»tcy  of  Landlord  —  Liability  of 
Trustee  in  Sequestration.  —  A  landlord 
granted  a  lease  of  premises,  with  entry  at 
Martinmas,  in  which  he  bound  himself  to  make 
certain  repairs  and  alterations.  He  became 
bankrupt  in  June  following,  before  the  repairs 
were  executed,  and  a  trustee  was  appointed 
upon  his  sequej^trated  estate.  The  trustee  sold 
the  property  two  months  afterwards.  Hdd 
that  an  action  against  the  trustee  concluding 
for  a  sum  in  name  of  damages,  in  respect  that 
the  repairs  which  the  landlord  had  undertaken 
to  execute  had  not  been  carried  out,  fell  to  be 
dismissed  as  irrelevant,  a  trustee  not  being 
liable  for  the  personal  obligations  of  a  bank- 
rupt, and  the  only  recourse  in  the  circum- 
stances in  question  being  to  rank  upon  the 
bankrupt's  estate.  Harkness  y.  Eattray,  181S, 
16S.  L.  R  117. 

120.  Landlord  —  Obligations  —  Beserva- 
tion  of  Oame  to  Landlord— Damage  Ivy 
Qame  —  Exclusion  of  Tenant's   Claim.— 

Where  the  lease  of  a  farm  reserved  the  game 
and  rabbits  to  the  landlord,  bound  the  tenant 
to  preserve  the  same,  and  stipulated  that  the 
tenant  should  have  no  claim  for  damage  caused 
by  the  game  and  rabbits,  as  this  bad  been 
allowed  for,  held  that  the  tenant's  claim  for 
damage  to  crops  was  not  excluded,  but  that  he 
had  not  proved  his  damage.  Gadaow  v.  Lock- 
haH,  1876,  3  R  666  ;  13  S.  L.  R  144. 

121.  Landlord  — Obligations  —  Fences— 
Shootings. — The  lessee  of  shootings  over  an 
estate  has  no  implied  right  to  call  upon  the 
owner  of  the  estate  to  maintain  fences.  Patrick 
V.  Harris  Trs.,  1904,  6  F.  985  ;  41  S.  L.  R 
820;  12S.  L.  T.  266. 
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122.  Landlord— Obligation  to  "have" 
Ground  Fenced — Fences. — An  obligation 
undertaken  in  a  lease  by  the  landlord  to 
''have''  the  ground  fenced,  implies  an  obli- 
gation on  him  to  keep  the  fencing  in  good 
repair  during  the  currency  of  the  lease. 
Ferrier  v.  Readman,  1898,  35  S.  L.  R  860; 
6  S.  L.  T.  109. 

123.  Landlord  —  Obligations  —  Fences- 
Damage  by  Qame. — A  landlord  was  bound 
by  the  lease  of  a  farm  to  put  the  fences 
in  good  repair,  and  the  tenant  was  bound  to 
uphold  them  during  the  currency  of  the 
lease.  At  the  date  of  entry  a  fence  which 
separated  part  of  the  farm  from  a  plantation 
was  fitted  with  netting.  The  landlord  sub- 
sequently removed  this,  and  damage  was  done 
on  the  farm  by  ground  game.  Held  that  the 
landlord  had  no  right  to  remove  the  netting 
after  the  commencement  of  the  lease,  and 
that  he  was  liable  in  damages.  Cameron  v. 
Drummond,  1888,  15  R.  489 ;  25  S.  L.  R.  361. 

124.  Landlord  —  Obligations  —  Implied 
Warranty  to  Maintain   Premises  Let. — 

Opinion,  per  Ld.  Kyllachy,  that  there  is  no 
warranty  in  a  lease  that  the  subjects  let  shall 
always  remain  fit  for  the  purpose  of  the  lease. 
Sandeman  v.  Duncan's  Trs.,  1897  (O.  H.),  4 
S.  li.  T«  33o. 

125.  Landlord— Obligations— Uninhabit- 
able House. — Where  a  landlord  avoids  his  duty 
to  maintain  premises  water-tight,  the  tenant 
should  effect  the  repairs  himself,  and  sue  for 
damages.  (Per  Ld.  McLaren.)  Turner's  Trs. 
V.  Steel,  1900,  2  F.  363;  37  S.  L.  R.  272;  7 
S.  L.  T.  301. 

126.  Landlord— Obligations— Uninhabit- 
able House — Remedy  of  Tenant. — An  emerg- 
ing defect  in  a  house  which  has  been  let  may 
render  it  uninhabitable,  and  entitle  the  tenant  to 
rescind  the  lease  and  remove  rather  than  endure 
the  inconveniences  attending  repair  of  the  de- 
fect ;  or  it  may  be  of  less  serious  importance 
obliging  the  tenant,  as  a  reasonable  man,  to 
allow  the  landlord  to  restore  the  house  to  habit- 
able order.  M^Kimmi^s  Trs,  v.  Amumr,  1899, 
2  F.  156 ;  37  S.  L.  R  109 ;  7  S.  L.  T.  246. 

127.  Landlord— Obligations  — Vermin  — 

Bats.  —  Tt  is  a  question  of  circumstances 
whether  it  is  the  landlord's  duty  to  keep  down 
rats  in  premises  let.  Ajiderson  v.  Watson,  1894 
(0.  H.),  2  S.  L.  T.  293. 

128.  Landlord— Obligations— Water  Sup- 
ply—Loss  of  Use  through  no  fkult  of  Land- 


lord.-^A  tenant  of  a  farm  sued  his  landlord  to 
provide  a  water  supply,  or  for  damages.  On 
entry  to  the  farm  the  water  supply  was  a  well. 
It  was  shut  up  by  order  of  the  (bounty  Council. 
Action  dismissed.  WiUde  v.  Gibson,  1902 
(0.  H.),  9  S.  L.  T.  431. 

129.  Landlord  — Obligations— Wind  and 

Water-tight — Flooding. — Twice  damage  was 
done  to  the  stock  of  a  tenant  in  a  shop  by 
flooding  of  a  rain-pipe  connected  with  the 
building.  On  the  first  occasion  it  was  found 
that  shavings  had  drifted  into  the  pipe  by  its 
mouth,  which  was  unprotected  by  a  rose,  and 
caused  the  stoppage.  These  were  removed,  the 
drain  was  tested  and  found  in  working  order, 
a  rose  was  set  in  place,  the  tenant  was  com- 
pensated, and  for  six  months  the  drain  dis- 
charged its  function  well.  At  the  end  of  that 
time  it  was  again  choked — this  time  by  a  block 
of  wood — and  the  tenant's  stock  damaged.  The 
landlord's  obligation  to  keep  the  premises 
water-tight  was  expressed.  In  an  action  by 
the  tenant  for  recovery  of  his  loss  from  the 
landlord,  no  explanation  was  given  of  the 
presence  of  the  block  of  wood.  Held  (1)  that 
the  landlord  was  not  in  breach  of  his  obligation 
to  keep  the  premises  wind  and  water-tight; 
(2)  that  the  tenant  had  failed  to  prove  fault. 
Hampton  v.  Galloway  db  Sykes,  1899,  1  F.  501  ; 
36  S.  L.  R.  372. 

130.  Landlord  —  Obligation  to  feu  Sub- 
jects of  Lease— Personal  or  Transmissible 
— Singular  Successors. — A  lease  for  999  years 
contained  an  obligation  on  the  lessor  to  grant 
to  the  lessee  a  feu  of  the  subjects  leased,  when- 
ever the  latter  should  ask  it.  Held  that  the 
obligation  was  personal  and  did  not  transmit 
against  singular  successors.  Bisset  v.  Aberdeen 
Magistrates,  1898,  1  F.  87  ;  36  S.  L.  R.  84. 

131.  Landlord  —  Obligation  to  Keep 
House  Habitable— Destruction  by  Tort  of 
Stranger. — Where  a  house  was  rendered  unfit 
for  habitation  by  the  wrongful  conduct  of 
strangers  (neighbouring  miners),  held  that  the 
owner  was  not  liable  in  damages  for  disturbance 
to  his  tenant  in  the  house.  Allan  v.  Roberton*s 
Trs,,  1891, 18  R  932 ;  28  S.  L.  R.  726. 

132.  Landlord  —  Obligation  to  Recom- 
pense for  Improvements— Sale  of  Property 
by  Landlord— Liability  of  Lessor  after  Sale. 

— In  a  lease  granted  by  the  defenders  to  the 
pursuers  there  was  the  following  provision : 
"In  the  event  of  the  tenants  repairing  and 
leaving  in  good  repair  the  old  onstead,  the 
proprietor  at  the  expiry  of  the  lease  will  repay 
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ttkeiroutlaj,  not  exceeding  i»0.  itepairawere 
executed  bj  the  tenants  in  1877,  and  th«  sub- 
jects were  sold  in  1886,  After  the  expiry  of 
the  lease  the  tenants  raised  an  acticm  against 
the  trust«efl  of  the  original  lessor  for  repayment 
oftheomouDtexpendediarepair^  Thetraat«es 
pleaded  that  the  obligation  had  tmnatnitted  to 
the  lessor's  successor  and  was  not  binding  on 
them,  ^«U  a  proof  must  be  allowed  to  ascertam 
whether  there  had  been  delegation  of  the  obli- 
gation of  the  original  leasor  to  his  successor. 
Swxm  A  Sont  v,  Fairholtru,  1S84  (0.  H.),  2 
a  U  T.  74. 

133.  Landlord  —  Obligation  to  Bep^— 
Singolar  BttcceMor  —  Letter  of  Belief  ~ 
Agreement  with  Tenants. —  A  proprietor 
leased  a  farm,  binding  himself  to  put  the  build- 
ings and  fences  in  good  condition,  the  leuants 
being  bound  to  leave  them  to  at  the  end  of  the 
lease ;  and  before  implementing  his  obligation 
the  proprietor  sold  the  farm.  A  claim  having  been 
intimated  against  the  purchaser,  the  seller  gave 
him  a  letter  binding  himself  to  execute  the 
repairs  under  the  lease  and  relieve  the  purchaser 
of  all  claims  bj  the  tenants.  Thereafter  the 
seller  and  the  tenants  entered  into  an  agreement 
whereby  the  tenants  discharged  the  seller  of 
all  claims  in  return  for  a  payment.  There- 
after the  purchaser  raised  an  action  against 
the  seller  to  compel  him  to  put  the  subjects  in 
repair.  Held  that  the  obligation  had  been 
effectually  discharged,  the  tenants  being  the 
sole  creditors  therein.  Bott  v,  Cochrane,  1678, 
6R,877i  18S.  L.  R.603. 

134.  Landlord  —  Obligation  to  Kemove 
Occupants  —  ^edflc  Im^emrat  ~  Bele- 

▼ancy. — A  proprietor  in  the  highlands  let  a 
large  tract  of  country  to  a  tenant  for  a  period 
of  years  with  power  to  convert  the  whole  into 
a  deer  forest.  Certain  shepherds  and  cottars 
remained  in  possession  after  the  term  of  entry, 
and  the  tenant  raised  an  action  against  the 
landlord  to  have  him  ordained  to  give  the 
tenant  immediate  possession  free  from  the 
occupation  of  the  shepherds,  cottars,  &c.  The 
cottars  were  not  made  |>artiea  to  the  action. 
Action  diimitsed  as  irrelevant  Ifinant  v, 
Mackttmt,  1683, 10  B.  941 ;  20  S.  L.  R.  640. 

135.  Landlord— Powers  of  Basomption — 
Oontinnation  of  Lease.— A  proprietor  leased 
for  nineteen  years  certain  lime-works,  lime- 
stone quarries,  and  the  adjoining  coal,  and 
also  some  land.  The  lime-works  were  adjacent 
to  a  railway  siding  at  which  the  tenants  loaded 

Ll,L-i.'  li;i,o.  The  lo;.--  ■:  .iM-n,,l  .,  j. .-..,-;  [., 
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of  several  acres,  it  also  contained  a  stipQls- 
titm  that  in  the  event  of  the  siding  being 
need  by  others  than  the  tenants,  the  tenanls 
should  have  the  exclusive  access  thereto  at 
the  east  end.  The  lands  were  subsequently 
fened  to  a  railway  company,  which  proposed, 
under  the  power  of  resumption,  to  take,  mUr 
alia,  the  acceeses  to  the  lime-works  and  the 
siding,  substituting  theiefor  others  equally 
good  as  they  allied  but  not  exclnaiTe.  SM 
that  they  were  not  entitled  to  take  the  said 
accesses,  in  reepect  (1)  that  the  power  of 
resumption  appLed  only  to  "  lands,*  while  the 
accesses  were  part  of  the  lime-works ;  and 
(2)  that  the  exercise  of  the  power  of  resump- 
tion could  not  be  allowed  to  override  the 
stipulation  for  exclusive  access.  CaUdonian 
Rly.  Coy.  V.  Smith  &  Nimmo,  1877, 14  S,  L,  R 
610, 

136.  LodgingB- Hotel  Attendance- In- 
fected  Serrant— Bight  to  give  up  Booma.— 

A  guest  liad  taken  rooms  in  a  hotel  for  him- 
self and  family.  After  they  had  been  there 
a  week,  a  girl  employed  by  the  landlord  to 
attend  to  the  guests'  children  was  discovered  to 
have  whooping-cough.  Meid  that  the  guest 
was  justified  in  leaving  and  entitled  to  repay- 
ment of  the  money  which  they  had  paid  to 
the  landlord  for  the  week's  occupation.  The 
action  bad  further  conclusions  for  damages, 
but  tlie  averments  in  support  of  them  were 
irrelevant.  Gaddl  v.  Gray,  1901  (O.  H.), 
9  S.  L.  T.  61. 

137.  Bemoving—Oitatlon— Peace-Wan- 
ing to  Leave  Urban  Tenement.— ficU  that 

a  peace-warning  served  upon  the  tenant  of  a 
shop  and  a  dwelling-house,  which  were  separate 
subjects,  at  the  shop,  was  a  good  citation  ai 
regarded  both  subjects,  on  the  ground  that  the 
tenant  was  at  the  time  living  at  the  shop. 
Scott  V.  Cook,  1886,  24  S.  L.  B.  34. 

138.  Bemoving— Decree  —  Charge  —  De- 
lay.—On  20th  November  1890,  a  SheriET  pro- 
nounced a  decree  ordering  a  tenant  to  remove 
from  his  farm  at  the  term  of  Whitsunday, 
1881.  In  June  1891  the  tenant  was  charged 
on  the  decree,  Edd  that  there  had  been  no 
delay  in  enforcing  the  decree,  and  suspenaian 
of  the  charge  refused.  Taylor  t.  Earl  of  Moray, 
1892,  19  R.  399  ;  29  S.  L.  R.  336. 

139.  Bemoving— Ejection  brevi  nunu— 
Lease  obtained  by  Frand. — A  house-factor 
let  by  missives  a  house  to  a  man  and  woman 

m;,,,  ,l,-,.i!i,,,l  |li,ii;-.lv.s  ii^  :Mr.  and  Mrs. 
li-uid,  giivc  tbeiu  the  kcya,  and  took  payment 
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in  advance  of  a  quarter's  rent.  Learning 
afterwards  that  tlie  man  was  Brash,  who  had 
been  tried  under  the  Immoral  Traffic  Act,  and 
that  the  woman  was  a  prostitute,  he  took  a 
joiner  and  two  policemen  and  screwed  off  and 
removed  the  front  door  of  the  house,  com- 
pelling the  tenants  to  leave.  Held  that  his 
proceedings  could  not  be  justified,  and  rendered 
him  liable  in  damages.  Broth  v.  Munro  db 
HaU,  1903,  5  F.  1102 ;  40  S.  L.  R.  763 ;  11 
S.  L.  T.  231. 

140.  Bemoving— Instant  Bemoval— Irri- 
tancy.— ^A  lease  contained  a  condition  that  in 
the  event  of  the  tenant's  assigning  the  lease, 
the  landlord  could  remove  him  in  the  same 
manner  as  if  the  le&^e  had  expired.  Hdd  that 
a  decree  of  instant  removal  was  unjustified  by 
the  lease,  and  leave  to  amend  the  terms  of  the 
decree  refused.  Lyoriy  dx,  v.  Irvine,  1874, 1  R. 
612 ;  11  S.  L.  R.  249. 

141.  Bemoving— Non-payment  of  Bent— 
Notice  of  BemoTing— Agricultural  Hold- 
ings (Scotland)  Act,  1883,  sec.  27.— A  was 
tenant  of  B.'s  farm  on  a  verbal  lease  which 
was  continued  from  year  to  year  by  tacit  relo- 
cation. He  paid  his  rent  till  Martinmas  1891. 
In  April  1893  B.  raised  an  action  of  removing 
in  the  Sheriff  Court  against  A.,  in  terms  of  The 
Agricultural  Holdings  (Scotland)  Act,  1883,  and 
obtained  decree.  A  brought  a  suspension  and 
interdict  on  the  ground  that  in  all  circum- 
stances a  tenant  is  entitled  to  forty  days'  notice 
or  that  the  summons  of  removing  should  allow 
forty  days'  inducies.  Held  that  under  the 
Act  a  tenant  in  arrear  with  his  rent  may  be 
removed  at  any  term,  and  that  forty  days' 
notice  or  induciss  is  not  required.  BcUlantyne 
v.  Brechin,  1893  (0.  H.),  1  S.  L.  T.  306. 

142.  Bemoving—Notice—Acauiescence— 
— ^Personal  Bar. — Where  a  tenant  had  allowed 
a  landlord  and  an  incoming  tenant  to  act  on 
the  belief  that  he  was  about  to  remove  without 
notice,  held  that  he  was  barred  from  objecting 
to  the  insufficiency  of  the  warning  given  him. 
Dunlop  de  Coy.  v.  MeUdem,  1876,  4  R.  11 ;  14 
S.  L.  R.  19. 

143.  Bemoving— Notice— Irritancy.  —  A 

lease  of  a  farm  contained  a  stipulation  that 
if  the  tenant  should  become  bankrupt  the 
landlord  should  be  entitled  to  put  an  end  to 
the  lease  and  to  resume  possession  without 
declarator  or  process  of  law  to  that  effect.  The 
tenant  having  been  sequestrated,  held  that  the 
above  clause  did  not  dispense  with  the  neces- 


sity of  notice  to  remove.      Waugh  v.  More 
Nisbett,  1882, 19  S.  L.  R.  427. 

144.  Bemoving—  Bummary  Section  — 
Oompetency. — A  petition  for  summary  ejec* 
tion  which  contained  no  allegation  of  vicious 
or  precarious  possession  held  incompetent 
Scottish  Property  Investment  Company  Building 
Society  v.  Home,  1881,  8  R  737  ;  18  S.  L.  R 
525.  {Halhf  v.  Lang,  1867, 6  M.  951 5  39  So.  J. 
6^  folloufed.) 

145.  BemoTing  ^  Bummary  Section— 
Beneficijgury  in  Possession.— A.  was  entitled  to 
the  free  rents  of  a  trust-estate  which  included 
a  villa.  The  trustees  allowed  him  to  occupy 
the  villa  rent  free  and  without  a  formal  title. 
Held  that  he  was  liable  to  summary  ejection 
by  a  creditor  who  had  obtained  decree  in 
an  action  of  maills  and  duties  against  the 
trustees.  Hutchison  v.  Alexander,  1904,  6  F. 
532 ;  41  S.  L.  R.  365  ;  11  S.  L.  T.  729. 

146.  BemoTing— Summary  Section— Ag- 
ricultural SuUect— Power  of  Sheriff.— See 

MacdonaM  v.  Mackessack,  1888,  16  R  168 ;  26 
S.  L.  R  124. 

147.  BemoTing  —  Bummaify  Section  — 
Oompetency. — "  The  process  of  summary  ejec- 
tion only  applies  where  the  title  of  the  occupier 
is  precarious — either  where  the  person  pro- 
ceeded against  never  had  a  title  at  all,  or 
where,  he  having  had  a  title,  it  has  been 
brought  to  an  end  by  a  competent  Court,  or 
in  some  competent  manner."  Per  Ld.  Mon- 
creiff :  So  where  it  was  matter  of  dispute  be- 
tween the  owners  of  a  house  and  the  occu- 
pier, whether  his  title  to  occupy  (the  original 
validity  of  which  was  admitted)  had  been 
brought  to  an  end,  the  Court  refused  the 
remedy  of  ejection.  Gibson  <h  Son  v.  Gibson, 
1899,  36  S.  L.  R.  522. 

148.  BemoTing  —  Summary  Section  — 
Warning — Bub -Tenant.  —  A  sub -tenant  of 
urban  subjects  cannot  be  summarily  ejected, 
without  warning,  by  the  owner.  Robb  v. 
BreaHon,  1895,  22  R  885 ;  32  S  L.  R  671 ; 
3  S.  L.  T.  81. 

149.  Bemoving— Title  to  Sue -—Lessee 
Impugning  his  Author^s  Title. — In  a  peti- 
tion for  removing  the  respondent  disputed  the 
petitioner's  title  to  sue.  His  own  averments 
showed  he  must  be  possessing  by  tacit  re- 
location under  the  petitioner.    Held  that  he 


could  not  impugn  liis  antlior'a  title.    Dunlop  A 
Coy.  V.  MeMem,  1B76,  4  R  11  i  14  S.  L.  R.  16. 

IGO.  BemoTing— Title  to  Bne— Putaer 
Suing  on  Firm's  Fan-Oontnct— Onditor 
Infeft. — The  purauer  in  an  action  of  removing 
in  the  Sheriff  Court  bued  his  title  to  eue  on  a 
feu-contract  in  favour  of  the  firm  of  which 
h«  was  the  only  surviving  partner.  A  firm 
creditor  was  inJFeft  in  an  cc  facie  absolute 
conveyance,  qualified  by  obligation  to  re-convey 
in  a  back-letter.  Held  that  there  waa  no 
relevant  averment  of  sufficient  title.  TraiU 
V.  Traill,  1873,  I  R.  61 ;  11  S.  L.  R.  8. 

161.  Bamoving — Title  to  Sue— PiiTclu«a 
from  Tenant  at  WilL— The  right  of  a  Unant 
at  will  in  certain  heritable  subjects  waa  sold 
by  the  trustee  on  his  sequeatrated  estate,  and 
the  purchaser  obtained  from  the  trustee  an 
siaignalion  which  declared  "  that  I  have  no 
title  to  the  said  subjects  beyond  the  foresaid 
act  and  warrant  in  my  favour,  and  that  1  will 
not  be  bound  to  give  any,  there  being'  no 
written  title  or  right  either  in  me  or  in  the 
said  .  .  ■  the  subjects  being  possessed  merely 
at  the  will  of  the  proprietor."  The  possessiuu 
sabsequentty  remained  unchanged  for  nine 
years,  when  the  purchaser  on  the  death  of  the 
t«naDt  obtained  a  decree  of  removing  against 
bis  widow.  In  a  suspension,  held  that  he  had 
no  title  to  sue  as  proprietor,  and  decree  sus- 
pended. Sinciair  v.  Leelie,  1B87,  14  R.  798; 
24  S.  L.  R  564. 

152.  Bent  —  Aliatement  —  Failure  for 
Time  to  provide  Habitable  House  —  Be- 
Btimption  of  PosaeBsion  by  Toauit.—Held 
that  the  failure  of  the  landlord  tor  a  period  of 
two  months  to  supply  the  tenant  with  a  habit- 
able house  entitled  the  tenant  to  a  remission 
of  the  hulf-year's  rent.  Opinion  that  the  ttnant 
waa  not  bound  to  resume  possession,  and  that 
he  waa  entitled  to  resile  from  an  agreement  to 
renew  the  lease.  Scottiek  Heritable  Security  Coy. 
Ltd.  V.  Granger,  1881,  8  R.  459;  18  S.  L.  R. 


163.  Bent — Abatement  —  Licenaed  Pre- 
miaes — Loss  of  Licence — Supervening  Lav. 

— Where  the  magistrates  of  a  burgh  passed  a 
resolution  withdrawing  all  hotel  licences,  held 
tbat  the  tenant  of  a  hotel  waa  not  entitled  to  an 
abatement  of  his  rent.  Donald  v.  Leiick,  1886, 
13  R  790)  23S.  L.  E.  6S8. 

154.  Bent  —  Abatement  —  Losa  of  Right 
attached  to  Suhject.— Tlu'  leivaiit  of  ;i  fnnn 
liad  ritibt  to  cut  peal  in  the  mows  of  hifj  Iniid- 


loid  in  grounds  beyond  the  farm.  The  land- 
lord sold  the  moss  and  the  farm  separately,  iu 
a  question  with  the  purchaaer  of  the  farm,  inH 
that  the  tenant  was  entitle.)  to  an  abatement  of 
rent  equivalent  to  the  yearly  value  of  the  right 
to  cut  peat.  Duruan  v.  BndLt,  1894,  !1  B. 
760 ;  31  8.  L.  R  647 ;  2  S.  L.  T.  28. 

166.  Bent  —  Abatement— Besumptum  of 
Land  for  Planting—Uonr— Penonal  Bar.— 
A  proprietor  in  letting  a  farm  reserved  power 
to  resume  any  ground  for  the  purpose  of  plant- 
ing, the  tenant  being  allowed  a  reduction  of 
rent  proportionate  to  the  amount  taken,  the 
amount  of  which  was  to  be  settled  by  arbitra- 
tion. In  the  same  year  as  the  lease  was 
granted  the  tenant  wrote  to  the  proprietor  sug- 
gesting various  improvements,  and  said,  "the 
farm  would  be  improved  by  a  little  planting, 
and  we  would  afford  every  facility  for  doing 
it."  The  proprietor  in  his  answer  took  no 
notice  of  the  suggestion  aa  to  planting,  but 
he  planted  part  of  the  farm.  No  claim  for 
abatement  of  rent  was  made  for  nineteen  yean. 
Held  that  the  planting  had  not  been  done 
under  the  power  contained  in  the  lease,  and 
that  accordingly  the  landlord  was  not  liable  in 
a  claim  by  the  tenant  for  the  cumvlo  value  of 
the  rent  of  the  land  taken.  Grant  v.  Earl  of 
Seafidd,  1867,  4  S.  L.  R  196. 

156.  Bent — Abatement  —  Bestunption  of 
Land — Seveianee  Damace. — A  stipulated 
abatement  from  rent  to  be  made,  if  part  of 
the  land  should  be  resumed,  kdd  to  cover 
claims  for  severance  damages,  iiotcrfton  t. 
Roa  A  Coy.,  1892,  19  R.  967  ;  29  S.  L.  R  853. 


167.  Bent  —  Abatement  ~  Subject  par- 
tially Destroyed— Beteation.— Where  sub- 
jects let  are  partially  destroyed  during  the 
tenancy  through  no  fault  of  the  tenant,  the 
tenant  is  entitled  to  an  abatement  of  the  rent, 
and  may  state  his  claim  as  a  defence  to  so 
action  for  payment  of  the  full  rent  jtfuiir  v. 
M'lntyrei,  1887, 14  R  470  ;  24  S.  L.  R.  333. 

16B.  Bent— Additional  Bent— Beceipts 
for  Ordinary  Bent— Personal  Bar.— Receipts 
granted  by  a  landlord  for  the  ordinary  rents 
without  reservation  of  further  claims,  held  to 
bar  him  from  recovering  additional  rent  pay' 
able  under  the  lease  at  the  same  time  as  the 
ordinary  renta,  Baird  v.  Mount,  1874,  2  R 
101 ;  U  S.  L.  B.  as. 

159.  Bent  —  Arrears  —  Bankruptcy  of 
Tenant— Oounteiclaima — Compensation.— 

it  waa  a  stipulation  in  a  lease  tbat  theJandbrd 
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should,  in  the  event  of  its  termination  by  the 
tenant's  bankruptcy,  take  over  a  portion  of 
the  crop  at  a  valuation.  The  tenant  was 
sequestrated  while  he  owed  the  landlord  arrears 
of  rent  It  was  agreed  between  the  trustee  in 
bankruptcy  and  the  landlord  that  the  crop 
should  be  handed  over  to  the  landlord  at  a 
valuation,  reserving  the  question  of  his  right 
to  demand  delivery.  The  landlord  proposed 
to  set-oflf  the  sum  brought  out  by  the  valua- 
tion against  his  claim  for  arrears.  Held  (1) 
that  the  landlord's  claim  under  the  lease  re- 
solved itself  into  one  of  damages  ;  (2)  that  the 
crop  vested  at  the  date  of  the  sequestration  in 
the  trustee  ;  (3)  that  the  landlord  had  obtained 
delivery  under  an  agreement  with  the  trustee ; 
and  (4)  that  compensation  was  accordingly  im- 
possible. HaH  V.  Baird,  1897  (0.  H.),  5  S.  L,  T. 
172. 

160.  Bent  —  Arrears  —  Bankruptcy  — 
Voluntary  Trust— Oompensation—Set-ofll 

— A  tenant  occupied  u  farm  under  a  lease  which 
provided  that  the  landlord  might  remove  him 
should  his  rent  fall  into  arrears,  binding  the 
landlord  at  the  same  time  to  pay  the  tenant  for 
meliorations,  and  the  value  of  manure  and  straw 
which  the  tenant  might  be  obliged  to  leave  upon 
the  farm.  The  landlord  having  obtained  a 
decree  for  arrears  the  tenant  removed,  and 
granted  a  trust-deed  for  behoof  of  creditors. 
It  Avas  not  proved  that  the  landlord  acceded  to 
this  deed,  although  he  was  aware  of  its  existence. 
The  trustee  entered  into  possession  and  reaped 
the  crop.  In  an  action  at  his  instance  against 
the  landlord  for  (1)  the  value  of  meliorations, 
(2)  the  value  of  the  manure  and  straw — held 
that  the  landlord  was  entitled  to  set-off  these 
sums  against  the  arrears  of  rent.  Opinion  re- 
served as  to  what  would  have  been  the  rights 
of  the  landlord  had  the  tenant  been  sequestrated. 
Jaffrai/s  Trustee  v.  Milne,  1897,  24  R.  602  ;  34 
S.  L.  R.  401  ;  4  S.  L.  T.  310. 

161.  Bent— Arrears— Claim  by  Tenant— 
Oompensation. — An  illiquid  claim  for  damages 
cannot  be  set-off  against  a  claim  for  arrears  of 
rent.  Sheppard  v.  M'Nahy  1896  (0.  H.),  3 
S.  L.  T.  240. 

162.  Bent— Arrears— Olaim  by  Tenant- 
Compensation. — One  party  to  a  contract  is  not 
entitled  to  instant  payment  while  at  the  same 
time  he  is  refusing  to  implement  his  own  part 
of  the  agreement.  A  landlord  sued  by  his 
tenant  for  sums  due  under  the  lease  and 
properly  assessed  by  an  arbiter  mutually 
chosen  may,  by  way  of  defence  to  an  action  for 
^his  sum,  set-off  and  prove  sums  due  by  the 


tenant  under  the  lease,  although  illiquid. 
Lome  V.  Bair^t  Tn,,  1895, 23  R.  1  ;  33  S.  L,  R. 
208  ;  3  S.  L.  T.  93. 

163.  Bent— Arrears— OutgoingCrop— Set- 
off—Bankruptcy  of  Tenant— Adoption  of 
Lease. — Trustee  of  sequestrated  tenant  held 
entitled  to  set-off  against  arrears  of  rent  a  sum 
found  due,  by  arbitration  after  the  sequestra- 
tion of  the  tenant,  as  the  value  of  the  outgoing 
tenant's  stock  which  the  landlord  was  bound 
to  take  over  at  a  valuation,  where  the  trustee 
in  the  sequestration  inslBted  on  the  landlord 
taking  over  the  stock,  thereby  adopting  the 
lease.  Craifs  Trustee  v.  Lord  Malcolm^  1900,  2 
F.  541 ;  37  S.  L.  R.  398  ;  7  S.  L.  T.  398. 

164.  Bent— Arrears— Verbal  Lease  for 
Term  of  Years— Mode  of  Proof— Oounter- 
claims. — A  tenant  under  a  verbal  lease  for 
eighteen  years  paid  rent  regularly  at  the  rate 
of  £100  per  annum  for  ten  years.  At  the  end 
of  that  period  he  declined  to  pay  a  half-year's 
rent,  admittedly  due,  because  he  had,  as  he 
alleged,  counterclaims  against  his  landlord 
for  a  larger  amount  than  £60.  After  a  proof 
at  large  in  an  action  brought  in  the  Sheriff 
Court  at  the  instance  of  the  landlord  to  en- 
force payment  of  the  half-year's  rent,  the 
Sheriff-Substitute  gave  decree  as  craved,  but 
the  Sheriff  reversed,  holding  that  the  amount 
of  rent  due  could  only  be  proved  by  the  writ 
or  oath  of  the  defender,  and  that  his  admissions 
must  be  taken  subject  to  the  qualifications 
made  by  him.  Held  that,  as  the  tenant  had 
been  in  possession  during  the  half-year  for 
which  rent  was  sought  to  be  enforced,  and 
had  been  in  use  to  pay  every  half-year  the 
sum  sued  for,  decree  should  be  pronounced  as 
craved,  reserving  to  the  defender  his  right  to 
constitute  in  a  separate  action  any  counter- 
claims he  might  have  against  the  pursuer. 
Bell  V.  Frew,  1889,  27  S.  L.  R,  172. 

165.  Bent— Bankruptcy  of  Tenant— Pos- 
session after  Sequestration. — A  landlord  of 
an  urban  subject  has  a  claim  in  the  sequestra- 
tion of  his  tenant  for  the  current  year's  rent, 
but  not  against  the  bankrupt  tenant  although 
he  has  been  allowed  to  remain  in  possession 
from  the  date  of  the  sequestration  till  the  end 
of  the  year.  Fraser  v.  Bobertson,  1881,  8  R. 
347  ;  18  S.  L.  R.  224. 

166.  Bent  —  Deduction  —  Payments  by 
Tenant  on  Landlord's  behalf— Necessary 
Payments  but  unauthorised.— The  tenant  of 
a  bleachwork  with  the  "  existing  water  power  " 
voluntarily  and  without  the  landlord's  express 
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authority  paid  his  share  of  the  '^ water  rent" 
which  secured  a  regular  water  supply.  In  an 
action  for  the  rent  at  the  end  of  five  years 
during  which  no  settlement  of  rents  had  taken 
place,  held  that  the  tenant  was  entitled  to 
deduct  from  his  rent  his  contrihutions  to  the 
"  water  rent"  Sawers  v.  APCkmndl,  1874,  1  R. 
392;  11  a  L.  R.  202. 

167.  Bent  —  Forehand  Bant  —  ShootingB 

and  Honae  —  OoBtom.  —  Cireumstanceg  in 
which  pursuer  held  to  have  failed  in  proving 
express  agi-eement,  or  custom^  binding  defender 
to  pay  the  rent  for  a  house  and  shootings  fore- 
hand.   Fraser  v.  Patrick,  1879,  6  R.  681. 

168.  Bent  —  Interest  on  Improvement 
Ezpenditore  —  Waiver  —  Personal  Bar.— 

Where,  for  a  series  of  terms,  receipts  were 
given  as  in  full  of  rent — held  that  the  landlord 
must  be  held,  as  for  these  terms,  to  have  waived 
his  claim  for  interest  on  improvement  expen- 
diture, due  under  a  separate  agreement  and 
payable  along  with  the  rent.  Callander  v. 
Smith,  1900  (O.  H.),  8  S.  L.  T.  109. 

169.  Bent— Liability  for— Death  of  Tenant 
during  Onrrency  of  Lease— Declinature  of 
Heir  and  Executor  to  take  np  Lease.— On 
the  death  of  a  tenant  during  the  currency  of 
an  agricultural  lease  in  favour  of  himself  and 
his  heirs,  and  in  which  he  and  his  heirs  and 
executors  were  bound  for  the  rent,  both  the 
heir  and  executor  refused  to  take  it  up.  Ld. 
Gifford  (Ordinary)  having  held  that  the  execu- 
tor was  liable  to  the  landlord  for  fulfilment  of 
the  lease,  this  questioned  by  a  Court  of  seven 
judges,  the  case  being  decided  on  another 
ground.  Bethune  v.  Morgan,  1874,  2  R.  186 ; 
12  S.  L.  R.  142. 

170.  Bent— Liability  for— Defective  Sub- 
jects—Improper use  by  Tenant.— The  floor 
of  premises  let  to  a  jute  merchant  gave  way 
under  the  load  placed  on  it,  and  he  abandoned 
the  premises,  and  refused  to  pay  rent  for 
them.  Held^  on  a  proof,  that  the  floor  gave 
way  because  he  had  loaded  it  unreasonably, 
and  that  he  was  liable  for  the  rent.  Corrie, 
Mackie  <k  Coy.  v.  Stewart,  1886,  22  S.  L.  R.  360. 

171.  Bent— Liability  for— Intromissions 
of  Third  Party  with  Grop  and  Stock- 
Hypothec. — By  intromitting  with  the  sub- 
jects of  the  landlord's  hypothec,  by  instiga- 
ting and  assisting  in  the  sale  of  the  stock  and 
crop  of  the  farm  on  behalf  of  the  widow  of 
the  late  tenant,  held  that  the  intromitter  had 
rendered  himself  jointly  liable  with  the  widow 


for  the  year's  rent.    Steuart  v.  Peddie,  1874, 
2  R  94 ;  12  S.  L.  R  73. 

172.  Bent— Liability  for— Joint  Tenants 
— BespectiTe  Hein  bound  Coi^unctly  and 
SereraUy. — In  a  lease  granted  in  favour  of 
two  persons  and  the  survivor,  the  lessees 
bound  '*  themselves  and  their  respective  hein, 
executors  and  auooessors,  all  oonjunetly  and 
severally  renouncing  the  benefit  of  discussion 
to  pay  "  the  rent  to  the  landlord.  Held  that 
the  lessees  were  jointly  and  severally  liabla 
for  the  rent,  and  that  after  the  death  of  the 
one,  his  representatives,  though  they  had  no 
interest  as  tenants,  remained  liable  for  the 
rent  during  the  currency  of  the  lease.  Burnt 
V.  MaHin,  1887  (H.  L.),  12  A.  0.  184;  14  R 
20;  24S.  KR337. 

173.  Bent— Liability   for— Occupancy.— 

There  is  a  presumption  that  a  party  in  posses- 
sion of  subjects  belonging  to  another  occupies 
as  tenant,  and  is  liable  to  pay  their  annual 
value  although  there  is  no  direct  obligation  to 
pay  rent.  Glen  v.  Boy,  1882,  10  R  239 ;  20 
S.  L.  R  166. 

174.  Bent— Beduction— Whether  Agree- 
ment reducing  Bent  binding  on  a  Singular 
Successor- Act  1449,  c.  17. —A  landlord 
of  premises  let  on  a  lease  at  the  yearly  rent 
of  £50,  granted  to  the  tenant  in  May  1891 
this  document :  "  This  is  to  certify  that 
Mr.  Strains  gets  five  pounds  reduction  per 
annum  after  this  date  from  his  rent  during 
expiry  of  lease."  The  tenant  paid  at  least  one 
half-year's  rent  at  the  reduced  rate.  In  Mar- 
tinmas 1891  the  property  was  sold.  In  an 
action  by  the  buyer  against  the  tenant  for 
rent  at  the  rate  of  the  original  lease  the  Gonit 
assoilzied  the  defender^  holding  that  at  the 
date  of  the  sale  he  possessed  under  the  original 
lease  modified  by  the  agreement,  and  that  this 
was  the  limit  of  the  pursuer's  right.  Pagt  v. 
Strains,  1892,  30  S.  L.  R  69. 

175.  Bent— Betention— Olaim  by  Tenant 
— Personal  Bar. — A  landlord  or  tenant  at 
the  conclusion  of  a  lease  for  a  term  of  years  is 
not  entitled  to  go  back  for  the  whole  or  any 
part  of  it  and  claim  damages  for  injury  sus- 
tained during  its  currency,  the  tenant  having 
paid  rent  without  making  any  specific  claim 
of  damages,  and  the  landlord  having  given  no 
notice  of  bis  demands.  Broadvx)od  v.  Hvnter, 
1855,  17  D.  340.  Elmslie  v.  Young^s  Trs.,  1894» 
21  R  710;  31  S.  L.  R  559;  1  S.  L.  T.  616 
(claim  by  tenant).  EUiotCs  Trs.  v.  EUictt, 
1894,  21  R  868;  31  S.  L.  R  753;  2  S,  L.X. 
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65  (claim  by  landlord).  Where,  however, 
the  tenant  had  made  specific  claims  as  to 
disrepair,  and  the  landlord  had  promised 
satisfaction,  held  that  the  above  rule  did  not 
apply.  Johnstone  v.  Hughan,  1894,  21  R.  777 ; 
31  S.  L.  R.  655 ;  2  S.  L.  T.  27.  Hardie  v. 
Duke  of  Hamilton,  1878, 15  S.  L.  R  329.  [Ante, 
No.  112.] 

176.  Rentr— Retention— Failure  to  give 
ftill  Possession— Payment  of  Rent  without 
Deduction — Personal  Bar.— Where  a  land- 
lord fails  to  give  full  possession  of  the  subjects 
let  the  tenant  is  entitled  to  retain  rent  by 
way  of  abatement.  Munro  y.  M'Geoghe,  1888, 
16  11.  93 ;  26  S.  L.  R.  60.  But,  on  the  other 
hand,  if  a  tenant  pays  his  rent  for  four  years 
without  complaint,  and  claims  to  retain  the 
last  term's  rent  because  during  the  whole 
currency  of  the  lease  he  was  put  in  possession 
of  less  than  he  was  entitled  to,  the  rule  of 
liquid  and  illiquid  wiU  be  applied.  Stewart  v. 
Campbell,  1889,  16  R.  346 ;  26  S.  K  R.  226. 

177.  Rent— Retention— Deficient  Water 
Supply— niiauid  claim  of  Damages— Rele- 
vancy.— ^A  landlord  in  the  fourteenth  year  of 
a  lease  petitioned  for  sequestration  of  the 
tenant's  effects  for  payment  of  rent.  The 
tenant  pleaded  in  defence  that  he  had  taken 
the  farm  as  occupied  by  the  landlord,  and  that 
the  water  supply  for  the  threshing-miU  was 
not  what  the  luidlord  had  enjoyed,  and  was 
insufiicient.  Held  that  the  defence  was  irrele- 
vant. Humphrey  v.  Afackay,  1883,  10  R.  647  ; 
20  S  L.  R.  416. 

»  178.  Rent— Retention— Failure  of  Land- 
lord to  rebuild  Ruinous  Premises— Liquid 
and  niiquid. — Held  that  a  tenant  was  not 
entitled  to  retain  part  of  the  rents  on  the 
ground  that  the  landlord  had  refused  to  re- 
build ruinous  parts  of  the  premises,  although 
there  was  in  the  lease  a  clause  giving  to  the 
landlord  the  option  either  to  rebuild  ruinous 
premises  or  allow  an  abatement  of  rent.  Dry- 
brough  V.  Drybrough,  1874  j  1  R.  909. 

179.  Rent— Retention— Failure  of  Land- 
lord to  build  House. — A  landlord  agreed  in 
his  lease  to  build  a  house  upon  one  of  three 
farms  let  to  the  same  tenant.  He  failed  to 
do  so,  and  the  tenant  was  held  entitled  to 
retain  a  proportionate  amount  of  his  rent. 
Campbell  v.  Mundell,  1896  (O.  H.),  3  S.  L.  T. 
287. 

180.  Rent— Retention— Failure  of  Land- 
lord to  make  Road— Petition  for  Seauestra- 


tion. — The  tenant  of  a  quarry  withheld  his 
half-year's  rent  because  the  landlord  had  not 
fulfilled  his  obligation  to  make  a  carting  road. 
Petition  by  the  landlord  for  sequestration  for 
the  rent  dismissed.  Guthrie  v.  Shearer,  1873, 
1  R  181 ;  11  S.  L.  R.  70. 

181.  Rent— Retention— Failure  of  Land- 
lord to  Repair. — Tenant  held  entitled  to 
retain  rent  from  a  landlord  who  had  not  done 
stipulated  repairs  upon  subjects  let.  M*DoncUd 
V.  Kydd,  1901,  3  F.  923;  38  S.  L.  R.  697 ;  9 
S.  L.  T.  114. 

182.  Rent— Retention— Mining  Opera- 
tions—Surface Damage.— The  lease  of  a  farm 
entitled  the  landlord  to  work  the  minerals 
under  it,  and  bound  him  to  pay  the  tenant 
for  surface  damage  by  a  deduction  from  rent 
"as  the  same  shaU  be  fixed  by  two  men 
mutually  chosen."  Held  that  the  tenant  was 
entitled  to  retain  rent  against  a  claim  for 
surface'damage  pending  the  assessment  of  the 
claim  by  arbitration.  Daniel  Stewards  Hospital 
V.  WaddeUy  1890, 17  R  1077;  27  S.  L.  R.  815. 

183.  Rent— Retention — Sequestration— 
Non  -  Possession  of  Accessory  Subjects 
— Parole  Agreement.  —  In  a  sequestration 
for  rent  the  tenant  pleaded  in  defence  that 
he  had  not  obtained  possession  of  certain 
adjacent  subjects  let  to  him  by  verbal  agree- 
ment subsequently  to  the  written  lease.  Held 
that  such  an  illiquid  claim  was  not  a  relevant 
ground  of  defence.  Hoggs  v.  Caldwdl,  1882, 
19  S.  L.  R.  452. 

184.  Rent — Sequestration  for — Current 
Rent. — A  sequestration  for  rent  is  competent 
currents  termino  where  the  landlord  has  reason 
to  suspect  that  the  tenant  may  remove  the 
furniture.  Donald  v.  Leiteh,  1886, 13  R.  790; 
23  S.  L.  R.  588. 

185.  Rent— Sequestration  for— Discharge 
under  Error  —  Competency.  —  A  landlord 
granted  a  discharge  for  his  full  rent,  'Mess 
£7,  10s.  for  taxes."  The  deduction  should 
have  been  £3, 15s.  Held  that  a  sequestration 
for  the  balance  of  £3,  15b.  was  competent. 
Donald  v.  Leitch,  1886,  13  R  790;  23  &  L.  R. 
588. 

186.  Rent— Sequestration  for— Hypothec 
— Poinding  Creditor. — ^A  landlord  who  has 
sequestrated  his  tenant's  furniture  for  rent 
excludes  the  diligence  of  other  creditors,  and 
can  call  on  them  to  account  where  they  have, 
subsequent  to  his  sequestration,  poinded  and 


460;  lTS.L.R.3ai. 

187.  Bant— Seqoeatiatioii  fra-Mon-Pos- 
URdgn  of  Snfajecta  for  P«riod  for  which 
Kent  Olaimed. — A  maoaion- house,  &c.,  was 
let  on  laaiB,  it  being,  inter  ali",  stipulated 
that  prior  to  the  tarm  of  entry  the  drainage 
was  to  be  subjected  to  the  inspection  of  a 
mutually  chosen  partj.  That  partj  reported 
that  the  house  would  be  uuhealthj  for  occu- 
pation unleu  with  certain  repun.  The  result 
of  the  execution  of  the  repairs  was  that  the 
tenant  did  not  get  possession  until  two  weeks 
after  the  stipulated  date.  He  therefore 
declined  to  paj  rent  unless  under  deduction 
therefor.  Htld  that  sequestration  for  non- 
pajment  was  in  such  oiroumstanoM  incom- 
petent, and  that  diligence,  having  been  put  in 
execntion,  fell  to  be  recalled.  Rent  consigned 
in  Court  pending  the  result  of  the  sequestra- 
tion proceedings  ordered  to  be  repaid.  Ten- 
nmt'i  Trs.  v,  Maxvxlt,  1880,  17  S.  L.  R.  483. 

188.  Bent  —  SftqueBtration  for  — Soquw- 
tnted  Effects  Sold  by  Tenant  under 
Airangement  with  Landlord  —  Tenant's 
foilnre  to  Account  —  Questions  between 
Landlord  and  Tuxcba»6t.—Mackenne  v.  Lord 
Ltfval,  1B83,  20  S.  L.  R.  694. 

189.  Bent-— Se(],nestTation  for — Subjects 
SeqneBtrated— Oow  subBo^uently  Calving 
— AccesaiOB. — A  landlord  obtained  authority, 
in  virtue  of  his  hypothec,  to  sequestrate  and 
sell  his  tenant's  effects.  In  an  inventory  of 
these  effects,  made  out  for  the  landlord,  there 
was  included  a  cow  which  calved  some  weeks 
after  the  date  of  the  sequestration  and  inven- 
tory. Held  that  the  oalE  was  subject  to  the 
landlord's  hypothec,  and  that  the  tenant's 
trustee  could  not  claim  it.  Lamb  v.  Grant, 
1874, 11  S.  L.  R.  672. 

190.  Bent— Sequestration  for— Becall— 
Expenses— Small  Debt  Act,  1837,  sec.  S.— 
Where  all  the  conditions  of  the  Small  Debt 

Act,  1837,  sec.  5,  have  been  complied  with,  a 
landlord  sequestrating  for  rent  is  entitled  to 
insist  on  payment  of  expenses  as  a  condition 
of  recall  oE  the  sequestration.  Renfrew  v.  Hall, 
191)1  (J.),  4  F.  27;  39  S.  L.  R.  280;  Stalker  y. 
SamervaU,   1901   (J.),  4  F.  31  ;   39  S.  L.   R. 


191.  Bant— Sequestration  in  Security- 
Effects  not  on  Premises  during  Cnrrency 
of  lisase — BAmoTal  Terms  (Bnr^ia)  Act, 

1881,  sec.  3.— A  person  who  had  bouii  tfiiuiit 


tenancy  for  the  year  from  Whitsunday  18&i 
to  WhiUunday  1883.  On  24th  Hay  1882  he 
removed  his  furniture  from  the  premises.  In 
the  following  month  the  landlord  petitiooed 
for  sequestration  for  current  rent  of  the 
effects  of  the  tenant  which  were  or  had  been 
on  the  premises  since  l&th  Hay  1882.  Heid 
that  occupancy  under  the  new  lease  did  not 
commence  till  2Bth  Hay,  and  that  as  the 
furniture  was  not  on  the  premises  at  that  date, 
it  could  not  be  attached  for  the  rent.  Thoaupa 
V.  Barclay,  1883, 10  R.  694 ;  20  S.  L.  R  440. 

192.  Bent — Saqnastration  in  Secnrity — 
Term — BemoTal  Terms  (Scotland)  Act, 
1886,  sec.  4. — A.  was  tenant  of  a  shop  under 
a  leftse  for  a  term  of  years.  He  became  hnnk- 
nipt  on  14th  May,  1897;  on  15th  Hay  the 
trustee  on  the  sequestrated  estates  paid  the 
rent  then  due ;  on  21st  Hay  the  landlord 
presented  a  petition  for  sequestration,  in 
security  of  the  rent  for  the  ensuing  term  ;  on 
26th  May  the  trustee  intimated  his  abandon- 
ment of  the  lease.  Held  that  the  year  with 
respect  to  which  the  landlord's  sequeatis- 
tion  was  directed  did  not  begin  to  run  till 
28th  Hay,  in  terms  of  the  Removal  Terms 
Act,  1886,  sec  4,  and  that  the  landlord  had 
no  right  of  hypothec  over  his  tenant's  effects 
for  rent  until  the  year  for  which  the  rent  waa 
payable  had  begun  to  run.  {Thomson  v.  Bar- 
clay, 1883,  10  R.  694 ;  20  S.  L.  R.  440/o(/.;irerf.) 
Sawyert  v.  Kinnair,  18S1,  25  R  45 ;  35  S.  L.  E. 
85  ;  6  S.  L.  T.  162. 

193.  Kent— Title  to  Demand— Postponed 
Payment  Purchaser.- The  owner  of  lands  is- 
entitled  to  demand  payment  oE  rents  con- 
ventionally due  from  tenants  on  his  ground, 
after  he  comes  into  possession,  although  due 
in  respect  of  occupan<^  prior  to  that  date. 
Lennox  y.  Beid,  1893,2!  R  77  ;  31  S,  L.  R80; 
1  S.  L.  T.  302. 

194.  Subject  Let— Oommonty- Bight  of 
Pasture  Incident  to  Lease—  "  As  Presently 

Possessed." — The  tenants  in  succession  of  a 
farm  adjoining  a  commonty,  in  which  their 
landlord  had  a  pro  indiniio  share,  hod  for 
many  years  used  the  oommonty  for  posture. 
In  1876,  S.,  who  had  previously  been  tenant 
but  witbout  a  formal  lease,  obtained  a  lease 
of  the  farm  for  nineteen  years,  the  farm  being 
described  as  of  a  certain  acreage  "  as  preeently 
possessed  by  the  said  S."  By  diapoBitions 
from  the  whole  of  the  proprietors  having 
right  to  the  commonty,  T.  acquired  the  whole 
prapriotavy  rights  in  tho  oommonty.    The  dis- 


abviug  the  rights  of  other  parties  having 
intereat  therein.  In  a  note  oF  suspeiiBioa 
and  interdict  brought  by  F,  agunit  S.  to 
have  him  interdicted  from  pasturing  sheep  on 
the  oommontj,  held  that  under  his  lease  S. 
had  a  right  of  pasturage  on  the  commonty  for 
the  proper  stocking  of  his  farm  as  incident  to 
his  tenancy,  and  tliat  that  right  was  reserved 
in  the  disposition  by  his  landlord  of  his  rights 
in  the  conunonty  to  F.  Findiay  v.  Stuai-t, 
1890  (0.  H.),  29  S.  L.  R  16. 

195.  Subject  Let  —  Descritttion  —  Am- 
Ijignity— FoBsesBion  as  constrtmigOraiit— 
Where  the  termB  oE  a  lease  were  ambiguous, 
evidence  of  possession  admitted  to  construe 
the  grant.  Siaciay  v.  Maclachlan,  1835(0.  B..), 
7  S.  L.  T.  48. 

.  196.  Balject  Let—Description— Evidence 
—Admissibility— Written  Deed— Bxtrinaic 
—A  farm  was  let  for  a  term  of  years  "all  as 
some  time  oocnpied  by  James  Brown."  To- 
wards the  western  boundary  of  the  farm  there 
lay  a  piece  of  rough  pasture  which  had  not 
been  possessed  by  Brown,  but  which,  ante- 
cedent to  the  lease,  had  been  pointed  out  to 
the  tenant  by  the  landlord's  factor  as  forming 
part  of  the  farm.  The  lease  also  contained 
a  clause  exempting  the  landlord  from  any 
obligation  "  to  fence  the  rough  pasture  land 
.  .  .  which  the  tenant  may  fence  at  his  own 
cost  F  "  Held  that  in  terms  of  the  lease  the 
criterion  of  the  tenant's  possession  was  the 
possession  of  his  predecessor  Brown,  and  that 
it  was  not  competent  to  consider  the  pre- 
liminary negotiations  between  the  tenant  and 
the  landlord's  factor.  Gregton  v.  AUop,  1897, 
24  R.  lOai;  34  S.  L.  B.  811;  6  8.  L.  T. 
106. 

197.  Subject  Let— Extent— OonBtrnctlon 
of  Lease. — A  proprietor  let  to  a  tenant  inter 
alia  "the  exclusive  right  of  shooting  over  the 
lands  of  G  ...  all  as  lately  occupied  by  D." 
D.  had  only  a  right  in  common  with  other 
tenants  to  a  portion  of  the  shooting.  Held 
that  the  lessee  was  entitled  to  demand  the 
"  exclusive  right "  to  the  whole.  Critchley  t, 
Campbeil,  1684,  11  R.  475 ;  21  S.  L.  R.  326. 


IflS.  Smlijeet  Let  —  Extent  —  Parole 
Evidence— Kights  of  PaBturage.— A  toiiant 
under  ii  writton  Ituisu  of  a  house  and  gHftieti, 
claimed  certain  riglits  of  piksturage  in  the 
adjoining  woods,  which  he  alleged  had  been 
jtointed  out  to  him  along  with  the  subjects. 
Held  that  the  written  lease  could  not  be  over- 


1874,11  S.L.  R.634. 

199.  Sobject  Let  —  Excltuive  or  Joint 
Bight  to  WelL— On  a  farm  there  was  situated 
an  old  quarry  with  a  well  in  it.  The  tenant 
of  a  neighbouring  farm  on  the  same  estate 
claimed  right  to  use  the  well  for  watering  hie 
cattle,  on  the  ground  that  the  use  of  the  well 
in  the  quarry  was  common  to  all  the  tenants 
on  the  estate.  Held,  on  a  proof,  that  he  had 
not  established  any  right  of  use  to  the  well 
in  the  quarry  or  the  road  to  it,  and  that  the 
tenant  on  whose  farm  it  was  situated  was 
entitled  to  interdict  him  from  using  it. 
Simpnm  v.  Mackenzie,  1884,  21  S.  L.  R.  664. 

200.  Subject  Let— Fann  — Pastoral  or 
Arable.— See  Dunda$  v.  SoniervilU,  1899  (0. 
H.),  7  S.  L.  T.  243. 

201.  SnltJects  Let— Farm— Pennissioa  to 
nse  Private  Boad— Pertinent  of  Farm.— A 

landlord  allowed  his  tenant  in  a  form  to  use 
a  private  road  over  an  adjoining  property  of 
the  landlord.  Held  that  the  permission  had 
not  made  the  right  to  use  the  road  a  pertinent 
of  the  farm,  and  that  a  subsequent  tenant  of 
the  farm  had,  in  the  absence  of  contract,  no 
right  to  use  it.  Duncan  v.  Scott,  1876  (H.  L.), 
3R.69. 

202.  Subject  Let— Farm— Berrice  Boad 
—  Farm  let  as  possessed  by  Outgoinc 

Tenant.  —  Two  farms,  the  property  of  the 
same  proprietor,  were  let  by  him  "as  pre- 
viously possessed"  by  the  outgoing  tenants. 
A  service  road  ran  along  close  to  the 
march  within  one  of  the  farms,  but  formed 
a  short  route  between  the  steading  of 
the  other  farm  and  certun  fields  near  the 
maiclL  In  an  action  to  prevent  the  tenant 
of  the  latter  farm  from  using  the  road  held  (1) 
that  as  the  road  had  been  so  used  during  the 
previous  tenancy,  it  might  still  be  used  as  an 
accessory  of  the  defender's  farm,  and  (2)  that 
no  case  for  the  regulation  of  the  load  had 
been  eBtablished.  Gailovxiy  v.  Gnudtn,  I88t>, 
12  R.  578;  22  S.  L.  R.  371. 

203.  Subject  Let  —  Farm  or  House  — 
Agricnltnral  Holdings  Act,  1883.  — H«U 

that  tVis  Aerimiltiiral  HoMingH  Ac*.,  1R83,  did 

subjects  uf  the  lease  and  not  accessory  to 
agricultuml  or  pastoral  lands.  TayU/r  v. 
Hari  of  Moray,  1802,  19  B.  399 ;  2»  a  L.  B. 
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20L  SnUect  Letr-Fiabiiicii— Extent  of 
Sight— Int6Xf«r«lice.— A.  had  a  lease  of  aal- 
mon  fiahings  in  the  Aros  "  as  presently  pos- 
sessed by  him,  but  not  the  exclusive  right." 
The  quoted  words  had  reference  to  an  earlier 
lease  by  which  A.  had  rights  to  two  rods  on 
the  river.  Held  that  he  had  no  title  to  pre- 
vent the  landlord  from  permitting  other  per- 
sons to  fish — an  averment  that  during  the 
first  lease,  along  with  his  two  rods,  there  plied 
only  one  other,  being  held  irrelevant.  Tuke 
V.  MaclaMan,  1899  (O.  H.),  7  S.  L.  T.  244. 

805.  SuUect  Let— Hotel  with  A4Joining 
Land— Agricnltnntl  Holdings  Act^  1883~- 
Applicability.— lfe/(i  that  the  above  Act  did 
not  apply  to  a  hotel  with  about  thirty  acres 
of  huid  attached  and  let  as  one  subject. 
Mackintoih  v.  Lord  LwaJt,  1886,  14  R.  282 ;  24 
8.  L.  R.  202. 

206.  Subject  Let— Subjects  Disconfonn 

to  Description. — ^Where  the  subjects  of  a 
lease  were  disconfonn  to  description,  the  Court 
released  the  tenant  from  obligation  to  pay  rent, 
and  awarded  a  sum  (as  damages)  to  cover  the 
expense  to  which  he  had  been  put.  Brodie  v. 
Maclachlany  1900  (0.  H.),  8  S.  L.  T.  145. 

207.  Tenant  —  Liability  —  Licensed  Pre- 
mises—Loss  of  Licence— Damages.— Ife2(2 

that  a  licence  was  personal  to  the  tenant 
in  licensed  premises,  and  that  a  landlord  had 
no  claim  for  damages  against  his  tenant  for 
losing  his  licence  through  misconduct.  Hart^s 
Trs.  V.  Arrol  and  CrquhaH,  1903  (0.  H.),  10 
S.  L.  T.  733. 

208.  Tenant— Liability  —  Miscropping — 
Acquiescence— Personal  Bar. — Held  that  a 
landlord  whose  factor  was  aware  that  the 
tenant  was  deviating  from  the  stipulated 
rotation  of  crops,  and  did  not  remonstrate, 
was  barred  from  claiming  pactional  rent 
agreed  to  be  paid  for  miscropping.  Lamb  v. 
MiichdVs  Trs,,  1883,  10  R.  640;  20  S.  L.  R. 
413. 

209.  Tenant  —  Liability— Miscropping — 
"Green  Crop  "—Strawberries.— ^cW  that  a 
crop  of  strawberries  is  not  "green  crop." 
Calland&r  v.  Smith,  1900  (0.  H.),  8  S.  L.  T.  109. 

210.  Tenant  —  Liability  —Miscropping— 
Rotation  of  Crops— Knowledge  of  Land- 
lord— Personal  Bar. — A  tenant  held  a  farm 
under  a  nineteen  years'  lease,  the  conditions 
of  which  implied  a  six-shift  rotation  of  crop- 
ping and  obliged  him  to  cultivate  according 
to  the  rules  of  good  husbandry.    It  was  in 


particular  stipulated  that  not  more  than  one- 
sixth  of  the  land  under  a  oonrse  of  tillage 
should  be  broken  up  from  lea  in  any  one  year. 
During  several  years  preceding  the  last  year 
of  his  lease  the  tenant  had,  with  the  landlord'a 
knowledge,  broken  up  from  lea  leaa  land  than 
he  was  entitled  to  break  up,  but  for  the  crc^ 
of  the  last  year  of  his  tenancy  he  proposed  to 
break  up  from  lea  land  amounting  to  two- 
sixths  in  all  of  the  amount  of  arable  land. 
What  the  tenant  proposed  to  do  was  not 
shown  to  be  contrary  to  the  rules  of  good 
husbandry,  and  would  have  had  the  result 
of  bringing  back  the  farm  to  the  aix-ahifi 
rotation,  from  which,  with  the  landlord's 
acquiescence,  he  had  departed,  and  would  not 
have  prejudiced  the  landlord  in  any  way. 
Held  that  the  landlord  was  entitled,  in  respect 
of  the  provisions  of  the  lease,  to  interdict  him 
from  breaking  up  more  than  one-sixth  of 
arable  land.  Counteu  of  Stair  ▼.  WtUittm, 
1883,  ao  S.  L.  R.  315. 

211.  Tenant— Liability— Shootings — ^Ez- 
ceesive  Stock  of  Game— Belevancy. — Claim 
by  a  landlord  against  his  shooting  tenant  tor 
injury  done  to  the  estate  through  the  exces- 
sive stock  of  game  permitted  by  the  latter, 
diamiesed  as  irrelevant.  EUioU^s  Tn,  v.  EUiott, 
1894, 21  K  868 ;  31  S. L.  R  753;  2  S.  L.  T.  65. 

212.  Tenant— Obligations— Quarry— Con- 
ditions of  Working— Breach— Remedy.— 

Where  a  tenant  has  broken  the  conditions 
of  his  lease,  and  his  term  of  occupation  has 
expired,  the  landlord's  remedy  is  to  claim 
damages.  He  cannot  call  upon  the  outgoing 
tenant  to  effect  remedial  works.  Faill  v. 
WiUon,  1899,  36  S.  L.  B.  941 ;  7  a  L.  T.  148. 

213.  Tenant— Obligations— Eesidence  on. 
Farm- Desertion  by  Tenant— Appointment 
of  Manager— Abuse  of  Oivil  Process.- 

Where  a  landlord  has  reasonable  grounds  for 
believing  that  his  tenant  has  deserted  his 
farm  he  may  petition  the  Sheriff  for  the 
appointment  of  an  interim  manager.  An 
action  at  the  instance  of  a  tenant  who  had 
disappeared  and  returned,  and  during  whose 
absence  a  manager  had  been  appointed  to 
reduce  the  Sheriff's  decree  of  appointment  and 
discharge,  held  irrelevant  where  he  made  no 
claim  of  damages.  Question  as  to  the  analogy 
between  this  procedure  and  wrongful  use  of 
interdict.  Gibson  v.  Clark,  1895,  23  IL  294; 
33  S.  L.  R  174;  3  S.  L.  T.  197. 

214.  Tenant  —  Obligations  —  Bedaim 
Waste  Lands— Difflcnlty  of  Performance. 
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— ^A  tenant  under  an  agricultural  lease  for 
nineteen  years  bound  himself  to  reclaim  six 
acres  of  oertun  waste  lands  in  each  of  the 
first  ten  years  of  his  tenancy.  After  partially 
implementing  this  obligation  he  refused  to 
proceed  with  the  operations  for  reclaiming 
the  lands.  In  an  action  by  the  landlord  the 
tenant  pleaded  that  the  land  was  not  adapted 
for  reclamation,  that  to  bring  it  into  culti- 
vation would  involve  his  financial  ruin,  and 
that  he  was  justified  in  abandoning  the  work 
in  respect  of  changes  in  the  condition  of  agri- 
culture not  foreseen  by  either  of  the  parties 
when  the  lease  was  entered  into.  The  Court 
repelled  the  defence,  and  ordained  the  defender 
to  execute  the  operations  in  terms  of  the 
lease  at  the  sight  of  a  man  of  skilL  Davidson 
V.  Macpherson,  1889,  30  S.  L.  R.  2 

215.  Tenant  —  Obligatiomi  —  Bepairs  — 
Manufactory  Buildings  — Constraction  of 
Lease. — ^A  lease  was  granted  for  ninety-nine 
years  of  subjects  extending  to  sixty-six  acres 
where  there  was  considerable  water-power. 
The  lease  set  forth  that  the  tenant  proposed 
to  erect  mills  for  the  purposes  of  manufac- 
ture, and  he  bound  himself  to  erect  certain 
works  ''to  the  extent  and  value  of  £500," 
and  to  hand  them  over  to  the  landlord  in 
good  repair  on  the  termination  of  the  lease. 
On  the  expiry  of  the  lease  the  successor  of 
the  landlord  brought  an  action  against  the 
assignee  of  the  original  tenant  to  have  him 
ordained  to  put  into  complete  repair  the  whole 
buildings  of  every  description  that  were  on  the 
ground,  in  which  the  tenant's  defence  was  that 
he  was  only  bound  to  leave  in  complete  repair 
buildings  worth  £500.  Held  that  the  tenant 
was  bound  on  the  expiry  of  the  lease  to  leave 
the  whole  buildings  and  works  then  occupied 
and  used  for  manufacturing  purposes  in  a 
complete  state  of  repair.  Earl  of  Mansfield  v. 
Caird,  1884,  21  S.  L.  R.  720. 

216.  Tenant— Obligations— Specifle  Per- 
formance after  Expiry  of  Lease.— A  land- 
lord cannot,  after  the  expiry  of  a  lease,  insist 
on  the  tenant's  entering  on  the  ground  and 
executing  works  which,  by  the  terms  of  the 
lease,  he  was  bound  to  have  completed  during 
its  currency.  The  landlord's  claim  is  one  for 
damages.  Sinclair  v.  Caithness  Flagstone  Coy, 
Ltd.,  1898,  25  R.  703 ;  35  S.  L.  R  541 ;  5 
S.  L.  T.  364 

217.  Tenant— Obligations— Urban  Sub- 
ject—Duty  of  Tenant  to  Occnpy— Damages 
— Belevancy. — A  landlord  sued  his  tenant 
for  damages  in  respect  that  "  he,  without  the 


pursuer's  knowledge,  left  the  dwelling-house 
entirely  unoccupied  and  uncared  for  from 
October  1894  to  May  1895,  without  fire  or 
cleaning,  and  exposed  to  damp,  frost,  and 
dirt,  greatly  to  the  permanent  injury  of  the 
house,  and  its  chances  of  finding  another 
tenant.  One  of  the  water-pipes  burst  and 
ran  for  several  days,  to  the  injury  of  the  floor, 
paper,  and  walls.  The  windows  were  broken 
because  of  the  filthy,  deserted  appearance  of 
the  house,  aud  because  of  its  being  left  with- 
out protection."  Held  that  these  averments 
were  relevant.  Smith  v.  Henderson,  1897,  24 
R  1102;  34  S.  L.  R.  821 ;  5  8.  L.  T.  96. 

218.  Tenant  —  Obligations  —  Wind  and 
Water-tight- Oonstmction  of  Lease.— A 
tenant  having  accepted  urban  subjects  "as 
in  proper  tenantable  condition  and  repair," 
and  having  bound  himself  "  to  leave  the  said 
premises  in  good  tenantable  condition  and 
repair  at  the  expiry  of  this  tack,"  held  that 
there  was  imported  into  the  lease  an  obliga- 
tion upon  the  tenant  to  maintain  the  premises 
habitable  and,  inter  alia,  water-tight.  Turner's 
Trs.  V.  Steel,  1900,  2  F.  363 ;  37  S.  T.  R.  272 ; 
7  S.  L.  T.  301. 

219.  Tenant— Powers— Faim—Bi^t  to 
Out  Peats. — On  consideration  of  the  terms  of 
a  lease,  estate  regulations  and  the  customs  of 
tenants,  held  that  a  tenant  of  a  farm  had 
rights  of  cutting  peat  in  the  landlord's  moss. 
Duncan  v.  jBroofa,  1894,  21  R.  760 ;  31  8.  L.  R. 
647 ;  2  S.  L.  T.  28. 

220.  Tenant— Powers — Fnmislied. House 
—Reasonable  Use— Removal  of  Pictures.- 

The  tenant  of  a  furnished  house  held  entitled 
to  remove  from  the  walls,  and  store  pictures 
which  were  hanging  upon  them  when  the 
house  was  let,  provided  always  no  damage  was 
likely  to  result  to  them  in  the  course  of  re- 
moval or  storage.  Miller  v.  Steioart,  1899,  2 
F.  309;  37  S.  L.  R.  225;  7  S.  L.  T.  285. 

221.  Tenant— Powers  — Long  Lease  — 
Right  to  Kill  Game. — Held  that  under  an 
agricultural  lease  for  999  years,  the  tenant  had 
no  right  to  kill  game.  Weltoood  v.  Husband^ 
1874,  1  R.  507 ;  11  S.  L.  R.  240. 

222.  Tenant — Powers — Mill  for  Meal, 
Flour,  and  Barley— Sawdust  Grinding.— 

Interdict  granted  against  the  tenant  of  a  meal 
mill  grinding  sawdust  in  it.  Bayley  v. 
Addison,  1901  (0.  H.),  8  S.  L.  T.  379. 

223.  Tenant  —  Powers  —  Restriction 
against  Selling  Spirits— Oonsent— With- 


yean  containod  m  prohibition  againat  the  tale 
of  ipirits  without  the  landlord'*  oonaent.  Held 
that  the  landlord,  having  f^ven  his  oonaent 
and  aanctioned  the  sale  of  Bpirita,  for  seven 
yean,  waa  thereafter  entitled  to  withdraw  hia 
consent  and  Buppreaa  the  aaUa.  Lord  Mac- 
doacd-i  V.  Oimji6f«,  1889,  16  R.  640;  26 
a  L.  R.  397. 

221.  Tenant— Powen — Bight  to  Abandon 
Leaso— Partial  Destiuction  of  PremiMi  b? 
Fira. — Ctrcum^n«i  in  which  held  that  the 
extent  of  damage  by  fire  to  the  (ubjeots  let 
waa  not  sufficient  to  entitle  a  tenant  to  aban- 
don the  leftsu.  ,U:.i»  v.  Markland,  \»^-l,  10 
K.  3H3 ;  20  S.  L.  R.  2C7, 

225.  Tenant  —  Powers  —  Bight  to  Kill 
Babbits— around  aame  Act,  1880,  sec.  6— 
"Babbit  Holes  "—Meaning.— /Mi  that  the 
term  "  rabbit  boln  ''  as  used  in  the  above  Act 
luoaiiB  the  part  covered  by  the  roof.  Uriium  v. 
Thjmt,m,  188d,  !)  R.  11M3;   lit  S.  L.  R.  S3H. 

22S.  Tenant  —  Powers  —  Bhootings  — 
Power  to  Sublet. — la  sporting  leiiseB  there 
is  an  implied  prohibition  of  sublotting. 
Mnckintoih  v.  «ny,  189.%  22  R.  346;  32 
S.  L.  E.S59;  2  S.  L.  T.  471. 

227.  Tenant— Powers — Use  of  Subjects 
Let— CuBtomary  Use.— .4  builciiog  lot  as  » 
wara house  must  l«t  uaod  in  tlm  manner 
customary  in  the  trade  in  connection  with 
which  it  is  let.  For  damage  caused  tii  the 
building  by  use  beyond  this  measure  the 
tenant  is  responsiblu.  GItbt  Sugar  Coy.  v. 
I'titersm,  1900,  2  F.  615;  37  S.  L.  R  427;  7 
a  L.  T.  374. 


LICENSINQ   LAWS 

Actio  populabib,  I. 

ADUIHISTRATIOH,  2~(i,  42,  4G. 

Appeal,  bpo  Quarler-Saiioni  infra. 

Apflioant,  7,  as. 

ASeiONA'MoS,  see  Trani/er  infra. 

Bankbuptot,  8. 

Bona  pidb  Traveller,  23-28 ;  see 

DrinHtv}  infra. 

Bbbach  of  Certificate,  9-40. 
Cehtipicatb,  7-5S.  73. 
Child  Mrsbesgeb.  10-12. 
Clobino  Hours,  13,  14,  31,  35,  4f 
72. 

CoNflRMATlON,  41,  G6. 


FOBFKITtJKE,  20. 

Oawmo.  36. 

OSOOKB'B  CKBTinCATE,  18,  19. 

HAWKINO,  69-42. 

Hospitality,  IG-19,  31. 

HOTBL  CBBTiriCATB,  23-30,  41,  44,  77. 

LlCEHSIHG  AUTBOKITI,  we  AdaiUitlrotiim 

LICBHCB  Ddtt,  63,  76. 
LiCBHSSD  Prbmisbs,  88, 64-67. 

MKABims,  71. 
Prostitl'tbb,  22. 
Quartee-Sessios-s,  46.  54,  73-75. 
Reductjok  OF  Certificate,  6,  8,  13,  4-i, 

47-52. 
Renewal,  03,  54. 
SsAECii- Ware  AST,  6. 
Servant,  32-34,  62. 
Sunday  Driskjno,  21,  23-30,  89, 
Theatre,  7G. 
TlPPLiNO,  77. 
Title  to  Sue,  l.El, 
r8-82. 


Tbanpfeh, 

WOEKMBN'f 


Club, 


1.  Actio  Popularis.  —  A  local  publican 
may  sue  in  relation  to  the  eiereiBo  of  licen- 
sing juriadietion.  Tentmit  v.  Paitirk  HIa<iii^ 
ISa4,  21  R.  735;  31  S.  L.  R  6l»;  1  S.  L.  T. 
694, 

2.  Administration— Licensing  Authority 
^Conduct  of  Members— Canvassing. — It  \» 

improper  for  members  of  the  licensing  com- 
mission to  canvass  each  other.  Mar-iougall  t, 
MUkr,  laOO  ((J,  H.),  8  S.  L.  T.  284. 

3.  Administration  —  Licensing  Antho- 
rity— Judges  or  Administrators— Emidoy- 
ment  of  Counsel.- 7/cJ''  that  in  defining  1 
diatrict  as  a  "  particular  locality  "  where  early 
clositij;  should  prevail,  magistrates  were  ncting 
as  admiuiatrators,  and  were  justified  in  autho- 
rising the  officials  to  instruct  counsel  to  appear 
in  support  of  the  Tesolution.  Cajntron  v.  Glat- 
gow  Magii.,  1903,  6  F.  490;  40  S.  L.  R.  577; 
lOS.  L.  T.  044, 

4.  Administration— Licensing  Authority 
—Police  Burgh  —  Justices.  —  The  Burgh 
Police  Act  does  not  transfer  licensing  juris- 
diction from  the  justices  to  the  magistrates. 
T'liiiriit  V.  Partick  Magii.,  1894,  21  R  735;  3i 
8.  L.  R.  619;  1  S.  L.  T.  504. 
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6.  Administration— Licensing  Authority 
—Review  of  Decisions— Ultra  vires— Re- 
duction.— Where  it  was  averred  that  a  licence 
had  been  granted  in  favour  of  a  company  by 
a  bench  of  magistrates  of  whom  one  was  largely 
interested  in  the  company,  held  that  review 
was  not  excluded  by  sees.  34  and  35  of  25  & 
26  Vict.  c.  35,  and  sec.  11  of  89  &  40  Vict.  c. 
26;  and  action  of  reduction  held  competent. 
Ower  and  Others  v.  Crichton  and  Others,  1902, 
10  S.  L.  T.  271. 

6.  Administration  —  Search- Warrant  — 
Hiagistrate  being  Licence-holder  — Home 
Dmmmond  Act^  1828— Public-Houses  Acts 
Amendment  Act»  1862,  sees.  20,  36.  —  A 
magistrate,  although  a  licence-holder,  may 
grant  a  warrant  to  search  for  excisable 
liquors  in  premises  within  his  district.  Costa- 
dad  V.  Boyes,  1894  (J.),  21  R.  75 ;  31  S.  L.  R. 
903 ;  2  S.  L.  T.  175. 

7.  Certificate  —  Applicant  a  Minor.— 
Opinions  that  a  minor  may  obtain  a  licence 
certificate.  Bootland  v.  M^FarUine,  1900,  2  F. 
1014;  37  S.  L.  R.  785;  8  S.  L.  T.  63. 

8.  Certificate — ^Bankruptcy  of  Licensee — 
Termination  of  Lease— Transfer— Trustee 
not  in  Possession  of  the  Premises— Transfer 
to  Bankrupt's  Wife— Reduction  by  Trustee 
— Home  Drummond  Act,  sec.  19.  —  The 
tenant  of  licensed  premises  became  bankrupt 
and  the  lease  was  thereby  terminated,  and, 
the  trustee  not  offering  for  the  premises,  the 
bankrupt's  wife  was  accepted  as  tenant,  and 
entered  on  the  premises.  Thereafter  the 
trustee  applied  for  a  transfer  to  himself  of 
the  certificate,  but  the  application  was  refused 
on  the  ground  that  the  trustee  had  no  right 
to  occupy  the  premises,  and  the  certificate 
was  transferred  to  the  bankrupt's  wife.  The 
trustee  brought  an  action  of  reduction  of  this 
refusal  and  transference  on  the  ground  that 
it  was  incompetent  for  the  justices  to  con- 
sider the  application  of  the  wife  of  the  bank- 
rupt, as  she  was  not  in  right  of  the  certificate. 
Held  that  the  action  was  irrelevant.  Biidge  v. 
Goudie,  1895  (0.  H.),  2  S.  L.  T.  406. 


9.  Certificate  —  Breach  of— Burning  of 
Premises— Selling  Liguor  in  Ruined  Pre- 
mises—Relevancy of  Complaint.— ^^^  that 
a  publican,  who  held  a  public-house  certifi- 
cate and  continued  to  sell  liquor  in  the  ruins 
of  his  public-house  a  week  after  it  had  been 
burnt  down,  was  not  guilty  of  selling  without 
certificate.  Craig  v.  Peebles,  1875  (J.),  3  Coup. 
143  ;  2  R.  30;  12  S.  L.  R.  490. 


10.  Certificate— Breach  of— Child  Mes- 
senger —  Inguiry  —  Public-Houses  Acts 
Amendment  Act,  1862,  Sched.  A,  sec.  2.— 

Held  that  a  publican  who  supplies  whisky  to 
a  child  under  fourteen,  who  is  a  messenger  for 
an  adult,  is  guilty  of  breach  of  certificate  if  he 
does  not  satisfy  himself  by  inquiry  that  the 
child  is  such  a  messenger.  Donaldson  v.  Linton, 
1876  (J.),  3  R  16 ;  13  S.  L.  R.  163. 

11.  Certificate— Breach  of— Child  Mes- 
senger—Public-Houses Acts  Amendment 
(Scotland)  Act,  1862.— A  publican  having  on 
one  occasion  without  inquiry  as  to  whether  he 
were  a  messenger  from  his  father,  supplied  a 
boy  under  fourteen  (who  was  in  the  habit  of 
coming  as  a  messenger)  with  liquor  which  was 
drunk  by  the  boy, — held  that  the  publican  had 
been  properly  acquitted  of  a  breach  of  certifi- 
cate. Paterson  v.  Beucassel,  1892,  3  White 
232. 

12.  Certificate— Breach  of— Child  Mes- 
senger—Sale of  Liguor  to  Child  under  14— 
Public-Houses  Acts  Amendment  Act^  1862, 
Sched.  A,  No.  2. — A  publican  sold  excisable 
liquor  to  a  child  *'  apparently  under  fourteen 
years  of  age"  who  was  the  messenger  of  an 
adult.  Held  that  he  had  committed  no 
breach  of  certificate  merely  because  he  had 
not  inquired  and  ascertained  the  latter  fact. 
Graham  v.  Lang,  1876  (J.),  4  R.  12 ;  14  S.  L.  R. 
179. 

13.  Certificate— Breach  of— Closing  Hours 
—"Keeping  Open  House"— "Permitting 
Drinking." — A  publican  served  his  guests 
just  at  closing  time,  shut  up  the  premises, 
and  allowed  them  to  stay  inside  and  finish 
their  drinks.  Held  that  he  was  wrongly  con- 
victed of  keeping  open  house.  Opinion  that 
he  might  have  been  convicted  of  permitting 
drinking  in  breach  of  his  certificate.  M^Call 
V.  Wood,  1878  (J.),  5  R.  28 ;  16  S.  L.  R.  439. 

14.  Certificate— Breach  of— Closing  Hours 
— Opening  too  Early. — Opening  a  public- 
house  before  eight  in  the  morning  to  clean 
it  held  not  a  breach  of  certificate.  JVood  v. 
CampbeU,  1877  (J.),  6  R.  1 ;  16  S.  L.  R.  54. 

15.  Certificate— Breach  of— Complaint— 
Llducia. — A  complaint  against  a  publican  for 
breach  of  certificate  must  be  served  upon  an 
induciaa  of  six  days.  A  person  appearing  on 
an  induciffi  of  three  days,  and  objecting  that 
the  citation  is  illegal,  does  not  "appear  to 
answer  to  the  complaint "  in  terms  of  sec.  477 
of  the  Burgh  Police  (Scotknd)  Act,   1892. 


16.  Oertlflcate  —  Bnadi  of— Drinkiiv 
ftfl«r  Boon— Hotpitalltr.— H<U  that  a  pab- 
lioan  was  eatitled  after  oloaing  honra  to  enter- 
tain hia  frieode  and  give  them  excisable  liquoTB 
to  drink  in  his  lioensad  premioes  which  also 
tormod  his  dwelling-house.  Smith  t.  Stirling, 
1878  (J.),  5  R  24 ;  ID  8.  L.  R.  480.  Kay  y. 
Omtnuit,  1884  (J.),  12  R  14 ;  83  S.  L.  R.  80. 
WPetrit  T.  Ctideniuad,  1865  (J.),  12  R  36; 
SS  a  L.  R  666. 

17.  Oertiflcate  —  Bnftch  of  —  DrinUitg 
after  Honn — Hospitality.— For  a  publican 
to  give  a  friend  a  drink  in  his  bar  after  closing 
hoars  does  not  infer  a  hreacb  of  his  licenoe 
oertificate.  tTAittv.  J^n7jwn,1904(J.),6F.61 ; 
41  S.  L.  R  SMi  12  S.  L.  T.  266.  Held  that  a 
licensed  grocer  similarly  acting  had  broached 
his  certificate.  Macpheri/m  v.  Campbell,  1892, 
3WhiteS38;  19R99i  S9  8.  L.  R  618. 

18.  Certificate  —  Breach  of  —  Licensed 
CIrocer— Hospitality  or  Trade.— A  licensed 
grocer  was  convicted  of  a  breach  of  his  certi- 
ficate, because  his  assistant  had  supplied  a 
glass  of  whiakj  to  the  companion  of  a  cuh' 
tomer  who  had  consumed  it  upon  the  premises. 
The  assistant  had  no  acquaintance  with  the 
customer  or  his  friend,  but  supplied  the 
drink  at  the  customer's  request.  Paj^ment 
was  neither  asked  nor  made.  The  Court 
refuted  to  disturb  the  decision  of  the  magis- 
trates, there  being  nothing  to  show  that 
the  drink  was  given  by  way  of  hospitality. 
GatMr'M  V.  MiUkell,  1899  (J.),  2  Adam  677;  1 
F.  53 ;  36  8.  L.  R  324  i  6  8.  L.  T.  294. 

19.  Oertlflcate  —  Breach  of  —  Licensed 
Orocer— Drink  "Ocaisnmed  on  Fremlses" 
— Hospitality. — A.  licensed  grocer  gave  a  pro- 
spective customer  a  drink  of  whisky  in  his 
shop  by  way  of  treating  him.  Meld  that  he 
had  committed  a  breach  of  his  certificate. 
Macph^Tion  v.  Campbell,  1892  (J.),  3  White 
236;  19  R  99;  29  S.  L.  R  618. 

20.  Oertlflcate— Breach  of— Forfeiture— 
Beer  Certificate— 9  Oeo.  rV.  c.  68,  sec.  19. 
— Tlte  holder  of  a  certificate  was  before  its 
termination  convicted  of  a  breach  of  certifi- 
cate, and  his  certificate  was  adjudged  to  be 
null  from  that  date.  Previous  to  the  oon- 
viction    he    had   applied   tor    and   had   been 


.    Tl,u 
into  fiji'cu  until  a  date  iiut>Et'(jiiE 


to  the  oonviotion.  Hdd  that  the  forfeitun 
applied  only  to  the  old  oertificate.  M'lntyrt 
r.  LifUon,  1876  (J.),  3  R  41. 

21.  Oertlflcate  —  Breach  of  —  "Oiviof 
out"  on  Sunday  —  Pabllc-Honsea  Aeti 
Amendment  Act,  1863,  Sched.  A,  Be&  2.— 
Held  that  the  mere  removal  of  liquor  from  ons 
set  of  premises  to  another  was  not  "giviiig 
out "  in  the  sense  of  the  statute.  Bogarik  t. 
M'Dougatl,  1878  (J.),  6  R  2;  16  8.  L.  R  Ttt 

22.  Oertlflcats— Breach  of— "  Harbouring 
FiOBtitntee  "— "Notoriously  Bad  Fame'- 
Knowledge  of  Pnblican  —  PnUic-HouMi 
Acts  Amendment  Act,  1862.— To  wuraot  s 
conviction  against  a  publican  for  knowingly 
permitting  or  suffering  women  of  "  notorioiuly 
bad  fame"  to  aassmble  and  meet  within  big 
premises  it  is  not  essential  to  prove  that  the 
character  of  the  persons  was  known  to  tb« 
publican.  It  is  sufficient  to  prove  tbe 
notorious  bad  fame  of  the  persons  and  tba 
notoriety  in  tbe  district  in  which  the  public- 
house  is  situated,  ifaxviell  v.  Malcolm,  1879 
(J.).7R5i  17&L.R105.  Kirton  y.  Cadat- 
ftrod,  1880  (J.),  8  R  4;  18  S.  L.  R.  19. 

23.  Oertlflcate— Breach  of— Hotel— Bont 
fide  Traveller.  —  A  person  ceases  to  Iw  i 

bond  fide  traveller  when  he  has  enterad  hii 
own  home,  so  far  as  getting  drink  in  tbe  local 
hotels  on  Sunday  is  concerned.  CoUnmy  '. 
ff'ster,  1889  (J.),  16R46;  26aL.R!l8. 

21.  Certificate— Breach  of— Hotel— Beil 
fide  Trareller  —  Beasonable  Ingniiy  if 
Publican. — Baston  arrived  in  Dundee  from 
Aberdeen  at  five  o'clock  p.h.  He  eugsged 
rooms  at  Sturrock's  Temperance  Hotel,  hsd 
tea  there,  and  then  walked  along  to  Brodie't 
hotel  to  have  a  drink.  Brodie  aaked  hin  if 
he  was  a  bond  fide  traveller,  and,  Bastos 
replying  that  he  had  come  by  the  five  o'clock 
train  from  Aberdeen,  supplied  him  witb 
liquor.  Brodie  having  been  convicted  of  s 
breach  ot  his  certificate — held  that  he  W 
reasonable  grounds  for  supposing  Baston  to 
be  a  bond  fide  traveller,  and  an  appeal  nutaissi 
Opinicnt  reterved  as  to  whether  or  no  Bsston 
was  really  a  bond  fide  traveller.  Bradit  v. 
Dewar,  1897  (J.),  2  Adam  388;  25  R  18;  3S 
8.  L.  R.  36;  5  8.  L.  T.  168.  Cf.  JXekK»f. 
Linton,  1666  (J.),  14  R  13;  24  S.  L.  R  73. 

25.  Certificate— Breach  of— Hotal—Bont 
fide    Traveller — Uqnar  to  be  Consmned 

Outside — Public-Houses  Acts  Amendment 
Act,   1862,  Sched.   A  1.— II 


raaaoDftble  quftnUtf  of  liquor  to  be  carried 
awajr  it  doea  not  conatitute  a  breach  oE  hia 
certiBoate.  Mann  v.  Cadmhead,  1886  (J.),  13 
R.  60 ;  S3  S.  li.  R  640. 

26.  Oeitiflcate— Birach  of— Hotel— Bonft 
fide  TnTeller— Railway  Servant.— Bail- 
waj  aarvonta  travelling  on  tiuna  tor  long 
diatancea  and  kept  from  home  for  numj  hoar« 
are  bond  fidt  travellers  in  the  Muse  ot  the 
Public  Houaea  Acta  Amendment  Act,  1862. 
Brunton  v.  Bremmr,  1878  (J.),  6  B.  20;  16 
a  L.  R.  346. 

27.  Certificate  —  Breach—Hotel  —  Bonft 
flde  Traveller.— Men  who  had  walked  about 
two  miles  from  their  homes,  held  not  bond  fide 
travellers,  Graham  v.  MDougaM,  1904  (J.), 
eF.  07;  41  aL.R.860;  12  S.  L.  T.  2&2. 

28.  Certificate— Breach  of— Hotel— Boaft 
fide  Traveller's  Onest— PabUc-HoTues  Acts 
Amendment  (Scotland)  Act,  1862.— A  hon& 
fidt  traveUer  ma]r,  on  a  Sunday,  invite  into  a 
hotel,  for  refreshment,  hia  friendH  who  are 
neither  bond,  fidt  travellers  nor  lodgers  in  the 
hotel  Oliver  v.  Loudon,  1896  (J.),  2  Adam  73  j 
23R.34;  33  B.  L.  R.  274;  3  a  L.  T.  264 

29.  Certificate— Breach  of— Hotel— Onent 
in  Hotel  —  Bi«ht  to  be  Bupplied  with 
Lienor  after  Closing  Honrs.  —  A  person 
lodging  in  an  hotel  is  entitled  to  obtain  from 
the  hotelkeeper  liquor  for  the  entertainment 
of  hia  gnesta  after  dosing  honra.  Lomi  v. 
jStoM,  1899  (J.),  1  F.  91 J  36  a  L.  R  913;  7 
S.  L.  T.  121.  Murray  v.  M'Dovgalt,  1882  (J.), 
10  R.  42i  20  a  L.  R  369.  Ommdl  v.  Fleck, 
1882  (J.),  10  R.  17  i  20  8.  L.  R.  27. 

30.  Certificate— Breach  of— Hotel— Snn- 
iia.7  Diijikins-Oomplai&t— Specification  of 
Statutes. — A  hotelkeeper  was  charged  with 
a  oontiavention  of  hjs  certificate  by  reuon  of 
"  an  offence  within  the  meaning  of  the  Acts 
for  the  regulatbn  of  public-houses  in  Soot- 
land,  via.  0  Geo.  IV.  c  68 ;  16  4  17  Vict, 
c.  67  ;  25  A  26  Vict.  c.  36;  and  60  &  61  Vict. 
c.  38."  Htld  that  the  complaint  was  irrele- 
vant. Opinion  that  the  charge  should  have 
been  as  a  contravention  of  sec,  S  of  86  ft  86 
Virt.  c.  as  Mid  of  0  Goo.  IV.  c.  58.  Ikll  v. 
LUrkie,  1898  (J.),  2  A.  52-1  ;  £5  R.  7-1 ;  35 
S.  L.  R.  750;  6  S.  L.  T.  13. 

31.  Certifica.tB  —  Breach  of  —  Eeeping 
Open  House  after  Eleven  p.m.— Public- 
Houses  Axba.— Held  that  allowing  customers 


mises  and  remain  there  till  after  eleven  r.H., 
and  gratmtously  giving  the  postboy  who  waa 
to  drive  them  to  their  destination  a  glaas  of 
whisky,  did  not  amount  to  a  breach  by  a  pub- 
lican of  his  certificate.  Boyd  v,  M'Jannel, 
1879  (J.),  6  R  43  i  16  S.  L.  R  649. 

32.  Certificate- Breach  of— Master  and 
Servant. — The  oonditiona  of  a  certificate  may 
be  oontcavened  by  the  actings  of  the  holder's 
servant.  Linton  v.  Stirling,  1893  (J.),  20  R 
71 ;  30  8.  L.  R.  893  ;  1  a  L.  T.  160.  OaUmray 
V.  fVeber,  18B9  (J.),  16  B.  46;  S6  B.  L.  R  218. 
Philip  V.  Lamb,  1893,  1  Adam  4. 

S3.  Certificate— Breach  of— Master  and 
Servuit. — An  hotel  servant  in  her  master's 
abaence  and  against  hia  instmctions  sold 
drink  on  a  Sunday  to  persons  who  were  not 
bond  fide  travellers.  Held  that  the  hotel- 
keeper  waa  not  liable  to  be  convicted  of  a 
breach  of  hia  oertifieate.  Oreenhill  r,  Stirling, 
1886  (J.),  12  R  37 ;  28  a  L.  R  664 

34.  Certificate— Breach  of— Master  and 
Servant. — While  the  bar  was  open  a  publi- 
can's assistant  sold  a  bottle  of  whiaky  to 
three  of  hia  friends,  and  after  he  had  abut 
the  shop  he  retired  with  them  to  a  parlour 
and  they  drank.  Held  that  the  publican  was 
not  guilty  of  a  breach  of  certificate.  Patrick 
V.  KirJAope,  1894  (J.),  21  E.  27;  31  S.  L.  R 
340 ;  1  S.  L.  T.  468. 

36.  Certificate— Breach  of— Open  House 
— PnbUc-Honses  Acts  Amendment  (Scot- 
land) Act,  1802.— Hdd  that  the  fact  of  a 
person  being  in  hia  licenaed  public-house  in 
company  with  another  after  prohibited  houra, 
the  outside  doors  being  faatened,  did  not  per 
te  conatitute  the  statutory  ofience  of  keeping 
open  house.    M'Oregor  v,  Lang,  1876,  3  Coup. 


36.  Certlflcate— Breach  of —  Permitting 
Gaming — Dominoes  —  Pnhlic-Honses  Acts 
Amendment  Act,  1862,  Scbed.  A  Ho.  2.— 
Permitting  his  guests  to  play  dominoes  for 
money  held  not  to  conatitute  a  breach  of  a 
publican's  certificate.  Soggan  v.  Wood,  1889 
(J.),  16  R.  en  ;  26  S.  L,  R.  684, 

37.  Certificate  —  Breach  of  —  Public- 
Houses  Acts  Ameodment  Act,  1862,  Sched. 
A—Conviction.  —  A  publicnu  was  chargod 
that  he  did  "  permit  and  suffer  drinking  in 
his  puhlic-hi'uao  by  A.  1).,  nnd  did  sell  or  give 
out  to  him  excisable  liijuora  "  during  closed 
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hours;  and  was  convicted  of  ''the  aforesaid 
contravention."  Held  that  the  charge  was 
not  alternative.  It  was  a  charge  of  an  offence 
which  might  be  committed  in  different  ways. 
Gemmell  v.  J^eir,  1897  (J.),  2  A.  227  ;  24  R. 
23 ;  34  S.  L.  R.  424. 

38.  Oertiflcate  —  Breach  of  —  Public- 
Houses  (Scotland)  Acts  Amendment  Act^ 
1862,  Sched.  A. — An  hotelkeeper  licensed  to 
sell  victuals  and  spirits  ''in  the  hotel,  but 
not  elsewhere  "  may  sell  pies  and  sandwiches 
in  a  tent.  Mackenzie  v.  M'Doiigall,  1895  (J.),  2 
A.  1 ;  23  R.  3 ;  33  S.  L.  R.  31 ;  3  S.  L.  T.  129. 

39.  Oertiflcate  —  Breach  of  —  Sunday 
Trading— Pablic-Honses  Acts  Amendment 
Act,  1862. — Breach  of  public-house  licence 
held  committed  where  the  publican  on  Sun- 
day, outside  his  tavern,  took  a  bottle  from  a 
man  and  "  something  from  his  pocket  '* ;  filled 
the  bottle  in  the  tavern,  and  delivered  it  back 
full  to  the  man.  Muir  v.  Campbell,  1888  (J.), 
16  R.  20  ;  26  S.  L.  R.  63. 

40.  Certificate  —  Breach  of— Supplying 
Persons  in  a  State  of  Intoxication— Pablic- 
Houses  Acts  Amendment  (Scotland)  Act, 
1862. — On  a  case  stated  by  a  police  magistrate 
in  a  complaint  charging  an  offence  against  the 
Public-Houses  Acts  Amendment  (Scotland) 
Act,  1862,  viz.,  selling  or  supplying  excisable 
liquor  to  persons  in  a  state  of  intoxication,  it 
was  argued  that  there  was  no  distinct  proof 
of  the  publican's  knowledge  that  the  cus- 
tomers were  actually  drunk;  also,  that  as 
regarded  the  only  person  proved  by  distinct 
evidence  to  be  drunk,  he  was  treated  by 
others  to  whom  the  liquor  had  been  sold  or 
supplied  before  he  entered  the  premises. 
The  Court  held  that  as  the  magistrate  had 
not  found  that  the  publican  did  not  know  his 
customer  to  be  drunk,  no  question  of  law 
arose  on  the  first  point ;  and  that  the  facts 
of  the  case  were  not  sufficient  to  raise  the 
question  of  an  intoxicated  person  being 
"  treated "  in  the  public-house  by  a  person 
not  intoxicated,  to  whom  the  liquor  was  sold 
or  supplied.  Wilson  d:  Anderson  v.  Scobie, 
1877,  14  S.  L.  R.  567. 

41.  Oertiflcate — Confirmation— New  Cer- 
tificate—Hotel Certificate  substituted  for 
Public-House  Certificate— Publicans  Certi- 
ficate (Scotland)  Act,  1876,  sec.  4.— Prior 
to  21st  April  1885  Bryce  held  a  hotel  certifi- 
cate for  his  premises.  From  that  date  he  held 
a  public-house  certificate,  which  was  renewed 
on  21st  April  1896  for  one  year.     On  27th 


October  1896  he  obtained  a  hotel  certificate, 
and,  acting  on  it  without  confirmation,  he  sold 
drink  on  a  Sunday  to  a  bond  fide  traveller. 
Held  that  the  hotel  certificate  required  oon- 
firmation  as  a  ^  new  certificate."  The  various 
certificates  are  not  merely  forms  of  the  same 
certificate,  but  are  differenty  and  if  ooe  be 
substituted  for  another,  confirmation  is  re- 
quired. Weir  V.  jBryotf,  1897  (J.),  24  R  42 ;  34 
S.  L.R.523;  4  S.  L.  T.  342. 

42.  Certificate  —  Qranting  —  Licensing 
Meeting—  Ibjority  of  Justices  —  9  Geo. 
IV.  c.  58,  sec.  7— <k>n8truction. — The  words 
of  sec.  7  of  9  Oeo.  lY.  c.  58,  which  constitute 
as  the  body  entitled  to  grant  licences  "  the 
justices  assembled,  or  the  major  part  of  them,'^ 
mean  the  majority  of  the  justices  sitting,  and 
not  a  majority  of  those  who  vote.  Black  v. 
Tennent,  1899,  1  F.  423;  36  &  L.  R.  301; 
6  S.  L.  T.  298. 

43.  Certificate— Qranting— Review — ^Re- 
duction—Ultra vires.- Review  of  the  deci- 
sions of  licensing  justices  is  excluded  by 
sec.  34  of  the  Public-Houses  Act,  1862,  but  it 
is  competent  to  reduce  their  awards  when 
they  have  acted  in  excess  of  their  statutory 
powers.  Black  v.  Tennant,  1899,  IF.  423; 
36  S.  L.  R  301 ;  6  S.  L.  T.  298. 

44.  Certificate— Hotel— Reduction  to  Six 
Days  by  Justices— Restoration  of  Licence. 

— Held  that  it  was  uUra  vires  of  the  justices  on 
application  for  renewal  of  a  hotel  licence  to 
reduce  it  ex  proprio  motu  to  one  for  six  days ; 
and  decree  ordering  the  clerk  to  the  justices 
to  sign  and  deliver  a  renewed  hotel  oertifl- 
cate granted,  Boyd  v.  Hidop,  1902  (O.  H.),  9 
S.  L.  T.  466. 

45.  Certificate  —  Hours  of  Business.— 

The  magistrates  of  a  burgh,  in  the  exercise 
of  their  powers  under  the  Public-Houses  Acts 
Amendment  (Scotland)  Act,  1862,  sec.  2,  to 
regulate  the  hours  of  closing  public-houses 
within  a  particular  locality,  may  indirectly 
restrict  the  hours  of  business  to  less  than  the 
number  of  hours  allowed  in  the  scheduled 
form  in  the  Act.  Cameron  v.  Olasgow  i\fa^i9» 
trates,  1903,  5  F.  490 ;  40  S.  L.  R  677 ;  10 
S.  L.  T.  644. 

46.  Certificate — Official  to  Issue— Re- 
fasal  by  Hiagistrates— Orant  at  Quarter- 
Sessions. — Held  that  the  town-clerk,  as  derk 
to  the  magistrates,  was  the  official  bound  to 
issue  a  certificate  of  licence  to  an  applicant 
whose  application,  having  been  first  made  to 
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the  magistrates  and  refused  by  them,  had,  on 
appeal  to  the  Quarter-Sessions,  been  granted. 
Kerr  v.  Marwick  cfc  Gray,  1901,  3  F.  470 ;  38 
S.  L.  R.  330;  8  S.  L.  T.  412. 

47.  Certificate— Bedtiction— Defenders. 

— Opinions  that  in  actions  as  to  the  granting 
or  refusal  of  certificates  it  is  enough  to  call 
the  justices  actually  concerned  in  the  grant- 
ing or  refusal.  Black  v.  Tennent,  1899,  1  F. 
423 ;  36  S.  L.  R.  301 ;  6  S.  L.  T.  298.  Boyd  v. 
Hislop,  1903,  40  S.  L.  R.  869  ;  10  S.  L.  T.  661. 

48.  Certificate— Beduction— Interest  of 
Justices  in  Licensed  Premises.- Certificates 
reduced  where  three  of  the  justices  at  the 
licensing  meeting  were  interested  in  the 
premises  licensed.  Blaik  and  Others  v.  Ander- 
son a7id  Others,  1900  (0.  H.),  7  S.  L.  T.  299. 

49.  Certificate— Reduction— Ultra  vires 
—Time  of  raising  Action— Public-Houses 
Acts  Amendment  Act,  1862,  sec.  36. — 
Held  that  sec.  35  of  the  Public-Houses  Acts 
Amendment  Act,  1862,  which  limits  the  time 
for  actions  and  prosecutions  of  justices  for 
anything  done  in  execution  of  the  Licensing 
Acts,  had  no  application  where  the  charge  was 
that  the  act  complained  of  was  ultra  vires. 
Boyd  V.  Bislop,  1902  (0.  H.),  9  S.  L.  T.  466. 

50.  Certificate— Reduction— Ultra  vires 
— Review  of  Decision  of  Justices— Com- 
petency.— Review  of  the  decision  of  licensing 
justices  is  excluded  by  sec.  34  of  the  Public- 
Houses  Act,  1862,  but  it  is  competent  to  re- 
duce their  awards  when  they  have  acted  in 
excess  of  their  statutory  powers.  BUiek  v. 
Tennent,  1899,  1  F.  423 ;  36  S.  L.  R  301 ;  6 
S.  L.  T.  298. 

51.  Certificate— Redaction— Ultra  vires 
— Title  to  Appear. — A  person  who  has  a  title 
to  appear  at  a  licensing  meeting  and  oppose 
the  granting  of  the  licence,  and  who  in  fact 
appeared  and  opposed,  has  a  title  to  sue  for 
reduction  of  the  certificate,  on  the  ground 
that  it  was  granted  ultra  vires.  Black  v. 
Tennmt,  1899, 1  F.  423 ;  36  S.  L.  R.  301 ;  6 
S.  L.  T.  298.  Bootland  v.  APFarlane,  1900,  2 
F.  1014 ;  37  S.  L.  R.  786 ;  8  S.  L.  T.  63. 

62.  Certificate  —  Reduction  —  Untrue 
Statement  in  Application.— Sec.  8  of  the 
Public-Houses  Acts  Amendment  (Scotland) 
Act,  1862,  in  providing  forms  of  application 
to  be  used  by  persons  desirous  of  obtaining 
certificates  of  licence,  enacts  that  the  appli- 
cant shall  'Hruly  fill  up  an  application  in  the 


form  of  Schedule  B,  and  shall  truly  answer 
the  several  queries  therein  contained."  One 
of  the  queries  referred  to  asks  the  question, 
''  Whether  the  applicant  has  reached  the  age 
of  twenty-one  years  P  "  Held  that  an  applica- 
tion made  by  a  youth  of  nineteen  years  was 
vitiated  by  the  answer  "  Yes  "  which  he  gave 
to  this  question.  Certificate  reduced.  Boot- 
land  V.  M'Farlane,  1900, 2  F.  1014 ;  37  S.  L.  R. 
785 ;  8  S.  L.  T.  63. 

53.  Certificate  —  Renewal  —  Death  of 
Applicant— Sist  of  Member  of  Firm  for 
whom  Application  made.— An  applicant  for 
renewal  of  a  public-house  licence,  on  behalf 
of  a  firm  of  which  he  was  partner,  died  less 
than  fourteen  days  previous  to  the  general 
licensing  meeting.  The  magistrates  sisted 
another  member  of  the  firm,  adjourned  their 
meeting,  and  finally  fifteen  days  later,  and 
after  due  advertisement,  granted  the  renewal. 
Held  that  the  magistrates  had  not  exceeded 
their  powers.  Boag  v.  Teacher,  1900,  2  F. 
804  ;  37  S.  L.  R.  578  ;  7  S.  L.  T.  460. 

54.  Certificate— Renewal— "New  Certifi- 
cate "  —  Rebuilt  Premises  —  Publicans' 
Certificates  (Scotland)  Act^  1876»  sees.  4 
5— Appeal  to  QuarteivSessions.— A  publican 
demolished  and  rebuilt  his  public-house  by 
a  device  which  permitted  of  his  carrying  on 
business  during  the  course  of  the  operations. 
Held  that  he  was  entitled  to  a  renewal  of  his 
certificate  as  distinct  from  a  "new  certifi- 
cate "  in  the  sense  of  the  Publicans'  Certifi- 
cates Act,  1876,  sees.  4,  5  ;  and  that,  where 
such  renewal  was  refused,  he  was  entitled 
to  appeal  to  Quarter-Sessions.  St€ve7%s(m  v. 
Hwnter,  1903,  5  F.  761 ;  40  S.  L.  R.  534  ;  10 
S.  L.  T.  754. 

55.  Certificate— Transfer— Assignation- 
Licence  in  Employee's  Name  —  Wrongftil 
Dismissal  of  Employee  —  Public-Houses 
Regulation  Act,  1828,  sees.  17,  20.— The 
manager  of  a  refreshment-room  belonging  to 
a  public  company  was  bound  under  his  con- 
tract to  apply  for  a  licence  for  excisable 
liquors  in  his  own  name  and  to  assign  it 
to  the  directors'  nominee.  He  obtained  a 
licence,  and  was  dismissed  without  notice 
during  its  currency;  whereupon  the  com- 
pany made  application  to  the  Sheriff  to 
ordain  him  to  assign  the  licence  to  their 
nominee.  Held  (1)  that,  even  if  rightfully 
dismissed,  he  was  not  bound  to  execute  an 
assignation,  which  would  be  invalid,  and  (2) 
that,  though  wrongfully  dismissed,  he  was 
bound  to  deliver  the  licence  to  the  company. 
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Clift  V.  PoHobello  Pier  Coy.,  1877,  4  R  462; 
14  S.  L.  R.  344 

56.  Oertiiicate  —  Tmitf«r  —  Effect  of— 
OonfirmAtion  Raftised.— On  the  application 
of  the  holder  of  a  licence  certificate  a  transfer 
of  it  was  granted,  but  the  Quarter-Sessions 
refused  to  confirm  the  transfer.  HeU  that 
the  transferor  could  not  thereafter  deal  in 
excisable  liquors  by  virtue  of  the  original 
certificate.  Miller  v,  Linton,  1888  (J.),  15  R. 
37 ;  26  S.  L.  R.  308. 

57.  OeztiiLcate  —  Tnatfer  —  Effect  of— 
Public-Hoiues  Acts  Amendment  (Scotland) 
Act,  1862— Home  Drommond  Act,  9  Geo. 
IV.  c.  58,  sees.  19,  20.— The  granting  of  a 
transfer  of  a  certificate  by  the  magistrates 
completely  divests  the  original  licensee,  and 
nothing  which  the  parties  themselves  may  do 
can  ever  revive  the  old  licence  in  the  person 
of  the  transferor.  Campbell  v.  NdUoriy  1897 
(J.X  2  A.  235;  24  R.  28;  34  S.  L.  R.  432;  4 
S.  L.  T.  269. 

58.  Oertiflcate  —  Tranafer- Indorsation 
by  Licensee. — Indorsation  by  a  licensee  of 
his  certificate  is  not  a  necessary  step  towards 
a  transference  of  the  licence.  Hawick  Herit- 
abU  Investment  Coy.  v.  Huggan,  1902,  6  F.  76 ; 
40  S.  L.  R  33 ;  10  S.  L.  T.  320. 

59.  Hawking  Excisable  laauor  — Com- 
plaint —  Pablic-Honses  Acts  Amendment 
Act,  1862,  sees.  16,  37.— It  is  sufficient  to 
libel  one  act  of  selling  spirits  in  a  street  to 
support  a  complaint  of  hawking  excisable 
liquors.  R^mell  v.  I^aton,  1902  (J.),  4  F.  77 ; 
39  S.  L.  R.  647  ;  10  S.  L.  T.  94. 

60.  Hawking  Excisable  Ltguor— Public- 
Houses  Acts  Amendment  Act,  1862,  sees. 
16,  37.  —  A  man  who  wanted  whisky  one 
Sunday  met  a  friend  in  the  street  and  gave 
him  some  money.  The  friend,  who  was  a 
member  of  the  club  near  by,  went  in,  bought 
a  bottle  of  whisky,  carried  it  ofi",  and  handed 
it  over  to  the  man  who  wanted  it.  He  was 
convicted  of  "hawking  excisable  liquors." 
The  CJourt  sustained  an  appeal.  iJewart  v. 
NeiUon,  1900  (J.),  2  F.  67  ;  37  S.  L.  R  922 ;  8 
S.  L.  T.  147. 

61.  Hawking  Excisable  Idguor- Public 
Houses  Acts  Amendment  (Scotland)  Act, 
1862,  sees.  16,  37. — One  Sunday  afternoon 
Dunsmore  spent  three  hours  lounging  about 
in  front  of  his  club  in  Glasgow.  From  time 
to   time  he  accosted  passers-by.      Some  of 


them  spoke  to  him  and  handed  money  to 
him.  Ketaining  the  money  he  entered  kit 
club  and,  returning,  handed  a  bottle  contain- 
ing whisky  to  each  of  those  from  whom  be 
had  received  the  money.  Held  that  bis  con- 
duct amounted  to  hawking  excisable  liquor. 
Ntilsm  V.  Dunsmore,  1900  (J.),  3  F.  6;  38 
S.  L.  R  159;  8  S.  L.  T.  339. 

62.  Hawking  Excisable  Lianor—fitata- 
toi7  Offence— Master  and  Servant.— A  van- 
man  in  the  regular  course  of  his  employment 
took  out  liquor  from  his  master's  premises. 
He  carried  a  book  in  which  he  entered  the 
liquor  he  took  out  and  what  he  brought  back. 
He  sold  some  whisky  on  the  road.  His 
actings  were  known  to  his  master.  HM  tl^t 
both  master  and  servant  were  rightly  oon- 
victed  of  hawking  liquor.  Hogg  v.  Davulson, 
1901  (J.),  3  F.  49  ;  38  S.  L.  R.  544  ;  8  S.  L.  T 
487. 

63.  Licence  Duty— ''Offices"— StaUe— 
Inland   Beyenue  Act,    1880^    sec.   43w— A 

retailer  of  spirits  pays  licence  dutj*-  on  the 
annual  value  of  his  premises,  including  dwel- 
ling-houses, "  offices,"  Stc  Held  that  a  livery 
stable  occupied  by  a  retailer  as  part  of  the 
premises  let  to  him  with  his  tavern  was  within 
the  meaning  of  the  word  ''offices."  PkUlipsv. 
HM.  Advocate,  1898  (O.H.),  36  S.  L.  R.  636 ; 
6  S.  L.  T.  259. 

64.  licensed  Premises— Orders  taken  in 
Unlicensed  Premises— 53  &  54  Vict,  c  8^ 
sec.  9—24  &  25  Vict.  c.  91,  sec.  12.— 53  &  M 
Vict.  c.  8,  sec.  9,  restricts  excise  licensees  to 
the  exercise  of  their  trade  within  the  premises 
mentioned  in  their  licence.  It  is  accordingly 
illegal  for  a  person  holding  a  licence  for  one 
set  of  prenuses  to  take  in  orders  for  beer  or 
spirits  at  other  premises  which  are  not 
licensed.  Guild  v.  Inland  Revenue,  1898  (J.X 
2  Adam  575;  25  R  106;  36  S.  L.  R  6;  6 
S.  L.  T.  147. 

65.  Licensed  Premises— "Place" — Field 
—Public-Houses  Act,  1862,  sec.  17,  6^  8»  6. 
— A  certificate  to  sell  excisable  liquor  on  a 
particular  occasion  in  a  field  may  be  g^ranted. 
Therefore  the  field  is  a  ''place"  where  men 
may  traffic  in  the  sense  of  the  Act.  HiU<^am 
V.  Cadeuheud,  1892  (J.),  19  R.  32  ;  29  S.  L,  R 
300. 

66.  Licensed  Premises  —  Public  Fair — 
Permission  of  Magistrates— Home  Drum- 
mond  Act,  1828,  sec.  8— Public-Hoinses 
Acts   Amendment   Act^    1862,    sec.    6. — 
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I  Publicans  do  not  require  special  permission  of 

(  the  licensing  authorities  for  the  sale  of  excis- 

I  able  liquor  at  public  fairs  held  in  the  same 

;  or  adjoining  parish  with  his  licensed  premises. 

Lamb  v.  Brovm,  1894  (J.),  21  R.  35 ;  31  S.  L.  R. 
5  618  ;  1  S.  L.  T.  564. 

67.  Licensed    Premises  —  Constable  — 
Sight  to  demand  Admission— Befkisal  to 

,  Admit— Public-HonseB  Acts  Amendment 

,  (Scotland)  Act,  1862,  sec.  13.— About  half- 

past  ten  o'clock  a  police  constable  walked  up 
to  the  door  of  an  inn  (ten  o'clock  closing- 
time)  and  began  to  knock.  The  hotelkeeper 
thought  it  might  be  some  drunk  person 
wishing  drink,  ''  the  knocking  being  so  loud," 
and  paid  no  heed  to  it.  The  constable  did 
not  call  out  to  explain  who  he  was — only 
knocked.  The  magistrates  convicted  the 
hotelkeeper  of  ''refusing  to  admit"  or  not 
admitting  the  constable.  (Sec.  13  of  Public- 
Houses  Acts  Amendment  (Scotland)  Act, 
1862.)  The  Court  qiuuhed  the  conviction. 
Alemnder  v.  Rankin,  1899  (J.),  2  A.  687;  1 
F.  58  ;  36  S.  L.  R.  327. 

68.  Pablic-Honse-Early  Closing.— Under 
the  Licensing  Act  of  1887  there  is  no  ordinary 
hour  for  closing  public-houses  other  than  that 
fixed  for  the  district  by  the  magistrates. 
Henderson  v.  Inland  Revenue,  1888,  16  R.  147 ; 
26  S.  L.  R.  105. 

69.  Pablic-Honse-Early  Closing— "  Par- 
ticular Locality  "  —  Public  -  Houses  Acts 
Amendment  Act,  1862,  sec.  2,—Held  that 
magistrates  may  define  by  boundaries  an  area 
in  burgh  to  be  '^ particular  locality"  within 
which  licensed  premises  shall  be  closed  at  an 
early  hour.  Cameron  v.  Glasgow  Magis,,  1903, 
5  F.  490 ;  40  S.  L.  R.  577  ;  10  S.  L.  T.  644. 

70.  Public  -  House  —  Order  for  Early 
Closing  —  ' '  Particular  Locality  "  —  Ultra 
Tires  —  Public -Houses  Acts  Amendment 
Act,  1862,  sec.  2. — An  order  by  the  magis- 
trates of  a  burgh  for  early  closing,  though 
limited  by  its  words  to  a  ^*  particular  locality," 
embraced  in  effect  every  public-house  in  the 
burgh.  Order  held  uUra  vires,  Macbeth  v. 
Ashhy,  1874,  L.  R.  2  Sc.  App.  352;  1  R. 
(H.  L.)14;  11  S.  L.  R.  487. 

71.  Public  -  House  —  Sale  of  Liquor  — 
Measure  ''Schooner"— Public-Houses  Acts 
Amendment  Act,  1862,  sees.  2,  26.— Pub- 
licans may  not  retail  liquor  by  the  **  schooner." 
Ruidell  V.  NeiUon,  1903  (J.),  5  F.  57 ;  40  S.  L.  R. 
-r)39  ;  10  S.  L.  T.  749. 


72.  Quarter-Sessions— Appeal  to— Early 
Closing  — "Particular  Locality"— Public- 
Houses  Acts  Amendment  (Scotland)  Act, 
1862,  sec.  2. — It  is  incompetent  to  appeal 
to  the  Quarter-Sessions  from  resolutions  of 
magistrates  defining  ''particular  localities" 
within  which  there  shall  be  early  closing  and 
restricted  hours  of  business  for  public-houses. 
Cameron  v.  Glasgow  Magis.,  1903,  5  F.  490 ;  40 
S.  L.  R.  577;  10  S.  L.  T.  644. 

73.  Quarter  -  Sessions  —  Appeal  —  New 
Certificate  —  Oompetency  —  Home  Drum- 
mond  Act,  sec.  14— Publicans'  Certificates 
(Scotland)  Act,  1875,  sec.  6— New  Certifi- 
cate—Appeal to  Quaxter-Sessions.- Sec.  14 
of  the  Home  Drummond  Act,  which  provides 
for  appeal  to  Quarter-Sessions  against  the 
grant  of  a  new  certificate,  has  been  super- 
seded by  sec.  6  of  the  Publicans'  Certificates 
(Scotland)  Act,  1876,  which  provides  for  the 
same  being  confirmed  by  the  County  Licensing 
Committee.  A  new  public-house  certificate 
having  been  granted,  an  appeal  against  it  by 
a  justice  of  the  peace  to  the  Quarter-Sessions 
of  the  county  was  sustained,  and  the  licence 
was  refused.  Held  that  the  application  should 
have  been  to  the  standing  committee  of  the 
justices  of  the  peace,  and  the  appeal  and  de- 
crees thereon  reduced.  Booth  v.  Napier  and 
Another,  1889  (O.  H.),  26  S.  L.  R.  523. 

74.  Quarter  -  Sessions— Appeal— Rehear- 
ing of  Evidence— Public-Houses  Acts,  1828, 
sec.  25,  and  1862,  sec.  26— Summary  Pro- 
cedure Act,  1864,  sec.  16.— In  appeals  against 
convictions  under  the  Public-Houses  Acts 
before  the  justices  in  Petty  Sessions,  the 
justices  in  Quarter-Sessions  held  bound  to 
hear  the  evidence  led  in  the  Court  below,  and 
observed  that  it  is  the  duty  of  the  appellant  to 
adduce  it.  MiicJtersie  v.  M'Dougall,  1874, 
2R.(J.)12;  12S.  L.R  148. 

75.  Quarter-Sessions— Date  of  Sitting- 
Ultra  vires. — The  first  Tuesday  in  May  is 
the  statutory  time  for  the  sitting  of  the 
Quarter-Sessions.  So,  where  they  sat  on  the 
28th  May  instead,  held  that  their  procedure 
was  ultra  vires,  Boyd  v.  Hislop,  1902  (O.  H.), 
9  S.  L.  T.  466. 

76.  Theatre— Excise  Licence— Licence 
Certificate. — The  holder  of  a  theatre  licence 
is  entitled  to  an  excise  licence  for  the  retail 
of  liquor  without  first  obtaining  a  certificate 
under  the  licensing  Acts.  Arthur  v.  Lord 
Advocate,  1895,  22  R.  382  ;  32  S.  L.  R.  289 ; 
2  S.  L.  T.  498. 
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77.  Tipphn*— Tippling  Act,  1751,  aec.  12 
—  Ouaat  Bosident  in  Hotel.  —  A  person 
brought  a  note  of  auspenaion  of  a  charge 
upon  a  bill  for  £50,  gnnted  in  payment  of 
hia  expenses  while  resident  in  a  hotel,  on 
the  ground  that  the  bill  was  null  and  void 
under  the  Tippling  Act,  on  account  of  some 
of  the  espenses  being  for  spirituous  liquors 
supplied  in  less  quantities  than  20s.  worth  at 
a  time.  The  Court  Tef\i*e<.l  the  note,  as  the 
account  produced  and  proved  showed  no  item 
for  spirits,  and  brought  out  an  indebtedness 
of  more  than  £50.  Opinion  that  Ld.  Abin- 
ger's  rficfwm  in  Proctor  v.  Nirholaon,  1835, 
7  C.  <&  F.  67,  that  the  Tippling  Act  "  does 
not  apply  to  cases  where  spirits  are  supplied 
to  guests  who  are  lodging  in  the  bouse,"  was 
sound.  Guthrie'i  Trs.  v.  Ireland,  1891,  18  R. 
833;  28  S.  L.  R.  641. 

78.  Tr&fflcklng  without  LiGen<» — HooM 
kept  as  Shebeen  —  Habit  uid  Eepate  — 
Public-Houses  Acts  Amendment  Act,  1862, 
aecfl.  17, 19. — Hel<i  that  in  estabUshing  a  charge 
under  the  ITth  section  of  the  Public-Houses 
Acts  Amendment  Act,  1862,  for  trafficking  in 
spirits  without  having  obtained  a  certificate,  it 
wa.s  competent  to  prove  that  the  accused's  place 
was  by  repute  kept  as  a  shebeen,  and  that 
without  libelling  on  the  19th  section  of  the 
Act.  Mann  v.  Cadmhex/I,  1886  (J.),  13  R.  60, 
23  S.  L.  K.  640. 

79.  Trafflcking  without  Licence— Sale  of 

Business— Busineas  carried  on  by  Purchaser 
between  Date  of  Sale  and  Transfer  of  Cer- 
tificate.—A  purahasL-r  who  carried  uii  a  pul'lic- 
house  buainess  without  a  certilicate  between 
the  date  of  aale  ami  the  sitting  of  the  Transfer 
Coui't,  Mil  rightly  convicted  of  a  contraven- 
tion of  the  Public-HotiBes  Acts  Amendment 
Act,  1H62.  But  ol«erved  that  as  the  condition 
was  technical  it  should  never  be  founded  on. 
Ilniufuiii  V.  A'u'to",  lf«9;i  (J.),  21)  R.  GM  ;  3i.i 
S,  L.  R.  041;   1  S.  L,  T.-Ai. 

80.  Trafficking  without  Licence — "Work- 
men's Club." — -Un  a  chaifte  of  traftickiug  in 
excisable  liquor  witlwut  a  licence  the  accused 
pleaded  that  he  was  serving  the  nieniliers  in 
A  (latii!  Juh  club.  Ue  produced  the  constitu- 
tion of  the  dull — n  doeuuieut  quite  in  order — 
aud  proved  tliat  the  licjuor  bought  for  the 
club  was  paid  for  out  of  club  funds.  Uis  owii 
position  was  thiit  of  sliareholdev,  chaiiman  of 
directors  (with  a  oastinK  vote),  and  salaried 
manager.  No  other  facts  were  proved.  HAd 
that  there  was  tn>  evidence  to  justify  a  con- 
viction   on    tUu    coiuplailit.      M-WiHi-nn^    v. 


Main,  1902  (J.),  4  F,  54  ;  39  8.  L.  R.  491 ;  9 
S,  L.  T.  503.  Similarly  held  in  H'uAflrt  v. 
Main,  1902  (J.),  39  8.  L.  R.  49T ;  9  S.  L.  T 

506. 


81.  Trafficking  without  Licence — Work- 
men's OInb— Practice  disconform  to  Rules. 
— Htld,  on  the  facts,  that  the  magistratea  had 
reasonable  grounds  for  holding  a  so-called 
club  to  be  a  shebeen.  M'Naily  v.  .Vuiii,  190i 
(J.),  4  F.  105;  39  S.  L.  R.  786;  10  S.  L.  T. 


82.  Trafficking  without  Licence— Work- 
men's Clnb— Bonft  fides- Breach  of  Boles. 
— Where  a  club  carried  on  a  buaiueas  in  breach 
of  its  rules,  Md  not  a  bond  fide  club.  Madin 
V.  Af'/.f,i,i,  1894  (J.),  21  R.  40  ;  31  S.  L.  R. 
680  ;  1  S.  L.  T.  604. 
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FiDL-ctAKT  Fee.  7,  15. 

Forfeiture,  1. 

FBoti'B  Cbeditobs.  Bulb  of.  5-13. 

Gift  on  Legatee's  Dbatb,  10,  56-58.  eo 
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Maintenance  and  Repaibs,  68,  93,  97. 

Minerals,  69-76,  81. 

Occupant  or  Lifebbnteb,  98. 

PowBBS  OP  Lifebentbr,  87,  94,  95. 

Pbbcatoby  Gift,  59. 

••  Proceeds/'  54,  63. 

Pbotkcted  Succession,  38,  45,  46. 

»'  Rents,"  55. 

Restbictions,  40. 

Use,  98. 

1.  Liferent  —  Oonstitation  —  Clause  of 
Forfeiture. — A  liferent  was  given  under  a 
deed,  which  provided  that  should  the  life- 
renter  attempt  to  sell  his  liferent  he  thereby 
forfeited  his  interest.  Held  that  the  condi- 
tion was  valid.  Chaplins^  Trs,  v.  HoiU,  1890, 
18  R.  27  ;  28  S.  L.  R.  61. 

2.  Destination— "Ooi^nnct  Fee  and  to 
the  SnrviTor  in  Fee"— Oonstmction.— An 
assignation  of  a  lease  for  ninety-nine  years 
was  taken  in  favour  of  spouses  "  in  conjunct 
fee  and  to  the  survivor  of  them  in  fee,  and  at 
the  death  of  the  survivor  to''  the  heirs  of 
the  spouses,  equally  between  them.  Held 
that  the  parties  were  joint  fiars.  Walker  v. 
Galbraith,  1895,  23  R.  347 ;  33  S.  L.  R  246;  3 
S.  L.  T.  214. 

3.  Destination— Ooiuiinct  Fee  and  Life- 
rent—Husband  and  Wife— Source  of  the 
Property.  —  A  father  by  inter  vivos  deed 
gratuitously  disponed  heritable  property  be- 
longing to  him  to  his  daughter  and  her 
husband  "in  conjunct  fee  and  liferent  and 
to  the  children  procreated  or  to  be  pro- 
created of  the  marriage  betwixt  them  equally 
share  and  share  alike,  whom  all  failing  to 
the  heirs  and  assignees  whomsoever  of  the 
longest  liver "  of  the  spouses.  The  husband 
survived  his  wife  and  was  survived  by  children 
of  the  marriage.  Hdd  that  the  fee  never 
vested  in  him.  Brough  v.  Adamsoriy  1887,  14 
R.  858 ;  24  S.  L.  R  616. 

4.  Liferent  or  Fee— Ooi^unct  Fee  and 
Liferent— Siarriai^e-Gontract. — A  destina- 
tion, in  a  marriage-contract,  of  the  wife's 
estate,  for  behoof  of  her  husband  and  herself 
"  in  conjunct  fee  and  liferent  for  the  liferent 
aUenarly  "  of  the  husband  and  the  children  of 
the  marriage  in  fee,  held  on  a  construction 
of  the  whole  deed  to  confer  a  fee  on  the 
children  as  from  the  dissolution  of  the  marriage 
by  the  death  of  the  husband.  IVaixllaw^s 
Trs.  V.  Wardlaw,  1880,  7  K.  1070;  17  S.  L.  R 
725. 


6.  Liferent  or  Fee— Destination— "! 
rent  AUenarly  "—Fee  to  Heirs.- Heritage 
was  conveyed  by  a  testator  to  his  son  in 
liferent,  for  his  liferent  use  aUenarly,  and  to 
his  heirs  whomsoever  in  fee.  Held  that  the 
son  had  only  a  right  of  liferent  in  the  subjects. 
Cumistie  v.  Gumstie's  Trs.,  1876,  3  R  921  ;  13 
S.  L.  R  594. 


6.  Liferent  or  Fee— Destination-" 
mentary  Liferent." — A  father  in  his  settle- 
ment conveyed  an  estate  to  his  eldest  son 
\mder  real  burden  of  £6000,  one-half  of  which 
was  to  belong  in  liferent  to  two  daughters 
equally  and  to  their  children  in  fee,  the 
interest  at  4  per  cent,  being  payable  to  them 
respectively  as  alimentary  provisions;  and 
then  followed  directions  for  the  division  of 
the  capital  among  the  daughter's  children. 
The  deed  excluded  the  rights  of  daughters' 
husbands,  and  added  'Hhe  said  (daughters) 
shall  have  power  to  uplift  and  dispose  of  the 
whole  subjects  and  sums  of  money  hereby 
conveyed  to  them  respectively  ...  in  any 
manner  not  inconsistent  with  the  provisions 
of  this  deed,  without  the  consent  of  any  such 
husband."  Held  that  the  daughters  took  only 
a  liferent.  Davnon,  d*c.,  1877,  4  R.  597;  14 
S.  L.  R  71. 

7.  Liferent  or  Fee  — Destination— "To 

A.  in  Liferent  and  Heirs  Male  of  his  Body 
in  Fee" — Fiduciary  Fee.— A  mortis  causa 
destination  to  a  father  in  alimentary  liferent 
and  the  heirs  male  of  his  body  and  other 
substitutes  in  fee,  hM  to  vest  a  fiduciary 
fee  in  the  father  until  his  death,  at  which 
period  and  no  sooner  the  heir  male  of  his 
body  could  be  ascertained.  Newlands,  1798, 
3  Ross's  L.  C.  634,  distinguished,  Ferguson  v. 
Ferguson,  1875,  2  R  627 ;  12  S.  L.  R.  435. 

a  Liferent  or  Fee— Destination— Life- 
rent AUenarly— Fee  to  Children.— A  father 
conveyed  heritage  to  himself  and  his  wife 
and  the  survivor  in  liferent  allenarly  and  his 
children  nominatim  in  fee.  Held  that  the 
fee  was  in  the  children  and  that  the  father 
could  not  revoke  the  deed.  Bryson  v.  Munrd's 
Trs,,  1893,  20  R  986 ;  30  S.  L.  R  903. 

9.  Liferent  or  Fee— Destination  to  Parent 
in  Liferent  and  Children  Nascitnri  in 
Fee— No  Continuing  Trust— Bight  to  De- 
mand Payment. — A  truster  directed  his 
trustees  to  deliver  and  pay  the  following 
legacies: — To  his  nephew  A.  in  liferent  and 
his  children  in  fee  £3000,  and  to  his  nephew 

B.  in  liferent  and  his  children  in  fee  £2000- 


He  provided  in  &  codicil  that  A.  should  h»ve 
no  power  to  lell  hla  liferent,  which  should 
be  null  and  void  if  he  attempted  to  sell  it. 
The  nephew*  raited  an  action  against  the 
trujteea  for  declarator  that  they  were  entitled 
to  the  capital  sums  of  the  lettaeiea.  Htld 
that  the  testator  having  made  no  provision 
for  a  continuinu  trust,  the  trustees  were 
bound  to  pay  the  £3000  to  A.  in  exchange 
for  a  receipt,  stating  that  it  had  been  paid 
subject  to  the  conditions  of  the  settleBieDt, 
and  the  £2000  to  B.  Bereridge  v.  BextTvl-j^) 
Tn.,  1878,  6  R.  1116;  15  S.  L.  R  4U. 

10.  Liferent  or  Fee — Deitliution— A.  B. 
la  Liferent  aad  her  Ohildren  in  Fee- 
Substitution  in  ICoveftblea— Ho  Oontinning 
Trnst.^A  testator  directed  his  trustees  to 
invest  sums  in  railway  stock  in  name  of 
A.  B.,  "  she  to  receive  the  interests  or  divi- 
dends during  her  lifetime,  and  at  her  death 
the  principal  to  be  divided  among  C.  D.  E," 
Held  that  the  destination  imported  a  fee  to 
A.  B.  with  a  substitution  in  favour  of  C.  D.  E. 
M'VlymonV,  Eir>.  v.  Oihornt.  \%Sih,  22  R.  411  ; 
38  8.  L.  Ri  279;  2  8.  L.  T.  .'>l'i. 

11.  Liferent  or  Fee— Destination— Infeft- 
ment  in  Liferent  onljr—DeliveiT.— Herit- 
able property  was  purchased  with  the  funds 
belonging  to  a  married  woman,  and  the  deali- 
nation  was  taken  to  the  husliand  and  wife  and 
the  longest  liver  in  liferent  and  to  their 
children  in  fee.  Infeftment  was  taken  in  the 
liferent  but  not  in  the  fee.  HfM  tiwt  the 
parents  were  entitled  to  revoke  tlie  destination 
in  favour  of  the  children.  Slrirarl,  iCf.  v.  Roe, 
Ac.,  1883,  10  R.  463  ;  20  S.  L.  R.  Zm. 

12.  Liferent  or  Fee  —  Will  -  Construc- 
tion.— Gifts  to  children  jn  lifurent  and  their 
issue  in  fee  held  to  confer  a  ftw  on  the  chil- 
dren, although  the  clnusu  conferring  the  life^ 
rent  made  reference  tu  conditions  in  another 
clause  which  conferred  an  alitneiitary  use 
allenarly.  Frastr  v.  Tunnr,  19til  (0,  H.),  8 
S.  L.  T.  466. 

13.  Liferent  or  Fee— DeBtiiiation~"To 
A.  in  Liferent  and  his  Issue  in  Fee"— 
"Frog'B"  Oaee  — Intention.  — Tlie  rule  of 
Frog's  creditors  (1735,  M.  42fi2>— that  a  life- 
rent "  to  A.  B.  and  to  his  issue  in  fee  "  imports 
a  fee  to  A.  B. — does  not  apply  where  other 
portions  of  the  deed  under  construction  in- 
dicate the  testator's  intention  that  "  liferent " 
means  liferent  and  nothing  more.  Gifford'f 
Trt.  v.  Gifford.  1903,  :>  F.  723;  40  f-.  L.  R. 
476  ;  10  S.  L.  T.  793. 


11.  Liferent  or  Fee— Destin&tioii — Goo- 
stnctlan— Liferent  AUenaily- Parent  and 
Child— Sale— Sale  of  Heritage— Ohj  action 
to  Title— Ezpenaes  of  Ohjection  to  Title.— 
A.  purchased  certain  heritable  subjects  and 
took  a  disposition  from  the  seller,  with  a 
destination  to  himself  and  his  wife  in  liferent 
allenarly,  and  to  his  children  then  bom  ixMni- 
natim,  and  to  the  other  children  to  be  bom 
of  the  marriage  in  fee.  The  dispusition  bore 
that  the  purchase  price  had  been  paid  by  A. 
The  disposition  was  recorded  in  the  Roister 
of  Sasines,  the  warrant  of  registration  bearing 
to  be  on  behalf  of  A.  and  his  wife.  A.  aold 
these  subjects  to  B.  The  disposition  in  fsTonr 
of  B.  was  granted  by  A.  with  his  wife's  con- 
sent. The  title  was  lubsequentiy  challenged 
on  the  ground  that  the  fee  of  the  subjects 
was  not  in  A.  or  his  wife,  but  in  the  children 
named  in  the  ftrst-mentioned  dispoaitioa,  for 
behoof  of  themselves  and  the  other  children 
of  the  marriage.  Hfld  that  the  fee  of  the 
subjects  was  in  A.,  and  that  the  title  was 
good.  The  Court  gave  expenses  in  respect 
that  the  question  was  free  from  any  doubt 
.SfXHfit  7.  liiinff  riiiTJi  and  Contifv  rii,h,  i«>.% 
22  S.  L.  R.  535. 

15.  Liferent  or  Fee— Fiduciary  Fee- 
Joint  Fiara.- 'jwj'im;  Whether  a  number 
of  [lersona  can  be  joint- fiduciary  Bars  for  the 
children  of  all  of  them  as  a  class.  Altr/i  v. 
FiMi,  1886,  13  R.  975  ;  23  S.  L.  If.  703.  See 
also  Triitram  v.  M'H(\ffUt^  1894,  22  R.  121 ; 
32  S.  L.  R.  114  ;  2  S.  L.  T.  :i34.  Logao-i  T't. 
V.  EUU,  1890,  17  H.  4i5  ;  S7  S.  L.  R.  322. 

16.  Liferent  or  Fee— Power  of  Disposal 

— Liferent  with  power  of  disposal  httd  eqoal 
to  8  fee.  Ridtniifi  Tr*.  v.  Raltrag  aiui  tnl.Tt, 
1899,  IF.  510;  36  a  L.  R.  388  ;  6aL.T.  313. 
Ynmuj'g  Tri.  v.  Yowng,  1899  (0.  H.).  7  S.  L.  T. 
566. 

17.  Liferent  or  Fee  — Liferent  by  Be- 
servation  —  Power  of  Disposal  —  Liferent 

by  reservation  with  power  of  disposal  liM 
eqiuU  to  a  fee.  T/-oi»eon  v.  Bhiir,  1900  <0.  H.). 
3  S.  L.  T.  S34. 

18.  Liferent  or  Fee— Power  of  Disposal 
—  Substitution.  —  Liferent  with  aluolute 
power  of  disposal  hfld  equal  to  a  fee,  uot~ 
withstanding  substitution  in  the  event  of 
the  liferenter  faihng  to  sell  or  hitrden  before 
her  death,  nfiere  the  beneficiary  conveyed  the 
estate  by  will,  ttin*  v.  Davit,  1898  (O.  H.), 
G  S.  L.  T.  24.  See  Mi!ln-'>  Tn:  v.  Findtr^, 
isye,  24R,  114:  34S.  L,  B.  71;  4  S.  L.  T.  isk 


1293 


LIFERENT  AND  FEE 


1294 


19.  Liferent  or  Fee— Limited  Power  of 
Disposal  — Destination  Over. — A  liferent 
with  a  qualified  power  of  disposal  and  a  desti- 
nation over  in  the  event  of  there  being  no 
exercise  of  the  power,  held  not  to  amount  to 
a  fee.  Taies  Tn.  v.  NeAll,  1903,  6  F.  138  ;  41 
S.  L.  R.92;  11  8.  L.  T.  438. 

20.  Liferent  or  Fee— Power  of  Disposal- 
Limited  Power— Glanseof  Betnm.— A  testa- 
tor directed  his  trustees  to  pay  his  wife  a  sum 
of  £2000  to  be  at  her  disposal  for  enjoyment 
during  her  life,  even  to  the  extent  of  trench- 
ing upon  the  principal ;  but,  in  the  event  of 
her  not  requiring  the  money  for  her  personal 
use,  then  the  testator  wished  it  to  return  to 
his  estate.  The  widow  received  the  money, 
kept  it  separately  invested,  and  died  without 
having  encroached  on  the  capital,  but  leaving 
it  expressly  by  her  will.  Held  that  the  clause 
of  return  was  valid,  and  that  the  £2000  was 
not  carried  by  the  widow's  will,  but  reverted 
to  the  husband's  estate.  JJarr's  Trs,  v.  Barr*8 
Trs.,  1891,  18  R.  541 ;  28  S.  L.  R  387. 

21.  Liferent  or  Fee— Power  of  Disposal 

— A  gift  in  liferent  >\'ith  a  restricted  power 
of  disposal  held  not  to  import  a  fee.  Douglases 
Trs,  V.  Cochraue,  1902,  5  F.  69  ;  40  S.  L.  R 
103  ;  10  S.  L.  T.  328. 

22.  Liferent  or  Fee— Power  of  Disposal 
—Failure  to  Exercise  Power— Substitation. 
— Where  a  husband  conferred  upon  his  wife 
a  liferent  of  his  estate  coupled  with  a  power 
of  disposal  by  deed  inter  vivos  or  mortis  caumj 
but  declared  that,  should  she  fail  to  exercise 
the  powers,  then  the  fee  should  pass  to  his 
own  heirs,  held  that  no  out  and  out  fee  had 
been  conferred,  but  that  an  exercise  of  the 
power  was  necessary  to  convert  the  liferent 
into  a  fee.  How^s  Trs,  v.  Howe's  Judicial 
Factor,  1903,  5  F.  1099;  40  S.  L.  R.  772;  11 
S.  L.  T.  232. 

23.  Liferent  or  Fee— Power  of  Disposal 
by  mortis  cansa  Deed— Destination  over 
in  Deflftnlt  of  Ezerdse— ''Devise."— lfe/(i 
that  a  direction  to  trustees  in  a  marriage- 
contract  to  hold  a  fund  provided  by  the  wife's 
father  for  the  wife  in  liferent,  and  on  her 
death  to  make  payment  of  the  trust  fund  to 
the  nearest  in  kin  of  the  wife  according  to 
the  law  of  Scotland,  or  to  whomsoever  she 
might  have  devised  the  same  by  any  deed  or 
writing  under  her  hand,  did  not  import  a  fee 
in  the  wife — "  devise  "  being  held  to  be  equi- 
valent to  "  mortis  causa  dispone."  Tait*8  Trs, 
V.  Neill,  1903,  6  F.  138  ;  41  S.  L.  R.  92;  11 
S.  L.  T.  438. 


24.  Liferent  or  Fee— Liferent  with  Power 
to  Test. — ^A  gift  in  liferent  with  a  power  of 
disposal  by  testamentary  bequest  does  not 
constitute  a  fee  in  the  beneficiary.  Peden^s 
Trs.  V.  Peden,  1903,  5  F.  1014 ;  40  S.  L.  R.  741 ; 
11  S.  L.  T.  186. 

25.  Liferent  or  Fee— Power  of  Disposal 
mortis  cansa. — ^A  testator  bequeathed  ''all 
my  property  to  A.  B.,  for  her  sole  and  separate 
use  in  liferent,  and  at  her  option  as  to  destina- 
tion in  the  event  of  her  death."  Held  that 
the  gift  was  a  liferent  with  a  power  of  dis- 
posal mortis  causa,  not  of  fee.  Reid  v.  Reid^s 
Trs.,  1899, 1  F.  969 ;  36  S.  L.  R  722 ;  7  S.  L.  T. 
52. 

26.  Liferent  or  Fee— Power  of  Encroach- 
ment.— Held  by  Ld.  Pearson  that  a  testamen- 
tary conveyance  of  property  to  a  widow  in 
liferent,  with  power  of  encroachment  on  the 
fee  for  the  purpose  of  maintaining  herself, 
and  on  her  death  to  her  children,  did  not 
confer  a  fee  upon  the  widow,  she  having  died 
without  having  exercised  her  power  of  en- 
croachment. M'Kinlay's  Trs.,  1897  (0.  H-X 
5  S.  L.  T.  253. 

27.  Liferent  or  Fee— Will— Oonstmction 
— Defeasance. — A  testator  directed  his  trus- 
tees to  divide  his  estate  for  the  use  of  his 
children,  but  under  burden — in  the  case  of 
A.  B. — that  her  share  be  held  for  her  liferent 
use,  the  fee  to  her  children.  A.  B.  dying 
childless,  held  that  no  fee  had  vested  in  her. 
Young's  Trs.  v.  Younif,  1901,  3  F.  616;  38 
S.  L.  R  343 ;  8  S.  L.  T.  463. 

28.  Liferent  or  Fee— Will— Direction  to 
hold  for  Legatee  in  Liferent  and  her  Chil- 
dren in  Fee — Lapse. — A  testator  directed  his 
trustees  to  divide  his  estate  equally  between 
his  children,  and  to  invest  his  daughters' 
shares  on  heritable  security  for  their  liferent 
only  and  their  children  in  fee.  A  daughter 
survived  her  father  and  died  childless — held 
that  her  share  was  intestate  succession  of  her 
father.  FuUon's  Trs.  v.  Ftdton,  1880, 7  R  566 ; 
17  8.  L.  R  377. 

29.  Liferent  or  Fee— Will— Order  to  Pay 
gnaliiled  by  subsequent  Direction  to  Hold. 

— Truster  directed  his  trustees  to  pay  legacies 
to  legatees  on  his  death,  and  declared  they 
should  then  vest.  He  added  that  the  legacies 
to  married  females  should  be  invested  by  the 
trustees  for  them  exclusive  of  the  jtw  mariti, 
the  interest  to  be  paid  them,  and  on  their 
deaths  the  capital  to  be  divided  among  their 


^ 


childreD.  He'd  tbst  the  mbaequeDt  direction 
(|iu]ified  the  ordw  to  p>]r,  uid  coDEtitDt«d 
laenHj  •  liferent  in  tbe*e  le^tee*  and  the  fee 
in  their  children,  uid  that  the  tmstaee  wen 
hoond  to  iDTeet  the  lunu.  Duthir'i  Tn.  v. 
Kinloch,  18T8,  S  B.  t-SS  ;  15  S.  L.  R.  5««. 

m  Lifsrant  ot  Foe— WUl—Dinetioti  to 
Hold  and  F&y  Liferest— DefUaaac*.— A 
test*tor  directed  hi*  tnut«ea  to  divide  the 
residue  of  hi*  estate  betveeo  his  two  <]aagh- 
ten  and  to  hold  these  share*  for  their  respec- 
tive liferents  only,  the  fee  for  their  childreo, 
whom  failing  for  their  respective  nearest  heirs. 
Power  was  given  to  the  trustees  in  certain 
events  to  make  adyancea  out  of  capital  Htld 
that  there  was  no  vesting  of  shares  in  the 
danghter* ;  and  that  on  the  death  of  one  of 
them,  unmarried,  the  one-half  of  residoa  in 
which  she  had  been  liferented  passed  to  her 
heir-at-law  in  terms  of  her  father's  will. 
Bairiti  Tri.  v.  Jacixm,  1903,  5  F,  472;  40 
8.  L.  R6fl5;  10  8.  L.  T.  719. 

31.  Lifflnnt  or  Fw— P»e  by  Will  -E«- 
dncod  to  Liferent  by  OodidL— A  will  con- 
ferred a  fee.  A  relative  codicil  directed  the 
testator's  trustees  to  hold  the  interest  and 
treat  it  as  a  liferent.  Hdd  that  the  interest 
conferred  wasof  liferent  only.  Miller  Kieha<-d'$ 
Tti.  v.  MilUr  RirhanI,  1903,  5  F.  909;  40 
8.  L.  R.  663;  11  8.  L.  T.  114. 

32.  LiAnnt  or  Fee— Gift  of  Liferent— 
Power  to  make  AdruiceB  ont  of  "  Shue  " 
—Defeasance.— A  direction  to  trustees  to 
invest  residue  for  children  in  liferent  only 
and  their  issue  in  fee,  and  failing  issue  then 
to  the  surviving  children  on  the  same  terms ; 
coupled  with  a  discretionary  power  to  the 
trasteea  to  make  to  the  children  advances  out 
of  "their  respective  shares"— fte/'/  not  to 
confer  a  fee  on  the  children,  ihiir's  Trf.  v. 
iVuit's  Tn.,  1695,  22  R,  553;  32  S.  L.  R.  370; 
2  S.  L.  T.  580. 

33.  Liferent  or  Fee— Will— Defeaoance. 

— A  testator  in  his  settlement  directed  his 
executors  to  pay  the  income  of  three-sixths 
of  the  residue  of  his  estate  to  his  three 
daughters,  and  declared  that  in  the  event  of 
any  of  them  dying  without  leavin;^  lawful 
children,  the  share  of  such  daughter  should 
be  divided  equally  among  his  surviving  sons 
and  dauf^hters,  that  part  of  same  which  might 
thus  fall  to  any  of  his  surviving  daughters  to 
be  lent  out  on  security  as  aforesaid,  and  the 
iiitoHj.-l  tlierLvif  only  to  lie  paid  to  them. 
ticl<l   tliat   thL-   shares   ]jHri.ui.l.v  .iestjn^.i   to 


the  daughters  vested  in  them  subject  to  de- 
feaaaooe  in  the  event  of  their  having  childrea 
Coiiu  V.  Domiid,  1895  (O.  H.),  3  &  L.  T.  95. 

a.  Uforent  or  Fee— inil— Defbauace. 

— A  teetator  directed  his  trustee  "  to  pay  to 
my  niece  A.  the  snm  of  £750,  excluding  the 
jiu  marili,  and  further  expressly  declaring 
that  the  capital  shall  not  be  under  the  con- 
trol of  A.  herself,  but  shaU  be  stocked  out  at 
interest  for  her  behoof  and  the  [nincipal  be 
equally  divided  among  her  children  at  ber 
decease."  A.  wae  married  and  had  a  child  in 
hfe  at  the  tinte  of  the  testator's  death  ;  she 
had  subsequently  another  child,  but  both  pie- 
deceaaed  her  without  attaining  majority,  and 
in  her  vrill  she  conveyed  the  sud  sum  of  £750 
to  her  trustees.  Held  that  the  £750  had 
vested  in  A.  subject  only  to  defeaaanoe  in 
the  event  of  her  childreo  surviving  ber.  Gii- 
berifrn't  Trt.,  1893  (O.  H.),  1  S.  L.  T.  371. 

35.  Liferent  or  Fee  —  Will  —  DefeasiUe 
Fee — Seetriction  of  Fee  in  Event  of  having 
Isaue.— A  testator  directed  hia  trustees  to 
hold  a  sum  of  money,  "which  I  hereby  leave 
and  bequeath  to  my  niece*  in  liferent  and 
their  issues  in  fee."  If  the  nieces  failed  to 
attain  majority  or  leave  lawful  issue  a  anr- 
vivonhip  clauae  carried  away  their  abare. 
The  testator  referred  to  these  provisioiia 
more  than  onoe  as  "shares"  of  nieces.  Bdd 
that  a  fee  vested  in  the  nieces  on  their 
attaining  majonty,  subject  to  reduction  to  a 
liferent  in  the  event  of  their  having  isane ; 
and  accordingly  that,  where  one  of  the  niecee 
died  of  full  age  and  without  issue,  her  share 
passed  to  her  executors.  Danlop'i  Tts.  t. 
Sproft  Ext.,  1899,  1  F.  722  ;  36  S.  L.  R.  531. 
Dalglult'i  Tt».  v.  Bannmnan't  Exrt.,  1889,  16  R. 
559  ;  26  S.  L.  R.  424. 

36.  Liferent  or  Fee— BefeasiUs  Fee— 
Liferent  allenarly,  Fee  to  laaae.— A  truster 
directed  his  trustees  that,  on  his  daughter 
attaining  majority,  they  should  reinvest  her 
share  of  trust-estate  "  for  her  liferent  use 
allenarly  and  her  issue  in  fee."  This  waa 
done,  and  the  daughter  died  unmarried,  dis- 
posing of  her  share  by  will.  Htid  that  her 
share  had  vested  in  her,  subject  to  defeasance, 
and  was  carried  by  her  will.  SttvwrtU  Tn.  v, 
Stewart,  1896,  23  R.  416 ;  33  a  L.  K.  297 ; 
3  S.  L.  T.  249. 

37.  Liferent  or  Fee  —  Fee  subject  to 
Bestiiction  —  Defeawice  —  Vesting.  —  A 

testatoi  LuDiencJ  feos  of  sliurua  ol  Lis  estate 
upon  sons  and  daughters,  payable  on  majoti^ 


t  or  marriage.    A  survivorship  clause  declared 

c  that  should  ''  any  of  my  children  die  without 

leaving  lawful  issue,"  his  or  her  share  '*  shall 

go   to    the  whole    surviving    children."     A 

^  codicil  directed  the  trustees  to  pay  only  the 

I  interest  as  an  alimentary  fund  to  certain  of 

^  the  children,  including  C,  the  fee  to  their 

f  children.    C.  attained  majority,  died  unmar- 

^  ried,  and  left  a  will  bequeathing  her  whole 

estate.    Held  that  at  her  death  her  share  of 

her  father's  estate  was  vested  in  her.    Laing's 

Trs.  V.  Hamilton,  1899,  36  S.  L.  R.  701. 

,  38.  Liferent  or  Fee— Fee  with  Protected 

Succession  —  Bepngnancy.  —  A   testator 

^  directed  his  trustees  to  divide  the  residue 

J  of  his  estate  equally  between  his  children,  to 

whom  it  was  to  ** belong"  on  his  daughters 

I  being  all  married  save  one,  and  his  widow 

being  dead;  and  with  respect  to  the  shares 
of  daughters  he  directed  his  trustees  to  invest 
their  shares  in  heritage  with  a  distinction 
(paraphrased  by  Ld.  Adam  in  these  terms) — 
"for  their  liferent  use  allenarly  and  to  the 
child  or  children  lawfully  procreated  of  their 
bodies  in  fee ;  whom  failing  to  their  surviving 
unmarried  sisters  for  their  liferent  use  allen- 
arly; and  to  the  child  or  children  lawfully 
procreated  of  their  bodies  in  fee ;  whom  failing 
to  their  surviving  married  sisters,  &c. ;  whom 
failing  to  their  next-of-kin."  Held  that  a 
fee  was  conferred  a  morte  on  the  daughters 
subject  to  defeasance  in  the  event  of  their 
having  issue;  and  that  the  destination  over 
to  sisters  and  next-of-kin  was  of  the  nature 
of  a  substitution.  Logan? s  Trs,  v.  Ellis,  1890, 
17  11.425;  27S.  L.  R.  322. 

39.  Liferent  or  Fee— Will  — Defeasible 
Fee.  —  A  testator  bequeathed  a  legacy  of 
£1000  to  his  daughter.  By  a  subsequent 
clause  in  his  will  he  directed  that  the  said 
legacy  should  ''be  held  by  the  trustees  for 
her  sole  behoof  during  her  minority,"  and 
upon  her  attaining  majority  *'be  settled  or 
placed  so  as  validly  and  effectually  to  provide 
to  herself  a  liferent  only  thereof  and  to  the 
lawful  issue  of  her  body,  equally  among  them, 
the  fee  thereof."  Held  that  the  restriction 
to  a  liferent  only  applied  in  the  event  of  the 
daughter  dying  leaving  issue.  Lindsay's  Trs, 
v.  Lindsay,  (Sec,  1880,  8  R.  281 ;  18  S.  L.  R. 
199. 

40.  Liferent  or  Fee— Power  of  Trustees 
to  Bestrict  in  Certain  Events— Non-hap- 
pening of  Events. — A  testator  left  his  whole 
estate  to  be  held  in  trust  for  the  equal  use 
and  behoof  of  all  his  children,  and  the  respec- 


tive heirs  of  their  bodies,  and,  faihng  any  of 
his  said  children  without  lawful  issue,  to  the 
survivors  and  survivor  of  them  and  their 
lawful  issue,  share  and  share  alike,  and 
directed  that  the  shares  were  not  to  vest  in 
the  children  until  their  respective  majorities 
or  marriages.  The  children  upon  reaching 
twenty-five  were  to  become  trustees,  and 
upon  the  youngest  child  reaching  twenty-one 
the  trustees  other  than  his  children  were  to 
cease  to  act.  There  was  power  given  to  the 
trustees  in  certain  oases,  none  of  which  oc- 
curred, to  restrict  the  rights  of  daughters  to 
a  liferent,  and  to  settle  the  fee  of  their  shares 
of  capital  upon  their  children.  At  the  close 
of  the  deed  it  was  provided  that,  failing  the 
children  and  their  lawful  issue,  the  trustees 
were  to  pay  the  whole  of  the  truster's  estate 
to  his  nearest  heirs.  The  testator  died  pre- 
deceased by  his  wife  and  all  his  sons,  and 
survived  by  his  daughters,  all  of  whom  were 
over  twenty-five  at  his  death.  One  was  then 
married,  but  had  no  children ;  the  others  all 
died  unmarried.  The  daughters  dealt  with 
the  estate  as  having  vested  in  them  equally, 
and  left  settlements.  Held  that  the  estate 
vested  in  each  daughter  as  she  respectively 
married  or  attained  majority,  subject  to  de- 
feasance in  certain  cases.  Chtyne  and  Stuart 
V.  Irving  Sraith  and  Others,  1889,  26  S.  L.  R 
391. 

41.  Liferent  or  Fee  —  Defeasance  in 
Favour  of  Lisne  or  Survivors— Last  Sur- 
vivor held  Absolute  Fiar.— By  a  bond  of 
provision  in  favour  of  trustees  a  father  bound 
himself  to  pay  £36,000  for  behoof  of  his  son 
and  daughters.  If  any  daughter  married, 
£12,000  was  to  be  settled  on  her  in  liferent 
and  her  issue  in  fee ;  and  if  any  daughter  died 
unmarried  or  without  leaving  issue,  £300(>  was 
subject  to  her  disposal,  and  the  remainder  of 
the  £12,000  was  to  accresce  to  her  then  sur- 
viving brother  and  sisters.  Accrescing  shares 
were  to  be  held  for  daughters  in  liferent  and 
their  issue  in  fee  under  the  same  terms  as  the 
original  shares.  All  the  daughters  died  un- 
married. Held  that  a  daughter  who  survived 
all  her  brothers  and  sisters  took  a  fee  in  her 
original  and  in  accrescing  shares  subject  to 
defeasance  either  (1)  if  she  had  issue  or  (2)  if 
she  were  survived  at  her  death  by  her  brother 
or  sisters ;  and  that  as  neither  of  these  con- 
tingencies had  occurred  she  remained  un- 
divested.  Downie^s  Trs.  v.  Culkn,  1882,  9  R. 
749  ;  19  S.  L.  R.  509. 

42.  Liferent  or  Fee— Will  — Defeasible 
Fee. — A  domiciled  Scotsman  left  a    settle- 


ment  under  which  he  appointed  the  whole 
residue  of  hi*  e«Ute  to  belonx  to  bis  daughter, 
and  directed  bia  truateea  to  aecure  the  nine  (or 
her  exclusive  of  the  rights  of  any  husbuid  the 
mifjht  marrj,  such  reaidiie  to  be  enjored  during 
her  life,  with  the  fee  to  ber  children.  Failing 
her  or  her  imuu  be  appointed  his  brother  (or 
bis  liferent  use  and  bis  children  and  their 
issue  in  fee  to  be  bis  tesiduarj  leti^teea.  The 
daughter  surrived  tbe  testator,  but  died  od- 
married.  Hel-t  that  tbe  residue  passed  to  tbe 
daughter's  representative,  and  not  to  the 
children  of  the  testator's  brother.  Bnid/ir-l 
».  Yoi-n-i,  dr.,  18*14,   11   R.   lIS-'i;  21   S.  li.  R. 


43.  Lifenmt  or  Fm  —  mu  -  Defouflde 

Fm — SorriTOTS. — Terms  of  a  deed  from  which 
hrld  that  a  fee  had  vested  in  the  daughter  of 
tbe  testator  subject  to  defeasance  in  tbe  event 
of  her  having  issue  or  bein^  survived  bj  any 
of  ber  brothers  or  sisters.  Ff"^  v.  Fnittr't 
Triittee,  18S3,  11  R.  190  ;  SI  S.  L.  R,  137. 

44.  Liftrant  or  Fm— Houiinc  of  "Ai- 
siCDOM"  —  "AuignoM"  oqiiiTalsiit  to 
Nnminnwt  or  Appointees.— A  testator  bj  his 
trust-disposition  and  settlement  bequeathed 
a  share  of  residue  to  his  daughter  in  ali< 
mentary  liferent  with  the  fee  tu  her  issue, 
whom  failin)!,  to  her  heirs  and  assignees. 
The  daughter  died  without  issue,  but  left  a 
trust-disposition  and  settlement  disposing  of 
her  whole  estate.  HM  that  the  daughter 
had  not  taken  a  vested  right  to  a  fee  of  a 
share  in  her  father's  estate,  but  that  "as- 
signees "  was  here  equivalent  to  "  nominees,'' 
and  the  share  which  she  liferented  was  carried 
by  her  trust-disposition  and  settlement. 
Barr  v.  P,iniit,  1903  (O.  H.).  11  S.  L.  T.  4ii6. 

45.  Liferent  or  Fee— Will— Oonstmctlon 
—Absence  of  Oontinoinf  Tnut— Direction 
to  Convey  to  Danchter  and  her  Children 
—Protected  Sncceasion- Alimentary  Pro- 
rision.  —  A  testator  directed  his  trustees 
to  retain  the  residue  of  his  whole  estate 
till  his  only  child,  a  daughter,  should  be 
marrie<l  and  have  a  child,  and  then  to  con- 
vey to  her  and  the  child  or  children  of  tbe 
first  or  any  subsequent  marriage,  and  failing 
children  to  his  own  nearest  heirs  and  assignees. 
The  jilt  mitriti  and  right  of  administration  of 
the  daughter's  husband  wore  excluded  from 
the  fee  and  the  income,  and  the  provision  was 
declnivd   to   be   alimentary   and    inalienable. 
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,  to  convey  the  subject  to  ber  under  tbe  am- 
dition  that  her  childreo's  right  of  soccession 

I  should  not  be  gratuitonaly  defeated.  GiisonV 
Trx  r.  R"u  and  Olhen,  1S77,  4  R  1038;  14 
S.L.R  694. 

46.  Liferent  or  Fee— Direction  to  Settle 

'  —Protected  SncceasioB.- A  testator  gave 
!  his  trustees  directions  for  tbe  division  of  bis 
'  estate,  and,  with  respect  to  a  share  deatined 
I  to  A.,  provided  that,  upon  A.'s  attaining  the 
'  age  of  twenty-five  yean,  the  trustees  should 

"  pay,  assign,  and  dispone,  or  aettle,  or  secuie 
:  tbe  share  falling  to  ber  ...  in  such  way  skod 
I  manner  that  tlia  aame  shall  be  applied  for 
{  behoof  of  the  said  A.  and  her  issue."  A  clause 
'  followed    which    postponed    veating    till    A. 

should  reach  tbe  age  of  twenty-five.  H<U> 
I  that,  at  tbe  age  ol  twenty-five,  an  absolute 
■  fee  vested  in  A.  A'wnrifi  Tr*.  v.  Jng]i^  fr*.. 
j  1898,  £5  R  117«  ;  33  a  L.  R  908. 

47.  Liferent  or  Fee— Will— Construction 
I  —Direction  to  Tnutees  to  "Hold  for  Be- 
I  hoof." — Direction  to  trustees  to  "  hold  for 

behoof "  of  certain  persons  and  to  pay  theni 
the  income  of  the  reaidue  of  an  estate,  ^'<i' 
equivalent  to  a  gift  of  fee.  Forregl't  Tts.  r. 
F.>mtt,  190i  (O.  H.),  9  S.  L.  T.  48a 

48.  Lifecent  or  Fee— Will— Constniction 
—To  "Hold  and  Dietribnte  Annually. "— 

By  a  testamentary  letter  tnuteea  were  in- 
structed to  bold  tbe  residue  of  the  estate  and 
"distribute  it  annually"  between  persons 
named.  Htld  that  this  was  a  bequest  of  a  fee. 
Aa^Ursn,  v.  Tkoinimt,  <tx.,  1877,  4  R  1101  ;  14 
S.  L.  R.  654. 

49.  Liferent  or  Fee— Will— Conatmction 
—Gift  of  Interest— Direction  to  lUTsat— 
A  testator  directed  his  trustees  that  bis  niece 
should  "receive  £1000  to  be  invested  ...  on 
stock,"  the  interest  to  be  paid  half-yearly,  and 
also  that  she  should  receive  a  third  of  the 
residue  of  bis  estate  *'  to  be  put  under  the 
same  arrangement "  as  tbe  £1000, "  to  preveot 
her  money  going  to  another  family  at  her 
death."  Htlil  that  tbe  niece  was  entitled  to 
the  fee  of  both  bequests.  Smith'i  TVs.  r. 
Smith,  dr.,  1883, 10  R  1144;  20  a  L.  R.  764. 

50.  Liferent  or  Fee— Will— Construction 
—Besidae— Direction  to  Divest- Bennn- 
ciation  of  Liftoent.— A  testator  died  leaving 
three  daughters,  one  married  and  two  on- 

uiEirned.  Htf  dnwte.i  1.1=  trust™.  .Ijl.-in- 
ve.'^t  tw-i>  auiii»  lit  sewn  each,  and  tw  fmf  ibm 
interest  of  these  sums  to  his  two  v 


i 


1301 


LIFERENT  AND  FEE 


1302 


daughters  so  long  as  they  remained  un- 
married ;  and  on  the  death  or  marriage  of  one 
of  them  to  pay  the  interest  of  the  whole  £1600 
to  the  other ;  (2)  to  advance  to  either  of  those 
daughters  who  should  purpose  marriage  a  sum 
of  £200  towards  outfit ;  (3)  after  investing  the 
£1600  to  divide  the  residue  equally  among  his 
three  daughters,  but  under  deduction  from 
these  shares  of  "  any  sum  or  sums  that  may 
have  been  advanced  by  my  trustees  to  my 
said  daughters  for  outfit,  in  the  event  of 
marriage  of  either  of  them.''  There  were  no 
words  disposing  in  terms  of  the  £1600.  Held 
(1)  that  the  effect  of  the  three  clauses  read 
together  was  to  include  the  £1600  in  the 
residue.  It  was  on  this  footing  alone  that 
the  trustees  could  make  the  advances  of  £200, 
deduct  these  advances  from  residue,  and  make 
the  shares  of  the  three  daughters  equal ;  (2) 
that  the  two  unmarried  daughters  were  en- 
titled to  renounce  their  liferents  and  demand 
instant  payment  of  their  shares  (one-third 
each)  of  the  £1600.  Whitehead's  Trs.  v.  TVhite- 
head,  1897,  24  R.  1032 ;  34  8.  L.  R.  782 ;  5 
S.  L.  T.  74. 

51.  Liferent  or  Fee — Will— Construction 
— Gift  **  during  Lifetime." — A  testator  made 
no  express  disposition  of  the  fee  of  his  estate, 
but  he  appointed  trustees  to  carry  out  the 
purposes  of  his  will,  and  disposed  his  pro- 
perty in  favour  of  his  daughters  "  during  their 
lifetime."  Held  that  the  right  of  the  daugh- 
ters was  one  of  liferent  only ;  the  fee  falling 
into  intestacy.  SpirUds  Exrs.  v.  Simpson,  1894, 
21  R.  551 ;  31  S.  L.  R.  438 ;  1  S.  L.  T.  527. 

52.  Liferent  or  Fee— Will—  Construction 
—Bequest  of  Interest.— A  bequest  of  'in- 
terest ''  held  not  to  carry  capital.  Macdonald^s 
Factor  v.  FowleVy  1900;  37  S.  L.  R.  490;  7 
S.  L.  T.  445. 

53.  Liferent  or  Fee— Gift  of  Income  in 
Perpetuity— Charitable  Institution.— A  tes- 
tator directed  his  trustees  to  pay  in  all  time 
coming  the  income  of  funds  to  named  charit- 
able institutions.  Held  that  the  institutions 
were  not  entitled  to  call  on  the  trustees  to 
denude  in  their  favour.  Crawford's  Trs.  v. 
Working  Boys'  Home,  1901  (O.  H.),  8  S.  L.  T. 
371. 

54.  Liferent  or  Fee— Will— Construction 
—Annuity— "Proceeds"  of  Fund.— Trustees 
were  directed  by  a  testator  to  lay  out  a  sum 
in  security,  and  pay  the  '^  proceeds ''  to  two 
ladies  for  their  support,  or  alternatively  to  pur- 
chase an  annuity  in  their  favour  with  the 


money.  The  will  made  no  further  mention 
of  the  fund.  Held  that  the  fee  of  the  fund 
vested  in  the  ladies.  Lawson's  Trs,  v.  Laicson, 
1890,  17  R.  1167;  27  S.  L.  R.  899. 

55.  Liferent  or  Fee— Will— Construction 

—  "  Bents "  of  Heritage.  —  Gifts  of  the 
"rents"  of  heritage  construed  as  carrying 
the  fee.  Henderson's  Trs,  v.  He7iderson,  1876, 
3  R.  320;  13  S.  L.  R.  181.  Held  not  to  carry 
the  fee.  Mackenzie's  Tncstee  v.  Mackenzie,  1899, 
2  F.  330 ;  37  S.  L.  R.  254.  Sim  v.  Duncan, 
1900,  2  F.  434;  37  S.  L.  R.  332;  7  S.  L.  T. 
360. 

56.  Liferent  or  Fee— Will— Construction 
— (Hft  on  Legatee's  Death.— A  settlement 
in  favour  of  an  only  daughter  was  in  these 
terms :  ''  To  be  held  in  trust  for  her  benefit, 
the  capital  to  go  to  her  children  after  her 
death."  Then  followed  powers  of  sale  and  a 
clause:  "Should  they  sell  the  house,  the 
money  got  for  it  to  be  invested  on  trust  for 
her  benefit;  if  let,  she  to  get  the  rental." 
Held  that  the  trust  must  be  administered  for 
payment  of  the  liferent  to  the  daughter. 
Sinclair  v.  JSinclair^s  Eo:rs,,  1901  (O.  H.),  8 
S.  L.  T.  485. 

57.  Liferent  or  Fee— Will— Construction 

—  Substitution  on  Legatee's   Death.  —  A 

testatrix  in  her  will,  after  leaving  certain 
legacies,  used  these  words :  '*  The  residue  to 
go  to  my  sister."  Thereafter  she  provided 
for  further  legacies  and  disponed  the  residue 
to  certain  schemes  of  the  Church  of  Scotland, 
but  twice  over  she  declared  that  these  were 
only  to  ''go"  after  her  sister's  death.  The 
defenders,  who  were  the  persons  in  right  of 
these  latter  legacies,  maintained  that  the 
true  effect  of  the  w^iii  was  to  confer  only  a 
liferent  of  the  residue  on  the  sister,  the  fee 
being  in  the  defenders  themselves.  Held 
that  the  fee  of  the  whole  estate  was  in  the 
sister,  but  that  there  was  a  valid  substitution 
in  favour  of  the  defenders  which  would  take 
effect  if  not  evacuated  by  the  sister.  Mitchell 
V.  Genial  Assembly  of  the  Church  of  Scotland, 
1895  (O.  H.),  2  S.  L.  T.  629. 

58.  Liferent  or  Fee— Will— Construction 
—Gift  on  Legatee's  Death — Substitution.- 
By  his  will  a  father  gave  his  daughter  A.  a 
fee  in  a  share  of  his  estate,  including  heritable 
properties  which  his  trustees  had  a  power  to 
sell.  He  added  a  codicil  in  these  terms  : 
^*None  of  the  properties  to  be  sold  as  long 
as  A.  lives.  After  her  death  her  husband  to 
have  no  claim  on  the  money  coming  from  the 


propsTtiea  .  .  .  bur  money  after  her  de&th 
tu  be  divided  betw(>en  B.  ftcd  C."  HM  thkt 
A. 'a  right  of  fee  had  not  been  reduced  bj  tbe 
codicil  to  a  liferent,  there  being  merely  »  lub- 
•titiitbn  of  B.  and  C.  Hiu't  Tti.  v.  Rae,  1S93. 
20  R.  Bd6;  30  S.  L.  R,  736  ;  1  8.  L.  T.  87. 

59.  Lifovnt  or  Fee— Will— Ooiutnictimi 
— Expreuion  of  WUli— Frecatoir  or  Dirac- 
tion. — A  testatoT  directed  bit  truateei  to 
convej  bouse  X  to  A,  Bj  oodicil  be  expreaaed 
a  wiab  that  "  houae  X,  left  to  A.,  abould  be 
KiveD,  after  bia  death,  to  B."  HrUl  that  tbe 
requent  waa  addreased  to  the  tniateee,  and 
converted  A. 'a  orij^inal  fee  into  a  bferent,  the 
fee  to  B.  Jamuum't  Tn,  v.  Jumkum,  1899, 
a  y.  258  i  37  S.  L.  R.  194  J  7  S.  L.  T.  279. 

60.  Liferent  or  Fee— Will— Constrnction 
—  Bec<»nmendAtion  w  to  Disposal  on 
Legatee's  Death.- A  testator,  on  tbe  nar- 
rative that  it  waa  his  deaire  that  his  moveable 
und  heritable  estate  ihould  descend  to  the 
same  parties,  by  his  tnut-diepositioa  and 
settktiifeiit  Ifcft  liis  wln.le  estnti;  uiid  «fftH.-te 
huritiihle  imd  movealjie  to  his  brother  in  life- 
rent und  his  nephew  in  fee.  Then  followed  a 
clause  in  which  lie  reconituendifd  and  enjoined 
his  nephew  to  take  such  ataps  as  be  mi);ht 
think  best  to  secure  that  the  family  nutates 
in  this  country,  and  any  movMihle  property 
ho  nii^;ht  succeed  to  under  the  settlement, 
should  on  his  death  he  left  intact  to  one  and 
the  same  person ;  and  in  the  event  of  the 
said  nephew  prudecuaaing  the  testator  without 
leai*!)!^  lawful  issue,  or  surviving  and  (leceasin^ 
without  givinjr  effect  to  tbe  rewmmeudatiou 
and  injunction,  the  testator  disponed  bis 
whole  means  and  estate  to  hia  sister,  whom 
failing  to  certain  nieces.  Hild  that  terms  of 
the  sottlemunt  imported  an  abwilute  feu  to 
the  nephew,  and  the  recommendation  was 
repu(^nnnt  and  intll'uctual  to  restrit't  that 
fee,      TrolUf,  l^Xi  (O.  H.),  3  S.  L.  T.  57. 

61.  Liferent  or  Fee—SuccesBive  Liferent 
—Entail  Amendment  (Scotland)  Act,  1868, 
sec.  17.— Sea  D:,niie's  Tn.,  IHOl,  3S  S.  L.  R. 
755;  a  S.  L.  T.  142;  M'CUfxU  v.  M'ruUoch'i 
Tts.,  VM3,  6  F.  (H.  L.)  .■);  41  S.  L.  R.  88; 
[lyuj]  A.C.  T).^;   11  S.  L.  T.  i-2<>. 

62.  Liferent  or  Fee— Tnist- Provisions 
to  Children  —  Marriage-Contract  —  Dis- 
charge by  Beneficiaries. — A  husliand  sur- 
vivHtl  his  wife,  and  died,  leaving  a  truat-dia- 
puaitioii  and  aettleuieiit  of  hie  whole  estate 
in  faviiiir  of  his  cliildren,  who  were  all  "ui 
j'lrif.     In  terms  of  their  parents'  antenuptial 


c«Dtract  tbeae  children  were  entitled  to  equal 
■harea  in  fee  of  tbe  tmit-eataCe.  By  the  will 
daogbtera'  abarea  in  the  teatameoitaiy  estate 
were  restricted  to  a  liferent.  At  the  date  of 
bis  death  tbe  father  had  in  hia  banda  tbe 
whole  of  the  marnage-c<»itr«ct  funds,  tbe 
marriage-oontract  tmatees  having  aecurity 
over  his  eatate.  On  their  father's  deMh  the 
children,  agreeing  not  to  force  a  sale  of  U* 
eatate,  gave  the  marriage-oontract  truateea 
power  to  discharge  in  favour  of  tlie  testa- 
mentary tnuteea  the  whole  claims  of  tbe 
former.  Ueld  that,  the  diaaharge  being  itie- 
vocable,  the  aharea  of  the  danghten  in  tb« 
marriage-contract  eatate  were  restricted  to  a 
liferent  in  terms  of  tbe  trust-dispooition. 
Neitk't  Tn.  v.  A'eiA,  1S97,  24  R.  306;  U 
8.  L.R  290;  4  S.  L.  T.  237. 

63.  Liferenter  and  Fiar— Capital  or  la- 
come  —  Oasnaltifls  —  "Free  Yearly  m- 
ceeds." — A  liferent  gift  of  "free  yearly  pro- 
ceeds of  the  whole  net  residue  and  remainder 
of  my  estate  "  held  to  include  casualties  falling 
in  from  buildinjr  feus  into  which  a  portion  of 
the  tiState  had  been  divided  at  the  date  of  tbe 
testator's  death.  Diinlop'i  Tn.  v,  Dii*l<f,; 
1903,  6  F.  12;  41  S.  L.  B,  f-;  11  S,  L.  T.  SKi. 
And  see  Fidicrt  Exrx..  v.  Fidttf,  Trs.,  1903,  6 
F.  19fi;  41  S.  L.  R.  126  ;   II  S.  L  T.  473. 

64.  Liferenter  and  Fiar- Annnal  Incrane 
—Casualty —"  Whole  Free  Annn«.l  In- 
come."— "  Whole  free  annual  iiicumc  "  of  i 
trust-estate  ntl-l  not  to  include  a  duplicand 
of  fcn-duty  questable  once  in  nineteen  yearj. 
«6.uj<  V.  VaMall'i  Trs.,  18U5,  22  R.  869;  Sa 
S.  L.  B.  666;  3  S.  L,  T.  81. 

65.  Liferenter  and  Piar— Casualtaes — 
CasualtieB  Exigible  and  (1)  demanded,  (I> 
not  demanded  at  Liferenter's  death.— A 

liferenter  n-|iti  entitled  tn  citsiiiiltiHG  and  dupli- 
cuiida  as  part  of  tbe  annual  proceeds  of  an 
estate  in  the  hands  of  trustees.  At  tbe  datw 
of  hia  death  certain  casualties  had  bocume 
eligible,  and  (L)  bad  been  demanded  by  tb« 
trustees,  (2)  hud  not  been  demanded.  In  a 
ifuestiou  between  the  tiar  and  the  representa- 
tive of  tbe  liferenter,  hiid  that  the  caaualtiet 
for  which  demand  bad  been  made  passed  to 
the  liferenter's  representative,  the  others  not- 
fiihcr'i  Efm.  V.  tuhtr'i  Tm.,  1!XB,  (5  F.  196; 
-11  S.  L.  K.  121!;  11  8.  L.  T.  473. 

66.  Liferenter  and  Fiar— Capital  or  In- 
come —  Duplications  of  Feu-duty.  —  H<ti 
that  periodically  recurring  duplicands  of  feu- 
duty   went   to   the    liferenter.     Montgum:rit- 
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Fleming's  Tn.  v.  Flemingy  1901,  3  F.  591 ;  38 
S.  L.  R.  417  ;  8  S.  L.  T.  463.  Ross's  Trs.  v. 
Nicoll,  1902,  5  F.  J46;  40  S.  L.  R.  112;  10 
S.  L.  T.  163. 

67.  Liferenter  and  Fiar— Capital  or  In- 
come —  Dividends  —  Apportionment.  — 

Shares  burdened  with  a  liferent  were  sold 
between  the  declarations  of  two  dividends. 
On  the  later  dividend  exceeding  expectation, 
/*eld  that  the  price  fell  to  be  divided  between 
liferentrix  and  iiar  on  the  basis  of  the  ex- 
pected, not  the  declared,  dividend.  Cameron's 
Factor  V.  Camercm,  1873,  1  R.  21  ;  11  S.  L.  R.  1. 

68.  Liferenter  and  Fiar— Capital  or  In- 
come—Maintenance and  Repair— Deprecia- 
tion.— In  a  question  between  trustees,  who 
carried  on  a  business,  and  the  liferenter  of 
the  trust-estate, — held  that,  while  the  income 
of  the  estate  was  subject  to  deduction  for 
the  reasonable  upkeep  of  the  buildings  and 
machinery  employed  in  the  business,  no  further 
deduction  should  be  made  from  the  income  in 
name  of  depreciation.  Ellis  v.  Ellis's  Trs,,  1896, 
22  R.  764  ;  32  S.  L.  R.  611 ;  3  S.  L.  T.  64. 

69.  Liferenter  and  Fiar— Capital  or  In- 
come—Mineral Bents— Going  Collieries- 
Renewal  of  Leases. — Where  under  an  uni- 
versal settlement  a  testator  left  one-third  of 
his  estate— the  minerals  under  which  were 
being  worked  under  leases  still  current  at  his 
death — to  a  granddaughter  in  liferent  allenarly 
and  the  heirs  of  her  body  in  fee,  held  that  the 
liferentrix  was  entitled  during  her  life  to  one- 
third  of  the  mineral  rents  of  the  estate,  and 
to  concur  with  the  fiars  of  the  other  two- 
thirds  in  granting  new  mineral  leases  if  there 
was  no  danger  of  exhaustion  of  the  minerals. 
TVardlaw  v.  Wardlaw's  Trs.,  1875,  2  R.  368; 
12  S.  L.  R.  261. 

70.  Liferenter  and  Fiar— Capital  or  In- 
come— Minerals. — A  liferent  of  the  **free 
annual  proceeds  of  my  estate  and  of  minerals 
therein  "  held  to  carry  the  proceeds  of  minerals 
opened  up  by  the  testator  but  not  being 
worked  at  the  date  of  his  death.  Baillie's 
Trs,  V.  Bailliey  1891,  19  R.  220 ;  29  S.  L.  R. 
196. 

71.  Liferenter  and  Fiar— Capital  or  In- 
come—Bent for  Minerals— Minerals  Leased 
by  Testator. — A  testator  directed  his  trustees 
to  hold  his  estate,  part  of  which  was  let  under 
a  mineral  lease,  and  pay  the  income  to  his 
children,  the  fee  elsewhere.  No  part  of  the 
minerals  let  had  been  worked  at  the  date  of 


the  testator's  death,  and  shortly  after  the 
tenants  renounced  the  lease.  The  trustees 
having  power  to  grant  a  new  lease  of  minerals, 
held  that  the  rents  and  lordships  due  under  it 
fell  to  the  liferenter.  Dicl^s  Trs.  v.  Rohertsm, 
1901,  3  F.  1021  ;  38  8.  L.  R.  744  ;  9  S.  L.  T. 
115. 

72.  Liferenter  and  Fiar— Capital  or  In- 
come—Mines and  Minerals— Fnnd  held  for 
Use  and  Benefit. — In  a  question  between 
a  minister  and  trustees  holding  bonds  for 
his  {ex  officio)  benefit,  held  that  the  rents  and 
royalties  of  minerals  fell  to  be  treated  as 
capital  of  which  the  minister  took  income. 
Galbraith  v.  Bo'ness  Minister,  1893,  21  R.  30 ; 
31  S.  L.  R.  25  ;  1  S.  L.  T.  270. 

73.  Liferenter  and  Fiar— Will— Construc- 
tion —  Annual  Produce  —  Minerals  not 
Worked  till  after  Testator's  Death.— A 
testator  directed  his  trustees  to  pay  to  a 
beneficiary  during  her  life  "  the  whole  annual 
produce  and  rents  of  the  residue  and  re- 
mainder of  my  means  and  estate  heritable 
and  moveable.''  A  mineral  field  on  the  pro- 
perty was  not  wrought  until  after  the  death 
of  the  testator.  Held  that  the  bequest  did 
not  include  the  income  derived  from  it. 
Campbell  v.  Wardlaw,  <hc.,  1883,  8  A.  C.  641 ; 
10  R.  (H.  L.)  65  ;  20  S.  L.  R.  748. 

74.  Liferenter  and  Fiar  —  Liferent  of 
Estate  ''  and  Minerals  therein  "—Minerals 
opened  up  after  the  Truster's  Death.— A 
lady  was  entitled  by  her  husband's  will  to 
the  "liferent  of  my  estate  and  of  minerals 
therein."  Held  that  she  was  entitled  to  the 
rents  and  lordships  of  minerals  opened  up 
after  the  date  of  her  husband's  death.  Baillie's 
Trs.  V.  Baillie,  1898  (O.  H.),  6  S.  L.  T.  31. 

75.  Liferent  and  Fiar— Income  or  Capital 
—Mineral  Lease— "Bents  and  Profits"- 
"Open"  Mines. — ^A  lady  by  her  marriage- 
contract  conveyed  certain  heritable  subjects 
to  trustees.  The  primary  purpose  of  the 
conveyance  was  to  enable  the  trustees  to  sell 
the  property  and  apply  the  price  to  trust 
purposes.  Meantime,  and  until  a  sale  should 
be  effected,  the  trustees  were  authorised 
to  lease  the  estate  or  portions  of  it  and 
to  hold  the  "net  rents  and  profits  until 
sale/'  in  terms  of  the  trust,  which  included 
payment  to  the  lady  of  the  income  of  the 
trust  funds.  No  mention  was  made  of  leasing 
minerals,  and  at  the  date  of  the  contract  no 
minerals  were  being  worked,  although  there 
were  upon  the  estate  open  quarries  which  had 
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been  worked  at  iutervaU  in  the  past.  The 
trustees  having;  granted  a  lease  of  the  quar- 
ries, held  that  **  rents  and  profits  **  included 
rents  and  royalties  arising  from  the  leasing 
of  minerals,  and  that  these  were  not  to  be 
treated  as  capital.  Xugfnt  v.  ywjenVt  Tr$., 
W)9  (H.  L.).  2  F.  21  ;  37  S.  L.  R.  618;  7 
S.  L.  T.  253. 

76.  Liferanter  and  Fiar— Shmre  of  Ran- 
doe— Allotment  of  Special  InTestmente— 
Shares  in  Colliery— Direction  to  Yalne-- 
Sinking  Fond— Interest  on  Value— Bate. 

— A  truster  directed  his  trustees  to  divide 
the  residue  of  his  estate  among  the  bene- 
ficiaries as  soon  as  convenient  after  his  death ; 
authorised  them  to  retain  certain  investments 
held  by  him  ;  and  directed  them,  for  the  pur- 
poses of  division,  to  put  a  value  upon  such  of 
these  investments  as  they  might  continue  to 
hold.  He  also  gave  them  power  to  allot  these 
investments  towards  shares.  The  trustees 
having  retained  one  of  these  investments — 
an  interest  in  a  colliery — questions  arose  be- 
tween fiars  and  liferenters  of  shares  of  residue 
as  to  the  annual  proceeds  of  the  colliery. 
Held  that,  in  terms  of  the  will,  the  trustees 
must  at  once  put  a  value  upon  the  investment 
and  pay  the  liferenters  interest  on  the  amount 
so  fixed.  Interest  fixed  at  4  per  cent. ;  but 
(Question :  Whether  the  Court  should,  in 
future,  award  interest  at  a  higher  rate  than 
3  per  cent,  in  questions  of  trust  accounting  ? 
Bain's  Trs.  v.  nain,  1902  (H.  L.),  40  S.  L.  R 
C6  ;  10  S.  L.  T.  302. 

77.  Liferenter  and  Fiar  — Capital  and 
Income — Shares  in  Company— Capitalised 
Profit — Bonus  Shares. — Trustees  held  shares 
in  a  company  for  liferenters  and  fiars.  The 
company  resolved  to  increase  its  capital  by 
the  issue  of  new  shares  to  the  amount  of  a 
surplus  reserve  fund  which  had  been  accumu- 
lated out  of  profits.  Shareholders  were  given 
the  option  of  paid-up  shares  in  proportion  to 
their  holdings  or  their  value.  The  trustees 
elected  to  take  shares.  In  a  question  be- 
tween the  fiars  and  liferenters,  held  that 
the  new  shares  were  capital.     Gunniff  Trs,  v. 

(funnu,  1903,  6  F.  104;  41  S.  L.  R.  G9;  11 
»d.  JL«.  X.  3«7«7. 

78.  Liferenter  and  Fiar— Capital  or  In- 
come—Shares in  Company  —  Capitalised 

Profits  —  Distribution  of.— A  liferenter  en- 
joyed the  usufruct  of  shares  in  a  Limited 
Liability  Company.  The  company  formed  out 
of  profits  a  reserve  fund,  which  accumulated 
until  it  was  expedient  to  distribute  a  portion 


of  it,  and  this  it  was  resolved  to  do  by  an 
increase  of  capital  and  by  ^T*"^rfg  to  sfaars- 
holders  new  paid-up  shares  in  the  compsny 
in  ascertained  allotments.  In  a  qoestioe 
between  the  liferenter  and  fiar,  kelii  that  the 
shares  allotted  in  respect  <^  their  hokhzi^ 
fell  into  capital.  CunliJTs  Tr$.  v.  runUf, 
1900,  3  F.  202  ;  38  S.  L.  Rw  134 ;  8  S.  L.  T. 
286. 

79.  Liferenter  and  Fiar  —  Tncome  or 
Capital— Interest.— Campbell  had  an  intecest 
in  trust-estate.  He  assigned  it  (I)  to  A.  m 
security  of  a  loan  of  £1000;  (2)  to  R  his 
liferent  in  the  fund  out  and  out.  Campbell 
having  disappeared,  the  funds  ■^^"^wt^l^t^ 
He  was  found  to  have  had  a  fee  in  the 
trust-estate.  In  a  question  between  his  assig- 
nees, A.  and  B.,  held  that  A.  must  be  p^d 
arrears  of  interest  out  of  the  aocnmolaled 
funds,  that  quoad  ultra  the  aocumulateii 
interest  went  to  B.,  and  that  A.'a  capitsl 
must  be  paid  out  of  capitaL  Caldrr,  l\f* 
(O.  H.),  8  S.  L.  T.  330. 

80.  Liferenter  and  Fiar  —  C&pital  or 
Income  —  Liferent  of  Residne. — A  truster 

directed  that  his  widow  should  enjoy  '^the 
free  liferent  use  and  enjoyment"  of  the 
residue  of  his  estate.  At  the  date  of  his 
death  he  was  partner  of  a  firm,  in  terms  of 
a  contract  of  partnership  which  bound  the 
surviving  partner  to  pay  a  certain  proportion 
of  the  profits  of  the  firm  for  seven  years  to 
the  predeceasing  partner's  truBtees.  Jfc.'ii 
that  the  sums  so  paid  were  capital  and  not 
income,  in  a  question  with  the  widow.  Frrr/^ 
Trs,  V.  Freer,  1897,  24  R  437;  34  S.  L.  B. 
323 ;  4  S.  L.  T.  285. 

81.  Liferenter  and  Fiar  —  Capital  and 
Income  —  Profits  on  BnsineBS  carried  on 
after  Testator's  Death.— ''The  income  and 
produce,*'  of  an  estate  which  included 
leases  of  collieries  which  trustees  ww^ 
entitled  to  carry  on,  held  to  include  the  net 
profits  derived  from  the  collieries,  and  so 
to  be  payable  to  the  liferenter.  Strain's  TrsL 
V.  Strain,  1893,  20  R  1026 ;  30  S.  L.  R.  90(5 : 
1  S.  L.  T.  155.  Metn's  Trs.  v.  Mein,  1901,  3 
F.  994;  38  S.  L.  R  714;  9  S.  L.  T.  110. 
Ferguson  v.  Ferguson^s  Trs.,  1877,  4  R  532  ; 
14  S.  L.  R  377  (overruled). 

82.  Liferenter  and  Fiar  — Capital  and 
Income— Profits  in  Business.— A  contract 

of  co-partnery  bound  the  surviving  partner, 
during  a  fixed  number  of  years  after  the 
death  of  the  other,  to  pay  a  share   of   the 
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profits  for  the  benefit  of  the  predeceaser's 
widow  and  children.  Held  that  these  pa3rinents 
fell  to  be  treated  as  capital  and  not  as  income 
of  the  predeceaser's  estate.  Dyke^  Trs,  v. 
Dykes,  1903,  6  F.  133;  41  S.  L.  R.  84 ;  11 
S.  L.  T.  463. 

83.  Liferenter  and  Fiar— Capital  or  In- 
come —  Besidne  —  Incidence  of  Debt.  —  A 

truster  bequeathed  in  liferent  and  fee  the 
residue  of  his  estate  which  included  rights 
under  a  lease.  The  lease  proved  a  loss  to 
the  estate.  HeUi  that  the  loss  fell  on  capital. 
Ros8horou<jh''R  Trs.  v.  Rossboroiigh,  1888,  16  R. 
157;  26  S.  L.  R.  111. 

84.  Liferenter  and  Fiar  —  Capital  or 
Income  —  Bent  of  Heritage  possessed 
by  Trustees  as  Creditors  in  a  Bond— 
Bule  for  Division.  —  Mrs.  A.  conveyed  to 
her  marriage-contract  trustees  one-seventh 
share  in  the  P.  trust,  for  payment  to  her, 
i7iter  alia,  of  the  income.  The  P.  trust- 
estate  consisted  of  a  mortgage  over  property 
in  India.  The  P.  trustees  entered  into 
possession  of  that  property  and  drew  the 
rents  from  1862,  paying  one-seventh  of  the 
rents  to  Mrs.  A.'s  marriage-contract  trustees. 
In  1894  the  P.  property  was  realised,  and  the 
question  arose:  Were  the  rents  which  had 
been  paid  by  the  P.  trustees  to  the  A.  trustees 
to  be  treated  as  income  or  capital?  Held 
that  the  rents  fell  to  be  apportioned  between 
income  and  capital  in  accordance  with  this 
rule :  Let  x  equal  the  full  sum  received  by 
the  trustees,  and  y  equal  a  sum  which,  if 
invested  at  4  per  cent,  compound  interest  in 
1862  would  in  1894  have  accumulated  to  x; 
then  y  will  represent  the  proportion  effeiring 
to  capital,  x  minus  y  the  proportion  to  income. 
Dempster's  Trs.  v.  Dempster,  1898  (O.  H.),  35 
S.  L.  R.  657. 

85.  Liferenter  and  Fiar— Capital  or  In- 
come — -  Trust  —  Investments.  —  Held,  in  a 
question  between  liferenter  and  fiar  of  a 
trust-estate,  that  expenses  of  examination 
from  time  to  time  of  the  trust  investments 
were  a  charge  on  capital.  Smith  v.  Bennie, 
1890,  18  R.  44 ;  28  S.  L.  R.  32. 

86.  Liferenter  and  Fiar— Capital  or  In- 
come —  Trust  Investments  —  Wearing  In- 
vestment.— A  truster  directed  his  trustees 
to  retain  certain  of  his  investments  in  ships. 
In  a  question  between  the  liferenter  and 
fiars  of  the  estate,  held  that  the  liferenter 
was  entitled  to  the  whole  annual  produce  of 
the  ship  investments.  Ha]fs  Trs.  v.  Hay 
1903  (0.  H.),  11  S.  L.  T.  306. 


87.  Liferenter  and  Fiar  —  Authority 
to  borrow  on  Security  of  Subject  of 
Liferent  —  Necessary  Outlays.  —  Persons 
in  possession  of  heritable  property  on  a  title 
in  their  favour  "  for  their  liferent  use  allenarly 
and  their  heirs  and  assignees  in  fee  "  granted 
authority  to  borrow,  on  security  of  the  sub- 
jects, money  necessary  to  meet  necessary 
outlays  upon  them.  Question  :  Was  the  right 
one  of  fee  or  liferent?  Pottie  and  Another, 
Petitioners,  1902,  4  F.  876 ;  39  S.  L.  R.  654 ; 
10  S.  L.  T.  107. 

88.  Liferenter  and  Fiar  — Expense  of 
Erecting  Fences. — The  expense  of  erecting 
new  march  fences  held  to  fall  upon  a  fiar,  there 
being  no  question  of  negligence  on  the  part  of 
the  liferenter.  Mackenzie,  1896  (B.  C),  4 
S.  L.  T.  24. 

89.  Liferenter  and  Fiar  —  Succession 
Duties— Estate  Duties— Debts.— A  testator 
appointed  his  wife  liferentrix  of  his  heritable 
estate  and  residuary  legatee,  with  full  power 
**  to  raise  such  sums  as  may  be  required  to  pay 
all  death  and  succession  duties  which  may 
fall  on  her,  as  well  as  my  debts  and  funeral 
expenses.'*  Held  that  the  liferentrix  was  not 
entitled  to  charge  the  heritable  estate  with 
the  personal  debts  and  funeral  expenses  of 
the  deceased,  nor  with  the  proportion  of 
estate  duty  which  effeired  to  the  moveable 
succession.  Fraser  v.  Croft,  1898,  25  R.  496  ; 
35  S.  L.  R.  420. 

90.  Liferenter  and  Fiar— Lease— Rent- 
Apportionment.— When  a  liferenter  who  has 
let  property  which  is  the  subject  of  the 
liferent  dies  between  terms,  the  rent  due  at 
the  term  succeeding  his  death  falls  to  be 
apportioned  between  his  executor  and  the 
fiar.  Tennent's  Exr.  v.  Lawson,  1897  (O.  H.), 
35  S.  L.  R.  72 ;  5  S.  L.  T.  164. 

91.  Liferenter  and  Fiar— Liferent  use  of 
House— Free  of  Bent,  Taxes,  ftc— Gkui  and 
Water  Bates. — ^Where  a  truster  conferred  on 
his  widow  the  liferent  use  of  a  house  **  free  of 
rent,  feu-duty,  ground  annual,  taxes,  and  all 
other  deductions,"  held  that  she  was  not 
exempted  from  payment  of  gas  and  water 
rates.  Rod^/er's  Trs.  v.  Rodger,  1876,  2  R.  294 ; 
12S.  L.  R.  204. 

92.  Liferenter  and  Fiar— Improvements 
by  Liferenter  in  Error  —  Recompense.  — 

Where  a  liferenter  has  expended  money  in 
improving  the  subject  of  his  liferent,  in  the 
erroneous  belief  that  he  was  fiar, — held  that  the 


1311 


LIFERENT  AND  FEE— LOAN 


1312 


presumption  th*t  he  intended  to  enhance  his 
own  benefit  as  liferenter  was  rebutted  and 
that  therefore  recompense  was  due.  Morriam 
V.  Allan,  1886,  13  R.  1156  ;  23  S.  L.  R.  84a 

93.  Liferenter  and  Fiar  —  Repairs  and 
Improvements— Amelioration  of  Fee  by 
Discharge  of  Heritable  Debt.— Where  a 

liferenter  makes  improvements  on  the  subject 
of  the  liferent,  the  presumption  is  that  he 
does  it  for  his  own  advanta^^e.  So,  an  action 
by  the  assignee  of  a  deceased  liferentrix  for 
payment  of  (1)  a  sum  which  had  originally 
been  secured  as  a  burden  on  the  subjects  and 
which  she  had  discharged ;  (2)  a  sum  expended 
on  estate  improvements — dismiMed  as  irrele- 
vant, there  being  no  averments  of  special 
circumstances.  If^allace  r.  Braid,  1900,  2  F. 
754  ;  37  S.  L.  T.  569. 

94.  Liferenter  and  Fiar— Power  of  Life- 
renter  to  Grant  Leases.  —  Held  that  a 
liferentrix  having  ''the  absolute  control  and 
management  of  the  estates  so  long  as  she 
lives,  without  any  interference"  from  the 
heir  who  was  appointed  to  succeed  her,  had 
not  power  to  grant  agricultural  leases  to 
extend  beyond  her  own  life.  Fraser  v.  Croft, 
1898,  25  R.  496  ;  35  S.  L.  R.  420. 

95.  Liferenter  and  Fiar— Right  of  Fiar 
to  Plant  Trees  on  the  Estate  — Bight  to 
Preserve  them  from  Damage.  —  Form  of 
conclusions  of  summons  in  an  action  of  de- 
clarator and  damages  by  a  fiar  against  a 
liferenter  in  possession  for  the  protection 
from  injury  by  game  and  rabbits  of  young 
trees  planted  by  him  on  the  estate  during 
the  liferenter's  possession,  and  averments  in 
support  thereof  which  were  admitted  to 
proof  before  answer.  Ewing  v.  Ewiny  and 
Others,  1881,  19  S.  L.  R  20. 

96.  Liferenter  and  Fiar— Fetters  on  Life- 
renter— Irritant  Clause  — Construction— 
Bankruptcy. — A  liferent  of  heritable  estate 
was  conveyed  under  a  restriction  against 
"  sales  and  mortgages  "  of  the  interest,  and 
the  restriction  was  fenced  by  an  irritant 
clause.  Held  that  the  restriction  did  not 
strike  at  the  diligence  of  creditors,  or  the 
execution  by  the  liferenter  of  a  trust-deed  for 
creditors.  Chaplin'ft  Trs.  v.  Hoile,  1891,  19  R. 
237 ;  29  S.  L.  R.  190. 

97.  Liferenter  or  Occupant  —  Public 
Burdens  — Bepairs.—HeW  (1)  that  a  lady 
whose  husband  had  directed  his  trustees 
during  her  widowhood  "  to  make  over  to  her  " 


his  house,  but  declaring  that  on  her  secoi^ 
marriage  **  the  whole  liferent  before  provided 
to  her  shall  cease  .  .  ."  was  an  oocupant  of 
the  house  and  not  a  liferenter ;  (2)  that  the 
trustees  were  liable  for  assessments  in  respect 
of  property,  the  widow  for  occupier's  assess- 
ments and  tenant's  repairs.  Uayne's  Trt.  v. 
Bayiie,  1894,  22  R.  26 ;  32  S.  L.  R.  31  2  &  Lu  T. 
276. 

98.  Liferent  Use — Occnpancy  of  House— 
Burdens  on  Fee.  —  Under  an  antenuptia] 
marriage  contract  a  widow  had  right  to  '*  the 
liferent  use  of  any  house  ^  of  which  her  hus- 
band might  die  possessed.  The  husband 
left,  at  his  death,  a  house  which  was  burdeoed 
for  loans.  The  house  was  sold,  and  the  ques- 
tion arose  :  Was  the  widow  entitled  to  the 
interest  of  the  net  proceeds  or  of  the  gross 
price  ? — in  other  words  :  Did  she  enjoy  the 
position  of  a  liferenter,  taking  cum  onere^ 
or  that  of  a  beneficiary  entitled  to  oocopf 
the  house  subject  only  to  the  incidents 
of  a  tenant's  taxation  ?  The  Court  adopted 
the  latter  view.  Cathcart's  Trg,  v.  AUardici^ 
1899,  2  F.  362;  37  S.  L.  R  262  ;  7  S.  L.  T. 
315. 

99.  Liferenter— Double  Liferent  of  sajne 
Estate. — A  widow  had,  by  marriage-oontract, 
a  liferent  in  her  husband's  estate.  At 
the  husband's  death  his  estate  consisted  of 
the  residue  of  his  brother's  estate,  which  was 
burdened  by  an  annuity  which  consumed 
the  income  and  ate  into  the  capital.  The 
widow  herself  enjoyed  this  annuity.  Hrid 
that  the  widow  was  entitled  to  have  the 
reversionary  interest,  which  had  vested  in  her 
deceased  husband,  realised;  and  to  receive  a 
liferent  of  the  sum  so  obtained.  Sttvxirt  v. 
Stevxiii'8  Tni9tee,  1898  (0.  H.),  36  S.  L.  R  625 : 
6  S.  L.  T.  174. 


LOAN 

1.  Building  Loan— Advances  by  Instal- 
ments—Date  at  which  to  be  made.— A 

granted  a  building  feu  to  B.,  and  agreed  to 
procure  for  him  ''a  loan  or  loans  equal  to 
three-fourths  of  the  value  of  the  subjects  to 
be  built  .  .  .  payable  by  instalments^  accord- 
ing to  schedule  annexed  to  one  of  the  missives, 
on  the  certificate  of  C,  the  building  beuur 
always  in  value  one-fourth  more  than  the  pay- 
ments so  made.''  Held  that  B.  was  not  en- 
titled to  have  the  amount  of  the  loan  adjusted 
before  the  building  was  commenced.  Gavim^s 
Trs.  v.  Lee,  1883,  10  R.  448 ;  20  S.  L.  R.  303. 
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2.  Constitntioii  —  Bond     Qualified    by 
Back-Letter — ConstmctioxL— In  January 

1889  a  banking  company  lent  certain  persons 
£500  under  a  bond  by  which  the  debtors  were 
taken  bound  to  repay  said  sum  *' together 
with  the  additional  sum  of  £131, 5s.  of  interest 
on  the  said  advance,  making  together  the 
aggregate  sum  of  £631,  5s."  at  Whitsunday 
1889.  The  lenders  at  the  same  time  granted 
a  back-letter  under  which  the  debtors  were  to 
**  be  allowed  five  years  to  pay  off  the  amount  of 
said  loan,  and  that  by  quarterly  instalments/' 
which  together  amounted  to  £631,  5s.  The 
back-letter,  however,  contained  a  stipulation 
that  in  case  certain  events  occurred  the 
lenders  were  to  have  power  *'  to  call  up  the 
loan  or  balance  thereof  if  they  think  proper, 
and  that  as  fully  and  freely  as  if  this  letter 
had  not  been  granted."  These  events  did 
occur,  and  the  banking  company  in  September 

1890  called  up  the  loan  and  demanded  pay- 
ment of  the  balance  of  the  sum  of  £631,  5s. 
Held  that  the  lenders  were  only  entitled  to 
the  balance  of  the  loan  of  £500  remaining 
unpaid,  with  interest  at  10  per  cent,  up  to 
date.  British  Mutual  Banking  Coy,  v.  Petti- 
grew,  1892,  29  S.  L.  R.  378. 

3.  Constitntioii— Obligation  to  Pay  Debt 
of  Third  Party— Adoption.— There  was  a 

custom  in  Shetland  for  tenants  to  deposit 
sums  with  their  landlord,  who  paid  interest 
on  the  loan.  A  son  succeeded  to  his  father 
in  lauds,  but  did  not  otherwise  represent  him. 
Terms  of  communications  passing  between  the 
son  and  a  lender  which  held  not  to  infer  an 
obligation  on  the  former  to  pay  a  deposit 
made  to  his  father.  Henry  v.  Scott,  1892,  19 
B.  545  ;  29  S.  L.  R  486. 

4.  Constitntion— Promise  to  Pay— Con- 
ditional Promise.  —  A  son  who  owed  his 
father  money  wrote:  "I  will  do  my  best  to 
pay  this  to  you  and  your  representatives.'' 
Held  that  the  letter  would  not  support  an 
action  for  payment  of  the  svun  lent  by  the 
father.  Balfour  Melville^s  Factor  v.  Balfour 
Melville,  1901  (O.  H.),  8  S.  L.  T.  454. 

5.  Corporeal  Moveable— Injury  to  while 
in  Charge  of  Lender— Liability.— He  who 
borrows  corporeal  moveables  and  returns  them 
in  a  damaged  condition  must  show  that  the 
damage  resulted  from  inherent  vice  or  accident 
and  not  from  his  fault ;  or  pay  for  the  damage. 
Bain  v.  Strang,  1888, 16  R  186 ;  26  S.  L.  R  137. 

6.  Documents  —  Borrowing  Beceipt.  — 
''Where  any  one  borrows  documents  on  a 


borrowing  receipt,  his  duty  ante  omnia  is  to 
return  the  documents,  whatever  claim  he  may 
have  in  regard  to  them  otherwise."  (Per  Ld. 
Trayner.)  M'Lay  and  Others  v.  Hampton,  1898, 
25  R  1198;  35  S.  L.  R  918.  Of.  Reid,  John- 
ston <k  Coy,  V.  Japp  <fc  Yeaman,  1898  (O.  H.)> 
6  S.  L.  T.  231. 

7.  Evidence  —  Bank  Cheque  —  Current 
Account  — Agent  and  Client. — Held  that 
loans  by  a  law-agent  to  a  client,  which  were 
entered  as  a  series  of  transactions  in  an 
account  current  between  them,  were  suffi- 
ciently instructed  by  the  production  of  the 
agent's  cheque  indorsed  by  the  client.  Rohb 
V.  RoWs  Trs.,  1884,  11  R  881;  21  S.  L.  R. 
602. 

8.  Evidence  — Holograph  Letter— Con- 
struction.— "  I  do  certify  that  my  son  R  P. 
lent  me  half  the  money  to  build  the  house. 
...  I  have  willed  it  to  him."  This  is  a  frag- 
ment of  a  holograph  letter  from  a  father  to  his 
son.  Held  that  the  writing  did  not  prove  a 
loan  of  £350  by  the  son  to  his  father.  Patrick 
V.  Patricias  Trs,,  1904,6  F.  836;  41  S.  L.  R 
639  ;  12  S.  L.  T.  169. 

9.  Evidence— 1.0.  U.— An  I.O.U.,  although 
not  holograph  or  tested,  being  signed  by  the 
debtor,  is  evidence  of  a  loan.  Nicholson  v. 
StuarVs  Exr.,  1896  (O.  H.),  3  S.  L.  T.  233. 

10.  Evidence  — LO.U. —Opinion  by  Ld. 

Kyllachy  that  an  I.O.U.  being  a  document 
of  obligation  should  be  holograph  or  tested. 
Opinion  contra  by  Ld.  Young.  PcUerson  v. 
Paterson,  1897,  25  R  144;  35  S.  L.  R  160; 
5  S.  L.  T.  209. 

11.  Evidence  —  LO.U.  —  Acknowledg- 
ment of  Debt  — Presumption. —  A  person 
signed  and  delivered  to  another  two  I.O.U.S. 
In  a  subsequent  action  for  the  amount  con- 
tained in  them,  he  alleged  that  they  were 
truly  granted  as  receipts  for  repayment  of 
money  which  had  been  previously  advanced 
by  his  brother  to  the  pursuer.  Held,  after  a 
proof  prout  de  jure,  that  he  had  failed — the 
onu^  of  proof  being  upon  him — to  establish 
his  averment,  and  decree  pronounced  against 
him  for  the  amount  of  the  I.O.U.S.  Paterson 
V.  IFilsm,  1883,  21  S.  L.  R.  272. 

12.  Evidence— LO.U.— Nature  of  Obliga- 
tion Constituted  by  LO.U.— Opinion  that 
an  I.O.U.  is  not  a  document  of  debt  by  itself 
constituting  the  debt,  and  that  the  debt  for 
which  the  LO.U.  is  granted  must  be  specified 
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on  reoord  and  proved.  Cockran$  v.  Rumll^ 
1891,  28  a  L.  B.  697. 

13.  Eyidence—LO.U.— Payment.— FeU 

that  a  holograph  LO.U.,  found  in  the  hands  of 
one  alleging  loan,  was  proof  of  the  constita- 
tion  and  resting-owing  of  the  debt,  and  that 
payment  could  be  proved  only  by  writ  or 
oath.  ThxenC$  TVs.  v.  CoUie,  1899,  1  F.  764; 
36  S.  L.  R  567 ;  7  &  L.  T.  4. 

14.  Eridence— LO.n.—PromiBSoiy  Note. 

— ObtervaJtioru  {per  Ld.  Toung)  on  the  dis- 
tinction between  a  mere  acknowledgment 
of  debt  and  an  express  obligation  to  pay. 
Neil8(nC$  Tr$,  v.  NeiUon'i  Tr$.y  1883, 11  R.  119; 
21  a  L.  R.  94. 

15.  Eyidence— LO.U.— Subeegnent  Dona- 
tion.— In  an  action  by  the  executors  of  a 
deceased  person  for  repayment  of  a  loan  by 
the  deceased,  the  defender  admitted  the 
money  was  lent  to  him  and  that  he  had  given 
an  I.O.n.  for  the  amount,  but  averred  that 
the  deceased  subsequently  made  a  gift  of  it  to 
him,  and  that  she  returned  the  1.0.  (J.,  which 
he  destroyed  on  her  instructions.  Held  that 
parole  proof  was  competent  to  prove  these 
averments.     AnderaonU  Tr$,  v.  WebsUr,  1883, 

11  R.  35;  21  S.  L.R.  20. 

16.  Evidence— Parole.— A.  granted  to  B. 
a  document  in  the  following  terms: — "Re- 
ceived from  B.  on  loan  £400."  Opinions  as  to 
the  competency  of  parole  evidence  to  prove 
that  A.  had  received  the  money  on  behalf  of  a 
company  of  which  he  was  an  official  WeUKs 
Trs.  V.  Forbes,  1885,  12  R.  851 ;  22  S.  L.  R  257. 

17.  Evidence— Parole— Writ  or  Oath— 
Cheque  —  Executor. — Loans  can  be  proved 
only  by  writ  or  oath  of  the  borrower.  Parole 
evidence  is  admissible  to  prove  that  the  writ- 
ing founded  on  is,  in  truth  and  in  law,  the 
borrower's  writ ;  but  it  cannot  be  admitted 
to  prove  the  essential  facts  which  go  to  con- 
stitute loan.  The  writ  of  an  executor  is  not 
the  writ  of  the  debtor,  and  will  not  prove  the 
debt ;  so  that,  if  the  executor  pay  without 
sufficient  evidence,  the  payment  may  be  dis- 
allowed on  an  accounting  with  the  parties 
really    interested    in    the    executry    estate. 

Held  that  a  loan  to  a  deceased  borrower  was 
not  proved  by  (1)  a  cheque  drawn  by  the 
hypothetical  lender  in  favour  of  deceased  or 
bearer,  and  paid  by  the  bank  but  not  in- 
dorsed; (2)  an  affidavit  by  the  executor  of 
the  deceased  in  support  of  a  claim  for  return 
inventory  duty,  wherein  the  claim  of  loan  was 


included  as  a  debt  paid  and  **  due  and  owing 
from  deceased  at  the  time  of  his  death**;  (3) 
an  incidental  mention  of  the  debt  as  doe  in 
an  agreement  between  the  execator  and  the 
beneficiaries  under  the  trust.  Dvnn^s  Tn.  ?. 
Hardy,  1896,  23  R.  621 ;  33  &  L.  R  438 ;  3 
S.  L.  T.  329. 


18.  Eridence— Prescribed  Bill— Entnn 
in  Debtor's  Books. — Held  that  (I)  entries  in 
the  debtor's  business  books  of  interest  rega- 
larly  paid,  (2)  a  prescribed  bill  with  notee  of 
interest  paid  indorsed  upon  its  bade,  proved 
the  constitution  and  resting-owing  of  a  ksn. 
Muir  V.  Goldie^s  Trs,,  1898  (O.  H.),  6  S.  L  T. 
188.    [See  voce  BUI  of  Exchange,] 


19.  Evidence  —  Receipt  —  Obligatiaa  to 
Bepay. — ^A  receipt  for  £500  "  on  loan  and  on 
which  I  agree  to  pay  interest  at  4  per  cent,' 
held  good  evidence  of  constitution  and  restinf- 
owing  after  the  lapse  of  twenty  years.  Chr^ 
V.  Chrystal,  1900,  2  F.  373;  37  S.  L.  R  278;  7 
S.  L.  T.  319. 

20.  Evidence— Writ— Admitwions  on  Be- 
cord— Parole  ETidence. — In  an  action  foe 
the  recovery  of  money  which    the  purses 
averred  that  he  had  lent  the  defender,  de- 
fender admitted  on  record  having  received  ths 
sums,  but  as  donations.    Her  other  writ  was 
a  letter,  **  I  would  never  condescend  to  owe 
any  one  money ;  indeed,  I  never  did  all  mj 
life  till  this.^    At  the  proof  pursuer's  counsel 
asked  defender,  ''Did  you  receive  the  ssid 
sumsP''    Question  objected  to.      Objection 
sustained.    It  was  not  competent  to  attempt 
to  prove  receipt  except  by  writ.     The  writ 
here  consisted  of  the  admissions  on  record, 
but  these  must  be  taken  with  the  qaalifica- 
tions  there  expressed.    CoghUL  v.  CoghiU^  1&^ 
(0.  H.),  4  S.  L.  T.  216. 

21.  Evidence— Writ— Entry  in  BnsineBS 
Books. — Entries  in  a  defender's  baaaoess 
books  which  held  not  to  prove  loan  serif^ 
M'Rae  v.  Williamson  Brothers,  1877,  14  S.  L.  R 
562. 

22.  Evidence— Writ— ImprobatiTe  Writ 
—Proof  of  loan  must  be  by  writ  or  oatk,  bet 
the  writ  founded  on  need  not  be  either  holo- 
graph or  tested.  Paterson  v.  Patersony  1897, 
25  R.  144  ;  36  S.  L.  R  130  ;  5  &  li,  T.  5SO^ 


23.  Evidence  —  Writ  of  A^ent. 
action  for  repayment  of  a  loan  (the 
being  deceased)  the  creditor  tendered 
letters  of  the  borrower's  agent 


-In  as 


1317 


LOAN— LOCAL  GOVERNMENT 


said  loan,  deposit  receipts,  states,  &c,,  but  no 
writ  of  the  borrower.  The  borrower's  agent 
deponed  to  having  sent  the  letters  and  de- 
posit receipts,  &c.,  framed  the  states,  <ftc. 
Held  that  the  pursuer  had  instructed  a  loan 
haUU  modo,  and  was  entitled  to  decree. 
Opinion  {jper  Ld.  Justice-Olerk)  that  a  loan 
may  be  proved  by  the  writ  of  the  authorised 
agent  of  the  debtor.  Laidlaw  v.  Shaw,  1886, 
13  R.  724 ;  23  S.  L.  R.  693.  Bryan  v.  Butters 
Bros.,  1892, 19  R.  490 ;  29  S.  L.  R.  415. 

24.  Money-lending  Transaction— Extor- 
tion—Representation  as  to  Terms  of  Busi- 
ness.— The  Lord  Ordinary  refused  to  enforce 
a  money-lending  transaction  which  he  found 
to  be  exorbitant  and  unconscionable.  Oordon^s 
Administrator  v.  Stephen,  1902  (0.  H.),  9 
S.  L.  T.  397.  Of.  Young  v.  Gordon,  1896,  23 
R  419  ;  33  S.  L.  R.  311 ;  3  S.  L.  T.  249. 

25.  Money-lending— Excessive  Interest 
—Money-lenders  Act,  1900,  sec  1.— Transac- 
tion held  struck  at  by  the  Act.  Exchange  Loan 
Coy.  v.  Torrance,  1904  (0.  H.),  41  S.  L.  R.  303  ; 
11  S.  L.  T.  678. 

26.  Money-lender— Excessive  Interest— 
Harsh  and  Unconscionable  Transaction- 
Money-lenders  Act,  1900,  sec.  1.— A  money- 
lender advanced  £600.  The  debtor  undertook 
to  repay  £700  in  seven  monthly  instalments 
of  £50  and  one  of  £350  ;  on  all  arrears  30  per 
cent.  The  Lord  Ordinary  was  unable  to  hold 
the  rate  of  interest  excessive  or  the  bargain 
harsh  or  unconscionable.  Pall  Mall  Bank, 
Ltd.  V.  Philp's  Trustee,  1904  (0.  H.),  41  S.  L.  R 
621 ;  12  S.  L.  T.  139. 

27.  Repayment— Conditional  or  Absolute 
—Obligation  to  Repay— Right  in  Security. 
— An  agreement  as  to  the  form  of  a  security 
held  not  to  import  any  discharge  of  the  pri- 
mary obligation  to  repay  a  loan.  Coiisidine  v. 
Muir,  1901  (O.  H.),  9  S.  L.  T.  301. 


LOOAL  GOVERNMENT 

Accounts,  1,  2. 
Assessments,  9 ;  and  see  voce. 

fiOUNDABIBS,  3,  4. 

commissiokebs  of  supply,  5-8. 
County  Council,  10-14. 
County  Councillor,  15. 
District,  11-13, 
Lighting,  16, 17. 


Parish,  18-23. 
POLIOB,  see  voce. 
Pbooubator-Fisoal,  24. 
Public  Health,  see  voce. 
Registrar,  19. 
Roads,  see  voce. 
Scavenger,  18,  25. 
Secretary  for  Scotland,  2 
Surcharge,  1,  2. 

1.  Accounts  — Surcharge — S< 
Scotland—ReTiew. — It  rests  wit! 
tary  for  Scotland,  on  a  report  b 
auditor   that    charges    in   count; 
should  be  disallowed,  to  determii 
the  charges  in  question  are  illegal 
upon  whom  they  shall  be  surcha 
decision  is  not  subject  to  review,  I 
reduced  on  the  ground  of  ultra  v 
UicMan  ds  Machinnon  v.  Cameron,  1£ 
6  S.  L.  T.  384. 

2.  Accounts— Surcharge— Pers 
as  having  ''made  Payment  "—Loo 
ment  (Scotland)  Act,  1889,  sec.  70 

70  (5)  of  the  Local  Government 
Act,  1889,  enacts  that  where  a  coun 
discovers  in    the   county  account 
which  should  in  his  opinion  be  disa 
shall  report  thereon  to  the  Secretar 
land,  who  shall  '*  after  due  inquiry 
questions  raised  by  the  report,  and 
allow  all  illegal  payments,  and  sure! 
same  on  the  person  or  persons  mak 
.  .  ."  Held  that  members  of  a  dist 
mittee  who  had  signed  a  cheque  in  pa 
an  illegal  debt  out  of  the  county  fu 
properly  held  to  be  persons  "mak 
ment "  in  the  sense  of  the  Act.     M 
i&  Machinnon  v.  Cameron,  1899  (0.  H.), 
384. 

3.  Boundary  Oommissioners  — 
ment  of  Pecuniary  Relations  of 
Parishes. — Boundary  Gommissionert 
the  Local  Government  Act,  1889,  hav( 
failing  an  arrangement  being  come  to  i 
the  parties,  to  adjust  the  pecuniary  reU 
parishes  whose  boundaries  have  been  c 
Powers  exercised  in  relation  to  su 
paupers  settled  in  area  transferred  fi 
parish  to  another.     Galashiels  v.  Meh 
spectors,  1894,  21  R  391 ;  31  S.  L.  R 
S.  L.  T.  461 ;  and  see  1892,  19  R  1 
S.  L.  R.  633. 

4.  Boundary  Oommissioners— Regt 
of  Rights  and  Liabilities  of  Paris 
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Special  Oase— Local  GtoTemmantActk  1889, 
sees.  49,  60.— The  Local  Government  Boun- 
dary Oommissioners  pronounced  an  order  de- 
t4iching  a  portion  of  one  parish  and  annexing 
it  to  another  parish*  In  order  to  adjust  the 
respective  liabilities  of  the  two  parishes  for 
the  parochial  relief  of  persons  resident  in  the 
transferred  portion  the  Commissioners  pre- 
sented a  special  case  to  the  Oourt.  ffeld  that 
no  question  of  law  was  raised,  the  question 
being  one  the  Commissioners  must  decide 
themselves.  Borthwick  P.  B,  v.  Temple  P,  B., 
1891, 18  R.  1190  ;  28  8.  L.  R  897. 

5.  OomxniBsioners  of  Supply— Factor— 
Whether  Entitled  to  more  than  One  Vote 
when  representing  Several  InterestB  — 
Proxy— Valuation  of  Lands  Act,  sec.  19.— 
A  factor  acting  for  a  commissioner  of  supply 
does  not  vote  by  proxy,  but  imder  a  separate 
qualification  established  by  the  above  statute, 
and  however  many  qualifications  he  may  have, 
he  is  only  entitled  to  one  vote.  Oraigie  v. 
Aberdeenshire  Commrs.  of  Supply ^  1879,  7  R.  62; 
17  S.  L.  R.  6. 

6.  Oonunissioners  of  Supply— Qnaliflcft- 
tion— Factor — Lands  Valuation  (Scotland) 
Act,  1854  (17  ft  18  Vict.  c.  91),  sees.  19,  42. 
— ^A  factor  for  trustees  infeft  in  lands  and 
heritages  of  the  requisite  amount  of  rent  or 
value  may  be  enrolled  as  a  commissioner  of 
supply  under  sees.  19  and  42  of  the  Statute 
17  &  18  Vict.  c.  91.  Boyd  v.  Commrs,  of  Supply 
of  Lanarkshire,  1877  (0.  H.),  14  S.  L.  R  489. 

7.  Oonunissioners  of  Supply— >Qaaliflca- 
tion— Husband  of  Heritable  Creditor.— 
The  husband  of  a  lady  who  was  heritable 
creditor  in  actual  receipt  of  the  rents  and 
profits  of  certain  heritable  subjects  by  virtue 
of  a  decree  of  maills  and  duties  following  upon 
a  bond  and  disposition  in  security,  but  who 
was  not  himself  possessed  of  the  necessary 
qualification  for  a  commissioner  of  supply  of 
the  county,  claimed  to  be  enrolled  as  a  com- 
missioner of  supply  on  the  ground  that  he 
was  the  husband  of  a  proprietor  infeft  in 
lands  and  heritages  sufiicient  to  make  up  the 
necessary  qualification.  Held  (per  Ld.  Kin. 
near,  Ordinary)  that  he  had  not  a  sufficient 
qualification.  Stark  v.  The  Commrs,  of  Supply 
for  Dumbartonshire,  1885  (0.  fl.),  22  S.  L.  R. 
599. 

8.  Commissioners  of  Supply  —  Parish 
Minister— Qualification— Lands  Valuation 
(Scotland)  Act  (17  ft  18  Vict.  c.  91),  sec.  19. 
— Parish  ministers  having  in  virtue  of  their 


offices  glebes  above  £100  of  yearly  value,  hdd 
not  to  have  the  statutory  qualification  under 
the  Lands  Valuation  (Scotland)  Act,  1854^  to 
be  enrolled  as  oonunissioners  of  supply.  Ltdie 
▼.  The  Orkney  Commrs.  of  Supply^  1883  (O.  H.), 
20  S.  L.  B.  362. 

9.  County  Oouneil— Assessinir  PoweiTB.-^ 

A  county  council  has  no  power  to  aoaoos  lands 
or  heritages  within  a  royal  or  parliamentary 
burgh.  Observations  on  the  assessing  powers 
of  county  councils.  Galashiels  v.  SeUdtk  C.  C, 
1896,  23  R.  818  ;  33  a  L.  R  622;  4  S.  L.  T. 
50.  Maearthur  ▼.  Argyll  C.  C,  1898,  25  R. 
829;  35  &  L.  R  612;  5  S.  L.  T.  394. 

10.  County  Council— Burig^— Consolida- 
tion of  Police  Establishments—Standing 
Joint  Committee  acting  as  Police  Com- 
mittee—Police Act,  1857,  sees.  2, 61— Local 
GoTomment  Act,  1889,  sees.  11,  18,  97.— 
In  1893  the  police  establishments  of  the 
county  and  burgh  of  Elgin  were  consolidated. 
It  was  agreed  that  the  burgh  should  have 
right  to  appoint  three  members  of  the  stand- 
ing joint  committee  of  the  county,  ''who 
shall  not  be  entitled  to  vote  or  act  in  any 
matters  under  sec.  18  (6)  (7)  of  the  Local 
Government  Act,  1889."  Held  (1)  that  the 
magistrates  were  entitled  to  appoint  three  of 
their  number  to  be  members  of  the  standing 
joint  committee  of  the  county  of  Elgin  when 
acting  as  ''the  Police  Standing  Committee 
under  the  PoHce  Act,  1857 " ;  (2)  that  the 
members  so  elected  were  entitled  to  vote  in 
the  election  of  the  standing  joint  committee 
when  it  is  acting  as  the  police  committee 
under  the  Police  Act,  1867;  but  that  they 
were  not  entitled  to  vote  in  the  election  of 
a  permanent  chairman  to  the  standing  joint 
committee.  Elgin  C.  0.,  1897,  24  R  637  ;  34 
S.  L.  R  406 ;  4  S.  L.  T.  309. 

11.  County  Coundl— District  Committee 
—Acquisition  of  Land— Claim  for  Compen- 
sation— Defenders. — ^In  an  action  for  com- 
pensation for  land  acquired  by  the  local 
authority  for  the  site  of  a  hospital — Que^ion : 
Whether  the  district  committee  or  the  county 
council  should  be  called  as  defenders.  Lanctrk 
Mid.  Ward  D.  C.  v.  Marshal,  1896,  24  R  139 ; 
34  S.  L.  K.  130  ;  4  S.  L.  T.  140. 

12.  CountyCouncil— Acquisition  of  Land 
by  County  Council  by  Voluntary  Agree- 
ment—Compulsory Powers— Public  Health 
(Scotland)  Act,  1867,  sees.  39, 116.— Ojptnwww 

that  the  Public  Health  Act,  1867,  sec  116, 
only  applies  where  there  is  a  statutory  power 


given  to  acquire  lands  compulsorily.  The 
Middle  Ward  of  Lanark  D,  C.  r.  Marshall,  1896, 
24  R.  139;  34  S.  L.  R.  130;  4  S.  L.  T.  140. 

13.  OoTmty  Council— District  Oommittee 
— Special  Case. — The  county  council  of  Box- 
burgh  maintained  that  certain  operations  on 
a  bridge  were  repairs,  the  district  committee 
that  they  amounted  to  reconstruction.  These 
parties  presented  a  special  case  to  have  it 
determined  what  was  the  character  of  the 
operations,  and  the  consequent  liability  for 
assessment.  Case  dismissed  as  incompetent, 
the  district  committee  having  no  interest  in 
the  question — From  what  rateable  area  is  to 
be  found  the  money  to  pay  for  the  bridge  P 
Roxburgh  C.  C.  v.  Melrose  Z>.  0.,  1897,  24  R. 
657 ;  34  S.  L.  R  481 ;  4  S.  L.  T.  329. 

14.  Comity  Council  —  "  Regulation  "  — 
Printing  Valuation  Roll  —  Approval  of 
Treasury. — A  resolution  by  a  county  council 
to  have  printed  the  valuation  roll  is  not  a 
resolution  in  the  sense  of  sea  83  of  the  Local 
Government  Act,  1889,  so  as  to  require  the 
consent  of  the  Treasury.  Lanark  C,  C.  v.  Lord 
Advocate,  1892,  19  R.  617 ;  29  S.  L.  R.  497. 

15.  County  Councillor— Qualification  — 
Divided  County. — See  Morries  Stirling  v.  Stir- 
ling a  0.,  1900  (0.  H.),  7  S.  L.  T.  351. 

16.  Lighting— Light  of  an  Improved  Kind 
—Burgh  Police  Act,  1892,  sec.  99.— It  is 
quite  proper  for  a  local  authority  to  employ 
oil  lamps  as  an  illuminant  in  a  special  lighting 
district.  Fleming  and  Others  v.  Liddesdale  D,  C, 
1897,  24  R.  281 ;  34  S.  L.  R  250 ;  4  S.  L.  T. 
229. 

17.  Lighting— Special  Lighting  District 
—Local  Government  Act»  1894»  sec.  44— 
Burgh  Police  Act,  1892,  sec.  99— Ultra 
vires. — Held  that  it  was  uUra  vires  of  a  dis- 
trict committee  to  pass  a  resolution  forming 
a  whole  parish  into  a  special  lighting  district, 
where  their  true  purpose  was  not  to  light  the 
special  district  so  formed,  but  a  village  which 
lay  within  the  parish.  Fleming  v.  Liddesdale 
D.  a,  1897  (0.  H.),  5  a  L.  T.  191. 

18.  Parish— Parochial  Board— Powers- 
Appointment  of  Scavenger — Assessment 
for  Wages— Public  Health  Act,  1867,  sec. 
8. — Held  that  a  parochial  board  was  entitled 
to  appoint  a  scavenger  for  a  village,  and  to  as- 
sess the  parish  in  which  the  village  lay  for  his 
wages.  Robertson^  dbc.  v.  Midcalder  Parochial 
Board,  1883,  11  R  350;  21  S.  L.  R.  241. 


19.  Parish— Parochial  Board— Registrar 
—Mandatory— Registration  Act,  1854»  sees. 
8,  9,  12— Poor-Law  Amendment  Act^  1845. 

— Held  that  at  meetings  of  a  parochial  board 
to  elect  a  registrar  in  conformity  with  the 
Act  of  1854,  heritors  who  are  members  of  the 
board  are  entitled  to  be  represented  by  man- 
datories. Laurie  v.  Thomson,  <hc,,  1874,  1  R. 
402;  lis.  L.R.208. 

20.  Parish  Council— District  Committee 
— Title  to  Sue— Local  Government  Act^ 
1894,  sees.  21,  23,  24. — A  district  committee 
has  no  title  to  sue  on  a  contract  made  by  the 
superseded  parochial  board,  whose  powers 
were  transferred  by  the  Local  Government 
Act,  1894,  to  the  parish  council,  not  to  the 
district  committee.  Magistrates  of  Kilmarnock 
V.  Reid,  1896  (O.  R),  3  S.  L.  T.  315. 

21.  Parish— Division  and  Erection— New 
Parish— Crder  of  Secretary  for  Scotland- 
Local  Government  Act,  1889,  sec.  51— Local 
Government  Act,  1894^  sec.  46.— The  Secre- 
tary for  Scotland  by  order  can  divide  a  parish 
and  erect  a  portion  into  a  new  parish.  Dundee 
Comhinalion  P.  G.  v.  Secretary  for  Scotland,  1901, 
3  F.  848;  38  S.  L.  R.  619;  9  S.  L.  T.  54. 

22.  Parish  —  Union  of  Parishes  —  In- 
spectors of  Poor  — Poor— Local  Govern- 
ment (Scotland)  Acts,  1889  and  1891— 
Two  separate  parishes  were  united,  in  terms 
of  the  Local  Government  Acts,  1889  and 
1894,  by  order  of  the  Secretary  for  Scotland, 
who  declared  that  the  former  parish  councils 
should  cease,  and  their  whole  .  .  .  officers 
and  servants  be  transferred  to  the  council 
of  the  new  parish.  Held  that  under  this 
order  poor  inspectors  of  the  two  former 
parishes  continued  to  hold  office  under  the 
new  council,  and  discharge  their  accustomed 
duties.  Seaton  v.  Arbroath  Parish  Council, 
1896, 23  R  763;  33  S.  L.  R.  583  ;  4  S.  L.  T.  25. 

23.  Parish  Trust  or  Ecclesiastical  Charity 
—Local  Government  Act»  1894»  sees.  SO, 

54. — See  B&ness  Parish  Council  v.  Bo^nsss  Kirk- 
Sesdon,  1900,  2  F.  661 ;  37  S.  L.  R  472 ;  7 
S.  L.  T.  399. 

24.  Procurator-Fiscal— Remuneration- 
County  as  distinguished  from  Criminal 
Business.  —  Held  that  the  procurator-fiscal 
of  Lanark  was  not  entitled  to  remuneration 
from  the  County  Council  for  work  done  by 
him  in  the  county  other  than  (1)  criminal 
prosecutions  where  papers  were  submitted 
to  the  Grown  counsel;  (2)  crinunal  proseou^ 
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tiont  in  the  Sheriff  Court  proceeding  on  a 
warrant  from  the  Sheriff.  Lanark  Couniy 
Counca  y.  HaH,  1904  (H.  L.)»  6  F.  31 ;  41 
S.  L.B.  374;  11  S.  L.  T.  766. 

25.  ScavMiciag  District  —  Bight  of 
District  Committee  to  dispose  of  Beftise 
—Local  Ck>Teniment  Act^  18H  mc-  ^ 
(1)  (b)  and  (2)  —  Burgh  Police  Act^  180% 
sees.  107  (2),  109. — It  is  within  the  power*  of  a 
district  committee,  on  a  requisition  by  at  least 
ten  parish  electors,  to  form  a  pahsh  or  portion 
thereof  into  a  special  scavenging  district,  by 
putting  into  operation  sec.  44  of  the  Local 
Gk>yemment  Act,  1894,  but,  if  they  wish  to 
have  a  good  title  to  ''the  dust,  night-soil, 
dung,  ashes,  rubbish,  filth,  and  manure" 
which  formerly  belonged  to  the  inhabitants 
of  the  district,  they  must  be  careful  to  adopt 
in  terms  sec.  107  of  the  Burgh  Police  Act, 
1892.  So,  where  the  requisition  called  upon 
the  district  committee  to  form  a  scavenging 
district,  and  "to  resolve  that  sees.  108  to 
127,  &c.,  or  such  other  sections  of  the  Burgh 
Police  Act,  1892,  as  you  may  determine,  be 
adopted," — hM  that  the  district  committee 
were  not  entitled  under  that  requisition  to 
adopt  sec.  107,  and  that  they  had  no  right  to 
demand  the  refuse  referred  to  in  that  section. 
Hill  V.  Qrard,  1899  (J.),  2  A.  666  ;  1  F.  42 ; 
36  S.  L.  R  317  ;  6  S.  L.  T.  295. 

26.  Secretaiy  for  Scotland  — Bedaction 
of  Determixiation  of  —  Defenders  —  Sur- 
charging.— In  terms  of  sec.  70  of  the  Local 
Government  Act,  1889,  the  Secretary  for 
Scotland  is  appointed  to  decide  all  questions 
of  illegal  charges  in  the  county  accounts,  and 
to  determine  on  whom  such  payments  shall 
be  surcharged.  Held  that  an  action  for  the 
reduction  of  such  a  determination  could  not 
competently  be  addressed  against  the  Secre- 
tary for  Scotland,  he  having  discharged  his 
statutory  duty,  and  having  neither  title  nor 
interest  to  defend.  A  new  action  was 
subsequently  brought  (and  sustained)  against 
the  county  auditor.  Maclachlan  dc  Mackinnon 
V.  Cameron,  1899  (0.  H.),  6  S.  L.  T.  384. 


LUNACY 

1.  Insanity— Insane  Person  Defender  in 
Action  of  Divorce  —  Curator  ad  litem.— 
At  the  date  of  service  of  an  action  of  divorce 
the  defender  was  insane.  On  the  motion  of 
the  pursuer  the  Lord  Ordinary  appointed  a 
curator  ad  litem.  Rossie  v.  Rossie,  1899  (0.  H.)) 
6  S.  L.  T.  367. 


2.  Insanity— Tasting  Capacity — Ooncor- 
r«nce  of  Qeneral  Sanity  and  Partiealar 
Delnsions. — A  man  otherwise  Bane  and  of 
business  capacity  may  yet  be  subject  to  in- 
sane delusions  which  so  dominate  hia  imagina- 
tion as  to  render  him  of  unsound  diopoaing 
mind.  Per  Ld.  Watson :  '*  A  testam-entazy 
disposition  cannot  receive  effect  if  it  be  ahown 
that  its  provisions  were  prompted  by  aa 
insane  delusion  or  delusions  existing  in  the 
mind  of  the  testator."  Hope  v.  Hope's  Tr$^ 
1898  (H.  L),  1  F.  1 ;  35  S.  L.  R  971 ;  6 
S.  L.  T.  132. 

3.  Insanity— Tasting  Capacity— Partial 
Insanity. — ^An  officer  while  suffering  from 
insane  delusions  committed  suicide,  leaving 
a  will  dated  immediately  before  hia  death. 
The  will  was  in  itself  reasonable,  and  appa- 
rently in  no  way  connected  with  hia  mono- 
mania. The  heir-«t-law  brought  an  action  of 
reduction.  Held  that  the  delusion  of  the 
deceased  was  not  so  connected  with  hia  will 
as  to  justify  its  reduction  as  not  being  really 
the  will  of  the  deceased.  BaUarUyne  v.  Evans^ 
18S6, 13  R.  652 ;  23  S.  L.  R  449. 

i.  Insanity— Ward  of  Curator  Bonis— 
Recall  of  Cniatory— Power  of  Ward  to 
bind  Estate  for  Escpenses.- A  ward  under 
curatory  who  employs  a  law-agent,  acting  in 
good  faith,  to  obtain  a  recall  of  the  curatory, 
binds  his  estate  to  the  extent  of  remnnezat- 
ing  the  law-agent.  This  is  the  limit  of  the 
ward's  power  to  bind  his  estate.  So,  an  agent 
in  these  circumstances  making  a  will  for  the 
ward  has  no  claim  against  his  estate.  CampbeU 
V.  M'lnnes  and  Another,  1904  (O.  H,),  41  S.  Ll  IL 
301;  11  S.  L.  T.  686.  [See  voce  Jvdieial 
-Factor.] 

5.  Wrongftil  Certificate  of  Lunacy  — 
Statutory  Penalty  —  Bight  of  Injured 
Party  to  Sne  for— Act  55  Oeo.  IIL  c  69^ 
sees.  8,  19.— The  party  injured  by  a  doctor's 
granting  a  certificate  of  lunacy  without  due 
inquiry  is  not  entitled  to  sue  for  the  statutory 
penalty.    Mackintosh  v.  Weir,  1876,  2  R.  877. 


MABBIAGE-CONTSACT 

See  Husband  and  Wife. 

aoquibenda,  8>24. 

Alimentary  Pbovibion,  25,  66,  69 ; 
Aliment. 

Annuitt,  26-28 ;  see  Annuity. 

Antenuptial,  1-6,  7,  74. 


i 


Assign ATioN,  6,  61. 

Conditio  si  bins  liberis,  43. 

CONQUBBT,  9, 10,  29,  30. 

Constitution,  7. 

conbtbugtion,  8-56,  68. 

Dbnudino  of  Trustbbs,  62,  68,  71-76. 

DiYORCB,  14,  64,  55 ;  see  //uihand  and  Wife. 

Donation  inteb  vibum  bt  uxobem,  6; 
see  fftuhand  wnd  Wife, 

Failure  of  Tbubtebs,  77. 

Fraud,  3, 12,  64. 

Jus  mariti,  11,  20,  24,  36,  37;  see  Huaband 
and  Wife. 

Jus   reuctjb,   38-40;    see  Huaband   and 

Wife. 
Jus  RELIOTI,  41 ;  see  ffiuhand  and  Wife. 
Lbgitim,  42  ;  see  Parent  and  ChUd. 
Provisions  to  Children,  34,  48-51,  56- 

60,  68,  65,  67,  70,  75. 
Reduction,  3,  64. 
Rei  interventus,  7. 
Bevooabilitt,  2,  4,  5,  58,  59,  62,  65-70. 
Tbbob,  78. 
Trust,  2-5,  61,  66,  71-78. 

1.  Antenuptial?— Ezecution  after  Mar- 
riai^e. — Question  whether  a  contract  executed 
immediately  after  the  marriage  ceremony  was 
entitled  to  the  status  of  an  antenuptial  con- 
tract P  Cooper  V.  Cooper,  1888  (H.  L.),  16  R. 
21 ;  25  S.  L.  R.  400. 

2.  Antenuptial  Tmst— Incorporation  in 
Marriage-Contract  —  Revocability.  —  Prior 
to  her  marriage  a  lady  had  executed  a  trust- 
disposition  and  bond  of  interdiction  under 
which  she  conveyed  her  property  to  trustees. 
In  a  subsequent  antenuptial  contract  the 
bond  was  referred  to  with  a  declaration  that 
it  should  remain  operative  during  the  sub- 
sistence of  the  marriage.  Held  that  there- 
after, during  the  subsistence  of  the  marriage, 
the  deed  was  irrevocable.  WiUianuon  v. 
Booihby,  1890,  17  R.  927 ;  27  8.  L.  R.  729. 

3.  Antenuptial  Trust  by  Wife— Redac- 
tion by  Husband — Fraud.— -A  clear  case  of 
fraud  would  have  to  be  made  out  in  order 
to  enable  a  husband  to  reduce  a  trust-deed 
made  by  a  wife  before  marriage,  in  favour  of 
herself  and  family.  Lyon  v.  Lyon*$  Tr$.,  1901, 
3  F.  653 ;  38  S.  L.  R.  568;  8  S.  L.  T.  489. 

4.  Antenuptial  Trust  by  Wif e— Revoca- 
bility— Married  Women's  Property  (Scot- 
land) Act^  1881.— Opinion  by  Ld.  M'Laren, 
that  the  Married  Women's  Property  (Scot- 
land) Act  effected  no  change  on  the  common 


law  doctrine  that  proprietary  rights  of  a  wife 
could  not  be  modified  or  excluded  by  the 
device  of  a  trust-deed  executed  before  mar- 
riage, unless  the  husband  were  a  party  to  the 
deed.  Watt  v.  JVaUon,  1897,  24  R  338 ;  34 
S.  L.  R.  272  ;  4  S.  L.  T.  232. 

5.  Antenuptial  Trust  by  Wife— ReToca- 

bility. — A  trust-disposition  of  property  to 
trustees,  made  by  a  lady  on  the  eve  of  her 
marriage,  for  payment  of  the  liferent  allenarly 
to  herself,  or  her  husband  should  he  survive 
her,  and  fee  to  the  children  of  the  marriage, 
there  being  no  children  of  the  marriage,  was 
held  to  be  a  unilateral  deed,  forming  no  part 
of  the  contract  of  marriage,  and  revocable  by 
the  wife  with  the  husband's  consent,  revers- 
ing the  Lord  Ordinary,  who  held  that  the 
deed  was  irrevocable,  on  the  principle  that, 
da'tite  matrimonio,  a  wife  has  no  power  to 
alienate  or  diminish  the  rights  secured  to  her 
by  an  antenuptial  trust  made  in  contempla- 
tion of  marriage.  Watt  v.  Watson  and  Others, 
1897, 24  R  330  ;  34  S.  L.  R  267 ;  4  S.  L.  T.  232. 
HusseUs  V.  Lawson,  1897  (0.  H.),  5  S.  L.  T.  209. 

6.  Assignation  in  Implement— Assigna- 
tion of  Policies  in  Excess  of  Provisions — 
Donation  inter  virum  et  uzorem.— He/d  that 
postnuptial  assignations  of  insurance  policies 
made  for  the  purpose  of  securing  provisions 
under  a  marriage-contract  were  testamentary 
and  revocable  in  so  far  as  they  exceeded  the 
amount  of  the  provisions  which  they  were 
executed  to  secure.  Where  an  antenuptial 
marriage-contract  provided  an  annuity  of  a 
certain  som  for  the  wife,  and  the  trustees 
under  it  held  securities  which  were  assigned 
to  them  for  that  purpose,  held  that  she  was 
not  entitled  to  payment  of  more  than  the 
fixed  annuity,  although  the  securities  were 
found  to  be  more  than  were  sufiELcient  to  yield 
the  sum  in  question.  Angus'  Trs.  v.  Angus, 
1880, 17  S.  L.  R  536. 

7.  Constitution—- Rei  interventus— Mar 
riage  —  Antenuptial  Contract.  —  Marriage 
following  upon  an  antenuptial  marriage-con- 
tract irregularly  executed  sets  up  the  con- 
tract rei  interventu.  Lang  ▼.  Lan^s  Trs.,  1889, 
16  R  690;  26  S.  L.  R  466. 

8.  Oonstmction—Acauirenda— "Amounts 
of  £100  at  one  Time  "—Series  of  Payments 
of  lesser  Sums. — ^A  marriage-contract  obliged 
a  lady  to  pay  over  to  the  trustees  all  sums 
which  she  might  acquire  '^  amounting  at  one 
tune  to  £100."  Held  that  a  tesUtrix  had 
eluded  this  provision,  who  bequeathed  the 
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lady  a  series  of  pajrments  of  sums  of  £95  at 
intervaLi  of  one  month,  to  be  oontiDued  till 
£500  had  been  paid  Campbell^t  Tr$.  Sp,  Cote, 
1899, 1  F.  999;  36  a  L.  R.  812 ;  7  S.  L.  T. 
92. 

9.  Oonttraction— Acqniraida— Oonauatt 
— SaTed  InoomA— Acemniilatioiia,— A  oon- 
▼eyanoe  to  marriage  -  contract  trastees  of 
acquirenda  or  estate  conquest  daring  the 
marriage,  does  not  carry  accumulations  of  in- 
come saved  or  property  purchased  therewith. 
The  parties  cannot  be  presumed  to  have 
intended  any  such  result.  Dunbar't  Tr$.  v. 
Dunbar,  1902,  5  F.  191 ;  40  8.  L.  R.  146;  10 

8.  L.  T.  401 ;  1905  (H.  L.),  13  8.  L.  T.  28. 

10.  Oonfltniction^Acqiiirendfr— Oonqnest 
— "DuxinC  Maixiage." — A  clause  in  a  mar- 
riage-contract conveyed  the  wife's  acquirenda 
during  the  marriage  to  trustees.  Out  of  her 
savings  from  income  (held  not  to  be  acquirenda 
in  the  sense  of  the  contract)  she,  along  with  her 
husband,  bought  heritable  estate,  for  which 
they  paid  the  price  between  them.  The  title 
was  taken  in  their  favour  in  conjunct  fee  and 
liferent  and  to  the  survivor.  Held  that  during 
the  subsistence  of  the  marriage  there  was  no 
vesting  of  the  wife's  interest  in  the  marriage- 
contract  trustees.  Dunbai's  Trs,  v.  Dunbar^ 
1902,  5  F.  191 ;  40  8.  L.  R.  146;  10  8.  L.  T. 
401 ;  1905  (H.  L.),  13  S.  L.  T.  28. 

11.  Construction  —  Acquirenda  —  Con- 
tingent provision  under  Knglish  Will— Jus 
mariti. — In  1838  a  wife  in  her  antenuptial 

contract  (by  which  the  jus  mariti  was  not 
excluded)  conveyed  to  her  husband  "  all  debts 
and  sums  of  money  whatsoever  presently  per- 
taining and  belonging  to  her,  or  which  may 
fall  to  her  during  the  subsistence  of  the  said 
marriage.''  During  the  marriage  a  contingent 
provision  under  an  English  will  was  left  to 
the  wife.  It  was  agreed  by  the  parties  to  the 
case  that  this  provision  was  by  English  law 
a  ''transmissible  contingent  interest"  not 
vested  but  assignable.  Held  (1)  that  this  con- 
tingent interest  passed  to  the  husband  under 
the  conveyance  in  the  marriage-contract,  (2) 
that  in  any  event  it  would  have  so  passed  jure 
mariti,  GranVs  Trs.  v.  Ritchie^s  Executor^  1886, 
13  R.  646  ;  23  8.  L.  R.  430. 

12.  Constitution— Acquirenda— Deed  in 
fhiudem  of  Marriage-Contract  Beneficiaries 
— Income. — A  conveyance  of  acquirenda  to 
trustees  in  a  marriage-contract  refers  only  to 
principal  sums,  and  does  not  extend  to  life 
interests  and  annuities.  So  a  party  to  a 
marriage-contract  who,  in  fraudem    of    the 


beneficiaries,  had  alienated  tmat-efftate,  al- 
though she  may  reduce  the  abenation  as  uiin 
virety  cannot  recover  income  actually  paid  away 
prior  to  the  reduction.  Hunter  v.  More'i  Tr^, 
1896  (O.  H.X  4  S.  L.  T.  28. 

18.  Construction— Acquirenda — Dissobi- 

tion  of  Marriage. — Held  that  money  aoqoired 
by  a  wife  after  the  dissolution  of  her  marriaf^ 
was  not  carried  by  a  clause  in  her  antenuptial 
marriage-contract,  which  conveyed  fuxids  '^pre- 
sently owing  and  belonging,  or  which  she  may 
succeed  to  or  acquire  in  any  manner  of  way."* 
IVardlaw  v.  fVardiav^s  Trt.,  1879,  7  R  1066; 
17  S.  L.  R.  725. 

14.  Construction— Acquirenda — ^Dissolu- 
tion of  Marriage— DiTorce.—i7«^  (following 

IVardlaw  v.  IVardlav^s  Trs,,  1880,  7  R  1066) 
that  a  legacy  to  which  a  wife  suooeedad  after 
a  decree  of  divorce  dissolving  the  marriage 
had  been  pronounced,  was  not  carried  by  the 
conveyance  of  acquirenda  in  her  maniage-o(m- 
tract,  but  that  she  was  entitled  to  demand 
payment  of  it  as  her  own  absolute  property. 
Morier  v.  Gilmour,  1890,  27  S,  L.  R.  751. 

15.  Construction— Acquirenda — Estate 
left  to  Wife  with  direction  that  it  was  not 
to  go  to  Marriage-Contract  Trustees.- By 

antenuptial  marriage-contract  a  wife,  then  a 
minor,  conveyed  her  whole  estate  including 
acquirenda  to  the  trustees.  Her  father,  who 
was  a  consenting  party  to  the  marriage-con- 
tract, by  his  trust-disposition  directed  that  the 
shares  of  such  of  his  daughters  as  had  married 
should  vest  at  his  death,  and  be  payable  as 
soon  thereafter  as  possible.  With  regard  to 
the  share  falling  to  this  daughter,  he  directed 
that  her  share  was  not  to  go  to  her  marriage 
trustees,  and  he  authorised  his  trustees  to 
take  such  steps  as  they  might  think  necessary 
for  effecting  this.  The  daughter  survived  the 
father,  and  by  her  trust-disposition  she  ex- 
cluded her  marriage  trustees  from  all  share  in 
what  she  had  inherited  from  her  father.  Hdd 
that  as  the  father  had  not  effectually  imposed 
any  conditions  on  his  daughter's  share,  it  fell 
under  the  conveyance  in  the  marriage-oon- 
tract.  Douglae  Trs.  v.  Kay's  Trs.^  1879,  7  R. 
295;  17&L.R  180. 

16.  Construction — Acquirenda — "LegBtj 
excluding  Marriage-Contract  Trustees.- 

A  lady's  marriage-contract  conveyed  {uqni- 
renda  to  trustees.  An  aunt  bequeathed  her  a 
legacy,  which  she  declared  was  for  her  niece's 
personal  use,  and  not  to  fall  within  the  net  of 
the  marriage-contract.  Held  that  the  declara- 
tion was  ineffectual,  and  that  the  marriage- 


oontract  trustees  were  entitled  to  the  legacy. 
Sini8on*t  Tr$.  v.  Brown^  1890,  17  R.  681;  27 
S.  li.  R  472. 

17.  Constmetion  —  Aomirenda  —  Legft- 

cie8.-^Two  sisters  by  their  respective  ante- 
nuptial marriage-contracts  assigned  to  trustees 
4dl  their  acquisita  and  also  all  their  acquirenda^ 
their  father  being  in  one  case  expressly  a  party 
to  the  deed,  and  in  the  other  causing  it  to  be 
drawn  up  under  his  special  directions.  At 
the  father's  death  he  left  sums  of  money  to 
l>e  held  by  his  trustees  as ''  portions  "  for  these 
daughters  and  provisions  for  their  issue,  and 
•a  like  sum  in  the  case  of  another  daughter 
iuarried  without  a  contract.  He  further  left 
special  legacies  of  £3000  to  each  of  his  three 
daughters,  whom  failing  to  their  children. 
Held  that  the  special  legacies  of  £3000  went 
to  the  marriage-contract  trustees.  PtUlar's 
Trs.  V.  PuUar  or  Macfrwan^  1879,  16  8.  L.  R 
«06. 

18.  Oo&Btmction— Aciiiiirenda— Life  In- 
terests acQuired  by  Wife  during  Marriage. 
— Held  that  a  general  conveyance  of  aajwirenda 
by  an  intending  wife  to  trustees  under  an 
antenuptial  marriage-contract  did  not  cover 
life  interests  and  annuities  to  which  she  be- 
•came  entitled  during  the  subsistence  of  the 
marriage.  Boyd^t  Trs.  v.  Boyd,  1877,  4  R 
1082,  14  8.  L.  R  637  ;  foUowtd  in  Young'i  Trs. 
V.  HaUy's  Trs.,  1885,  12  R  968 ;  22  S.  L.  R 
643. 

19.  Constmction  —  Aciinirenda  —  Para- 
phemalia. — Money  which  was  the  proceeds  of 
paraphernalia  bequeathed  to  the  wife  held 
not  to  be  included  in  the  conveyance  in  the 
marriage-contract.  Alexander's  Trs.  v.  Alex- 
ander, 1894  (O.  H.),  2  8.  L.  T.  172. 

20.  Constmction— Acqnirenda—Policyof 
Insurance  on  Wife's  J^e.—Held  (!)  that  a 
conveyance  from  a  wife  to  a  husband  in  an 
antenuptial  marriage-contract  of  acquirenda 
which  **  should  pertain  or  belong  to  the  wife 
daring  the  subsistence  of  the  marriage "  did 
not  carry  a  sum  payable  to  the  wife,  "her 
executors,  administrators,  or  assignees  after 
her  decease  "  under  a  policy  of  insurance  over 
her  life;  (2)  that  the  sum  insured  did  not 
pass  to  the  husband  jure  mariti,  Ramsaff^s  Trs, 
V.  Ramsay,  1899, 1  F.  495 ;  36  8.  L.  R  386 ; 
€  S.  L.  T.  307. 

21.  Oonstmction— AcQuirenda^Property 
received  by  one  Spouse  stante  matrimonio 
—Power  to  exclude  from  Trust.— Under  a 


marriage-contract  the  wife's  estate,  acquisUa 
et  acquirenda,  was  conveyed  to  trustees  for 
payment  of  the  proceeds  thereof  to  the  hus- 
band, so  long  as  the  marriage  subsisted,  and 
the  fee  to  the  wife  or  her  heirs  on  its  dissolu- 
tion. During  the  subsistence  of  the  marriage 
the  wife  succeeded  to  a  share  of  certain  funds 
under  a  settlement  payable  to  her  exclusive 
of  the  jus  mariti  and  jus  administrationis  of 
her  husband.  This  sum  was  uplifted  by  the 
spouses,  who  granted  a  discharge  for  it  which 
was  valid  by  the  terms  of  the  deed  through 
which  the  money  had  come.  Subsequently 
the  husband  became  bankrupt.  Held  that  the 
marriage-contract  trustees  were  not  entitled 
to  claim  to  be  ranked  in  the  husband's  seques- 
tration for  the  wife's  share  of  the  said  funds. 
Newlands  v.  Miller,  1882,  9  R  1104 ;  19  8.  L.  R 
819.  Ramsay  v.  Ramsay's  Trs,,  1871,  10  M. 
l^folUnoed. 

22.  Oonstruction—Aciiuirenda— Property 
acquired  by  Wife  subsequent  to  Dissolution 
of  Marriage. — An  antenuptial  contract  of 
marriage  conveyed  to  the  husband  "  and  his 
heirs  and  assignees  whomsoever  all  and  sundry 
the  whole  means  and  effects,  heritable  and 
moveable,  real  and  personal,  now  belonging  or 
indebted  and  owing  to  her  .  .  .  and  all  that 
she  may  acquire  or  succeed  to  during  the 
subsistence  of  the  said  intended  marriage,  or 
that  shall  be  belonging,  owing,  and  indebted 
to  her  at  the  time  of  her  death."  Held  that 
money  to  which  the  wife  succeeded  after  the 
dissolution  of  the  marriage  was  not  carried  by 
the  above  clause.  EusseWs  Trs.,  1887,  14  R. 
849 ;  24  8.  L.  R  610. 

23.  Construction— Acquirenda—Property 
acquired  during  Subsistence  of  Mairiage— 
Sum  payable  under  Insurance  Policy  on 
Husband's  Death. — Held  that  a  sum  payable 
in  terms  of  a  policy  of  assurance  to  a  married 
woman  on  her  husband's  death  did  not  fall 
within  the  description  of  property  ''which 
shall  pertain  and  belong  to  me  during  the 
subsistence  of  the  marriage  "  ;  and  so  was  not 
carried  by  her  marriage-contract  which  con- 
veyed acquirenda  to  trustees.  CotUson's  Trs. 
V.  Coulson,  1901,  3  F.  1041 ;  38  8.  L.  R.  752 ; 
9  8.  L.  T.  138. 

24.  Oonstruction  — Acquirenda  by  Wife 
—  Exclusion  of  Jus  mariti  and  Bight  of 
Administration  of  Husband—Exclusion.— 

Held  that  a  husband's  jus  mariti  and  right  of 
administration  over  his  wife's  acquirenda  may 
be  excluded  per  aversionem  by  words  in  an 
antenuptial  marriage-contract.    M^DougaU  v. 
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City  of  GUugow  Bank^  1879,  6  R.  1089;  16 
S.  L.  R.  636. 

25.  Oonstnictioii— Alimentary  PxoTiiUm 
^HnsbMid'i  Bicht--OlAi]nft  of  Orediton— 
CknUncil  Bights  Act^  1861,  mc  16.— A  pro- 
TiBion  without  consideration  in  a  post-nuptial 
marriaf^e-oontraot  to  the  effect  that  the  in- 
come of  the  wife's  legititn  '*  should  be  alimentary 
and  ill  nowise  attachable  for  debt,"  held  in- 
sufficient to  exclude  the  claims  of  the  bankrupt 
husband's  creditors.  The  Ck)njugal  Bights 
Act  held  not  to  apply,  as  the  bankruptcy  com- 
menced before  the  Act.  Learmonthf  dx,  v. 
Miller,  1875,  L.  R.  2  Sc.  App.  438 ;  2  R  (U.  L.) 

62;  12S.  L.R.425. 

26.  OoBstraction— Annnity  — BentaL— 

A  marriage-contract  provided  that  in  the 
event  of  the  wife's  predecease  an  annuity 
should  be  paid  to  the  husband  equal  to  half 
of  the  rental  of  an  entailed  estate  which  be- 
longed to  the  wife  ''after  deduction  of  all 
public  and  parochial  burdens.''  A  further 
clause  declared  that  the  remaining  half  of  said 
rental  was  to  be  applied  in  maintaining  and 
educating  the  children  of  the  marriage.  Held 
that  the  husband  was  entitled  only  to  half  of 
the  free  rents  of  the  estate.  BelVs  Trustee  v. 
Bell,  1886,  13  R  1188 ;  23  S.  L.  R  833. 

27.  Confitraction—Aimility.— In  the  con- 
struction of  a  trust-deed,  if  the  vesting  in  the 
trustees  of  a  particular  subject  is  not  neces- 
sary or  is  antagonistic  to  the  purposes  of  the 
trust,  the  presumption  is  against  such  vesting. 
In  this  case  the  purposes  of  the  trust  being 
for  the  preservation  of  capital,  held  that  an 
annuity  falling  to  the  husband  was  not  in- 
cluded in  the  trust  conveyance.  Jamieson  v. 
H<yme,  1894  (0.  H),  2  S.  L.  T.  170. 

28.  Constraction— Annuity  to  Widow- 
Payment  ont  of  Oorpus. — By  antenuptial 
contract  a  husband  bound  himself  to  pay  his 
widow  an  annuity  of  £100.  In  security  he 
assigned  the  liferent  of  a  sum  of  £500,  the 
fee  of  which  the  marriage-contract  stated  in 
the  children  of  the  marriage.  Held,  on  the 
death  of  the  husband  leaving  only  the  £500, 
that  the  widow  was  entitled  only  to  the  life- 
rent of  it.  Hutch €807^8  Trs,  v.  Hutcheson,  1886, 
13  R.  915;  23  S.  L.  R.  653.  [See  voce 
A  nnuityJ] 

29.  Construction  — OonQnest  —  CoAJnnct 
Fee  and  Liferent  use  allenarly.— A  husband 
bound  himself  by  antenuptial  contract  to 
settle  and  secure  all  the  estate  he  might  con- 


quest to  himself  and  his  wife  ''in  ooDJanct 
fee  and  liferent  use  allenarly,*^  and  to  tba 
child  or  children  of  the  marriage,  wbam 
failing  to  the  survivor  of  the  spouaesy  in  fea. 
Held  that  the  obligation  was  prestable  during 
the  husband's  life.  NiooUon  v.  NieoUon,  1899 
(O.  H.),  6  a  L.  T.  322. 

30.  Confitruction  —  Conqiiest  —  Sub- 
stituted Estate. — ^By  her  marriage-contcaei 
a  lady  conveyed  to  her  trustees,  inier  alia, 
conquest.  She  became,  during  the  maniagey 
heir  of  entail  in  possession  of  an  estate,  her 
son  being  heir.  By  an  arrangement  with  him 
she  gave  up  in  his  favour  rights  she  bad  in 
another  estate  (not  falling  within  the  mar- 
riage-contract), in  return  for  his  oonaenting 
to  give  the  entailed  estate  in  fee  siixip]i& 
Held  that  the  estate  so  acquired  by  her  did 
not  fall  within  the  clause  of  conquest.  Dum^ 
bar's  Trs.  v.  Dunbar,  1902, 5  F.  191 ;  40  S.  L.  R 
146;  10  S.  L.  T.  401;  1905  (H.  K),  13 
S.  L.  T.  28. 

31.  Construction— English  or  Scotch  Law 
—Domicile  of  Husband  in  England — Scotch 
Form  of  Contract. — A  domiciled  Engliahman 
married  a  Scotch  lady.  Their  marriage-con- 
tract was  in  the  form  of  a  Scotch  deed,  and 
the  trustees  under  it  were  Scotch.  Held  that 
the  construction  and  effect  of  the  deed  most 
be  regulated  by  Scotch  law.  Corbet  v.  Wadddl, 
1879,  7  R.  200;  17  S.  L.  R  106. 

32.  Construction— Qeneral  Conveyance- 
Subsequent  Enumeration  of  ParticulazB— 

Effect.  —  An  antenuptial  marriage-contract 
contained  a  conveyance  in  the  following  terms  : 
"  All  and  sundry  goods  in  communion,  honse- 
hold  furniture,  silver  plate,  books,  and  bed 
and  table  linen,  sums  of  money  now  belonging 
or  due  and  addebted,  or  that  may  be  acquired 
by  the  said  contracting  parties  by  their  own 
industry  during  the  subsistence  of  the  mai^ 
riage,  and  which  shall  belong  to  them  at  the 
dissolution  thereof,  excepting  from  the  said 
generality  the  paraphernalia,  &c.'*  of  the 
wife.  Held  that  the  expression  ''goods  in 
conununion  "  was  not  qualified  by  the  phiaae 
''  that  may  be  acquired  by  the  said  contracting 
parties  by  their  own  industry,"  &c.  O&serm- 
tions  as  to  the  limitation  of  a  general  ezprea- 
sion  by  the  enumeration  of  particulars. 
Mackie  v.  MacUe's  Trs.,  1883,  11  R.  256  ;  21 
S.  L.  R.  201. 

33.  Construction— Implied  Obligation.— 
A  father  undertook  obligations  contained  in 
his  daughter's  marriage-contract:  (1)  to  pay 
the  spouses  an  annuity ;  (2)  to  continue  it  to 
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the  wife  if  she  survived  her  husband ;  (3)  if 
she  predeoeased  him  leaving  children,  the  an- 
nuity to  be  applied  for  his  and  the  children's 
use.  No  provision  was  made  for  the  children 
surviving  both  parents,  but  there  was  a  clause 
referring  to  an  appoiiiionment  of  the  annuity 
among  the  children  who  should  survive  both 
parents.  The  Court  would  not  from  this 
latter  clause  imply  an  obligation  to  pay  the 
annuity  to  surviving  children.  Dolphin's  Trs, 
V.  Baxter,  IS6S,  16  R.  733. 

34.  Constniction— "  iBsne  of  Mazria^e" 
—Grandchildren — Liferent— Benundation 
— ^Distribntion  of  Estate. — Terms  of  a  mar- 
riage-contract where  held  that  the  term  "  issue 
of  the  marriage/'  meant  immediate  issue  ex- 
clusive of  grandchildren,  and  that  the  trustees 
were  entitled  to  immediately  distribute  the 
estate  on  receiving  a  renunciation  of  the 
liferent.  M'Murdo's  Trs.  v.  M'Murdo,  1897, 
24  R.  458;  34  S.  L.  R  339;  4  S.  L.  T.  263. 

35.  Oonstmction— Joint  Bight  of  Sponses 
to  Income  of  Troflt-Estate— Words  "To 
the  Use  of  A.  and  B.  during  their  Joint 
Lives  "—Desertion  by  Husband.— By  ante- 
nuptial  marriage-contract  a  husband  conveyed 
property  to  trustees  **  to  the  use  of  the  said 
husband  and  wife  during  their  joint  lives." 
The  husband  deserted  his  wife.  Held  that 
the  wife  was  entitled  to  receive  one-half  of 
the  income  of  a  sum  which  fell  into  the  trust, 
and  that  her  right  was  free  from  jtis  mariti, 
Marshairs  Factor  v.  Marshall^  1897  (0.  H.),  4 
S.  L.  T.  282. 

36.  Construction— Jus  mariti— Exclu- 
sion.— Li  terms  an  antenuptial  contract  of 
marriage  excluded  the  husband's  jtumanti  and 
right  of  administration  from  the  whole  funds 
contributed  by  his  wife,  and  from  the  income 
of  a  part.  The  income  of  the  balance  was 
payable  to  the  spouses  on  their  joint  receipt. 
Held  that  the  husband's  jiM  mariti  was  excluded 
from  the  one-half  share  of  this  income,  and 
that,  on  his  sequestration,  it  was  payable 
to  the  wife.  Bi-uce^s  Tre,  v,  Bruc^s  Trustee, 
1894,  21  R  593;  31  S.  L.  B.  462  ;  1  S.  L.  T. 
543. 

37.  Construction— Jus  mariti— Implied 
Exclusion. — Terms  of  a  postnuptial  marriage- 
contract  where  held  that  the  husband's  jus 
mariti  was  intended  to  be  excluded.  Millie 
V.  Soues,  1901  (0.  H.),  9  S.  L.  T.  274. 

38.  Construction— Jus  relictsd— Implied 
Discharge. — It  is  a  question  of  construction 


of  a  marriage-contract  whether  or  no  the 
parties  intended  by  it  to  discharge  their  legal 
rights  in  the  estate  of  the  predeceasing  spouse. 
Steuart's  Trs.  v.  SteuaH,  1891, 18  R.  1114;  28 
8.  L.  R.  824. 

39.  Construction— Jus  relictss— Implied 
Exclusion. — By  an  antenuptial  contract  of 
marriage  executed  at  the  Cape,  a  domiciled 
Scotsman  settled  a  simi  of  £3000  upon  his 
wife  in  the  event  of  his  death.  The  contract 
provided  that  each  of  the  spouses  was  to  retain 
and  possess  all  his  or  her  estate  and  effects  as 
fuUy  and  effectually  as  if  the  marriage  had 
not  taken  place,  and  was  to  have  full  liberty 
to  test  upon  the  same.  No  express  mention 
was  made  of  jus  relictm.  Held  that  it  was  the 
intention  of  the  contracting  parties  that  the 
wife  should  have  no  claim  upon  her  husband's 
estate  for  anything  beyond  the  special  pro- 
vision of  £3000,  that  the  words  used  were 
sufficiently  wide  to  give  effect  to  that  inten- 
tion, and  that  accordingly  the  wife  was  barred 
from  claiming  jus  relictss  in  addition  to  the 
special  provision.  Steiuzrt's  Trs,  v.  Steu4irt, 
1891,  18  R.  1114  ;  28  S.  L.  R.  824. 

40.  Construction— Jus  relicts  —  Provi- 
sion Exclusiye  of  Legal  Bights.— He/d  that 
the  rule  of  Naivmith  v.  Boyes  (I  F.  (H.  L.)  79) 
had  no  application  where  an  antenuptial 
marriage-contract  made  provision  for  the 
widow  in  full  satisfaction  of  her  legal  right. 
Sim  V.  Sim's  Tutor,  1901,  4  F.  944. 

41.  Construction— Jus  relicti  —  Implied 
Exclusion— Contract— Power  of  Disposal  in 
Wife  —  Liferent  taken  by  Husband.  —  An 

antenuptial  marriage-contract  dated  1871 
stipulated  for  the  delivery  of  funds  belonging 
to  the  lady  to  trustees  for  payment  to  the 
spouses  and  the  survivor  of  the  liferent  only, 
the  fee  to  children,  and  failing  children  to  the 
heirs,  executors,  or  successors  of  the  lady. 
She  predeceased  her  husband  childless,  be- 
queathing the  fee  to  legatees.  He  claimed 
jus  relicti  out  of  the  settled  funds.  Held  by 
the  whole  Court  that  the  claim  was  excluded 
by  the  terms  of  the  contract.  Two  views 
were  held  by  different  members  of  the  Bench 
— (1)  that  it  was  matter  of  express  stipulation 
that  the  lady  should  have  a  right  of  disposal ; 
(2)  that  the  acceptance  of  the  liferent  given 
by  the  contract  excluded  the  legal  claim. 
Murray's  Trs.  v.  Murray,  1901,  3  F.  820;  38 
8.  L.  R  698  ;  9  S.  L.  T.  74.  Buntiw  v.  Bun- 
tines  Trs.,  1894,  21  B.  714;  31  S.  L.  R  580; 
1  8.  L.  T.  692.  Contra  Simon's  Tr.  v.  NeiUon, 
1890,  18  R  135 ;  28  S.  L.  B.  119. 
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42.  C<mttnictioii-~Ii6gitim— Dischaige. 
— An  heir  of  entail  in  poesession  by  his  ante- 
nuptial oontract  made  proviaions  for  hia 
youni^er  children  which  were  declared  to  be 
in  full  of  their  legal  claims.  Held  that  this 
clause  had  no  applicability  to  the  heir  of 
entail  who  took  no  benefit  under  the  contract. 
Earl  of  Kintore  v.  Countess  of  Kintore,  1886 
(H.  L.),  13  R.  93 ;  23  S.  L.  R.  877. 

48.  Oonttraction—lCiJoTity— Conditio  si 

sine  libexis. — Opinion  that  the  conditio  ti  sins 
liberis  does  not  apply  to  the  case  of  provisions 
under  a  marriage  settlement.  Angtuf  Trs.  v. 
Angus,  1880,  17  S.  L.  R.  536. 

44.  Oonstrnction— Obligation  by  Wife's 
Parent— Obligation  to  Settle  any  Snbse- 
qnent  Provisions  in  Similar  Terms.  —  A 

father  in  his  daughter's  marriage-contract 
made  a  provision  for  her,  her  husband,  and 
for  the  children  of  the  marriage.  He  also 
engaged  in  the  event  of  making  any  further 
provision  for  his  daughter  and  her  issue 
to  settle  it  upon  the  same  trusts.  He 
died,  leaving  a  trust-disposition  and  settle- 
ment by  which  he  left  a  certain  provision 
to  his  daughter  and  her  issue  upon  a  different 
trust.  Held  that  the  testamentary  trustees 
were  bound  to  hold  this  provision  upon  the 
same  trusts  as  the  marriage-contract  provi- 
sion was  held.  Sandilands  v.  Johnson^s  IV«., 
1881  (0.  H.),  18  S.  L.  R.  472. 

45.  Construction— -Obligation  by  Wife's 
Parent.  —  A  husband  and  wife  in  their 
daughter's  marriage-contract  bound  them- 
selves to  pay  to  the  marriage-contract  trus- 
tees one-fifth  of  the  free  residue  of  the  estate 
of  each  of  them  remaining  after  satisfaction 
of  onerous  obligations,  the  said  share  to  be 
payable  on  the  lapse  of  six  months  after  the 
death  of  the  longest  liver  of  them.  The 
husband  thereafter  died,  leaving  to  his  widow 
a  liferent  of  his  whole  estate.  Held  that  the 
widow  was  entitled  to  a  liferent  of  the  whole 
estate,  and  that  the  daughter's  marriage- 
contract  trustees  had  no  claim  to  the  principal 
or  interest  of  one-fifth  of  her  father's  estate 
till  after  the  death  of  the  widow.  Duncan^s 
TiS,  V.  Duncan,  1881, 18  S.  L.  R.  671. 

46.  Oonstmction  — ''Property  now  Be- 
longing "^**  Belonging  at  Date  of  Death."— 
A  husband  conveyed  to  trustees  under  his 
marriage-contract  property  "now  belonging 
to  him  or  which  shall  belong  to  him  at  the 
time  of  his  decease."  Held  that  while  alive 
he  was  free  to  deal  as  he  pleased  with  property 


aoquired  after  the   date    of    the 
oontract.     JFyUi^s  Trs.  v.  Boyd,  18dl,  18  B. 
1121 ;  28  S.  L.  R.  855. 


47.  Constmction— Property   "that 
belong  to  me  at  the  time  of  my  death."— A 

conveyance  to  marnage-contract  trosteea  of 
all  property  '^that  may  belong  to  me  at  the 
time  of  my  death"  leaves  the  disponer  free 
to  deal  with  his  property  during  his  life. 
Hagart's  Trs.  v.  HagaH,  18d5,  22  R.  625  ;  £ 
a  L.  R.  605 ;  3  S.  L.  T.  33. 

48.  OonBtmction— ProvifiionB  to  '"Chil- 
dren'*— Qrandchildren. — Held  that  a  pro- 
vision to  *^ children"  of  a  marriage  in^uded 
grandchildren.  Hughes  v.  EdwardeSj  le^ 
(U.  L.),  19  R.  33 ;  29  S.  L.  R.  911. 

49.  Oonstmction— Proviaion  to  Ghildiea 
— ^Inenrance — Bonne. — A  marriage-oontiact 
directed  the  trustees  acting  under  it  to  efises 
an  insurance  over  the  joint  liv^  of  tb^ 
spouses  "  for  the  sum  of  £2000,"  for  the  nits' 
mate  benefit  of  the  children  of  the  marna^ 
An  annuity  to  pay  premiums  was  oonveyed  to 
the  trustees.  Held  that  the  children  of  the 
marriage  were  entitled  to  bonus  additjoof 
on  the  policy.  Sparks  v.  Burnett,  1890,  17  B. 
997  ;  27  S.  L.  R  798. 

50.  Constmction— Provisions  to  Childn 
—Competition  with  Husband's  Creditors. 

— Terms  of  antenuptial  contract  under  whkfa 
held  that  a  conveyance  of  heritage  to  trustees 
was  effectual,  not  only  to  secure  the  widon 
annuity,  but  also  to  secure  to  the  children,  in 
competition  with  the  husband's  creditors  ia 
bankruptcy,  the  provisions  and  shares  ol  the 
heritable  estate  provided  to  thenx.  Frastr  f. 
Hastings,  1874, 11  S.  L.  R.  499. 

51.  Constmction— Provision  to  Wife  and 
Children  —  Trust.  —  A  husband  by  ante- 
nuptial contract  provided  an  annuity  to  lus 
wife  and  a  sum  of  £500  to  be  divided  among 
his  children,  in  terms  of  a  deed  of  appointment 
to  be  executed  by  the  survivor  of  the  spouses. 
He  assigned  to  trustees  a  policy  of  inaniance 
over  his  life  for  £600,  ''  in  security  thereof 
and  for  payment  pro  tanto^  and  the  suma  to  be 
received  in  virtue  of  the  said  policy,  in  so  fv 
as  the  same  may  not  be  applied  in  payment 
of  the  foresaid  provisions,  are  to  be  divided 
among  the  children  in  terms  of  the  said  deed 
of  appointment."  The  husband's  estate  was 
able  to  pay  the  provisions.  The  widow  exe- 
cuted a  deed  of  appointment.  It  was  admitted 
that  the  £500  provisions  vested  a  morte^    Hdi 
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that  the  iDsurance  money  was  an  additional 
substantive  provision,  but  that  the  trustees 
must  retain  it  in  security  of  the  widow's 
annuity.  Gemmell  v.  Cuming,  1896,  24  R.  153 ; 
34  8.  L.  R  77;  4  S.  L.  T.  146. 

62.  Oonstrnction  —  Radical  Bight.  —  A 
party  who  in  his  marriage-contract  conveys  his 
whole  estate  to  the  marriage-contract  trustees 
is  divested  of  his  right  of  property  therein 
only  in  so  far  as  is  required  by  the  trust  pur- 
poses. A  wife  by  marriage-contract  conveyed 
her  estate  to  the  trustees  thereunder  for  her 
husband's  liferent  if  he  survived  her,  and  for 
the  children  of  the  marriage  in  fee.  There 
was  no  provision  as  to  the  interest  during  the 
wife's  life.  Held  that  the  interest  belonged 
to  her  in  virtue  of  her  radical  right,  and  was 
to  be  paid  annually  to  her.  Higginbotham*^ 
Trt.  V.  Higginbotham^  1886,  13  R.  1016;  23 
S.  L.  R  730. 

53.  Construction  —  Radical  Right  —  Gon- 
tingent  Interests— Power  of  Disposal.— 
In  terms  of  an  antenuptial  contract  of  mar- 
riage a  lady  paid  £2500  to  trustees  to  hold 
for  the  survivor  of  herself  and  husband  in 
liferent  and  for  such  of  the  children  as  should 
survive  the  longest  liver  of  the  spouses  in  fee. 
And  in  the  event  of  there  being  no  children 
at  that  date,  then  the  trustees  were  directed 
to  pay  to  the  lady,  her  assignees,  or  next-of- 
kin.  Held  that  the  lady  retained  proprietary 
right  to  the  fund  subject  only  to  the  contin- 
gent interests  of  her  husband  and  children ; 
and  that,  on  the  death  of  the  spouses,  there 
being  then  no  surviving  children  of  the 
marriage,  the  fund  was  carried  by  her  will 
Montgomery's  Trs,  v.  Montgomery,  1895,  22  R. 
824 ;  32  S.  L.  R.  628  ;  3  S.  L.  T.  62. 

54.  DiTorce— Acceleration  of  Period  of 
Vesting—"  Death  of  Snrriyor  "  of  Husband 
and  Wife.  —  Where  it  was  provided  in  a 
marriage-contract  that  a  fund  should  vest  in 
the  children  of  the  marriage  on  the  death  of 
the  survivor  of  the  spouses,  held  that  divorce 
was  not,  in  the  sense  of  the  contract^  the 
equivalent  of  death.  Harvey^s  Factor  v. 
Spittal's  Curator  ad  litem,  1893,  20  R.  1016 ;  31 
S.  L.  R  13;  1  S.  L.  T.  155. 

55.  Divorce- Mazriage-Oontract  Funds 
— Construction. — Held  that  a  husband  who 
had  been  divorced  was  entitled  to  the  income 
of  marriage-contract  funds  contributed  by 
himself,  but  to  have  forfeited  any  interest 
which  he  would  have  otherwise  taken  in  funds 


contributed  by  his  wife.  Harvey's  Factor  v. 
SpittaVs  Curator  ad  litem,  1893,  20  R  1016  ;  31 
S.  L.  R  13 ;  1  S.  L.  T.  155. 

56.  Provision  to  Children— Oontractual 
—Construction— Imposed  Conditions.— A 
father  became  a  party  to  his  daughter's  ante- 
nuptial marriage-contract  and  bound  himself 
to  pay  to  her,  or  to  the  children  of  the  mar- 
riage, a  proportion  of  his  estate  equal  to  that 
of  any  other  of  his  children.  The  daughter 
having  predeceased  her  father,  leaving  issue, 
held  that  he  was  not  entitled  to  put  any  con- 
ditions upon  the  shares  of  his  grandchildren 
other  than  were  imposed  on  the  shares  of 
his  own  children  under  the  wilL  Maude  v. 
Wright's  Trs,,  1878,  5  R  570. 

57.  Provision  to  Children  and  "Issue"— 
Protected  Succession.— A  grandchild  takes 
a  pactional  right  as  much  as  a  child  under 
a  marriage-contract  which  conveys  a  fee  of 
estate  ^*  to  the  children  of  the  marriage  and 
the  issue  of  their  bodies."  Macdonald  v.  Hall, 
1893  (H.  L.),  20  R.  88 ;  31  S.  L.  R.  279. 

58.  Provisions  to  Children— Revocability 
of  Provisions  to  Children  of  a  former 
Marriage.  —  A  widow  who  had  a  family 
entered  into  a  second  marriage.  Prior  to  the 
marriage  she  entered  into  a  marriage-contract 
by  which  she  conveyed  to  trustees  heritable 
and  moveable  property  for  behoof  of  herself 
''  in  liferent  for  her  liferent  alimentaiy  use  of 
the  annual  proceeds  thereof  allenarly  and 
seclusive  of  the  jus  mariti  and  right  of  ad- 
ministration of "  her  husband, "  and  not  affect- 
able  by  his  or  her  debts  or  deeds  or  by  the 
diligence  of  their  creditors,  and  for  behoof  of 
the  children  procreated  or  to  be  procreated 
of  "  her  body, "  in  such  proportions  and  on  such 
terms  and  conditions  as ''  she  "  might  appoint 
by  a  writing  under  her  hand ;  which  failing, 
equally  among  them,  share  and  share  alike^ 
and  their  respective  heirs  and  executors  whom- 
soever in  fee."  There  were  no  children  of 
the  second  marriage.  On  the  death  of  the 
wife  an  action  was  raised  by  one  of  the  chil- 
dren of  the  first  marriage  for  the  reduction 
of  certain  testamentary  writings  left  by  the 
wife.  Held  that  the  provision  of  the  marriage- 
contract  in  favour  of  the  children  of  the  prior 
marriage  was  irrevocable.  Machie  v.  Gloag's 
Trs.,  1884,  9  A.  C.  303;  11  R  (H.  L.)  10;  21 
S.  L.  R  465. 

59.  Provisions  to  Children  —  Revoca- 
bility. — ^A  lady  in  an  antenuptial  contract  of 
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marriage  disponed  her  whole  estate  to  and  in 
favour  of  herself  in  fee  and,  in  the  event  of 
her  predeceasing  her  husband,  to  and  in 
favour  of  the  children  of  the  marriage  in  fee. 
Held  that  she  could  not  defeat  the  oontingent 
rights  of  her  children  by  gratuitous  aliena- 
tion. HunUr  ▼.  Maxurtll,  1894  (O.  H.),  I 
S.  L.  T.  434. 

60.  Pxtnrisioiii  to  Ohildivn  —  Second 
Mamago  —  Sncroachmant   on    Pxoviona 

PxoTisioxiB. — A  father  who,  by  antenuptial 
contract  of  marriage,  has  settled  his  whole 
estate  on  the  children  of  his  first  marriage 
may,  on  entering  into  a  second  marriage,  en- 
croach on  those  provisions  in  order  to  make  a 
reasonable  provision  for  children  of  the  second 
marriage.  Haldans,  dx.  ▼.  Hutchuony  <tc,, 
1885,  13  R  179;  23  S.  L.  R.  119. 

61.  ProTiaioii  to  Wife—  A  Hnignatioii  by 
Wife  stante  matiimonio.— By  antenuptial 
marriage-contract  a  husband  bound  himself 
to  pay  a  provision  to  his  wife  which,  in  a 
certain  event,  was  declared  to  be  alimentary. 
In  security  of  the  provision  he  assigned  to 
trustees  a  policy  of  insurance  over  his  life. 
The  trust  was  merely  for  the  purpose  of 
securing  the  payment  of  the  provision.  It 
did  not  fence  the  alimentary  clause,  nor 
had  the  trustees  anything  to  do  directly 
with  the  payment  of  the  provision.  Held 
that  the  wife  was  entitled,  stante  matrimonio, 
and  with  her  husband's  consent,  to  assign 
the  provision  and  the  security  of  the  policy. 

Christies  Factor  v.  Hardie,  1899,  1  F.  703  ;  36 
S.  L.  R.  607 ;  6  S.  L.  T.  360.  [And  cf.  voce 
Jnaurance,] 

62.  Provision  to  Wife— Beyocation  by 
Testamentary  Provision  —  Denuding.— By 

antenuptial  contract  a  husband  had  bound 
himself  to  make  payment  of  an  annuity,  not 
alimentary,  to  his  widow,  and  he  placed 
securities  for  the  payments  in  the  hands  of 
trustees.  By  will  he  substituted  for  the 
annuity  an  alimentary  annuity  of  greater 
amount  payable  by  his  testamentary  trustees. 
This  his  widow  was  willing  to  accept.  Held 
that  the  marriage  -  contract  provision  was 
thereby  revoked,  and  that  the  marriage- 
contract  trustees  must  denude  in  favour  of 
the  testamentary  trustees.  Stillie^s  Trs.  v. 
Stands  Trs.,  1901,  3  F.  1054 ;  38  S.  L.  R  758 ; 
9  S.  L.  T.  122. 

63.  Provisions  to  Wife  and  Children— 
Subsequent  Alteration   in  Will  — Effect. 


— ^A  husband  in  an  antenuptial  nmrrisge-oos- 
tract  made  provisions  for  his  wife  and  di- 
dren.  In  his  will  he  increased  the  vik^ 
provisions  and  made  alteraiions  regtaxm^ 
the  provisions  to  his  children.  Hdi  lbs: 
the  provisions  to  the  wife  were  reasocaUs 
and  that  the  alteration  in  the  provisioDa  ts 
the  children  was  not  a  fraud  npon  tbsir  jaxr 
visions  under  the  marriage-contract.  Lcum^t 
Trs.  V.  Lowden,  <fcc.,  1881,  8  IL  741 ;  18  S.  L.  B. 
629. 

64.  Beductiott— Insolvent  Bridegroom— 
Fraud— Act  1621,  e.  18.  — Three  monthi 
before  sequestration  a  debtor  married,  having 
first  entered  into  an  antenaptial  mania^^ 
contract  which  had  the  result  of  render^ 
him  insolvent.  His  idea  was  to  dafzand  hj 
creditors,  but  it  was  not  proved  that  the  Udr 
was  a  party  to  the  fraud.  Action  by  the 
husband's  trustee  in  bankruptcy  for  reduetaia 
of  the  contract  dismissed.  Opinion  restrnd  u 
to  what  would  have  been  the  effect  had  is 
been  shown  that  the  provision  was  exorbitant, 
and  had  a  case  of  partial  reduction  been  nad^ 
M'Lay  v.  M'Queen,  1899,  1  F.  804 ;  36  S.  L.  5. 
568  ;  6  S.  L.  T.  391. 


65.  Bevocability  —  Provisions  to  G3elI- 
dren. — ^An  antenuptial  marriage-contract  ia- 
volving  rights  of  the  children  of  the  marriags 
held  irrevocable.  Chanibers  v.  Chambeni'  Tjs^ 
1901  (O.  H.),  9  Sw  L.  T.  25a 

66.  Bevocability— Alimentary  Provism 
— Stante  matrimonio.— Under  an  obligatioi 
in  a  nuirriage^ontract  a  husband  conveyed  i 
fund  to  trustees  to  pay  the  income  as  sb 
alimentary  provision  for  the  spousea,  asd 
hold  the  fee  for  the  children  of  the  marria^ 
and,  failing  children,  for  the  survivor  of  the 
husband  or  wife.  Held  that  the  trust  w« 
irrevocable  stayiU  matrimonio,  Beid  v.  Rdi' 
Trs,,  1899,  1  F.  969;  36  S.  L.  R.  722;  7 
S.  L.  T.  52. 

67.  Bevocability  —  Provisions  to  Wift 
and  Ohildren — ^Protected  Succession. — ^The 

father  of  a  bride  was  a  party  to  her  ante- 
nuptial contract  of  marriage.  By  it  hd 
conveyed  the  property  of  X  (but  reserving  a 
liferent  to  himself)  to  his  daughter  in  lifereot 
and  to  her  issue  in  fee.  After  marrianre  and 
after  children  had  been  bom  the  lady  was 
infeft  in  the  liferent  of  X,  and,  alon^  with 
her  father,  executed  a  gratuitoua  traat-ooD- 
veyance  of  the  estate  for  purposes  practically 
the  same  as  those  of  the  antenuptial  con- 
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tract.  Held  that  the  trust-conveyanoe  was 
void,  the  Court  being  of  opinion,  from  a 
scrutiny  of  the  whole  provisions  of  the  con- 
tract^ that  the  intention  of  the  parties  was 
to  confer  on  the  lady  a  mere  liferent,  and 
that  the  rule  of  Frog's  case  (M.  4262)  did 
not  apply  ;  but  deciding,  on  the  ground  that 
the  provision  in  favour  of  the  children  was 
pactional  and  could  not  be  defeated  by  a 
gratuitous  deed.  Livingstone  v.  WadddPs  Trs., 
1899,  1  F.  831 ;  36  S.  L.  R  580 ;  6  S.  L.  T. 
392. 

68.  Beyocability  —  Power  to  call  on 
Trustees  to  denude— Ooii8tmction.—H«^ 
that  a  clause  in  an  antenuptial  contract  of 
marriage  which  empowered  the  wife  to  call 
on  the  trustees,  by  a  writing  under  her  hand, 
to  pay  to  her  such  portion  of  the  trust  funds 
conveyed  by  her  as  she  might  specify  '*for 
the  purpose  of  purchasing  and  furnishing  a 
house,  or  any  other  purpose,"  operated  as  a 
power  of  revocation  which  entitled  her  to  call 
on  the  trustees  to  denude.  Fowlei^s  Trs,  v. 
Fowler,  1898,  25  R  1034 ;  35  S.  L.  R  812. 

69.  BeTocabiHty— Alimentary  Provision. 
— Opinions  both  ways  on  the  question,  "  Can 
spouses  of  mutual  consent  revoke  an  alimen- 
tary provision  in  the  wife's  favour  created 
by  antenuptial  marriage-contract  ?  "  ElioWs 
Trustee  v.  Eliott,  1894,  21  R  975 ;  31  S.  L.  R 
850 ;  2  S.  L.  T,  65. 

70.  Beyocation  of  Postnuptial  Oontract 
—  Protection  of  Interest  of  Wife  and 
Ohildren.  —  Spouses  (with  the  approval  of 
the  Court,  interponed  in  an  action  relative 
to  the  wife's  funds)  executed  a  postnuptial 
contract  under  which  the  funds  of  the  wife, 
the  husband  having  none,  were  conveyed  to 
trustees  for  the  wife's  liferent  alimentary  use, 
and  for  payment  of  the  fee  to  the  children  of 
the  marriage  and  the  children  of  the  wife  by 
any  subsequent  marriage.  There  was  a  child 
of  the  marriage  at  the  date  of  the  postnuptial 
contract,  and  another  was  bom  subsequently. 
The  postnuptial  oontract  was  delivered  to  the 
trustees  under  it^  and  thereafter  was  acted 
upon  for  a  number  of  years,  Held^  in  an 
action  by  the  spouses  to  have  it  found  that 
the  contract  was  revocable,  at  least  in  so  far 
as  not  an  onerous  reasonable  provision  for 
the  children  of  the  marriage,  that  they  were 
not  entitled  to  revoke  it,  the  wife  having  by 
the  execution  and  delivery  of  the  deed  effec- 
tually protected  herself  against  the  actings 
of  herself  and  her  husband,  which  protection 


must  be  continued  even  against  her  own  wish. 
Mackensdes  v.  Banks  (0.  H.),  1886,  24  S.  L.  R 
230. 

71.  Trust— Denuding  of  Trustees.— ^e^ 
that  marriage-contract  trustees  were  bound 
to  denude  in  favour  of  the  wife,  exclusive  of 
the  jus  mariti  and  jtLS  administrationis  of  her 
husband,  of  the  trust-estate  conveyed  by  her 
in  the  marriage-contract,  in  respect  that 
there  was  no  matrimonial  purpose  for  which 
the  continuance  of  the  trust  was  necessary. 
Laidlaws  v.  Newlands,  1884,  11  R  481 ;  21 
S.  L.  R  332. 

72.  Trust— Denuding  of  Trustees— Power 
of  Spouses  to  Demand— Discharge  by  Bene- 
ficiaries.— Held  that  a  husband  and  wife  could 
not  call  upon  their  marriage-contract  trustees 
to  hand  over  the  trust-estate  during  the  sub- 
sistence of  the  marriage,  although  on  its 
termination  the  wife  was,  in  terms  of  the 
deed,  entitled  to  a  reconveyance.  Halkett  v. 
HaXketVs  Jvdidal  Factor,  1890,  17  R  719 ;  27 
S.  L.  B.  551. 

73.  Trust— Denuding  of  Trustees— Power 
to  Denude  stante  matrimonio — ^Liferent— 
Discharge. — Stante  matrimonio  a  wife  cannot 
effectively  discharge  a  liferent  provision  to 
which  she  is  entitled  under  her  marriage- 
contract.  Trustees  holding  capital  for  children 
in  fee  and  their  mother  in  liferent  cannot 
therefore  denude  stante  matrimonio,  nor  may 
they  purchase  for  the  liferentrix  an  annuity 
of  the  value  of  her  prospective  liferent  and 
denude  quoad  uUra,  Ker*s  Trs,  v.  Ker,  1895, 
23  B.  317 ;  33  S.  L.  R  212 ;  3  S.  L.  T.  181. 
See  De  la  Gh>aumetU?s  Trs,  v.  De  la  Chaum>ette, 
39  S.  L.  R  524 ;  10  S.  L.  T.  3. 

74.  Trust— Antenuptial  Contract— De- 
nuding of  Trustees— Provision  to  Husband 
and  Children. — Held  that  trustees  under  a 
marriage-contract  were  bound  after  the  death 
of  the  wife  to  denude  in  favour  of  the  husband 
and  the  only  child  of  the  marriage,  the  latter 
having  reached  majority,  and  these  parties 
having  the  sole  interest  in  the  trust-estate  as 
liferenter  and  fiar  respectively.  Crawford  v. 
Crawford's  Trs.,  1873,  11  S.  L.  B.  2. 

75.  Trust— Denuding  of  Trustees— Provi- 
sion to  Wife  and  Children— Vesting— Be- 
nunciation  of  Liferent.  —  By  antenuptial 
marriage-contract  the  intended  spouses  mutu- 
ally conveyed  '*  to  and  in  favour  of  each  other, 
and  the  longest  liver  of  them  two  in  liferent, 
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for  their  respective  liferent  um  allenarly,  and 
to  their  child  or  children  to  be  procreated  of 
the  said  intended  marriage  .  .  .  whom  failing 
to  the  heirs  or  assignees  whomsoever  of  the 
said  two  spouses  equally,  at  the  decease  of 
the  longest  liver  of  them,  in  fee,"  the  whole 
estate,  heritable  and  moveable,  "  belonging  " 
or  *'  which  shall  belong  to  them  respectively 
at  the  time  of  the  dissolution  of  the  marriage 
by  the  decease  of  either  "  of  them.  The  hue- 
band  died  leaving  a  settlement,  by  which  he 
conferred  on  his  wife  a  liferent  of  his  whole 
estate,  and  directed  that  on  her  death  his 
estate  should  be  realised  and  divided  equally 
among  his  children  who  should  then  be  alive. 
Some  years  after  his  death,  there  being  then 
only  one  child  alive,  the  widow  desired  to 
renounce  her  liferent  in  order  that  the  child 
should  receive  the  capital  of  the  estate.  Held 
that  the  widow  could  renounce  her  liferent, 
and  the  child  in  whom  the  estate  had  vested 
receive  {layment  of  the  capital  from  the  trus- 
tees. Knox  V.  Knox's  Trs.,  1887,  24  S.  L.  R. 
282. 

76.  Troflt- Denuding  of  Tnurtees-4k)le 

Interest. — Where  a  widow  was  the  only  person 
interested  in  a  fund  and  policy  of  insurance — 
half  of  which  was  held  by  marriage-contract 
trustees  for  her  in  alimentary  liferent,  and 
the  children  of  the  marriage,  whom  failing  to 
the  nearest  heirs  and  assignees  in  fee,  held 
that  she  was  entitled  to  have  it  conveyed  to 
her.  McLean's  Trs,  v.  M'Lean,  <fcc.,  1878,  5  R. 
679;  15S.  L.  R  383. 

77.  Troflt— Failure  of  Whole  Trofltees— 
Appointment  of  New  Tnuitees.— If  all  the 
trustees  under  a  marriage-contract  fail,  the 
spouses  are  entitled  to  appoint  new  trustees 
without  applying  to  the  Court.  Neiclands  v. 
Miller,  1882,  9  R.  1104;  19  S.  L.  R  819. 

78.  Trust— Terce  in  former  Husband's 
Estate  conveyed  to  Trustees  in  Second 
Marriage-Oontract— Sale  of  Terce  Sulijects 
— Inyestment  of  Proceeds. — A  lady  on  her 
second  marriage  conveyed  to  trustees  her 
whole  estate,  including  a  right  of  terce  in  the 
estate  of  her  former  husband,  for  the  purpose 
of  paying  her  the  annual  income,  or  **  to  apply 
the  same  for  her  behoof  in  such  manner  as  to 
them  shall  seem  best.''  The  terce  subjects 
being  sold,  and  the  capitalised  value  of  the 
terce  having  been  paid  to  the  trustees,  held 
that  they  must  so  invest  the  surrogatum 
tliab  the  lady  should  have  the  benefit  of  and 
exhaust  it  during  her  life.  Bminer's  Tr$.  v. 
Bonner's  Trs,,  1898  (0.  H.),  6  S.  L.  T.  32. 


MASTER  AND  SEBVAHT 

See  NegligenUy  Reparation,  Workmaii 
(JampenmUioH  Ad. 

ACQUIEBCXHCE,  11,  20,   136;  9de  Ptmd 

Bar. 
AppliancbS,  59, 106.  107,  121, 12S,  141 
APPBEHEKSION,  1,  203,  211,  212. 
Appbkntice,  1-5. 
Assault,  197-203. 
Bank  Tellsb,  190. 
Breach  of  Rules,  60,  70, 150, 163. 
Cab  Dbivbb,  185. 
Chastisement,  2. 
Child,  92,  139-141.  174,  175. 
Common  Bmplotmknt,  see  Fdlow  WoA^t^ 

infra. 

CONTBIBUTORT    NBOLIOENCB,  i6,  56,^. 

123,  lil,  150, 158,  163, 167, 174, 179. 
Cbane,  see  TacHe  infra. 
Custom,  3. 

Danqebous  Employment,  90-96,  ISS- 
Dangerous  Pbemisbs,  99-106, 
Defective  Plant,  41-52, 106-127. 
Defective  System,  42,  61,  63,  134-138. 

164-157. 
Dismissal,  5-17,  26. 
Disobedience,  8, 9, 13, 141. 
Dbukkennbbs,  10, 145. 
Duties  of  Servant,  9,  187-189. 
Employers  and  Wobkmkn  Act,  1875,  i*. 

31,88. 
Employebs'  Liability  Act  (1880),  3N>. 

100,  148,  154, 155. 
Employment  : — 

Constitution  of,  3, 4, 18-27. 
Scope  of,  19,  136,  169,  184-186.  !»- 

212. 
Tbbmination  of,  21,  22,  26-27, 32^ 

Explosion,  58, 135, 160. 

Factob,  13, 22, 187. 

Factoby,  139-141. 164,  175, 177,  181,  l^'- 

see  Factory  Acts, 
Fault  of  Sebvant,  190-212 ;  see  W^ 

ment,  Scope  of. 
Fellow-Workman,  51,  61.  125,  J^*  ^^' 

144-148,  153. 160,  16a 
Fencing.  99-101, 161, 162. 172-182 
Foreman,  29,  42, 43. 54-69,  82, 84-87,  l*" 

148. 
Furnace.  117. 
Gamekeeper.  205. 
Gangway,  118. 
Gas,  142. 160. 
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HORSB,  49,  60, 183. 

ILLNBSB  OF  SbBYANT,  35,  149. 
iLL-TBfiATMBNT  OF  SEBVANT,  37. 

Independent  Gontbactob,  83, 116, 169. 

Known  Danqsb,  46,  65,  70,  93-95,  104, 
105.  114,  126,  133,  160,  153, 167,  168, 170, 
183. 

Ladder,  see  Stair  infra. 

Maohineby,  41,  46, 108, 121, 141, 17^182. 

Manaqeb,  14,  26, 147,  151,  159. 

Mine,  56,  70,  71,  115, 160-162;  see  Quarry 
infra,  Mina  and  MineraU. 

Neoliobnoe  of  Mabteb,  38-184. 

Nbguobnoe  of  Sebvant,  see  Pa/uU  of 
Servant  supra. 

Notice,  11,  14, 16,  21. 

Notice  of  Injubt,  73-79. 

Pbeoautions,  48,  68,  69,  97,  107, 159, 164, 
165. 167,  171. 

Pboof,  3,  4,  27  ;  see  Evidence. 

Public  Official,  36, 191. 

QUABBY,  29,  82 ;  see  Mine  supra. 

Railway,  101, 123, 165-168. 

Rei  intbbventub,  4. 

Running  Down,  204 ;  see  Railway  supra. 

Scaffolding,  47, 124. 

Schooluistbbss,  15. 

Seaman,  88, 126, 170,  171. 

Secbboy,  188. 

Secbbtaby,  16. 

Shephebd,  9, 186. 

Ship,  see  SeavMin  supra. 

Shooting,  206. 

Slandeb,  208,  209. 

Spbags,  126. 

Staib,  125,  132,  133. 

Sunday  Laboub,  189. 

SUPEBINTENDBNT,  see  Foreman  supra. 

Tacit  Relocation,  21-23. 

Tackle,  52,  111,  112, 128-131,  210. 

Tbamway  Conductob,  31. 

Truck  Act,  29,  216-218. 

Tunnelling,  98, 114. 

Unfenced  Machineby,  172-182. 

Wages,  24,  213-218. 

*•  WOBKHAN,"  31,  87,  88. 

1.  Apprentice— Apprehenflion  of  Appren- 
tice in  meditatione  ftig»— Oompetency— 
Sheriff  Oonrts  Act^  1876^  sec.  6.  — fle^ 
competent  a  petition  by  a  master  under  the 
Sheriff  Courts  Act,  1876,  sec.  6,  praying  for 
the  apprehension  of  an  apprentice,  and  his 
detention  till  he  should  find  caution  de 
judicio  sisti  in  an  action  to  be  brought  against 
him  by  his   master    to  compel  his  return. 


M^DermoU  v.  Bcmuay,   1876,  4  R.   217;   14 
S.  L.  R.  163. 

2.  Apprentice — GhaBtisement.— A  master 
of  a  ship  is  entitled  to  chastise  an  apprentice. 
Wights  V.  Bums,  1883,  11  R  217 ;  21  S.  L.  R 
160. 

3.  Apprenticeehip  — Proof— Onstom  of 
Trade. — ^A  shipwright  dismissed  his  appren- 
tice after  he  had  served  three  of  his  five  years' 
"  time,"  and  refused  to  give  him  a  certificate 
of  service.  To  obtain  such  a  certificate  the 
apprentice  raised  this  action,  averring  the 
custom  of  the  shipbuilding  trade  to  stand 
thus : — ^The  term  of  service  is  five  years,  but 
there  is  never  a  written  indenture.  At  the 
expiry  of  the  term  of  service,  or  in  the  event 
of  the  master  discharging  the  apprentice 
sooner,  the  latter  is  entitled  to  demand,  and 
the  master  is  bound  to  give,  a  '*  certificate  of 
service  stating  the  period  of  apprenticeship 
which  he  has  served  with  that  employer,'' 
such  a  certificate  being  necessary  to  enable 
the  apprentice  to  complete  his  five  years  and 
become  a  qualified  artisan.  Held  that  the 
contract  of  apprenticeship  can  be  proved  only 
by  writing,  and  the  action  dimnmed  as  irrele- 
vant. QratU  V.  Bamage  db  Fergtuon,  1897,  25 
R.  36  ;  36  S.  L.  R  48;  5  a  L.  T.  161. 

4.  ApprenticeBhip—Proof— Service— Rei 
interventna.  —  An  informal  memorandum, 
''A.  B.  began  work  11th  September,"  and  a 
note  of  an  ascending  scale  of  wages,  held  not 
to  prove  a  contract  of  apprenticeship,  nor, 
when  followed  by  service  at  the  wage  stated, 
to  constitute  a  contract  of  employment  for  a 
longer  period  than  one  year.  Oow  v.  M^Ewan 
di  Son,  1901  (0.  H.),  8  S.  L.  T.  484. 

6.  Apprentice  —  Diamiasal  —  Soliciting 
Bnainesa  from  Master's  Oostomers.— fl^ 
that  a  master  is  justified  in  dismissing  an 
apprentice  who  solicits  business  from  his 
master's  customers.  MaUoeh  v.  Duffy  (0.  H.), 
1882, 19  S.  L.  R.  697. 

6.  Dismissal— Damages— Volnntary  Re- 
signation Withdrawn.  —  In  an  action  of 
damages  for  wrongous  dismissal  at  the  in- 
stance of  the  manager  of  a  oompany,  who  had 
resigned  because  the  directors  would  not  give 
him  the  increase  of  salary  he  asked,  and  who 
within  a  few  minutes  withdrew  his  resigna- 
tion, held  that  no  damages  were  due,  in  respect 
that  the  pursuer  had  voluntarily  resigned  his 
situation,  and  that  the  directors  were  not 
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bound  to  reoeive  him  back.  Peter  ▼.  Glaegow 
MiUboard  Coy.,  1875,  13  S.  L.  R.  127. 

7.  Diwnlml  —  Dmuifes — Amoimt. — In 

an  action  by  a  Mnrant  against  his  late  master 
for  wrongful  dismissal  the  pursuer  claimed  as 
damages — (1)  £16,  being  his  board  wages ; 
(2)  £50  in  respect  of  injury  to  feelings.  Ld. 
Kyllachy,  with  hesitation,  allowed  the  full 
sum  to  be  scheduled  in  the  issue,  leaving  it 
to  be  decided  at  the  trial  whether  the  pursuer 
could  recover  in  excess  of  the  £16.  Campbell 
V.  M'Lachlan,  1896  (O.  H.),  4  S.  L.  T.  143. 
Cf.  No.  13  infra. 

8.  Dirnnliwal  —  Dtoobedlmce.  —  Pisobedi- 
enoe  is  a  good  reason  for  the  dismissal  of  a 
servant.  Thomeon  v.  SUwaH,  1888,  15  R.  806 ; 
25  S.  L.  R  541. 

9.  Diwnlml  —  Diaobadience — Datiea  of 
Servant — Shepherd. — HM  that  a  servant 
who  had  been  engaged  to  take  charge  of  sheep 
and  do  extra  work  at  special  seasons,  was  not 
bound  to  attend  to  cattle,  and  that  his  master 
was  not  entitled  to  dismiss  him  for  refusing 
to  do  so.  Moffait  v.  Boothfyy,  1884, 11  R.  501 ; 
21  S.  L.  R  342. 

10.  DiamiBiMil—DmnkmineflH— Pledge  for 
Oood  Behaviour— Forfeitnre.— The  owner  of 

a  ship  entered  into  an  agreement  with  a 
master  whereby  the  master  purchased  and 
paid  for  a  share  in  the  vessel  and  the  owner 
agreed  to  hold  the  share  in  trust  for  the 
master.  The  master  agreed  to  take  the  com- 
mand of  the  ship  under  the  stipulation  that 
if  he  should  be  guilty  of  drunkenness  he 
should  be  liable  to  dismissal,  and  to  forfeit 
his  share.  He  was  justifiably  dismissed  for 
drunkenness,  and  the  owner  refused  to  transfer 
the  share  or  repay  the  price.  Held  that  he 
was  bound  to  repay  the  price.  Watson  v. 
Nohh,  1885,  13  R.  347 ;  23  S.  L.  R  146. 

11.  Dismissal— Implied  Acquiescence.— 

The  fact  that  a  servant,  improperly  dismissed, 
left  without  claiming  compensation,  held  not 
to  be  evidence  of  acquiescence  in  the  course 
taken.  Ro$s  v.  Pender,  1874,  1  R.  352 ;  11 
S.  L.  R  175. 

12.  Dismissal— Insubordination. — Master 
held  justified  in  dismissing  servant  for  in- 
subordination. Trotters  v.  Briggs,  1897,  5 
S.  L.  T.  17. 

13.  Dismissal — Notice— Factor.— A  factor 
who  held  an  appointment  which  was  to  sub- 


sist till  recalled,  held  not  entitled,  on  hda* 
dismissed  by  his  employer,  to  more  tbi 
reasonable  notice,  and  therefore  not  entitled 
to  one  year's  salary  and  allowaooee  from  tk 
first  term  after  the  notice  of  dismisssl.  A 
master  is  always  entitled  to  dismias  Ies 
servant  during  the  service  on  paying  tk 
wages  earned  and  the  value  of  the  sitiis:^ 
up  till  the  end  of  the  engagement.  Ifo&un 
V.  BaiUie,  1885  (O.  H),  22  S.  L.  R.  595. 

14.  Dismissal  —  Notice  —  GoDieir  Mu- 
ager. — ^Three  months  held  reaeonable  notaee 
to  dismiss  a  colliery  manager  employsd  it 
£3,  15s.  a  week.  Foreyth  v.  HeaiKery  Knm 
Coal  Coy,,  1880,  7  R  887;  17  S.  L.  R.  637. 

15.  Dismissal— Notice— School— Sewiig 
Mistress  —  Dunacee.  —  Where  a  sevio^ 
mistress,  suing  for  salary  for  the  wcbool  jar, 
failed  to  prove  an  engagement  for  a  ixei 
period,  held,  on  her  dismi.siial  after  two  montb, 
that  a  reasonable  sum  to  pay  her  was  ker 
salary  for  the  two  months,  and  three  mcmtk' 
salary  in  lieu  of  notice.  Robaon  v.  (kered, 
1878,  6  R  213;  16  S.  L.  R  124. 

16.  Dismissal  —  Secretary  of  Boildini 
Society— Building  Societies  Act^  1874- 
Interdict. — The  secretary  of  a  building  sodetj 
registered  under  the  Building  Societies  Ad, 
1874,  was  dismissed  from  his  office  by  a  reaola* 
tion  of  the  society,  which  was  notified  to  hisi. 
On  the  grounds  that  all  disputes  between 
him  and  the  society  should  have  beeo  sub- 
mitted to  arbitration,  and  that  he  had  beea 
illegally  dismissed,  he  refused  to  accept  bif 
dismissal,  and  continued  to  act  as  secretarr. 
In  an  action  of  suspension  and  interdict  at 
the  instance  of  the  society  to  have  him  iIlt«^ 
dieted  from  interfering  with  the  management 
of  or  collecting  contributions  on  behalf  of  tia 
society,  hM  that,  assuming  that  the  Gomi 
had  no  jurisdiction  to  decide  the  dispat^ 
between  the  respondent  and  the  society,  ao^ 
that  he  had  been  illegally  dismissed,  tk 
oomplainers  were  entitled  to  the  interdict 
craved,  since  the  respondent  had  been  dt  fed* 
dismissed.  First  Edinburgh  and  Leith  41.^^ 
Starr-Boiokett  Building  Society  v.  Munro,  IS^^ 
21  S.  L.  R  291. 

17.  Dismissal  —  Wrongftil  Dismissal  fif 
Servant— Offer  of  Inferior  Post.  —A  aerv«ot> 
wrongfully  dismissed,  is  not  bound  to  aoc^ 
from  his  master  till  their  contract  expiree 
an  offer  of  an  inferior  post  at  the  same  «ag^ 
Ross  V.  Pender,  1874,  1  R  352;  11  S.  L  & 
175. 
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10.  janpioynent  —  uonBntncion  —  oon- 
dltion— Notice  of  Tenns— Issnnuice  Fund. 
— Notice  of  an  iasursnce  fund,  posted  up  in 
ft  factory,  informed  the  workmen  that  a  de- 
duction would  be  made  from  their  wages 
towards  a  fund  for  insurance  a^^ainst  accident. 
It  was  provided  that  any  workman  receiving 
injuries  in  the  works  and  taking  advantage 
of  the  insuTUDce  fond  should  be  held  thereby 
to  discharge  the  employer  from  liability  for 
negligence.  Held  that  the  notice  must  be 
read  into  the  terms  of  employment,  and  en- 
forced. Jf  right  Y.  Howard,  Ba3ur  <t  Con.,  1893, 
21  R25i  31  S.L.  R27!  1  a  L.  T.  259. 

10.  Employment— Oonstitutioii—Oontrol 
tha  Test  of  Employment  —  Lubility  of 
Master  for  Act  of  Serruit.— The  Clyde 
Ifavigation  Trustees  have  the  monopoly  of 
cianes  and  cranesmen  Id  Glasgow  Harbour. 
When  a  shipowner  wishes  to  load  his  ship, 
he  makes  application  to  tha  harbour  trustees 
for  an  order  for  a  crane  and  cranesmsnj  on 
receiving  it  he  gives  it  to  the  stevedore  who 
is  to  load  the  vessel ;  and  the  latter  presents 
it  to  the  trustees'  collector,  who  sends  a 
crane  and  cranesman.  The  trustees  select  the 
cranesman,  they  pay  him,  and  they  alone  have 
power  of  dismissal.  On  the  other  hand,  the 
stevedore  gives  hJTti  his  orders  in  regard  to 
the  stowage  of  oa^o.  An  accident  having 
happened  through  the  fault  of  one  of  these 
cranesmen,  while  engaged  in  loading  a  ship — 
lield  that  he  was  the  servant  of  the  Clyde 
Harbour  Trustees,  and  that  they  were  re- 
sponsible for  his  negligence.  Cairm  v.  Clyde 
Navigation  Tr$.,  1B98,  25  R.  1021 ;  35  3.  L.  R. 
808;  eaL.  T.  68. 

20,  Employment—Constitution— Implied 
Contract — Mandate— Acqnieacenee  in  Acts 
of  A«ent— Relevancy.— In  an  action  against 
the  committee  of  an  unincorporated  body  en- 
gaged on  ascientific  expedition,  it  was  averred 
by  a  pursner  tliat  he  had  been  employed  by 
the  manager  of  the  committee,  and  that  the 
members  of  committee  acquiesced  in  his  em- 
ployment. Held  that,  on  Ids  pleadings,  he  had 
failed  to  aver  employment  by  the  members 
of  committee.  Brmon  v.  ScoUiA  Antarctic 
Expedilitm,  1902  (0.  H.),  10  S.  L.  T.  433. 

21.  Employment— Constitation—Implied 
Contract  —  Tetmlnation  —  Tacit  Reloca- 
tion—Eeasonable  Notice,— The  pursuer,  a 
sketch-maker,  was  employed  by  calico  printers 
foroneyearat  awagetobepudinpart  weekly, 
the  balance  at  the  end  of  each  half-year.  He 
remiiined  so  employed  for  a  number  of  yeare, 


wnen  tne  ouuness  was  caicen  over  oy  a  lunitea 
liability  company.  The  pursuer  stayed  on, 
and  was  thereafter  paid  weekly.  Nothing 
was  aaid  by  him  or  the  officials  of  the  new 
company  as  to  the  terms  of  his  employment. 
A  notice  of  the  company,  posted  up  at  the 
works,  stated  that  servants  were  engaged  by 
the  week.  The  company  having  dismissed 
the  pursuer  without  notice,  owing  to  their 
having  determined  to  stop  the  works,  he 
raised  an  action  for  the  balance  of  his  year's 
wages.  HM  that  he  was  a  weekly  servant, 
there  being  no  room  for  the  plea  of  tacit 
relocation.  Hotatcm  v.  Caliai  Printerif  Auoeia- 
twn,  Ltd.,  1903  (O.  H.),  10  S.  L.  T.  632. 

22.  Employment — Oonstitntlon— Implied 
Contract— Wage8.~CoDtraot  of  employment 
inferred.  Stwrt  v.  M'Leod,  1901  (0.  H.),  9 
8.  L.  T.  192. 

23.  Employment  — Oonstitntion-Bisht 
to  Terminate— ProfesBional  Man  Employed 
as  Factor^Tacit  Relocation.— Campbell's 
trustees  engaged  Brenan  (a  civil  engineer  and 
architect  who  also  did  factor's  work)  to  con- 
tinue to  factor  the  Lochnell  estates  for  a 
period  of  four  years  from  Marlinmas  1690, 
"  upon  the  express  condition  that  Brenan 
shall  enter  into  an  indenture  with  X.  for  a 
period  of  four  years  from  the  said  term  of 
Martinmas  1890,  and  pay  X.  a  salary  of  £50." 
The  agreement  contained  no  stipulation  in 
respect  of  warning  being  given.  In  March, 
1694,  Brenan  was  shown  a  letter  from  Camp- 
bell's trustees  stating  that  they  did  not  pro- 
pose to  avail  themselves  of  his  (Brenan's) 
services  after  Martinmas  of  that  year.  They 
accordingly  dismissed  Brenan  at  that  term. 
In  an  action  by  Brenan  against  Campbell's 
trustees  for  dismissal  without  six  months' 
warning.  Hdd  that  the  contract  founded  on 
did  not  constitute  the  relationship  of  master 
and  servant,  and  that  the  pursuer  was  not 
entitled  to  six  months'  warning.  Brenan  v. 
CamfbtlPt  Tt*.,  1898,  25  B.  423 ;  35  U.  L.  R 
341  ;  5  a  L.  T.  276. 

24.  Employment  —  Oonstitation  —  Tacit 
Relocation- Yearly  Bnsacement.— The  rule 
of  tacit  relocation  is  based  upon  custom,  and 
does  not  apply  to  a  yearly  engagement  of  an 
ordinary  workman.  Lennta  v,  AUan  &  Son, 
I860,  8  B.  38;  18  a  L.  R  13. 

25.  Employment— Constltntion—"  Spare 
Uen."-~In  order  to  avoid  being  short-handed 
through  any  of  their  servants  failing  to 
appear,  the  Glasgow  Tramway  Company  in- 
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vite  a  number  of  driven  to  put  their  namee 
upon  a  liat  of  *'  spare  men ''  whioh  it  kept 
at  their  offioe.  From  seven  till  nine  o'clock 
in  the  morning  these  men  wait  at  the 
tramway  stables  on  the  chanoe  that  one  of 
the  regular  drivers  does  not  turn  up.  They 
are  under  no  obligation  to  wait  the  whole 
time.  If  another  job  offers  itself  they  are 
free  to  take  it.  But  if  they  wait  on  till  nine 
o*clock|  without  being  engaged  to  drive  for 
the  day,  they  receive  one  shilling.  Held  that 
these  ^  spare  men,''  during  the  hours  of  wait- 
ing, are  not  in  the  service  of  the  Tramway 
Company.  ConUm  v.  Glasgow  Corporaiumy 
1899,  IF.  869;  36aL.R652;  7S.  L.T.  28. 

26.  Employineiit  —  Oonftitatioii  —  Tor- 
mimtjon— Dismlml—Maaagw  of  Brick- 
works.— ^A  person  wrote  to  a  firm  of  contractors 
offering  to  manage  one  of  their  brickworks  for 
twelve  months  at  a  salary  of  £150.  He  re- 
ceived no  acceptance  but  worked  for  nearly 
six  months,  receiving  £3  a  week  from  the 
contractors'  cashier.  Thereafter  the  under- 
taking was  abandoned  and  he  was  dismissed. 
In  an  action  of  damages  for  breach  of  contract 
raised  by  him  against  the  firm^  heldy  after  a 
proof,  that  he  had  been  engaged  for  a  year 
and  not  by  the  week,  and  damages  for  wrongous 
dismissal  aioardecL  Todd  v.  Arrol  d:  (7oy«,  1881, 
18  S.  L.  R.  673. 

27.  Employment  —  CoiiBtitation  —  Ter- 
mination—Engagement  ''at  the  rate  of 
£200  a  Year."— ^e/(2  by  Ld.  Trayner  that  an 
engagement  of  an  agent  to  sell  biscuits  at  a 
salary  of  £200  a  year  implied  a  year's  engage- 
ment. Opinions  reserved  in  Inner  House. 
Bowling  v.  Henderson  d:  Son,  1890, 17  R.  921 ; 
27  &  L.  R  738. 

28.  Employment  —  Oonstitation  —  Ter- 
mination—Term of  Years— Proof  ofl— Proof 

prout  de  jure  allowed  of  averments  of  a  con- 
bract  of  employment  for  three  years  as  agent 
for  a  manufacturing  firm.  Pichn  v.  Hawkes, 
1878,  5  K.  676. 

29.  Employment — ^Foreman  at  Qnarxy— 
"Artificer"  or  "Employer"— Truck  Act» 
1831,  sees.  6,  25. — A  foreman  at  a  slate  quariy 
held  to  be  an  "  employer ''  in  the  sense  of  the 
Act,  although  engaged  to  help  the  workmen 
when  operations  flagged.     Phillips  v.  M^Innes, 

1874,  2  R  224;  12  S.  L.  R  161. 

30.  Employment— Ck>ntract  of— Bescis- 
sion  by  Sheriff— Employers  and  Workmen 
Act,  1875,  sec.  3  (2)— Arbitration  dause.— 


See  Glasgow  Tramways  Coy.  Ltd.  v.  Demfmt, 
1877,  8  Coup.  440. 

31.  Employmeint— Txamway  Ckmdiictv— 
"Workman"  — Power  to  Besdnd  — Sb- 
ploj«n  and  Workmen  Act^  1875.— OpwMu 
that  a  tramway  conductor  was  a  woriouD  is 
the  sense  of  the  statute,  and  ohservaiionu  on 
the  powers  of  rescission  conferred  on  a  Sberif 
by  sec.  3,  subsec.  2.  Wilson  v.  Glasgow  Trssk- 
ways  Coy.,  1878,  6  R  981 ;  15  S.  L.  R  656. 

32.  Employment  —  Termination.  —  A 
master  re-engaged  a  servant  for  a  new  tem. 
Shortly  afterwards,  and  before  the  new  tera 
had  begun,  there  was  a  disagreement  betveeo 
them  as  to  an  allowance  the  servsnt  «m 
receiving  under  the  original  oontrsot,  and  tfat 
master  told  him  that  if  not  satisfied  he  oooU 
leave.  Thereafter,  hearing  that  the  ssmnft 
had  stated  that  he  was  leaving,  and  would  od 
no  account  stay,  he  engaged  another  semst 
without  further  communication  with  bia 
Held  that  he  was  not  justified  in  doing  so,  and 
was  liable  in  damages  for  breach  of  contact 
CampbeU  v.  Mackenwie,  1887,  24  S.  L.  R  35i 

33.  Employment  —  Teminatiiin— Cftvif 
up  BnsineBS.— ^A  contract  of  employment  to 
a  term  of  years  is  subject  to  terminatioo  bf 
the  employer  ceasing  to  carry  on  the  bosmev 
in  which  the  employment  is  made.  TliiiiiaD 
implied  condition  of  the  contract.  PaJbmm  ^ 
Coy.  V.  Cannon  <£?  Cby.,  1892,  19  R  10(H; 
29  a  L.  R  883.  ^'StaU  of  CaHfifrnia''  &S. 
Coy,  Ltd.  Y.MoorSy  1895,  22  R  562;  32  &LR 
374;  2  &  L.  T.  579.  But  cf.  Boss  v.  M'Fst- 
lane,  1894,  21  R.  396 ;  31  S.  L.  R  305;  I 
S.  L.  T.  463. 

34.  Employment  — Termination— Oivitf 
up  Business. — Held  that  an  employer,  booad 
by  contract  to  give  three  months'  notice  to 
his  servant,  could  not  terminate  the  ooDtnci 
by  giving  up  the  business  in  which  the  ae^ 
vant  was  engaged.  fVUson  v.  ScoU,  Bell  ^ 
Coy,,  1900  (O.  H.),  8  S.  L.  T.  13. 

35.  Employment— Termination— BlBflBS 
of  Benrant— Two  Months'  Abaence.— H<^ 
that  the  absence  from  work  of  a  yearly  nr 
vant  through  illness  for  a  period  of  two  months 
gave  the  master  a  right  to  terminate  the  cos- 
tract  of  service.  Manton  v.  Doumie,  1885|  i* 
R  1103;  22  S.  L.  R  741. 


36.  Employment— PnUic  Official— Tew- 
nation— Ad  vitam  ant  colpam. — See  ob8e^ 
vations  by  Lord  President  Inglia  in  HsmU 
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V.  M'MuHrie,  1889,  16  R  715;  26  a  L.  R 
661. 

37.  Master— Duty— Hl-treatment  of  8er- 
VBat. — Issue  adjusted  to  try  a  claim  made  by 
a  domestic  servant  against  her  master  for  ill* 
treatment  during  the  period  of  service.  FVcuer 
V.  Laing,  1878,  6  R.  596 ;  15  S.  L.  R  332. 

38.  Master  ~  Negligence  —  Employers' 
Liability  Act,  1880— Application  of  Act- 
Employment. — The  Employers'  Liability  Act 
has  application  only  where  the  relationship  of 
master  and  servant  exists  between  the  person 
against  whom  liability  is  stated  and  the  person 
injured.  Stoeeney  v.  Duncan  db  Coy,^  1892,  19 
R870;  29S.  L.R777. 

39.  Master  —  Negligence  —  Employers' 
Liability  Aet»  1880— Application  of  Act— 
Servant  not  directly  Employed  by  Master. 

— Held  that  the  Employers'  Liability  Act 
applied  to  servants,  although  not  directly 
employed  by  their  masters.  Morrison  v.  Baird 
d:  Coy.,  1882,  10  R  271 ;  20  S.  L.  R  185. 

40.  Master— Negligence— Common  Law 
and  under  Employers'  Liability  Act— 
Issue. — Defence  to  action  raised  by  workman 
against  his  master  for  damages  for  personal 
injury  at  common  law  and  under  the  Em- 
ployers' Liability  Act,  1880,  that,  at  the  time 
of  the  accident,  the  pursuer  was  employed  by 
a  third  party.  Issue  approved.  Whether 
the  pursuer,  while  employed  at  the  defenders' 
works,  was  injured,  <&c.  P  M^Sorley  v.  Steel 
Coy.  of  Scotland,  1893,  20  R  722 ;  30  S.  L.  R. 
633;  1  S.  L.  T.  28. 

41.  Master  —  Negligence  —  Employers' 
Liability  Act,  1880— Defectiye  Plant.— In 
an  action  of  damages  at  the  instance  of  the 
widow  of  a  workman  who  had  been  killed  by 
an  accident  (happening  prior  to  the  passing 
of  the  Employers'  Liability  Act,  1880),  which 
took  place  through  the  alleged  defective  con- 
dition of  plant  used  in  the  service  of  the 
employer,  it  was  proved  that  the  plant  in 
question  had  been  under  the  charge  of  a  com- 
petent person,  and  that  the  employer  had  pro- 
vided sufficient  material  and  appliances  for 
making  any  repairs  which  might  be  necessary. 
Held  that,  assuming  the  condition  of  the 
machinery  to  be  defective,  the  employer  was 
not  liable  in  damages,  in  respect  that  he  had 
discharged  all  the  obligations  incumbent  on 
him  at  common  law.  Observations  on  the 
effect  of  the  Employers'  Liability  Act,  1880. 
M*La%ighlan  v.  Colin  Dunhp  d-  Coy.,  1882,  20 
S.  L.  R  271. 


42.  Master  —  Negligence  —  Employers 
Liability  Act,  1880— Defect  in  "Ways"- 
Orders  of  Engine-Driver. — A  brakesman  oi 
a  locomotive  engine,  used  to  draw  waggoni 
in  an  ironwork,  was  ordered  by  the  engine 
driver,  whose  orders  he  was  bound  to  obey 
to  get  off  the  engine  while  it  was  in  motioi 
and  replace  on  the  rails  one  of  the  waggoni 
which  had  got  off.    In  course  of  obeying  the 
order  the  brakesman  stepped  on  to  the  foot- 
board of  the  engine,  when  one  of  his  feet 
was  struck  and  severely  injured  by  a  bar 
of   iron,   projecting,    so   as   to   overlap    the 
footboard,  from  a  heap  of  iron  bars  which 
were,  according  to  the  custom  of  the  works, 
laid  down  near  the  rails  waiting  for  removal 
to  another  part  of  the  works.    Held  that  the 
accident  was  the  result  of  a  defect  in  the 
'*  ways  used  in  the  defenders'  business,"  imply- 
ing negligence  on  their  part  under  subsec.  1 
of  sec.  1  of  the  Employers'  Liability  Act,  1880  ; 
and  that  they  were  also,  through  the  driver, 
guilty  of  the  negligence  specified  in  subsec.  3 
of  sea  1  of  the  Act,  and  were  therefore  on 
both  grounds  liable  in  reparation  to  the  pur* 
suer.    Mitchell  v.  The  Coats  Iron  and  Steel  Coy., 
1886,  23  S.  L.  R  108. 

43.  Master  —  Negligence  —  Employers. 
Liability  Act,  1880  —  Defective  Plant  — 
Order  of  Foreman.  —  In  an  action  at  the 
instance  of  an  employee  in  a  match-work 
agunst  his  employers,  to  recover  damages  for 
injuries  which  his  hand  had  sustained  in 
shutting  a  slidingnloor  on  the  occasion  of  an 
alarm  of  fire,  it  was  proved  that  the  door  in 
question  was  for  the  purpose  of  preventing 
fire  communicating  from  one  room  to  another, 
and  that  it  was  regularly  closed  at  meal- 
times and  at  night ;  that  it  was  not  usually 
the  duty  of  the  pursuer  to  shut  the  door,  and 
that  he  had  never  done  so  until  the  day  of 
the  accident,  when  he  did  so  in  obedience  to 
an  order  from  the  foreman  ;  that  the  door 
was  moved  by  means  of  a  handle,  but  that 
there  was  no  check  in  the  wall  to  stop  the 
door,  which  in  consequence  ran  on  until 
brought  up  by  the  handle ;  and  that  a  very 
small  alteration  would  have  made  the  door 
safe.  Held  that  there  was  fault  on  the  part 
of  the  defenders,  and  that  the  pursuer  was 
entitled  to  damages.  Johnson  v.  Mitchell  <k 
Coy.,  1885,  22  S.  L.  R  698. 

44.  Master  —  Negligence  —  Employers' 
Liability  Act,  1880  —  Defective  Plant- 
Failure  to  Inspect. —  A  workman  was  in- 
jured through  the  breaking  of  a  bolt  on  which 
a  heavy  weight  depended.      It  was  proved 


that  the  bolt  might  have  been  expected  to 
cany  much  greater  waif^ht,  Biid  no  Iktetit 
defect  in  it  ma  proved.  It  appeared  that  it 
might  preTioiulj  have  been  expoeed  to  a 
very  Berere  itrain,  and  there  was  no  evidence 
that  the  emplo^r  wm  in  um  to  have  the 
bolta  uaed  in  the  work  tested  at  intemU. 
The  Sheriff  having  decided  that  the  employer 
wai  liable  to  the  workman,  the  Court  hdd 
that  there  waa  evidence  to  aupport  hit  judg- 
ment and  refoaed  to  diaturb  it.  fnoin  v. 
Dcnnyitovm  Forge  Coy.,  1885,  22  S.  L.  S.  379. 

4D.  Hwtar  —  Hs^igencs  —  £mplo7CCT' 
Liability  Act,  ISSO  —  Defective  Plant— 
Goalmaater  held  not  liable  for  damage*  caused 
by  defect!  in  waggons  belonging  to  a  railway 
company  and  left  in  charge  of  the  ooalmaster's 
•ervanta  for  loading  at  the  ooUiery  aiding. 
Jtobiruon  v.  J.  Waium.,  Ltd.,  1892,  20  B.  144; 
30  S.  L.  R.  144. 

46.  Harter  —  N^ligence  —  Employsn' 
LlabilitT  Act,  1880  —  Defective  Plant  — 
Machineiy  —  Oontribntoir  NecUsence  — 
Known  Duiger. — A  quarryman  while  en- 
gaged in  a  blasting  operation  in  a  quarry 
was  injured  by  an  explosion  caused  by  a  hot 
cinder  from  the  fumaoe  of  on  engine  falling 
on  the  powder.  The  engine  was  placed  close 
to  the  edge  oE  the  quarry  and  there  was  no 
plate  below  the  furnace  to  prevent  the  cinders 
falling.  In  an  action  of  damages  raised  by 
tha  workman  against  his  employers  on  the 
ground  that  the  furnace  waa  defective,  the 
defenders  pleaded  contributory  negligence  on 
the  part  of  tha  pursuer  in  respect  that  he  was 
awara  that  cinders  frequently  fell  from  the 
furnace.  Held  that  the  pursuer  had  not  been 
guilty  of  contributory  negUgence.  Grant  v. 
DryidaU,  1983,  10  R  1169 ;  20  S.  L.  R.  774. 

47.  Master  —  HesUjence  —  Employen' 
Liability  Act,  1880  —  Defective  Plant  — 
ScafFolding. — A  workman  who  had  been  in- 
jured through  the  collapse  of  a  scaffold  which 
had  been  erected  under  the  supervision  of 
his  foreman,  sued  his  employers  for  damages. 
Ue  failed  to  prove  how  the  accident  had 
happened,  that  the  scaffold  was  of  unwork' 
manlike  construction,  or  that  tha  foreman 
had  been  guilty  of  more  than  (at  tha  worst) 
an  error  of  judgment.  Held  that  he  had 
failed  to  discbarge  the  onus  which  lay  on  him 
tn  prove  najrligenee.  H'ilsiin  v.  Lore,  1897, 
■ib  R.  2eti;  35S.  L.  R.223;  5  S.  L.  T.  2!7, 

4S.  Slaster  —  Negligence  —  Employers' 
Liability  Act,  1880  —  Defective  Plant  — 


Precsntiona.  —  A  scaffolding,  naed  in  tk 
demolition  of  a  building,  waa  built  in  tfat 
usual  way  by  akillad  people  out  of  pxA 
material.  It  was  knocked  over  by  a  sbm 
falling  from  the  building  and  a  workmui  w 
injured.  It  wae  possible,  but  not  customair. 
to  have  taken  precautions  to  prevent  such  u 
aooideut.  Hdd  that  the  employers  of  tha 
workman  were  not  liable  under  the  Kmploycn' 
Liability  Act.  Thowion  v.  IHek,  1882,  19  R. 
804  ;  28  S.  L.  R.  729. 

49.  Haiter—  Neglifence  —  Bmployei^ 
Liability  Act,  ISSO—Defbctive  Plant— Xh- 
flt  Hone— Esowledfe  of  Employer.  ~Aa 
action  was  raised  by  a  trace-boy  against  his 
employers  (a  tramway  company)  for  damages 
for  injuries  received  by  him  by  falling  off  * 
horse  on  which  be  was  riding.  No  oomplaiBt 
had  been  made  by  the  boy  as  to  the  unfitDcsi 
of  the  horse.  Sdd  that  the  employers  wen 
liable  in  respect  (1)  that  the  boree  was  de- 
fective plant  within  the  meaning  of  the 
Employers'  Liability  Act,  1880,  and  <2)  tbtf 
the  superior  servants  must  be  held  U>  bars 
known  of  its  unfitness.  Badon  v,  Edv^rf. 
StTeet  TTam«ay$  Coy.  Ltd.,  1887,    14   R.  6^1 : 

24  S.  L.  R.  43fi. 

50.  Maiter  —  Hegligeoce  —  Em^oyw^ 
LUbility  Act,  1880—  "Plant"— Hone. - 
Opinion  by  Ld.  Adam  that  a  horse  is  "  plant ' 
in  the  meaning  of  the  Employers'  Liability 
Act,  1880.     Frater  v.  Sood,  1687,  15  R.  ITS; 

25  S.  L.  R.  164. 

fil.  Haiter  —  Negligence  —  En^lorvn' 
Liability  Act,  1880— Defective  Plant  and 
Way«— Neglect  of  Pellow-WoAman.— lbs 
Coal  Mines  Regulation  Act  prescribes  tbat  in 
all  ways  there  shall  be  manbotee  iu  wbifh 
workmen  can  find  a  safe  resort.  Wbere  a 
workman  was  injured  through  a 
being  blocked,  owing  to  the  neglect  of  i 
low-workman,  he  was  htld  entitled  to  d 
under  the  Employers'  Liability  Act,  sec.  1  (11. 
Fenit  v.  Cowdeiibealk  Coul  Coy.,  1897,  24  R 
blG;  34S.L.  R.492;  4aL.T.  339. 


62.  Master  —  Negligence  - 
Liability  Act,  1880-Defective  Flant.- 
workman  having  been  killed  by  the  breahdi^  of 
a  rope,  it  was  proved,  in  an  action  of  dftm^ai 
against  his  employer,  that  the  breaking  mi^ht 
havt!  lM4;n  caused  by  a  particular  defect  w^seA 
could  have  beeu  detected  by  a  skilled  tWMi 
on  cxnminatlon.  Htld  that  the  eiiiido|yi)r  mmm 
linblu  fur  the  death  of  the  workman  tn  t«- 
api'ct  that  he  had  not  caused  the  n^  tu  be 


examined  before  use.  Fraser  v.  Eraser y  1882, 
9  R.  896  ;  19  S.  L.  R.  646. 

53.  Master  —  Negligence  —  Employers' 
Liability  Act^  1880— Defective  Ways.— A 

labourer  employed  in  coupling  waggons  on  a 
line  of  railway  belonging  to  his  employers 
was  injured  through  the  sudden  action  of  the 
engine-driver  in  starting  the  engine  without 
warning.  He  averred  that  a  defect  in  the 
ways  prevented  him  escaping  as  he  otherwise 
might  have  done.  Hdd  that  he  had  no  case 
against  his  employers  at  common  law,  but  an 
issue  under  the  Act  allowed.  RoherUon  v. 
Linlithgow  Oil  Ci/y.j  1891,  18  R.  1221;  28 
S.  li.  R.  863. 

54.  liaster  —  Negligence  —  Employers' 
Liability  Act,  1880  —  Foreman  —  Applica- 
tion of  Act. — To  bring  a  case  within  the 
scope  of  the  Act  the  injured  workman  must 
be  acting  in  accordance  with  the  instructions 
of  the  foreman.  **  The  mere  fact  that  a  fore- 
man sees  a  workman  doing  a  piece  of  work  in 
an  unusual  way,  and  does  not  interfere,  is 
scarcely  a  ground  for  holding  the  foreman's 
master  liable  for  the  consequences  of  what 
the  workman  does,  if  it  results  in  injury  to 
him."  (Per  Ld.  Justice-Olerk  MaodoxuJd.) 
MiUigan  v.  Muir  <k  Coy.,  1891,  19  R.  18 ;  29 
S.  L.  R.  36. 

55.  Master  —  Negligence  —  Employers' 
Liability  Act^  1880— Foreman— Ck>al  Mine 
— Engineman. — An  engineman  at  a  pithead 
hoisted  the  cage  from  a  mid-working  before 
the  indicator  showed  that  the  gate  at  the 
entrance  of  the  shaft  was  closed.  It  was 
averred  that  the  shaft  was  improperly  lighted. 
In  an  action  by  a  widow  for  the  death  of  her 
son  who  had  fallen  down  the  shaft  thus  left 
exposed,  held  (1)  that  a  claim  under  the  Em- 
ployers' Liability  Act,  1880,  was  irrelevant, 
the  engineman  not  being  a  person  having 
superintendence'  in  the  sense  of  sec  1  (2)  ; 
(2)  that  a  claim  at  common  law  in  respect  of 
defective  lighting  was  relevantly  stated  and 
must  go  to  trial.  Famham  v.  Aew  Bank  Coal 
Coy.,  1896,  23  R.  722;  33  S.  L.  R.  555;  4 
S,  L.  T.  2. 

56.  Master  —  Negligence  —  Employers' 
Liability  Act^  1880  — Foreman  — Oontri- 
batory  Negligence — BelcTancy. — ^A  porter 
was  discharging  bales  from  a  railway  waggon 
on  to  a  platform,  which  was  equipped  with 
cranes.  In  trying  to  lift  a  heavy  and  un- 
wieldy bale  he  hurt  his  back.  In  an  action  for 
damages  against  his  employers  for  damages,  I 


under  the  Employers'  Liability  Act,  1880,  he 
averred  that  he  was  unloading  under  the 
superintendence  of  a  foreman  ;  that  he  asked 
for  the  use  of  a  crane  to  lift  the  bale,  or  the 
assistance  of  another  man,  and  that  these 
were  refused.  Action  dUmisaed  as  irrelevant. 
WUtfm  V.  Caledonian  Ely.  Coy.,  1899, 2  F.  319 ; 
37  S.  L.  R  235. 

57.  Master  —  Negligence  —  Employers' 
Liability  Act^  1880— Foreman— Dnty  to 
Instruct  Labourers.  —  A  labourer  was  in- 
jured while  removing  logs  from  a  pile  to  a 
cart  by  the  pile  falling  on  him.  He  raised 
an  action  against  his  employer  stating  that 
the  workmen  who  had  formed  the  pile  had 
done  so  carelessly,  that  he  had  never  been 
instructed  as  to  the  proper  mode  of  taking  it 
down,  that  he  was  unskilled  in  such  work,  and 
that  the  foreman  was  present  when  he  was 
taking  it  down  in  an  improper  way,  but  did 
not  interfere  with  him.  Held  that,  the  work 
to  which  he  had  been  put  being  ordinary 
unskilled  labour,  there  was  no  blame  attach- 
able to  the  master  or  his  foreman  in  send- 
ing him  to  do  it  without  special  instructions, 
and  that  no  relevant  averment  of  fault 
had  been  made.  Action  therefore  diemissed. 
QiUigan  v.  MUne  <k  Coy.,  1887,  24  S.  L.  R. 
279. 

58.  Master  —  Negligence  —  Employers' 
Liability  Act^  1880— Foreman— Explosion 
— ^RelCTancy. — An  action  for  damages  at  com- 
mon law  and  under  the  Employers'  Liability 
Act,  1880,  was  raised  by  a  workman  against 
his  employer  on  account  of  his  having  been 
injured  and  rendered  blind  by  the  explosion 
of  a  dynamite  cartridge  embedded  in  the 
soil,  which  he  had  struck  with  his  pick  while 
engaged  at  work.  The  pursuer  averred  that 
the  accident  happened  by  reason  of  the  fore- 
man at  the  work  and  a  person  under  him,  but 
not  a  fellow-servant  of  the  pursuer,  having 
neglected  to  draw  or  explode  the  cartridge 
when  it  missed  fire,  and  further  averred  that 
''  the  said  accident  occurred  through  the  fault 
and  negligence  of  the  defender,  who  fre- 
quently visited  the  excavations,  in  permitting 
and  sanctioning  arrangements  in  connection 
with  the  ways,  plant,  and  explosives  used  at 
the  works  which  he  knew  to  be  defective,  and 
extremely  dangerous."  The  pursuer  proposed 
an  issue  in  general  terms.  The  defender 
moved  that  the  action  should  be  dismissed 
so  far  as  laid  at  common  law.  The  Court 
refused  the  motion,  and  allowed  the  issue  pro- 
posed by  the  pursuer.  Jackson  v.  M* Alpine, 
1892,  30  S.  L.  R.  45. 


i 


69.  Kutor  —  NacUcaneo  —  Emploron' 
Li&Ulltr  Act,  1880— Fomua— FAllon  to 
Sopply  AppUutcac— The  rapreMDUtiTM  of 
a  workmkD  who  had  been  kiUad  by  »  (bU-w 
of  the  ndsa  of  a  dr>iii  in  which  ha  w»a  work- 
iDg,  ntued  AD  aotion  for  damages  Kgaiiut  the 
•mplc^en,  and  areired  that  thadrwD  w«a  ten 
feet  deep,  that  the  ride*  should  have  been 
propped  up,  that  no  propping  had  been  aup- 
pliad,  and  that  thia  waa  the  remit  of  oare- 
leaaneM  on  the  part  of  a  foreman  whose  orders 
the  deceased  waa  bound  tu  obey.  The  Court 
ordered  issues.  M'CoU  v.  Black  <t  Kadi*,  1861, 
18  R.  60T(  £6  8.  L.  R.  304.     Cf.  No.  114. 


60.  HutOT  —  NflfUcencft  —  EmpIoTsn' 

Uabilitr  Act,  1880— Fonman— lUlvn  to 
Bn/orc«  Workl  BapiUtioiu.  —  Where  a 
f<Kenuui  had  negligently  failed  to  enforoe 
regulations  published  by  employers  for  the 
conduct  of  works,  and  an  aooident  resulted, 
held  that  the  employers  were  not  liable  at 
common  law.  Liability  under  the  statute 
was  admitted.  DvAuv.  Caledonia*  my.,\S^, 
SSR.934;  36  S.  L.  B.  7S6  j  6  B.  L.  T.  44. 

81.  Huter  —  NegUgance  —  Employan' 
Liabiliir  Act,  1880  —  Foremui  —  FeUov- 
Sarvuit.  —  A  workman  waa  injured  while 
employed  at  loading  heavy  cases  on  board  a 
ship.  The  operations  were  in  charge  of  a 
foreman  who  had  no  duty  of  "i*""*'  labour. 
While  the  woikman  and  another  were  steady- 
ing a  case  which  was  balanced  upon  an  insecure 
base,  preparatory  to  being  stung  by  a  crane, 
the  foreman  without  warning  oanted  it,  k> 
that  it  fell  over  and  crushed  the  workman. 
Reld  that  he  hod  a  claim  for  damages  under 
the  Bniployers'  Lialulity  Act,  1680.  DonMlly 
».  Spencer  <t  Coy.,  1899,  1  F.  1107  ;  36  a  L.  R 


62.  Master  —  Nagligsnce  ~  EmployetB' 
Liability  Act,  1880— Fonmui— Improper 
Order. — In  order  to  render  an  employer  liable 
in  terms  of  see.  1,  subsec.  3,  of  the  Employers' 
Liability  Act,  1880,  it  is  not  enough  to  show 
that  an  order  was  given,  and  that  an  accident 
occurred  in  obeying  it.  It  must  be  shown 
that  the  order  was  an  improper  one.  Brotcn 
T.  Furnivald:  Coy.,  1 896,  23  B.  492 ;  3.3  a  L.  R. 
346 ;  3  a  L.  T.  258. 

63.  Master  —  Kegligence  —  Employers' 
Liability  Act,  1880— Foreman— Orders  by. 

-ir,!f  tliiit  ;iini.,u„'li  tlii-  iiv'T  .      ist»iii6dby 


been  no  negligence  on  the  part  ol  the  parBon 


giTing  the  orders.     M'Mann*  v.  Bm/,  ie8& 
g  R  426 ;  10  S.  L.  B.  345. 


61  HutOT— Natflcanee- 
LiabiUty  Act,  ISSO-Foraoun— Ordon  br- 

— A  working  glasiar  having  bsMi  wippfied  I7 
his  asnpktyer,  who  had  a  contract  to  do  ths 
glaner  work  at  a  building,  with  anitaUs 
•eaffolding,  waa  directed  by  hia  fomnaii  to 
facilitate  his  work  by  ""fcing  uae  of  anotl>T 
•caffold  which  had  been  erected  by  the  Cote- 
man  of  the  person  who  had  the  cxiattaet  for 
joiner  work,  Thia  scaffold  gave  way  owing 
to  the  joiner  having  carelessly  oonatracted  it 
of  defective  material,  and  in  oonaeqneooe  the 
glaEier  was  injured.  Hdd  that  aa  the  ocaffiild 
had  been  erected  by  a  competent  workman, 
and  as  it  had  not  been  shown  that  the  defset 
was  one  which  oould  have  been  obaerved  b; 
any  anch  examination  as  the  forsman  glaiie' 
waa  bound  to  make^  there  was  no  anch  negli- 
genoe  in  the  order  given  by  him  as  to  nmdei 
the  employer  of  the  injured  loati  liable  in 
damages.  KtttlevMdl  v.  Patamm  <£  Oog^  18SG, 
S4  8.  L.  R  86. 

60.  Master  —  Nei3J<anee  —  Entployo^ 
LiaUUty  Act,  1880-ForemuL—Orden  by- 
Known  Duiger. — In  an  action  of  damagH 
(or  personal  injury  brought  by  a  workmtn 
against  his  employer,  the  pmauer  avsned, 
inter  alia,  that  he  had  met  with  the  injniiH 
he  complained  of  from  having  oonfatmed  to 
an  order  of  the  defender's  foreman,  to  whost 
orders  he  waa  bound  to  conform  ;  that  be  wm 
inesperienoed  in  the  work  which  waa  being 
carried  on,  but,  as  it  appeared  to  him  tbst 
there  was  danger  in  the  way  is  which  it  wu 
being  done,  he  had  called  the  attention  of  tbs 
foreman  to  the  matter,  and  had  been  assmed 
that  there  waa  no  danger,  and  ordered  to 
carry  out  his  instructions,  and  that  he  bad 
done  BO,  with  the  result  that  he  had  baao 
severely  injured.  Held  that  the  pursuer^ 
right  of  action  was  not  barred  on  the  groond 
that  he  had  worked  in  the  face  of  a  Imowii 
danger,  and  that  he  was  entitled  to  an  issue. 
Gallacker  v.  fToodrou,  1891,  28  S.  L.  R.  385. 

66.  Master  —  Negligence  —  Bmi^oTei^ 
Liability  Act,  1880— Foreman— Machine- 
man — Oonfoimi^  to  Orders. — A  workmu 
while  riveting  a  furnace  was  injured  by  the 
furnace  falling  on  hia  foot.  Held  that  1 
machineman  who  had  given  him  direction 
iiM.^;  (1  T>t-i'5'iii  fo  whose  orders  he  waa  Ixiuiiii 
ti.ciiin...nii  iij  theetrisecf  tliKsUtutw.  i'-i- 
V.  A^iiUrsori  <[■  LyrJI,  18S&,  12  R.  80i:  B 
a  L.  R.  529. 


67.  ICuter  —  Me^igemoe  —  Emplojran' 
LiabUlty  Act,  1880— Foiamui-OTden  by. 
— The  pnnuer  wm  injured  in  tha  defeDdsn' 
foundry  whUe  puBhing  a  bogie  on  wbioh  was 
placed  a  propeller-blada.  Tba  defenders' 
foreman  directed  tbat  tbe  blade  ahould  be 
attached  bj  a  block  and  taokle  to  the  roof, 
and  that  the  purBuer  should  push,  while  other 
workmen  dragged,  the  bogie.  In  the  path  of 
tbe  b«^e  there  waa  a  depressian  in  tbe  floor 
covered  bj  an  iron  plate.  While  paasinfr  over 
this  depreasion  tbe  bogie  sank  forwardi  and 
tbe  blade  waa  swung  back  hj  tbe  tackle, 
thereby  injuring  tbe  pursuer,  fftld  tbat  the 
defenders  were  liable  in  damages  to  the  pur- 
suer because  of  the  foreman's  negligence  in 
allowing  the  blade  to  remain  attached  and 
placing  the  pursuer  behind  the  bogie.  Bowi* 
V.  Bankin  i  Coy.,  1886, 13  K.  981 ;  23  8.  L.  R. 


'  Haglicsnca  —  Bmploysn' 
Li»bilitr  Act,  1880— Fommui— Beasouble 
Prac&ntioiU. — Where  a  superior  servant  hav- 
ing the  master's  authority  to  give  orders  to 
other  servants,  gives  an  order  and  tails  to 
take  reasonable  precautions  to  have  it  safely 
executed,  the  master  will  be  responsible  under 
the  Employers'  Liability  Act,  1880.  for  injury 
done  to  tbe  aervants.  Opiruont  that  he  will 
olao  be  liable  at  common  law.     Swffney  v. 

'        il-i;itn-ai<.  I.HMl,  14  li.  Uir.;   ^4  S.  L,  R.  91, 

69.  Master  —  Negligence  —  Employers' 
I     Liability   Act,   1880  — Foreman  — Procau- 

tions. — The  forerauii  of  a  firm  of  house- 
brenkars  ordered  a  labourer  who  was  subject 
to  his  orders  to  f;o  upon  a  Jloor  in  q  building 
tbe  firm  was  demolishing.  The  floor  was 
decayed,  and  gave  way,  and  tho  labourer  waa 
injured.  The  foreman  should  have  foreseen 
the  danger  and  taken  precautions  to  prevent 
it.  In  an  action  at  the  instance  of  the 
labourer  against  his  employers  the  Court 
allowed  an  issue.  /Ti/nii  v.  M'GaiD,  1891,  18 
'      R  r.54 ;  28  S.  L.  R.  3»2. 

70.  Master  —  Negligence  —  Employers' 
Liability  Act,  1880— Mine— Insecure  Con- 
dition—Known Danger— Breach  of  Rules 
—Coal  Hinea  Regulation  Act,  1872.— A 
miner  gave  warning  to  tha  oversman  of  the 
insecure  condition  of  tho  pit.  He  was  told 
by  the  oversman  to  continue  working,  and  it 
would  be  attended  to.  It  was  thereafter 
inadequately  aecured,  and  shortly  afterwards 
tbe  root  tell  in  and  the  miner  waa  injured. 

I      Held  that  he  waa  not  barred   from  claiming 
compensation  by  the  fact  tbat  he  had  gone  on 


working  in  knowledge  of  the  danger, 
M'MonagU  v.  Baird  &  Coy.,  1881,  9  R.  364 ;  19 
8.  Xi.  R.  266. 

71.  Huter  —  Negligence  —  Emidoyen' 
Llabilitr  Act,  1880— Uine— Roads—Han- 
holea. — Opinion  that  cross  roads  constituted 
"manholes  or  places  of  refuge  "  from  traffic 
npon  the  ro«d  they  crossed.  Hughei  v,  Olyda 
Goal  Coy.,  1891,  19  R.  343;  29  S.  L.  R.  387. 

72.  Master  —  Negligence  —  Employen' 
Liability  Act,  1880— Non  ralens  agere— 
Period  vitliin  which  Action  most  be  Oom- 
menced.— The  Employers'  Liability  Act,  1860, 
sac  4,  provides  that  an  action  for  oompensa- 
tion  under  it  "shall  not  be  maintainable" 
unless  commenced  within  six  months  from 
the  ooourrence  of  the  aoindent  causing  the 
injury  for  which  compensation  is  claimed. 
Hdd,  in  an  action  raised  after  the  expiry  of 
six  months  from  the  aooident  founded  on, 
that  an  allegation  by  the  pursuer  that  he  hod 
been  rendered  insane  by  the  result  of  the 
accident,  and  did  not  reoover  until  the  six 
months  hod  elapsed,  did  not  elide  a  plea  tbat 
the  action  was  not  maintainable  under  the 
Act.  Johndon  v.  8haa,  1883  (0.  H.),  21 
S.  L.  R  246. 

73.  Master  ~  Negligence  —  Employers' 

Liability  Act,  1880- Notice  of  Injury- 
Failure  to  Qive— Excuse.- A  father  claiming 
under  the  Employers'  Liability  Act,  1880, 
daiuagea  for  the  death  of  his  sou,  failed  to 
^ive  notice  of  his  claim  within  six  weeks,  as  is 
required  by  sec.  4.  Uis  excuse  was  that  he 
was  "an  old  man,  illiterate,  and  not  aware  at 
the  nocesaity  of  giving  notice,  and  that  it  was 
not  known  whether  the  deceased  would  sur- 
vive." Held  that  this  waa  no  reasonable 
excuse,  and  the  action  if wmiwfrf.  M'Fadyfnv. 
Dulvullinglon  Iron  Voy.,  1807,  24  R.  327;  34 
S.  L.  R.  266;  4  S.  L.  T.  246. 

74.  Master-  Negligence  —  Employers' 

Liability  Act,  1B80— Notice  of  lojnry- 
Failure  to  Give  —  Excuse.  —  The  Court 
reserved  for  tho  cimsideration  of  the  judge 
whi>  should  preside  at  the  trial  of  an  action 
for  damages,  laid  upon  the  Employers'  Lia- 
bility Act,  the  tjuestion  i>t  whether  failure  to 
send  the  notice,  required  by  the  Act  to  be 
given  to  the  master,  was  excusable.  Tmill 
V.  KelTiiau  (t  Coy.,  1887,  tfi  R.  4 ;  S5  S.  L.  R.  8. 

75.  Master  —  Negligence  —  Employers' 
Liability  Act,  1880— Notice  of  Injury- 
Failure  to  Give— Excuse— Grief.— Grief  and 


1363 


MASTER  AND  SERVANT 


1364 


anxiety  will  not  excuse  failure  to  give  to  the 
employer  notice  within  six  weeks  of  an 
accident  to  his  workmen.  Connolly  v.  Young's 
Paraffin  Oil  Coy,,  1894,  22  R.  80 ;  32  S.  L.  R. 
61 ;  2  8.  L.  T.  306. 

76.  Maflter  —  Negligmice  —  Employen' 
Liability  Act^  1880— Notice  of  LUury— 
FoniL — The  wife  of  a  workman  who  had  met 
with  an  accident  wrote  to  his  employer  in  the 
following  terms: — ''I  find  I  will  need  some 
more  money,  and  will  you  please  oblige  me 
with  ten  shillings.  It  is  now  five  weeks  since 
Adam  got  his  accident.  His  jaw  is  so  badly 
smashed  that  he  will  never  be  the  same  man 
again.  Adam  has  been  advised  to  get 
damages  from  you.''  Held  that  the  letter  was 
a  sufficient  notice  of  the  accident.  Thonuon  v. 
Eobertton  db  Coy.,  1884, 12  R  121 ;  22  S.  L.  R.  97. 

77.  liaster  —  Negligence  ~  Employers' 
Liability  Act,  1880— Notice  of  IiUnry- 
Suficieiicy  —  Notice  under  Workmen's 
Oompensation  Act,  1897.  —  Held  that  a 
notice  of  claim  under  the  Workmen's  Compen- 
sation Act,  1897,  was  not  good  as  a  notice 
under  the  Employers'  Liability  Act.  ThorMon 
V.  Baird  db  Coy,,  1903,  6  F.  142;  41  S.  L.  R 
152;  11  8.  L.  T.  510. 

78.  Master  —  Negligence  —  Employers 
Liability  Act,  1880— Notice  of  Ii^nry— 
Timeoos— Posted  within  Six  Weeks.— An 
injured  workman  posted  a  letter  containing 
notice  of  injury  within  six  weeks  of  the  acci- 
dent, but  so  that  it  did  not  and  could  not  in 
the  ordinary  course  of  delivery  arrive  at  its 
destination  until  after  that  period.  Held  that 
notice  was  not  given  within  six  weeks. 
APDonagh  v.  MacLellan,  1886,  13  R.  1000  ;  23 
S.  L.  R.  717. 

79.  Master  —  Negligence  —  Employers' 
Liability  Act,  1880— Notice  of  Injnry— 
Unregistered  Letter. — Held  that  notice  was 
given  in  terms  of  sec.  7  of  the  above  Act 
where  a  letter  had  been  sent  which  it  was 
proved  the  employer  had  received  although 
it  was  not  registered.  M^Govan  v.  Tancred, 
Arrol  <L'  Coy,,  1886,  13  R.  1033;  23  S.  L.  R. 
737. 

80.  Master  —  Negligence  —  Employers' 
Liability  Act,  1880  —  Bisk  Incidental  to 

Employment.  —  Circumstances  in  which  the 
Court  held  that  an  accident  which  occurred 
to  a  workman,  without  fault  of  his  own,  and 
while  be  was  engaged  in  the  service  of  his 
employer,  was  a  pure  misadventure,  which 


had  not  been  caused  by  any  negligence  Us 
which  the  employers  were  responable  as 
common  law  or  under  the  Employers'  lia- 
bility Act,  1880,  and  the  risk  of  which  «u 
one  of  the  risks  incident  to  the  employmest 
ObserwUioni  on  the  law  applicable  to  sod 
casea.  Seeley  w.  JcuJcmm  <t  Sons,  1882,  90 
S.  L.  R  11. 

81.  Master  —  Negligence  —  Bmployexa' 
Liability  Act,  1880— Scope  oL—Ohunid 
that  the  effect  of  this  statute  is  to  alter  ths 
rule  of  the  common  law  by  which  the  serranl 
is  held  to  undertake  risks  arising  from  ths 
carelessness  of  a  fellow-servant,  and  that  ths 
result  of  the  case  might  have  been  diffairant 
if  the  Act  had  applied.  M'Lavghlan  v.  Cdin 
Dujilop  in  Coy.  and  Another,  1882,  20  8.  L.  B. 
271. 


Master  —  Negligence  —  BmidoyeEB' 
Liability  Act^  1880  —  Superint^ideiit— 
Delegation  of  Dnty— Qnany  —  lojwcj  to 
Workman  —  Liability  of  Employer.  —  Cir- 
cumstances in  which  held  that  an  etaploja 
was  liable  for  injury  caused  to  a  workman  br 
a  dangerous  blasting  operation  in  a  quany. 
in  respect  that  the  manager  had  delegaited 
his  duty  of  superintending  to  another  person. 
ObservcUions  as  to  the  duties  of  a  manager  cf 
a  quarry.  Cook  v.  Stark,  1886,  14  B.  1 ;  24 
S.  L.  R.  5. 

88.  Master  —  Negligence  —  EmidoyeKS 
Liability  Act^  1880  —  Sub-contractor  — 
Form  of  Issue. — ^The  pursuer  in  an  actiia 
of  damages  for  personal  injuries  averred  that 
he  had  received  the  injuries  through  ths 
fault  of  the  defenders  while  in  their  employ- 
ment or  in  the  employment  of  persons  who 
had  contracted  with  them  to  do  the  wc^-k  on 
which  he  was  engaged.  Form  of  issue. 
Gtllon  V.  Ramage  ik  Fergtuon,  1885,  12  B. 
1192;  22S.  L.R.796. 

84.  Master  —  Negligence  —  Employeis' 
LiAbiUty  Act,  1880— "Superintendent '- 
BeleTancy.  —  A  pursuer  averred  that  as 
accident  had  happened  to  him  while  engaged 
in  operations  on  the  defender's  estate  **  onikr 
the  direct  superintendence  of  W.  Q.,  estste 
manager  of  the  defender."  Heid  that  ftb 
averment  was  relevant.  M^Leod  v.  PirU^ 
1893,  20  B.  381 ;  30  S.  L.  R.  425. 

85.  Master  —  Negligence  —  EmployeE^ 
Liability  Act,  1880— "Superintendent "- 
BeloTancy. — In  averring  fault  of  a  '^  super- 
intendent" under  the  above  Act,  his  dutiv 


Bbould  be  detailed,  had  the  fact  that  be  ia  not 
usually  employed  in  mannal  labour.  Moore  v. 
Rots,  1890, 17  R.  796;  27  S.  L.  R.  626. 

86.  Btaater  —  NegUxence  —  Employers' 
Liability  Act,  1880  —  Snperistendcait  — 
Working  TonauiL  —  Htld  that  a  foreman 
who»  duties  were  partly  tboie  of  a  labourer 
and  partly  thoee  of  an  ovenman  was  not  "a 
person  whose  sole  or  prindpal  duty  was  that 
of  snpenntendence,  and  who  was  not  ordinarily 
engaged  in  manual  labour."  Fakoner  v.  P.  &  J. 
M'Caht,  1900,  3  P.  210;  38  8.  L.  R.  112. 


-  Negligence  —  EmployerB' 
LUbiUty  Act,  1880  (43  &  44  Vict.  c.  42)— 
"Woricmail"  —  Foreman.— ^Labcurers  were 
engaged  in  filling  with  sand  a  pit  intended 
to  be  used  for  making  iron  castings.  They 
were  under  the  chaise  of  A.,  who  worked 
with  them  as  foreman  of  the  "shift,"  and  was 
under  the  orders  of  the  general  foreman.  They 
proceeded  to  dig  sand  from  the  naighbour- 
hood  of  a  heavy  log  which  rested  on  pillars 
supported  by  the  sand.  This  was  the  nearest 
suid,  hut  there  was  other  sand  which  they 
could  have  used.  The  result  was  that  the 
log,  which  had  been  plaoed  in  position  twelve 
dftvs  li.;l\>r.-,  ft:ll  wkI  kilk^  A.  }hU,  ni  lli. 
action  by  his  repreaeiitutives,  (1)  that  A,  v;aa 
a  "workman"  entitled  to  the  benefit  of  the 
Employers'  Liability  Act,  1880,  notwithstand- 
ing his  being  foreman  of  the  shift ;  and  (2) 
that  no  negligence  on  the  part  of  the  em- 
ployers, or  those  for  whom  they  were  re- 
sponsible, had  been  proved.  HtimiUuii  v.  77^6 
Hjfili  Park  Foxiidnj  I'.,,,.,  1H85,22  S.  L.  R.  700, 

8B.  Master  —  Negligence  —  Employers' 
Liability  Act,  1B80  —  "Workman"  — 
"Seaman"  —  Employers  and  Workmen 
Act,  1875.— /fe/rf  that  a  fireman  on  Iward  a 
bari^e  which  plied  osclusively  on  a  canal  was 
not  a  "seaman''  but  u  "workman"  within 
the  meaning  of  the  Employers  and  Workmen 
Act,  IBTfi,  and  therefore  entitled  to  the 
benefits  of  the  Employers' Liability  Act.  1S80. 
Oitka  V.  Monklaiui  Iron  Cog.  LiiL,  188-J,  11  R. 
679;  21  8.  L.  R,  407. 

89.  Master  —  Negligence—Damages  laid 

alternatively  at  Common  Law  and  tinder 
Employers'  Liability  Act,  1880  — Torm  of 

Issue.  —.U.F.,«r   V.    Ihd.jUfh,    F.,l,;.,.rr    J-  C,.,j. 
Li'l.,  IS81,  11  li,  S:.7;   i\  S.  L  R.  &m. 

90.  Master  —  Negligence  —  Dangerons 
Employment— Damnum  fatale.— A  master 
and  his  m;in  were  hreiikinj;!  up  an  iron  water- 


tank,  using  a  chisel  and  forehammer  for  the 
purpose.  The  master  aimed  a  blow  at  the 
chisel  and  hit  the  foot  of  the  man,  who  was 
standing  eighteen  inches  off,  and  hurt  him. 

Held  that  the  injury  was  the  result  of  an 
accident  for  which  the  master  was  not  re- 
sponsible. Gray  v.  Dcntgla*,  1890,  17  R.  858; 
27  8.  L.  R.  687. 

91.  Master  —  Negligence  —  Dangerons 
Employment— Duty  to  warn  of  Danger- 
Bolevancy. — "When  one  employs  another  to 
do  dangerous  work  of  the  dangerous  character 
of  which  be  is  aware,  he  is  bound,  generally 
speaking,  to  warn  the  person  employed,  if  he 
be  not  aware  of  the  danger."  (Per  Ld.  Kin- 
c^mey.)  A  workman  averred  that  bis  em- 
ployer had  set  him  to  work  with  a  poisonous 
paint,  knowing  its  danger,  and  without  giving 
him  warning.  Held  that  these  averments 
were  relevant  to  warrant  an  issue  of  fault. 
WiUon  V.  aUugow  Corpa.,  1901  (O.  H.),  9 
a.  L.  T.  133. 

92.  Master  —  Kegligence  —  Dangorons 
Employment  —  Employment   of  CUld.  — 

Employment  of  child  labour  at  dangerous 
work    amounts    to    negligence.        Gibton    v. 

.V,„i,„..  ,1-  r'„jy.,  [--i,,-,,  -Ji'  R.  uu  ■  :!::  S.  1„  R 
411  ;  i  S.  L.  T.  563. 

93.  Master  —  Negligence  —  Dangerous 
Employment  —  Known  Danger.  —  A  con- 
tractor had  a  gang  of  men  breaking  up  a 
wreck.  They  put  strain  on  beams  of  the 
vesael  by  a  wire  rope  puHed  by  an  engine 
on  shore,  and  at  the  same  time  the  work- 
men eased  uS  the  beams  with  hammers  and 
pinches  ;  and  so  the  ship  was  torn  into  hits. 
In  the  course  of  the  operations  one  of  the 
men  was  fatally  injured  by  a  beam  which 
started  suddenly.  Hfld  that  the  contractor 
was  not  guilty  of  negligence.  Bruce  v.  liar- 
clay,  IBftfi,  17  R  fill  ;  27  8.  L,  R.  870. 

94.  Master  —  Negligence  —  Dangerous 
Employment  —  Known  Danger.  —  An  em- 
ployee in  the  works  of  aerated  water  manu- 
facturers asked  for  gloves  and  a  maak  to 
wear  during  his  work.  His  request  was  dis- 
regarded. A  bottle  exploded  and  iujui'ed 
him.  HeUI  that  he  had  a  relevant  case 
against  his  employers.  Smith  v.  liahr,  L.  R. 
\NS],  A.  C.  32.1  /dto>mi.  Umilh  v.  Forho  dr 
Coll.,  1897,  24  R.  G09 ;  34  S.  L.  R.  .ilS;  4 
8.  L.  T.  341. 

95.  Master-Kegligence— Dangerous  Em- 
ployment—Negligence of  Workman— Be- 


mltllic  Zn)niT. — If  »  workman  oontinuM  to 
work  in  faoe  of  •  danger  which  ha  oould  him- 
■alf  praTent,  and  injuiy  ooonn  to  him,  be 
oumot  hold  bi*  maater  rMpoiuibla.  Mtliigan 
V.  ^utV  <6  Coy.,  1891,  Ift  &  18 ;  S9  8.  L.  R  36. 

M.  MMtar  —  NflflicBiLca  —  Dancsrcnu 
Employmont  —  Known  Dtocar  —  BUk. 
Ween.  —  There  ia  a  diatinction  between 
t»l""g  a  risk  incident  to  an  employinent 
and  taking  additional  riaka  eaoaad  bj  the 
oegligenoe  of  the  employer.  And  whara  a 
workman  baa  been  injured  by  a  csanaa  falling 
within  the  latter  dasa,  it  ia  a  qneation  of  fact 
whether  or  do  he  agreed  to  take  that  riak  [or 
waa  negligent  in  working  in  the  faoe  of  it]. 
WaUaee  v.  CuUtr  Pwper  Milit  Coy.,  169S,  19  R. 
91D;  S9  S.  L.  B.  784. 

97.  Uaster  —  Nsglisanca  —  Daagmrna 
EmploTmsnt  —  Frsc^utioni  for  Bafbty.  — 
In  a  foundry  pieoea  of  iron  were  in  use  to  be 
broken  up  by  blowa  of  a  heavy  iron  ball  niaed 
and  allowed  to  drop  upon  them.  The  only 
precaution  taken  for  the  nfety  of  peraona 
working  in  the  Ticinity  w«a  a  warning  hj  the 
man  in  charge  of  the  machine,  ahouted  before 
he  allowed  the  weight  to  drop.  Htld  that 
the  preoautiouB  were  inaufficiant,  and  that 
the  owner*  of  the  foundry  were  liable  in 
damagea  to  a  man  who,  while  working  in  a 
shed  near  the  brealdng-maohina,  bad  been 
injured  by  a  flying  aplinter.  ifOvire  v. 
Cainu  <t  Coy.,  I8»0,  IT  B.  540 ;  27  S.  L.  B.  368. 


-  Nsfldixsnca  —  DtagmnB 
Employment  —  Tunnelling  —  Oontribntoiy 
Negligence. — In  an  action  of  damagea  for 
the  death  of  a  workman  who  waa  killed  through 
the  falling  in  of  the  lurface,  while  engaged  in 
tunnelling  operations,  kdd  that  hia  employer 
was  in  fault  in  respect  that  no  one  had  been 
aet  to  watoh  the  surface,  and  that  the  work- 
man was  not  warned  of  the  danger.  M'InaUy 
V.  King'i  Tr*.,  1886,  14  R.  8  ;  24  8.  L.  B.  16. 

99.  ICaster  —  Negligence  —  Dangeiona 
Place— Fencing— Relevancy.— A  ahipbuilder 
while  leaving  in  the  dark  a  hull  on  which  he 
bad  been  working  fell  into  a  tank  and  waa 
killed.  Uia  widow  sued  bis  employers  for 
reparation,  and  averred  (1)  the  tank  was  left 
open  ;  (2)  it  was  the  employers'  duty  to  fence 
or  cover  or  light  it  up,  and  that  thoy  failed  so 
to  do ;  (3)  thf  tank  had  firmcrly  been  kept 


nt  to  support 


^ 


the  ooncluaion  of  the  samnioaa.  Jamitm  i. 
BumU  A  Coy.,  1892,  19  R.  898;  29  &  L  R. 
79a  Cf.  FoTt^  T.  Aoma^f  A  Ftrg^uan,  \m 
18R.21;  B8&L.B.  !6. 

100.  Haatar  —  Nagliceaco  —  SuKna 
Placo  —  Feodnf  —  Falhin  to  Wua  - 
Enipl»jr«n'  LiaUlity  Act,  1880^— In  tamt 
of  a  bu'bonr  bye-law  an  engineer,  angagsd  in 
putting  boiler*  into  a  ship  through  an  opoiing 
in  ber  deck,  proTided  materialB  for  corerii^ 
and  protecting  the  opening  when  it  was  da^ 
and  appointed  a  watchman.  HM  tbrt  bt 
waa  not  liable  for  damages  suBtainad  by  odi 
of  his  workmen  who  fell  down  the  opening  d 
an  occasion  when  it  was  imperfectly  feDcad 
and  the  watchman  was  absent.  It  waa  avencd 
that  the  watchman  ihoald  have,  and  bid  uK, 
recairad  special  instruotiona  to  watdi  tlw 
hole,  and  that  this  was  a  failure  of  do^  as 
the  part  of  the  foreman,  letting  in  thabsUitf 
under  the  Employers'  Liability  Act,  1880  ;bn 
the  Court  held  this  averment  iireleniii 
Oroy  V.  Thonuon,  1889, 17  R.  200  ;  27  8.  L  R 
113. 

101.  Kaster  —  NegUceneo  —  Dangomi 
Plaea  —  Bailway—  Unfencad  Bridge. - 
Failure  by  a  railway  company  to  fenoa  > 
railway  bridge  heid  not  negligent.  A  ne* 
driver  running  a  train  by  night  akwg  Uw 
line,  being  stopped  by  signala,  got  don  b 
make  inquiries  at  the  signal  box,  and  fell  (n«i 
the  brills.  Clant  v.  CaMoman  Ely.  0>h 
1877,  6  B.  S73 ;  10  a  L.  R  165. 

102.  Master  —  Nagllcsnce  —  Dangemt 
FranlMS -- Fanlty  Oontrtmction- Fin- 
Accident. — A  dock-shed  was  some  bundnd 
yards  long.  A  brick  wall  formed  its  itnri 
boundary;  to  the  dock  it  stood  open,  asd 
was  roofed  over  by  a  root  testing  on  tba  will 
and  supported  on  the  dock  side  by  piUm 
This  was  the  usual  form  of  construction  is  tb 
neighbourhood.  A  fire  at  one  spot  iusidfl  tlw 
shed  brought  down  the  roof  at  that  pcii<< 
and,  the  roof  not  being  built  in  sectiou' 
large  part  cf  it  fell  and  a  workman  a  himdi^ 
yards  from  the  scene  of  the  fire  was  isjoR^ 
In  an  action  hj  him  for  damagea  be  am"^ 
faulty  oonatniction  and  desiderated  diw* 
walls  at  intervals  along  the  shed.  BM  tbi 
the  oocarrenae  was  accidental,  and  the  M» 
ders  (the  owners  of  the  shed)  amiki^- 
M'Cutloeh  T.  ayde  Navigation  TVs,,  1908,5  ? 
1 1  itJ ;    HI  8.  L.  K.  32'J  ;  11  S,  L.  T.  ii-ii. 

103.  Master  —  Negligence  —  DaogoM 
PremiBes— Defective  Door.— AmnstMiii* 


bound  to  have  the  newest  and  most  approved 
appliances,  but  only  to  use  reasonable  pre- 
cautions. Therefore  where  a  farm  servant 
claimed  damages  in  respect  that  he  had  been 
injured  by  a  shed-door  blowing  shut,  and  that 
this  would  not  have  happened  if  it  had  been 
of  a  different  construction  {e.g.  a  sliding  door) 
or  fastened  with  a  latch — held  that  the  master 
was  not  liable.  MUchell  v.  PaiiMo,  1885,  23 
S.  L.  R.  207. 

104.  Master  —  Negligence  —  Dangerons 
PremiseB— Known  Danger. — In  an  action  of 
damages  by  the  personal  representative  of  a 
workman  against  an  employer  for  personal 
injuries  resulting  in  death,  caused  by  the 
alleged  unsafe  state  of  the  premises  on  which 
the  workman  was  employed,  averments  not 
amounting  to  an  allegation  that  the  master 
knew,  while  the  servant  was  ignorant  of,  the 
danger,  hdd  relevant  and  sufficient  to  entitle 
the  pursuer  to  an  issue.  MacUod  v.  (kdedoman 
Ely.  Coy.,  1885,  23  S.  L.  B.  68. 

105.  Master  —  Negligence  —  Dangerous 
Premises— Known  Danger— BelcTancy.— 

Laundry  operations  were  carried  on  in  a 
building  which  consisted  of  a  wash-house 
below  and  a  drying-room  aloft,  the  means  of 
communication  being  a  ladder  and  trap-door. 
A  woman  working  aloft  fell  through  the  trap- 
door and  was  injured.  Hdd  that,  on  the 
facts  stated,  no  negligence  on  the  part  of  the 
owner  of  the  laundry  appeared.  Moore  v.  Boss, 
1890,  17  B.  796 ;  27  S.  L.  R.  626. 

106.  Master  —  Negligence  —  Defective 
Plant— Accident. — A  workman  was  caulking 
a  tank  in  the  hull  of  a  ship  by  the  light  of 
a  naphtha  lamp.  From  above  him  there  fell 
another  unlighted  naphtha  lamp  which  was 
stoppered  by  a  wooden  plug;  during  the 
passage  the  plug  came  out ;  the  naphtha  was 
spilled  over  the  workman ;  it  took  fire  from 
his  lamp ;  and  he  was  burnt  to  death.  Such 
lamps,  when  new,  are  stoppered  by  brass  caps 
screwed  on ;  but  as  the  caps  got  lost,  wooden 
plugs  were  in  use  to  be  substituted.  In  an 
action  by  the  representative  of  the  deceased 
workman  against  his  employers  for  negligence 
in  failing  to  supply  properly  secured  lamps, 
the  Court  allowed  a  proof  before  answer  and 
refused  a  trial  by  jury.  GiUies  v.  Scott  <Sb  Coy., 
1903,  5  F.  1118;  40  a  L.  R  777;  11  S.  L.  T. 
235. 

107.  Master  —  Negligence  —  Defective 
Plant. — A  master  is  not  expected  to  adopt 
precautions  for  the  safety  of  his  workmen 


which  will  hamper  him  in  the  exercise  of  his 
trade,  and  which  are  in  excess  of  those  in  use 
in  similar  works.  Murra/t  v.  Merry  de  Cun- 
inghame,  1890,  17  R.  815  ;  27  8.  L.  R.  666. 

108.  Master  —  Negligence  —  Defective 
Plant— Machinery— No  Evidence  as  to  Im- 
mediate Oaose  of  Accident— Presumption. 
— ^The  pursuer  was  injured  while  engaged  in 
polishing  a  piece  of  metal  upon  a  wheel  re- 
volving at  a  great  speed  It  was  proved  that 
the  condition  of  the  wheel  was  defective 
in  some  respects,  and  that  this  was  known 
to  the  employers,  who  had  obtained  materials 
to  have  the  defects  remedied,  but  had  delayed 
the  carrying  out  of  the  work  of  repair.  The 
workman  was  a  man  of  experience,  who  had 
been  for  several  years  accustomed  to  the  work 
in  question.  Held,  in  the  absence  of  any 
direct  evidence  as  to  the  immediate  cause  of 
the  accident,  that  as  the  wheel  was  known  to 
be  defective,  and  no  negligence  was  proved  on 
the  part  of  the  workman,  the  presumption 
was  that  the  accident  occurred  through  a 
defect  in  the  machinery,  and  that  the  defen- 
ders were  liable  in  damages.  Stanforth  v.  The 
Bumbank  Foundry  Coy.,  1887,  24  S.  L.  R.  722. 

109.  Master  —  Negligence  —  Defective 
Plant— Material  Supplied  —  Relevancy.— 
A  wall  which  he  was  building  fell  and  killed 
a  man.  His  widow  sued  his  employers  for 
damages.  She  averred  (1)  that  the  lime  used 
for  building  the  wall  was  mixed  with  too  much 
sand ;  (2)  that  proper  binding  stones  were  not 
employed  ;  (3)  that  a  carpenter  had  driven 
dooks  into  thQ  wall  during  wet  weather. 
Action  dismissed  as  irrelevant.  Bae  v.  Milne 
<k  Sons,  1896,  24  R.  165 ;  34  S.  L.  R.  149. 

110.  Master  —  Negligence  —  Defective 
Plant. — If  a  master  supplies  his  servant  with 
adequate  plant,  and  the  workman  knows  how 
to  use  it,  the  master  has  discharged  himself 
from  responsibility  for  any  accident  arising 
through  the  use  of  the  plant.  fVcUt  v.  NeU- 
son  <k  Coy.,  1888, 15  R.  772 ;  25  S.  L.  R.  576. 

111.  Master  —  Negligence  —  Defective 
Plant— Auctioneer  Selling  in  Premises  of 
Seller— Liability  for  IiUury  to  Servant.- 
Held  that  an  auctioneer  was  not  responsible 
to  his  servant  for  the  sufficiency  of  tackle  in 
the  premises  of  a  customer  where  he  was 
carrying  on  a  sale.  Nelsm  v.  Scott,  Croall  A 
Sons,  1892, 19  R  425 ;  29  S.  L.  R.  354. 

112.  Master  —  Negligence  —  Defective 
Plant— Crane— Latent    Defect— Improper 
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Um. — Held  that  a  master  was  liable  for  the 
death  of  a  workman  who  had  been  killed  by 
the  falling  of  a  orane  in  respect  (1)  that  the 
use  to  which  the  crane  had  been  put  was  an 
improper  one,  and  (2)  that  it  was  not  proTed 
that  the  accident  was  due  to  a  latent  defect. 
Welsh  V.  Moir,  1886,  12  R  590;  22  S.  L.  R. 
381. 

113.  liaster  —  Negligence  —  DefectiTe 
Plant— Delegation  of  Duty— Railway.— 

The  duty  of  a  master  to  provide  fit  and 
sufficient  machinery  is  not  discharged  by  the 
appointment  of  capable  managers ;  and  where 
an  accident  results  to  the  employee  of  a  rail- 
way company,  by  reason  of  a  defect  in  the 
construction  of  a  portion  of  their  line,  the 
company  is  not  relieved  from  responsibility 
because  they  employed  competent  engineers 
to  lay  the  line.  M'KUlop  v.  N.  B.  Rly.  Coy., 
1896,  23  R.  768  ;  33  S.  L.  R.  586 ;  4  S.  L.  T.  25. 

114.  Master  —  Negligence  —  Defective 
Plant— Digging  Trench— Want  of  Shoring 
— Known  Danger. — Facts,  from  which  it  was 
inferred  that  a  person,  killed  by  the  falling  in 
of  a  ditch  which  he  was  digging  without  the 
use  of  shoring,  had  agreed  to  take  the  risk. 
Mair  v.  Rhind,  1897, 4  S.  L,  T.  351.    Of.  No.  59. 

115.  Master  —  Negligonce  —  Defective 
Plant— Mine — Engineman  hoisting  Gage 
without  Signal— Relevancy.- A  bottomer 
in  a  coal-pit  was  injured  by  the  cage  being 
suddenly  hoisted  up  the  shaft.  He  sued  his 
employers  and  the  engineman  for  damages. 
He  averred  (1)  that  the  rails  on  which  the 
cage  ran  were  defective,  that  while  he  was 
engaged  in  setting  the  rails  straight  the  cage 
was  pulled  up  by  the  engineman,  acting  with- 
out signal,  and  the  accident  happened ;  (2) 
that  the  engineman  was  not  properly  quali- 
fied ;  (3)  that  the  engine  was  defective.  Held 
that  the  action  was  irrelevant  as  against  the 
employers.  It  did  not  appear  that  the  de- 
fective condition  of  the  rails  had  anything  to 
do  with  the  accident,  and  there  was  no  speci- 
fication of  the  faults  of  the  engineman  or 
engine.  Ma^kay  v.  Watson,  1897,  24  R.  383 ; 
34  S.  L.  R.  314 ;  4  S.  L.  T.  240. 

116.  Master  —  Negligence  —  Defective 
Plant  —  Plant  supplied  by  Independent 
Contractor. — Held  that  a  master  is  not  re- 
lieved of  responsibility  to  his  workmen  for 
the  plant  which  he  supplies  for  their  use,  by 
reason  that  he  employed  a  competent  inde- 
pendent contractor  to  furnish  it.  The  fact  is 
merely  an  element  to  be  taken  into  considera- 


tion when  determining  the  qoestioii  d  tk 
master's  liabiUty.  If  reasonable  care  (a  jnr 
question)  would  have  discovered  dsfecb  ii 
the  pUnt  when  delivered  by  the  contnoci, 
then  the  master  is  responsible.  Mads^ 
v.  fVyUU  d:  Sons,  1898, 1  F.  339;  36  &  L& 
262;  6S.  L.T.  209. 

117.  Master  —  Negligence  -  Maetm 
Plant — Furnace. — A  master  who  oontiaiM^ 
to  work  a  furnace  which  was  in  a  daogeroa 
condition,  held  liable  for  an  accident  to  one  cf 
his  men  working  at  it.  Henderson  t.  Can» 
Coy.,  1888,  16  R.  633  ;  26  S.  L.  &  456. 

lia  Master  —  Negligence  —  Befsetin 
Plant— InsuiBlcient  Oangway— SdefUEf 
— Spedllcation. — ^Action  of  damsgee  for  the 
death  of  a  workman  based  on  ground  of  de- 
fective gangway  dismissed  as  ineleTank  i 
respect  of  want  of  specification.  Wdemii^ 
Mwriayd:Coy.,lS84, 11 R 1036;  2iaLR^ 

119.  Master  —  Negligence  -  Defeetin 
Plant— Latent  Defect— Onus.— When  ^  '^ 
proved  that  some  defect  in  msduneiy  i? 
plant  caused  an  accident  to  a  servant,  h  s 
not  necessary  to  show  the  precise  na^ani 
that  defect,  and  an  onus  is  thrown  upon  tb 
master  to  show  that  the  defect  wis  ooe  k 
which  he  was  not  to  blame.  Mai^rlaM^- 
Thompson,  1884, 12  R  232 ;  :^2  &  L.  B.  179. 

120.  Master  —  Negligence  -  Mee^ 
Plant— Liability  of  Shipowner  to  8tef& 

dore's  Servant. — A  ^stevedore  is  not  lii^ 
for  injuries  sustained  by  one  of  his  semaa^ 
through  defective  plant  in  the  ship  on  wbk: 
he  is  working,  unless  he  is  under  tbe  ^ 
of  examining  that  plant.  The  shipovners 
liable  if  he  is  in  fault.  Simpson  t.  i^ 
1896,  23  R.  590;  33  S.  L.  R.  413;  3  S.1.1 
3  9.  M'Lauchlan  v.  S,S,  "  Peveril "  Co^^  \^ 
23  R.  753;  33  S.  L.  R.  634  ;  4  S.  L  T.ia 

121.  Master  —  Negligence  —  Defeetin 
Plant— Machinery— Modem  Appliuee^'; 
Observaiions  (per  Ld.  Justice-Clerk  Mscdoii^^ 
on  the  duty  of  masters  in  having  up-to^- 
appliances.  Edwards  v.  HtUcheon,  1889,  l^  ^ 
694 ;  26  S.  L.  R.  550. 

122.  Master  —  Negligence  —  BeMi^ 
Plant  —  Ordinary  Appliances  —  Vvssi 
Work. — Where  a  master  supplies  his  ^ 
with  plant  suited  for  the  work  thej  ^ 
ordinarily  called  upon  to  perform,  aD^ ' 
piece  of  work  has  to  be  done  for  idiicb  ^ 
appliances  are  unsuited,  then  if  a  worip**' 


without  consulting  the  master,  attempts  to 
do  the  work  with  the  appliances  to  hand, 
he  does  so  at  his  own  risk.  Ranuay  v.  Robinf 
M'MxOan  <t  Coy.,  1889, 16  R.  690;  26  S.  L.  R. 
539. 

123.  Master  —  Negligence  —  Defective 
Plant— Bailway  Oompany— Engine-driver 
— CSontributory  Negligence— Belevancy.— 
In  an  action  by  a  widow  against  a  railway  oom- 
pany for  damages  for  the  death  of  her  husband, 
who  was  an  engine-driver,  and  who  had  been 
killed  by  his  head  coming  in  contact  with  a 
bridge  over  the  railway,  it  was  averred  that 
the  bridge  was  narrower  than  any  other 
bridge  in  the  kingdom,  and  that  it  did  not 
fulfil  the  Board  of  Trade  requirements  for 
new  bridges.  Action  dismimed  as  irrelevant. 
M'Ghie  v.  N.  B.  Rly,  Coy,,  1887,  14  R.  499; 
24  a  L.  R.  370. 

124.  Master  —  Negligence  —  Defective 
Plant  —  Scaflblding  —  Warning.— A  rivet- 
tester  was  at  work  on  a  ship.  A  tackle 
hoisting  a  beam  swung  against  a  scaffold  on 
which  the  man  stood.  The  scaffold  gave  way, 
the  man  fell,  and  was  killed.  In  an  action  by 
his  widow  against  his  employer,  fault  was 
averred  in  respect  that  (1)  there  was  not 
supplied  a  properly  bolted  scaffold;  (2)  the 
tackle  was  not  worked  so  as  to  swing  clear  of 
the  scaffold ;  (3)  their  foreman  ordered  the 
deceased  to  work  in  this  dangerous  place  ;  (4) 
no  warning  was  given  him  that  the  beam  was 
about  to  be  raised.  Held  that  the  action  was 
relevantly  stated.  Issue  approved.  Black  v. 
Barclay,  Curie  cfc  Coy.,  1896,  34  S.  L.  R  123 ; 
4  S.  L.  T.  221. 

125.  Master  —  Negligence  —  Defective 
Plant— Seaman  injured  by  Defective  Lad- 
der —  Fellow-Workman.  —  A  seaman  on 
board  a  vessel  was  injured  by  a  fall  from  a 
wooden  ladder  which  broke  under  him  while 
he  was  climbing  from  the  hold  to  the  deck. 
The  defect  in  the  ladder  might  have  been 
observed  by  inspection,  and  the  captain  was 
in  fault  for  failing  to  have  it  repaired.  The 
owners  supplied  the  captain  with  all  that  he 
desired  for  the  use  of  the  vessel.  There  were 
two  fixed  iron  ladders  from  the  hold  to  the 
deck.  In  an  action  by  the  seaman  against  the 
owners  of  the  vessel,  held  that  the  defenders 
were  not  liable  for  the  accident,  which  had 
occurred  by  the  fault  of  the  captain.  Mac- 
kenzie V.  The  Steamship  "  Tregenna"  Coy.  Ltd,, 
1893,  31  a  L.  B,  141  ;  1  S.  L.  T.  363. 

126.  Master  —  Negligence  —  Defective 
Plant  —  "Sprags"  —  Known  Danger  — 


Belevancy.  —  In  an  action  by  a  workman 
against  his  employers  for  damages  for  bodily 
injury  through  an  accident  caused  by  using 
defective  ^'sprags,"  held  that  the  averments 
of  the  pursuer  showed  that  he  knew  the 
'^sprags"  were  insufficient  and  that  he  ac- 
cepted the  risk  in  using  them.  Action  die- 
missed  as  irrelevant.  McGee  v.  Eglinton  Iron 
Coy.,  1883,  10  R.  955  ;  20  8.  L.  R  649. 

127.  Master  —  Negligence  —  Defective 
Hant  —  Belevancy.  —  The  pursuer  of  an 
action  for  damages  for  injuries  received  by 
him  while  working  for  the  defender,  and 
caused  by  the  collapse  of  a  rotten  plank  in  a 
scaffold  upon  which  he  worked,  averred  (1) 
the  scaffold  was  unsafe ;  (2)  its  rotten  condi- 
tion was  known  to  the  defender's  manager; 
(3)  it  was  his  duty  to  have  examined  it.  The 
Court  ditmisaed  the  action  as  irrelevant. 
Wright  v.  DurUop  ds  Coy.  Ltd.,  1893,  20  R  363  ; 
30  S.  L.  B.  417. 

128.  Master  —  Negligence  —  Defective 
Plant  —  Belevancy.  —  Averments  that  the 
pursuer  was  a  seaman,  and  that  he  had  been 
injured  at  sea  while  in  the  service  of  the 
defender  through  the  defective  splicing  of  a 
rope,  held  irrelevant  to  support  an  action  for 
damages ;  it  not  being  averred  that  the  tackle 
was  defective  when  the  ship  sailed,  or  that 
material  for  curing  the  defect  had  not  been 
supplied.  Gordon  v.  Pyper,  1892  (H.  L.),  20 
R.  23. 

129.  Master  —  Negligence  —  Defective 
Plant— Failnre  to  take  Shelter— (Contri- 
butory Negligence.— A  workman  while  en- 
gaged in  unloading  sacks  of  grain  from  a 
vessel  was  injured  by  some  bags  falling  on 
him  through  the  breaking  of  the  chain  by 
which  they  were  being  hoisted.  In  an  action 
of  damages  against  his  employers  the  de- 
fenders pleaded  contributory  negligence  on 
the  part  of  the  workman  in  respect  that  he 
failed  to  take  shelter  under  the  deck.  Held 
that  the  pursuer  in  not  taking  shelter  had 
not  been  guilty  of  contributory  negligence. 
Roonty  v  Allans,  1883,  10  B.  1224;  20  S.  L.  R 
812. 

130.  Master  —  Negligence  —  Defective 
Plant— Onus  of  Proving  Ganse.— A  work- 
man having  been  injured  by  the  falling  of 
tackling,  the  cause  of  which  was  uncer^n, 
held  that  the  owner  of  the  tackling  was  liable 
in  damages  in  respect  that  the  tackling  must 
have  been  defective.  Walker  v.  OUen,  1882, 
9  R.  946  ;  19  S.  L.  R.  708. 
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131.  Hftfter  —  K6cli<«noe  —  DefoctiTe 
Pkat  — Sm  ipM  loquitur.— Where  tackle 
supplied  by  a  master  for  oae  by  his  serrant 
breaks  down  and  injures  the  latter,  no  lia- 
bility for  damages  arises  iptofado  against  the 
master;  but  the  serrant  must  prove  fault, 
that  the  tackle  was  known  to  be  bad,  or  unfit 
for  the  work,  or  that  it  had  not  been  inspected 
in  circumstanoes  where  inspection  would  have 
revealed  defects.  Gavin  v.  Sogers,  1889, 17  R 
S06:  27S.  L.K123. 

132.  Haster  —  Naglifsiice  —  DefoctiTe 
Stair.  —  The  pursuer  was  a  servant  of  the 
defender,  a  contractor.  While  working  on  an 
unfinished  house  he  was  mounting  a  stair 
which  had  been  constructed  by  a  contractor 
other  than  his  master.  The  stair  was  defec- 
tive and  gave  way,  injuring  the  pursuer,  who 
sued  his  master  for  reparation.  Held  that 
there  was  no  duty  of  inspection  on  the  de- 
fender who  had  no  reason  to  suspect  the 
sufiiciency  of  the  stair,  and  that  he  must  be 
assoilzied.  HPInvMy  v.  Primrou,  1897,  24  R. 
442;  34  S.  L.  K.  334;  4  &  L.  T.  286. 

m 

133.  Haster  —  Negligence  —  DefectiTe 
gtair — Known  Danger. — ^After  two  months' 
service  a  maid  of  thirteen  years  was  injured 
by  falling  while  on  her  way  to  her  bedroom 
up  a  stairway  one  foot  ten  inches  broad,  the 
breadth  of  each  step  being  five  inches.  There 
was  no  hand-rail  nor  light.  Issue  of  negligence 
allotved,  Jeffrey  v.  Donald,  1901  (0.  iL),  9 
S.  L.  T.  199. 

134.  Master  —  Negligence  —  Defective 
System. — In  an  action  by  a  workman  against 
his  master  for  damages  sustained  through  a 
defective  system  followed  in  his  works,  know- 
ledge of  the  system  must  be  brought  home  to 
the  master  personally.  Gibson  v.  Nimmo  d: 
Coy.,  1895,  22  R  491;  32  S.  L.  R.  411;  2 
S.  L.  T.  663. 

135.  Master  —  Negligence  —  Defective 
System— Blasting  Operations— Belevancy. 
— Powder  for  blasting  was  stored  in  a  maga- 
zine in  barrels  containing  twenty-five  pounds. 
When  a  bore  was  to  be  charged  a  barrel  was 
brought  along  and  the  powder  poured  from 
it.  In  course  of  such  an  operation  a  gust  of 
wind  blew  a  lighted  fuse  to  the  barrel  which 
exploded,  and  a  workman  was  hurt.  In  an 
action  for  damages  by  him  against  his  em- 
ployers he  averred  that  the  system  was 
dangerous  and  unusual  [he  described  the 
safer  and  more  usual  mode],  and  that  re- 
monstrances had  been  made  by  the  men  to 


the  employers,  which  had  been  ignored.  Tii 
Court  diimigMd  the  action  as  indscia. 
MuUiffan  y.  M*Alpim,  1888,  15  R  789;  2 
S.  L.  R  589. 

136.  Master  —  Negligence  —  Deftcftm 
Systeni — ^Bmployniflnt  of  Boys  by  Tout 
way  Senraats  —  Scope  of  BmployiBaifc- 
Acquiescence  of  Enpioyexs.  —  Avenoeii 
that  tramway  drivers  were  in  the  habit  x 
employing  young  lads  to  shift  points,  the 
the  tramway  company  was  aware  of  Uui  {a» 
tioe,  and  that  they  derived  benefit  fn»  ^ 
held  irrelevant  to  support  an  issue  of  inl 
against  the  company  by  a  lad  who  had  tm- 
tained  injuries  through  the  negligence  of  tk 
driver  of  a  car  upon  which  he  rode  in  ooime- 
tion  with  the  operation  of  shifting  pablL 
PoUocky.  GUuffow  Corpn.,  1901,  39S.L.RL 

137.  Haster  —  Negligence  —  Defectxn 
System  —  Fellow-WoikmajL  —  A  worbau 
while  engaged  with  a  squad  in  lifting  a  nk 
was  injured  by  a  train  coming  up  behind  Urn. 
He  raised  an  action  sgainst  his  emidoyen  k 
damages,  and  averred  a  defective  system,  imB- 
much  as  no  lookout  had  been  set.  E§U  tki 
the  fault  lay  with  the  foreman  of  the  gang  a 
failing  to  set  a  proper  lookout.  Thaaum^ 
JVm.  Baird  d:  Coy,,  1903,  6  F.  142;  41  S.L.i 
152;  11  S.  L.T.510. 


138.  Master  —  Negligence  —  DefMht 
System— Volnnteer-Ne^Jigenoe  of  FeUov- 
Servant— Relevancy.— A  tcace-boy  in  ibt 
employment  of  a  tramway  company  left  \m 
horse  in  charge  of  another  boy,  who  yoked  t 
to  a  car  and  began  driving  up  a  hlR  Wbsa 
half-way  up  the  driver  of  the  car  avw  the  ml 
traoe-boy  coming  forward,  and  ordered  tis 
substitute  to  get  off.  The  car  was  not  slovfii 
for  this  purpose ;  the  lad  jumped  oS,  and  m 
injured.  In  an  action  for  damagea  by  tb* 
boy  against  the  company,  an  averment  d 
defective  system  was  made,  in  that  theie  v» 
a  want  of  efficient  supervision  of  the  tnotf 
sections,  which  would  have  prevented  ssekft 
occurrence  as  had  led  to  the  accident.  & 
that  this  latter  averment  was  irrelevant  toiaiif 
fault ;  and  that,  the  pursuer  being  either  f 
servant  for  the  time  being  or  a  volunttf 
the  accident  had  resulted  from  the  ne^^sss 
of  a  fellow-servant.  M^Ewan  v.  Edi^^hwrf^  » 
Digtrict  Tramway$  Coy,,  1899  (O.  H.),  6  &  L  T 
400. 


139.  Master — Negligence — EmploysMS^ 
of  Boy  under  Fourteen— Educational  Or 
tiflcate— Liability  for  Ii^nry— Factazy  M 


1844,  sees.  9,  17— Factory  Act,  1874,  sec.  12. 
— A  boy  between  thirteen  and  fourteen,  who 
had  not  obtamed  an  educational  certificate, 
applied  for  employment  in  a  factory,  stating 
that  he  was  fourteen,  and  was  engaged  as  a 
full-timer.  Held  that  his  employers  were  not 
liable  for  an  accident  in  the  course  of  his 
employment,  four  days  later,  by  which  he  lost 
an  arm.  Carty  v.  Ntcoll,  1878,  6  R  194 ;  16 
S.  L.  B.  114. 

140.  Master— Negligence— Bmploymeiit 
of  Child  in  Factory- Factory  and  Work- 
shops Act,  1878,  sees.  12,  96— (Contributory 
Negligence. — ^A  girl  employed  in  a  factory  in 
breach  of  the  Factory  Acts  was  killed  through 
her  own  fault.  Held  that  her  employers  were 
not  liable  in  damages.  MorrU  v.  Boom  Spin- 
ning Coy.  Ltd,,  1895,  22  B.  336 ;  32  S.  L,  R. 
243 ;  2  S.  L.  T.  483. 

141.  Master  —  Negligence  —  Factory  — 
Machinery  —  Ck>ntrilmtozy  Negligence  — 
Disobedience. — In  an  action  for  damages  by 
a  girl  under  fourteen  years  of  age  against  her 
employers  for  injuries  sustained  while  attend- 
ing to  a  machine  in  a  factory,  held  that  the 
defenders  were  at  fault,  although  the  injury 
was  received  through  disobedience  to  orders. 
Sharp  V.  Pathhead  Spinning  Coy,  Ltd.y  1885, 
12  B.  574 ;  22  S.  L.  B.  368. 

142.  Master— Negligence— Escape  of  Qas 
— Failure  to  Warn— Belevancy.— In  a  ser- 
vant's bedroom  in  the  defender's  house  there 
was  an  end  of  gas-pipe  projecting  from  the 
wall  about  four  inches.  The  pipe  was  pinched, 
but  not  otherwise  seeded.  The  pursuer's 
daughter  was  the  defender's  servant.  One 
night  she  hung  a  dress  upon  the  pipe  and 
went  to  bed.  In  the  morning  she  was  found 
dead,  suffocated  by  gas  fumes.  The  pursuer 
sued  the  defender  for  damages.  The  grounds 
were  (1)  leaving  the  pipe  there;  (2)  failing  to 
tell  the  girl  not  to  hang  her  clothes  on  it. 
Action  dismissed  as  irrelevant.  Bruce  v.  Mac- 
farlaney  1903  (0.  H.),  10  S.  L.  T.  529. 

143.  Master  —  Negligence  —  Failure  to 
Supply  Appliances  —  Garter  Discharging 
Barrels  off  Lorry— Belevancy.— A  carter 
and  two  other  men  were  engaged  in  deliver- 
ing a  barrel  weighing  5  cwt.  from  a  lorry  on 
to  a  platform,  alongside  which  it  was  placed. 
The  platform  was  only  a  few  inches  higher 
than  the  lorry.  In  course  of  the  operation 
the  barrel  rolled  back  and  injured  the  lorry- 
man.  He  raised  an  action  for  damages  against 
his  employers  on  the  ground  of  fault  in  failure 


to  provide  (1)  more  men ;  (2)  cranes  or  tackle ; 
(3)  levers  or  sprags  or  grappling  irons.  Action 
dismissed  as  irrelevant.  Loughney  v.  Caledonian 
Ely.  Coy.,  1902,  4  F.  401 ;  39  S.  L.  B.  289; 
9  S.  L.  T.  378. 

144.  Master— Negligenco— Fellow-Work, 
man— Oommon  Employment— Meaning. — 

In  order  to  plead  "  common  employment,"  it 
is  essential  that  both  workmen  be  employed 
by  the  same  master.  Their  common  employ- 
ment on  the  same  work  is  not  enough.  M^Cal- 
lum  V.  N.  B.  Rly.  Coy.,  1893,  20  B.  385 ;  30 
S.  L.  B.  427. 

145.  Master— Negligence— Fellow-Work- 
man—  Drunken  Fellow-Workman  — Bele- 
vancy.— A  workman  was  injured  through  the 
carelessness  of  a  fellow-workman  who  was 
drunk.  He  averred  that  their  common  em- 
ployer was  negligent  in  allowing  the  drunken 
man  to  work,  but  did  not  aver  that  he  himself 
was  unaware  of  his  fellow's  condition.  Action 
at  the  instance  of  the  injured  man  against  his 
employers  dismissed  as  irrelevant.  M'Teman 
V.  WhiU  <£r  Bee,  1890, 17  B.  368 ;  27  S.  L.  B. 
291. 

146.  Master— Negligence— Fellow-Work- 
man— Foreman. — At  common  law  a  foreman 
is  the  fellow-servant  of  the  men  under  him, 
and  so  an  action  for  damages  for  injuries 
received  by  complying  with  the  orders  of  a 
foreman  to  do  something  dangerous,  held  irre- 
levant. Baxter  v.  Abemeihy  dc  Coy.,  1893,  21 B. 
159  ;  31  S.  L.  R  125;  1  S.  L.  T.  334. 

147.  Master— Negligence— Fellow-Work- 
man— Manager  of  (Company. — The  manager 
of  a  limited  liabihty  company  is  a  fellow- 
workman  of  the  company's  employees  in  the 
sense  of  the  doctrine  of  coUaborateur.  Con- 
nolly V.  Young's  Paraffin,  dx.  Coy.,  1894,  22  R 
80;  32  S.  L.  B.  61 ;  2  S.  L.  T.  306. 

148.  Master  —  Negligence  —  Foreman  — 
Insufficient  Men  for  Job— Employers'  Lia- 
bility Act,  1880— Wrong  System— Fellow- 
Workman.— if<e/c{  that  a  workman  had  failed 
to  state  a  relevant  case  of  negligence  at  com- 
mon law  in  an  action  against  his  master  for 
damages  for  personal  injury,  where  he  averred 
that  the  foreman  in  charge  of  the  operations 
in  course  of  which  he  was  injured  had  set  too 
few  men  upon  the  job.  Issue  under  the  Act 
approved.  Harper  v.  James  Dunlop  ds  Coy.,  1902, 
5  F.  208;  40  S.  L.  R  174;  10  S.  L.  T.  407. 

149.  Master  —  Negligence  —  Elness  of 
Servant  —  Medical     Attendance.  —  Held 
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negligence  in  a  master  to  fail  to  call  in 
oal  aMutanoe  to  a  senrant  who  had  sostained 
a  serere  aoddent.  Jeffreif  t.  Donald^  1901 
(O.  H.),  9  8.  L.  T.  199. 

150.  HMter— Negligence— Mine— Breach 
of  Rules  —  Known  Danger— OontrilmtoTy 
Negligence— Belerancy.—One  of  a  set  of 
rules  applicable  to  the  working  of  the  X  mine 
bore  that,  in  the  event  of  miners  failing  to 
find  the  necessary  timber  for  propping  and 
other  parposee,  they  must  stop  work.  A 
miner  suing  the  coalmasters  for  damages  for 
injuries  caused  to  him  by  the  collapse  of  the 
roof  of  one  of  the  mine  ways  admitted  that 
he  knew  the  mine  rules,  but  averred  that 
there  was  a  scarcity  of  timber,  and  that  he 
had  complained  to  the  proper  authorities  of 
the  defect.  Action  diamisaed  as  irrelevant,  on 
the  groimd  that  pursuer's  averments  showed 
contributory  negligence.  Beaney  v.  Glaagof} 
Iron  and  Steel  Ccy.y  1898, 26  R.  903 ;  36  S.  L.  R. 
706;  6  8.  L.  T.  22. 


151.  Master-Negligence— Mine— Charge 
of  Pit  given  to  Competent  Manager.— if^/c^ 

that  a  coalmaster  who  had  put  a  competent 
manager  and  stafif  in  charge  of  a  coal-pit  was 
not  liable  for  the  death  of  a  miner  through 
their  alleged  fault.  Sneddon  v.  Mosund  Iron 
Coy,,  1876,  3  R.  868  ;  13  S.  L.  R  663. 

■ 

152.  Master— Negligence  — Mine— Dan- 
gerous Employment— Explosives  Act,  1875, 
sees.  4,  106. — '*  Manufacturing "  in  the  Ex- 
plosives Act,  1876,  includes  analysing  and 
re-making  explosives  (sec.  105),  and  persons 
who  perform  such  operations  except  in  a 
licensed  factory  are  liable  to  a  penalty  of  £100 
per  diem  (sec.  4).  The  oversman  of  a  coal-pit 
directed  two  miners  to  break  up  balls  of  gun- 
powder. In  course  of  the  operation  they  were 
injured.  They  were  not  aware  that  the  act 
was  illegal,  and  were  not  shown  to  have  been 
guilty  of  contributory  negligence.  Held  that 
they  had  a  relevant  claim  of  damages  against 
their  employers.  Campbell  v.  Calderbank  Steel 
and  Coal  Coy.,  1898,  26  R.  753  ;  36  S.  L.  R. 
686;  6S.  L.T.  361. 

153.  Master— Negligence— Mine— Com- 
mon Employment  —  Fault  of  Fellow- 
Servant  —  Known  Danger  —  Coal  Mines 
Regulation  Act»  1862. — Held  that  a  company 
owning  a  coal  mine  were  not  liable  for  the 
death  of  a  miner  in  their  employment  caused 
by  the  negligence  of  their  underground 
manager,  a  competent  person.  Woodhead  v. 
Gartness    Mineral   Coy.,   1877,    4  R.  469;    14 


a  L.  R.  320.  Followed  in  Wuigti^  t.  Mm- 
lan'l  Inm  Coy.,  1884,  12  K  91 ;  22  &  L  i 
74.  Maguir$  t.  BummU,  18S5,  IS  R  1071 ;  £ 
a  L.  R.  706.  Congleton  r.  Angut,  1^7, 14 1 
300;  84aL.R.234. 

154.  Master- Neglig«ice--]fl2ie— Defeei 
—  Ckmdition  of  Boadway  —  BnpkfB 
Liability  Act»  1880.— A  miner  while  tHUs^ 

ing  a  horse  in  a  mine  was  knocked  dowa  b 
it  and  received  injuries  by  falling  on  a  ikeps 
In  an  action  of  damages  against  his  emplemB 
at  common  law  and  under  the  Empk^ai 
Liability  Act,  he  averred  that  the  aleeporbc 
been  left  on  the  roadway  through  the  ^alt  ^ 
the  roadsmau.  Action  dumim&i  aa  imJeHsrl 
M*Quads  T.  WiUuLm  Dixon,  LtdL,  1667,  14  K 
1039;  24aL.R.  727. 

155.  Master— Ne^igence— Mine— IMbd 
in  Road  in  Mine— Knowledge  of  ]Ca^ 
Owner— Liability  at  Gonmum  Iaw  sal 
under  the  Employers'  Liability  Act^  18HL 

— A  miner  injured  by  the  faUing  in  o€  a  not 
in  a  roadway  in  a  mine  sued  the  mine-owDr 
for  damages.  He  averred  that  the  roof  ksd 
fallen  into  disrepair  through  the  fianlt  of  tlit 
defender  and  his  managers;  that  they  bsd 
failed  in  their  duty  of  inspection;  that  tk 
roof  was  defective  in  specified  details,  whkL 
it  was  averred,  were  known  to  the  deleedR 
and  his  managers,  who  took  no  steps  to  ^^ 
them  repaired.  Hdd  that  the  oaee  onder  tk 
Employers'  Liability  Act,  1880,  was  relevactir 
stated,  and  an  issue  allowed  alternately  oniff 
the  Act  and  at  common  law.  M*MvUen  t. 
Newhouae  Coal  Coy.,  1896,23  R.  759  ;  33  a  L  B. 
698  ;  4  a  L.  T.  34. 

156.  Master— Negligence— ICne—IMK^ 
tive  System— Coal  Mines  Begnlatian  Act 
1887,  sec.  20,  snbsec.  1. — A  coalmaster  s 
responsible  for  a  defective  system  of  woifcuf 
(notwithstanding  he  has  appointed  a  eoB- 
petent  manager,  in  terms  of  the  Coal  Msm 
Regulation  Act,  1887),  and  consequently  s 
liable  in  damages  to  a  miner  injured  thn^ 
this  cause.  Macdonald  v.  Udaton  Coal  t>. 
1896,  23  R.  504;  33aL.R.351;3aL: 
281. 

157.  Master— Negligenee—Mme—DciK' 
tivB  System  of  Signals— Known  Dangst- 

Two  miners  were  employed  in  loading  a  hoti^ 
of  coals  from  a  seam  of  coal  on  to  a  cage.  Bf 
brakesman  by  whom  the  cage  was  worked  ■i*' 
took  an  exclamation  by  one  of  the  mxnas  hi 
a  signal,  and  set  the  cage  in  motion  wiien  om 
of  them  was  pushing  a  hutch  forward.   1^ 


k 


I  miner  fell  to  the  bottom  and  was  killed.    In 

'.  an  action  of  damages  by  his  widow,  Jield  that 

( the  employers  were  liable  in  respect  that  they 

had  not  a  proper  system  of  signals.     Mwrdo6k 

▼.  Mackinnan,  1885, 12  R.  810 ;  22  S.  L.  R  522. 

I      158.  Master— Kegligence— Mine— Fail- 
,  ure  to  Provide  gnffideiLt  Manholes — Oon- 
,  tribatory  Neglii^ce — Goal  Mines  Regula- 
tion Act,  1872,  sec.  51. — A  miner  raised  an 
,  action  of  damages  against  his  employers  for 
i  o  j  uries  caused  through  being  knocked  down  by 
hutches  on  an  underground  plane.    He  averred 
fault  on  the  part  of  the  defenders  in  respect 
that  they  did  not  provide  a  sufficient  number 
of  manholes.    Held  that  although  the  man- 
holes were  insufficient  in  number  the  pursuer 
had  been  guilty  of  contributory  negligence, 
and  defenders  OMoUzied,     Wilson  ▼.   Wiskav> 

Coal  C<yy.,  .1883, 10  R  1021 ;  20  S.  L.  R  680. 

f 

'      190.  Master— Negligence  — Mine— Fail- 
'  -are  to  Prop  Roof— Carelessness  of  Manager. 

'  — A  miner  sued  colliery  proprietors  and  their 

'  manager  for  damages    for    personal   injury, 

'  caused,  as  he  averred,  by  the  culpable  failure 

'  of  them  or  their  manager  to  prop  the  roof  of 

the  mine.    Held  that,  having  failed  to  prove 

fault  on  the  part  of  the  defenders,  decree  of 

'  jabsolvitor  must  be  pronounced.    Stevxirt  v. 

>  CoUness  Iron  Coy.  and  D0war^  1877,  4  R  952 ; 

14S.  L.  R576. 

I      160.  Master— NeglJirence— Mine  — Qas 
\  Szplosion— Joint  Fault  of  Employer  and 
I  Fellow-Workman— Proximate  or  Remote 
I  Oanse. — A  miner  was  injured  by  an  explosion 
of  gas  in  a  coal-pit,  and  raised  an  action  of 
damages  against  his  employers.    The  defenders 
argued  that  the  action  was  irrelevant,  because 
.   the  explosion  must  have  been  caused  by  the 
I   pursuer  or  one  of  his  fellow-workmen  illegally 
I   opening  a  safety-lamp  or  exposing  a  naked 
I   light.    Held  that  while  the  immediate  cause 
,  vas  probably  the  exposure  of  a  naked  light, 
,   the  explosion  would  not  have  taken  place  if 
,  there  had  not  been  an  accumulation  of  gas 
,    which  pursuer  averred  was  due  to  a  defective 
,  iiystem  of  ventilation,  for  which   defenders 
I    were  answerable,  or  at  least  to  defective  super- 
vision or  inspection  on  the  part  of  their  overs- 
man  or  fireman,  and  that  the  case  was  relevant. 
I    M'Garrot  v.  Addie  db  Son^  Collieries,  Ltd,,  lb94 
'  ,(0.  H.),  2  S.  L.  T.  11. 

16L  Master— Negligence— Mine— Obli- 
gation to  Fence-off  Disnsed  Workings— 
I    Coal  Mines  Regolation  Act^  1872,  sec.  51, 
iSUbsec.  4. — The  representatives  of  a  miner 


who  had  been  killed  by  a  fall  of  stone  in  a 
coal-pit  brought  an  action  against  the  lessees 
of  the  pit,  alleging  that  the  accident  occurred 
through  his  having,  in  accordance  with  the 
custom  of  miners,  gone  into  a  disused  work- 
ing to  ascertain  if  the  coal  was  better  there, 
which  working  was  not  fenced  off  as  required 
by  the  Coal  Mines  Regulation  Act,  1872,  sec. 
51,  subsec.  4,  so  as  to  prevent  persons  ''in- 
advertently" entering  such  workings.  Held 
that  the  action  was  relevant.  Hogg  v.  /. 
WcUdie  <fc  Son,  1886,  24  S.  L.  R  14. 

162.  Master— Negligence— Mine— Fre- 
cautions  for  Safety— Rails  lea4ing  into 
Shaft— Fencing— Coal  Mines  Regulation 
Act,  1887,  sees.  49,  51.— The  mouth  of  a  pit, 
which  was  being  sunk  deeper,  was  unfenced, 
the  rails  leading  to  it  were  guarded  by  a  block 
which  the  pithead  man  removed  when  the 
covering  table  was  on  the  mouth  of  the  pit. 
Held  that  no  breach  of  the  statutory  rules 
had  been  committed.  M'Gill  v.  Bowman  ds 
Coy.,  1890,  18  R  206 ;  28  S.  L.  R.  144. 

163.  Master— Negligence— Pottery  Works 
— Oontravention  by  Master  and  Servant  of 
Special  Rules— Oontributozy  Negligence.— 
Where  a  worker  in  a  pottery  died  from  lead 
poisoning,  and  it  appeared  that  while  his 
masters  had  broken  certain  of  the  special 
rules  made  in  terms  of  the  Factory  Act,  1891, 
the  workman  had  broken  corresponding  rules 
equally  binding  on  him, — hdd  that  the  repre- 
sentatives of  the  workman  had  no  claim  for 
damages  against  the  employers.  McucweU  v. 
Caledonian  Pottery  Coy.,  1902  (0.  H.),  10  S.  L.  T. 
160. 

164.  Master— Negligence— Precautions 
for  Safety— <* White  Lead"— ''Sulphate 
of  Lead "  —  Factory  and  Workshop  Act^ 
1883.— fr«^  that  sulphate  of  lead  was  not 
''white  lead"  in  the  meaning  of  the  Factory 
and  Workshop  Act,  1883,  sees.  2,  3.  Creevy 
V.  Hannay's  Patents  Coy.  Ltd.,  1889,  16  R. 
993  ;  26  S.  L.  R  679. 

165.  Master— Negligence  — Railway  — 
Precautions  for  Safety.— Railway  companies 
must  take  special  precautions  to  provide 
against  accidents  happening  to  their  work- 
men through  engines  engaged  in  shunting, 
&c.  So  where  an  engine  proceeding  back- 
wards to  a  shed  injured  a  man  working  upon 
the  line,  and,  while  the  engine-tender  inter- 
fered with  the  driver's  view,  no  special  pre- 
caution was  taken,  held  that  the  railway 
company  was  responsible  as  for  negligence. 


1383 


MASTER  AND  SERVANT 


l:^ 


Cairns  v.  ddedoninn  lily.  Coy.,  1889,  16  R. 
618;  26  S.  L.  R.  485. 

166.  Master  —  Neglicence  —  Bailway— 
Buming  Down— Avermeiit  that  DecaaMd 
could  not  see  Train  Approaching— Order 
on  Ponniers  to  Specify  the  Ganae.  —  A 

workman  in  the  employment  of  contractors, 
who  were  making  a  sewer  passing  under  a 
railway,  was,  while  crossing  the  line,  killed 
by  a  train.  His  widow  and  children  saed 
the  contractors  for  damages,  and  alleged  that 
at  the  time  he  could  not  see  the  approach 
of  the  train.  The  Court  ordered  the  pursuers 
to  specify  the  cause  of  his  being  unable  to 
see  the  train.  Casey  v.  Sinclair  ds  Sons,  1886, 
23  S.  L.  R.  305. 

167.  Master  —  Negligence  •—  Railway— 
Bnnning  Down  —  SnrfiMeman— Beasonable 
Precautioiui  for  Safety  of—  Oontributory 

Negligence. — A  surfaceman  was  engaged  in 
clearing  away  rubbish  from  both  the  lines 
in  a  railway  station,  when  he  was  run  over 
by  a  shunting  engine.  He  sued  the  railway 
company  for  damages,  on  the  ground  that, 
looking  to  the  dangerous  nature  of  his  em- 
ployment, they  ought  to  have  taken  special 
precautions.  The  evidence  showed  that  the 
shunting  operations  were  of  an  ordinary 
character,  and  that  they  were  being  carried 
out  in  the  usual  way.  Held  (1)  no  fault  had 
been  proved,  and  (2)  he  had  been  guilty  of 
contributory  negligence.  Adams  v.  Glcuigow 
and  S.'W,  Ely,  Coy.,  1894,  32  S.  L.  R.  40;  1 
S.  L.  T.  277. 

168.  Master  —  Negligence  —  Runaway 
Waggon— Bisk  run  to  save  Fellow-Work- 
man—Known Danger— Relevancy. —A  lad 

of  fourteen  and  a  man  were  engaged  in  load- 
ing a  waggon  upon  a  railway  lye.  The  lad 
saw  another  waggon  running  along  the  lye 
down  an  incline  towards  them  at  great  speed. 
He  jumped  down  and  might  have  saved  him- 
self, but  he  endeavoured  to  stop  the  runaway 
waggon  and  so  avert  an  accident  to  his 
fellow-workman,  with  the  result  that  he  was 
injured.  In  an  action  by  the  lad  against  his 
employers  for  damages,  it  was  averred  that 
the  accident  had  occurred  through  the  fault 
of  the  defenders,  in  respect  that  the  runaway 
waggon  had  been  allowed  by  the  carelessness 
of  the  engine-driver,  or  the  insufficiency  of 
brakes,  to  run  down  the  incline.  Held  (by  a 
majority  of  seven  judges)  that  there  was  a 
relevant  claim  of  damages.  Wilkinson  v. 
Kinneil  Cannel  and  Coking  Coal  Coy.,  1897,  24 
R  1001 ;  34  S.  L.  R.  533 ;  4  S.  L.  T.  349. 


169.  Maiter  —  Servant  —  Hegli«eiue- 
Scope  of  Employment— Injury  to  Semi; 
of— Independent  Gcmtractor — Liaibili^tf 
Master. — ^A  carter  was  sent  by  his  emplova 
with  a  lorry  to  load  goods  at  a  coopec's  jvi 
While  loading  was  proceeding,  a  heaTv  pfti- 
age  fell  from  the  lorry  and  injured  a  aenm 
of  the  cooper.  The  accident  aroae  thrDset 
the  fault  of  the  carter.  HM  that  the  ew 
and  the  cooper's  men  were  not  l^^- 
workmen ;  and  that  the  carter's  master  ni 
responsible  to  the  injured  cooper.  SmA  ^ 
Tumhull,  1890,  17  R.  877  ;  27  S.  L.  R  Tii 

170.  Master— Negligence — Ship    ftaitM 

— Known  Danger. — The  conunon  law  m^ 

volenti  non  fit  injuria  does  not  apply  to  tk 
case  of  a  seaman  serving  on  board  ship.  R.^^- 
well  y.  Hutchison,  dx.,  1886,  13  R  463:  S 
S.  L.  R  307. 

171.  Master  —  Negligence  —  UnlMttei 
Door  in  Bulwarks  of  Ship — BelevaB?- 
Daty  of  Inspection— PrecautionB  for  Sifiety- 

— A  jotimeyman  employed  in  repairing  tht 
deck  of  a  ship  stumbled  against  a  door  in  tk 
bulwarks  which  had  been  left  unbolted.  IV 
door  burst  open,  and  the  workman  fell  isu 
the  dry  dock  and  was  killed.  In  an  att::c 
for  damages  raised  by  his  representathg 
against  his  employers,  it  was  averred  that  tk 
defenders  were  under  the  duty  of  inspectii^ 
the  doors,  and  either  keeping  them  bolted,  c 
informing  workmen  that  they  were  onbohed. 
and  that  they  had  failed  in  the  performsDe 
of  this  duty.  Held  that  the  case  wbs  relenEi 
and  must  go  to  trial.  Thomson  v.  Sc^  d- 1>. 
1897,  25  R  54 ;  35  S.  L.  R  93. 


172.  Master  —  Negligence  —  Untacfli 
Machinery— Relevancy.— £r<eld  (lid.  Yoee 

dissenting,  Ld.  Trayner  absent)  that  an  st^ 
ment  that  tooth-wheels  of  a  machine  (w:^ 
was  of  simple  construction)  had  been  cec. 
gently  left  unfenoed,  was  not  relevaul  v 
support  a  claim  for  reparation  at  coDaa<- 
law,  and  under  the  Employers'  Liability  JUi 
1880,  by  a  lad  who  had  been  injured  by  t> 
unfenoed  wheels.  Cameron  v.  H'aJier,  Iri^ 
25  R.  449 ;  35  S.  L.  R  347  ;  5  S.  I*.  T.  ^7^ 

173.  Master  —  Negligence  —  Untaes 
Machinery  —  Brick-monlding    HaduBi' 

Belevancy.— A  girl  sustained  injuries  le  ^ 
hand  while  working  at  a  brick-moalcL 
machine.  In  an  action  of  damages  a^*^ 
her  employers  she  averred  that  the  acci^ 
was  occasioned  through  the  btult  of  the  ^  j 
fenders  in  not  having  the  machine  propezf 
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fenced.  She  did  not  aver  that  the  machine 
differed  either  in  construction  or  working 
from  ordinary  machines  used  for  a  similar 
purpose,  or  that  it  might  have  been  made 
safe,  or  that  it  was  the  practice  to  fence  such 
machines.  Held  that  the  action  was  irrele- 
vant. Little  V.  Paterson  <£r  Son,  1890,  28  S.  L.  R 
64. 

174.  liaster  —  Negligence  —  Unfenced 
Machinery  —  Child  —  OontiibutoTy  Negli- 
gence.— A  boy  ten  years  of  age  was  employed 
at  a  piece  of  unfenced  machinery  in  a  rope- 
work,  and  was  injured  by  the  fingers  of  one 
of  his  hands  being  caught  in  the  machinery. 
There  was  no  statutory  liability  to  fence  the 
machinery.  In  an  action  for  damages  on  the 
ground  that  the  machine  ought,  having  regard 
to  the  youth  of  the  persons  who  were  to  use 
it,  to  have  been  fenced,  it  was  proved  that 
the  machine  had  been  long  used  by  children 
of  the  same  age  without  any  accident  occur- 
ring, and  that  such  machinery  was  common 
in  works  of  the  kind.  It  was  also  proved  that 
the  boy  injured  was  rash  and  careless  in 
handling  the  machinery,  and  had  been  re- 
peatedly warned  against  putting  his  hand 
into  danger.  Held  that  the  injury  was  the 
result  of  the  boy's  own  fault.  Ross  v.  Thomson 
<fc  Coy,,  1882,  20  S.  L.  R.  46. 

175.  Master  —  Negligence  —  Unfenced 
Machinery— Lad  under  Eighteen— Factory 
Acts,  1850,  sec.  1 ;  1844,  sees.  21,  43,  60,  73 ; 
and  1856,  sees.  4,  6. — Where  a  lad  of  seven- 
teen employed  at  night-work  in  a  factory  was 
injured  by  the  catching  of  his  arm  in  the  belt 
of  a  teasing-machine,  and  sued  his  employers 
for  damages,  the  defenders  pleaded  that  the 
pursuer  had  represented  himself  as  above 
eighteen,  and  received  adult's  wages,  and  that 
the  machine  was  sufficiently  fenced.  Held, 
after  a  proof,  that  the  defenders  having  been 
negligent  in  their  inquiries  as  to  the  lad's 
age,  and  the  machine  not  having  been  pro- 
perly fenced,  the  defenders  were  liable  in 
damages  as  having  committed  a  double  breach 
of  the  Factory  Acts.  Gibb  v.  Crombie,  1876, 
2  R.  886 ;  12  S.  L.  R  574. 

176.  Master  —  Negligence  —  Unfenced 
Machinery. — Damages  awarded  for  injuries 
received  by  a  person  operating  an  insufficiently 
fenced  threshing-milL  Edwards  v.  HrUcheon, 
1889,  16  R.  694 ;  26  S.  L.  R  550. 

177.  Master  —  Negligence  —  Unfenced 
Machinery— Factory  and  Workshops  Act^ 
1878. — Failure  of  a  master  to  securely  fence 


machinery  held  prima  facie  evidence  of  fault 
which  will  render  him  liable  in  damages  to 
workmen  injured  through  the  unfenced  ma- 
chinery. Shields  v.  Murdoch  <k  Cameron,  1893, 
20  R.  727;  30  S.  L.  R  650;  1  S.  L.  T.  39. 
Kelly  V.  Glebe  Sugar  Refining  G(yy.,  1893,  20  R 
833;  30  S.  L.  R  758;  1  S.  L.  T.  88. 

178.  Master  —  Negligence  —  Unfenced 
Machinery.  —  A  girl  who  attended  a  nut- 
finishing  machine  had  occasion  in.  course  of 
her  work  to  go  to  another  machine  for  un- 
finished nuts.  A  tool  she  used  fell  into  the 
machine  she  was  visiting.  She  stooped  to 
pick  it  up,  her  hair  was  caught  in  a  revolving 
part  of  the  machinery,  and  she  was  severely 
injured.  In  an  action  for  damages  at  common 
law  and  under  the  Employers'  Liability  Act, 
she  averred  these  facts.  The  Court  allowed 
a  proof.  Jack  v.  Rivet,  Bolt,  and  Nut  Coy., 
1904,  6  F.  572 ;  41  S.  L.  R.  429  ;  11  S.  L.  T. 
816. 

179.  Master  —  Negligence  —  Unfenced 
Machinery  —  Oontrilmtory  Negligence  — 
Belevancy. — ^Where  an  employer  had  failed 
in  his  statutory  duty  to  fence  machinery  an 
averment  of  contributory  negligence  held 
irrelevant.  Pringle  v.  Grosvenor,  1894,  21  R 
532 ;  32  S.  L.  R  420. 

180.  Master  —  Negligence  —  Unfenced 
Machinery — Hand-Power. — Held  that  there 
was  no  obligation  on  an  employer  to  fence  the 
wheels  of  a  machine  driven  by  hand.  MUli- 
gan  v.  Muir  dc  Coy.,  1891, 19  R.  18 ;  29  S.  L.  R 
36. 

181.  Master  —  Negligence  —  Unfenced 
Machinery— Factory  and  Workshops  Act, 
1878. — Held  that  certain  machinery  did  not 
require  to  be  fenced  in  terms  of  the  Factory 
and  Workshops  Act,  1878,  sec.  5  (3).  Robb  v. 
Bulloch,  Lade  d:  Coy.,  1892,  19  R  971;  29 
S.  L.  R  832. 

182.  Master  —  Negligence  —  Unfenced 
Machinery— Factory  and  Workshop  Acts, 
1878,  1891. — In  an  action  at  the  instance  of 
the  representative  of  a  workman  who  was 
killed  by  the  unfenced  pinion  wheels  of  a 
hoist,  while  he  was  engaged  in  adjusting  the 
chain  of  the  hoist,  it  was  proved  that,  although 
the  wheels  were  for  other  purposes  out  of 
reach  and  beyond  the  necessity  of  fencing, 
yet  it  was  the  duty  of  the  workmen  to  go 
among  them  to  put  the  hoist  in  proper  order. 
Ld.  Trayner  directed  a  jury  that,  if  there 
were  such  a  duty,  it  was  negligence  in  the 
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niMten  to  have  the  wheels  unf enoed.   Murray 
T.  Bernard  db  C<yy.,  1897,  5  S.  L.  T.  101. 

188.  MMter— Hef lifonce— VidoiiB  Hone 
—Known  Danger— Belerancy.— A  servant, 
injured  by  the  bite  of  a  vicious  horse  to  which 
he  was  attending,  sued  his  master  for  damages. 
The  Court  inferred  from  his  averments  that 
he  knew  the  horse's  nature  and  took  the  risk. 
Action  dumi$9&d  as  irrelevant.  Framr  v.  Hood^ 
1887, 15  R.  178 ;  S5  S.  L.  R.  164. 

184.  UMter—NefUfenca— Work  reooir- 
ing  SpedAl  Skill— Oat  of  Line  of  Ordinarj 
Employment. — Held  that  a  master  is  re- 
sponsible for  an  accident  happening  to  a 
workman  who  has  been  ordered  to  do  work 
out  of  the  line  of  his  ordinary  work  and  re- 
quiring special  skill.  Robertson  v.  Brown,  1876, 
3  R.  662  ;  13  S.  L.  R.  436. 

185.  Servant  — Oontract  by  — Scope  of 
Employment— Oab-Driver.—^0^  that  a 
cabman  had  no  authority  to  bind  his  master 
in  a  contract  of  double  hiring  of  his  cab,  such 
contract  being  illegal  under  the  Burgh  Police 
Act,  1892,  Sched.  V.  Ord  v.  Gemmell  db  Son, 
1898, 1  F.  17  ;  36  B.  L.  R  17. 

186.  Servant  —  Oontract  by  —  Scope  of 
Employment  —  Shepherd  —  Purchase  of 
Sheep. — CtrcufMtances  in  which  held  that  the 
head-shepherd  on  a  farm  had  no  power  to  buy 
sheep  without  his  master's  special  instruc- 
tions. Morrison  v.  Statter,  dbc,,  1885,  12  R. 
1152;  22S.  L.  R770. 

187.  Servant— Duty— Liability  to  Ac- 
count—Pactor  or  Qrieve.— A.  was  employed 
by  B.  to  superintend  his  stocks  and  farms, 
to  keep  the  books  of  day  labourers,  and  to 
account  for  all  moneys  passing  through  his 
hands,  but  not  to  collect  rents.  B.  sold  the 
estate  to  0.,  who  engaged  A.  to  act  in  same 
capacity  as  he  had  done  under  B.  After 
eighteen  months  0.  discharged  A.  and  de- 
manded factorial  accounts,  which  A.  refused 
as  not  being  a  factor  but  a  grieve.  Held^ 
after  a  proof,  that  his  true  position  was  that 
of  a  grieve,  and  that  he  was  not  bound  to 
account  as  factor  for  the  whole  stock  as  com- 
mitted to  his  care,  but  only  for  actual  intro- 
missions with  money  entrusted  to  and  spent 
by  him,  and  that  he  had  sufficiently  discharged 
himself  of  this  liability.  McDonald  v.  Gheyn^i 
Trs.,  1882,  20  S.  L.  R.  111. 

188.  Servant  —  Duty  —  Secrecy  —  Dia- 
cloBure  to  Rival  of  Master's  Business.— 


"  Where  a  servant  acquires  oonfidentisl  inkf- 
mation  in  the  course  of  his  aervioe,  the  fav 
implies  a  oontract  that  the  informatkm  sUl 
not  then  or  afterwards  be  ultroneoDsl;  ds- 
dosed  to  a  third  party  "(per  lid.  Peanon).  So 
interdict  granted  against  a  person,  somste 
in  the  employment  of  the  oomi^aiDen  » 
their  agent,  communicating  to  a  subeeqonk 
employer  in  the  same  line  of  business  fiiti 
of  the  prior  employer's  customers.  Liwjd 
VieUma  Legal  Friendly  Socieijf  ▼.  HoutUm,  ISOa 
3  F.  42;  38  8.  L.  R  25  ;  8  8.  L.  T.  230. 

189.  Servant— Daty—Snnday  Labour.' 

It  is  no  part  of  a  man's  duty,  on  an  or(£nazj 
contract  of  employment,  to  work  on  SosdiT* 
Middleton  v.  Paterson,  1904  (J.),  6  F.  27;  41 
S.  L.  R  256  ;  11  8.  L,  T.  610. 

190.  Servant  —  Fault  —  Bank  TeUer- 
SlLorta^a  at  dose  of  Day's   Bnsinw  - 

Liability  to  Bank. — Gircumstances  in  whkb 
held  that  a  bank  teller  who,  at  the  close  of  • 
day's  business,  was  £900  short  had  been  gtiiltj 
of  negligence,  and  was  liable  to  the  bank  for 
the  amount  of  the  deficiency.  Clydesdale  Bank, 
Ltd,  V.  Beatson,  1882,  10  R  88  ;  20  8.  L.  R.  »♦ 

191.  Servant— Fault— Public  Official- 
Burgh  Officer— Failure  to  Give  Notice  of 
Assessment— No  Resulting  Loss— LisbiUtf 
of— Official — Through  the  negligence  of  « 
burgh  collector  timeous  notice  was  not  gi^^ 
to  a  burgher  of  a  proposed  private  improTfr- 
ment  assessment.  It  being  decided  that  Ik 
was  not  liable  to  the  assessment,  the  oofDODJ^ 
sioners  sued  their  collector  for  the  amount 
The  Court  dismissed  the  action  as  premfttiii«< 
It  might  still  be  possible  to  recover  the  sMe** 
ment  after  regular  proceedings.  GUug^ 
Police  Gommrs.  v.  Donald,  1894,  21  R  895; 
31  S.  L.  R.  747  ;  2  S.  L,  T.  69. 

192.  Servant— Fault— Scope  of  Smploy- 
ment— Liability  of  Master— Driving  Aca* 
dent. — A  shop  salesman  with  his  mtf^' 
authority  removed  certain  articles  from  one 
shop  to  another  by  means  of  a  van  borrow^ 
from  a  friend  who  came  to  drive  it.  Owing 
to  the  intoxication  of  the  driver,  the  »lesn»n 
took  the  reins,  and  while  he  was  driving  ^ 
accident  occurred.  Held  that  the  shopkwpff 
was  not  liable,  as  the  salesman  was  actu^ 
outwith  his  duty  in  driving  the  van.  ^^^ 
V.  Wards,  1887,  14  R.  814 ;  24  S.  L.  R  586- 

198.  Servant— Fault— Scope  of  Employ- 
ment—Liability of  Master.— A.  was  e^ 
ployed  to  take  a  barge  through  a  csiu^  ^ 
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was  in  charge  of  another  barge  in  the  same 
canal.  While  waiting  at  one  of  the  locks  till 
B.'s  barge  passed  through,  A.  at  B.'s  request 
opened  one  of  the  sluices.  As  a  result  B.  was 
drowned.  In  an  action  of  damages  against 
A.'8  employer  for  damages  for  the  death  of  B., 
held  thaty  even  if  A.  had  been  in  fault,  his 
master  was  not  liable.  Gallagher  v.  BurreU  db 
Son,  1883,  11  R.  53 ;  21  S.  L.  R  38. 

194.  Senrant— Fault— Scope  of  Employ- 
ment—Liability of  Master.— A  master  is 
by  law  responsible  for  his  servant's  fault, 
while  in  the  course  of  his  employment,  but 
only  for  injury  to  a  stranger.  Woodhead  v. 
Gartness  Mineral  C<yy,,  1877,  4  R  469;  14 
S.  L.  R  320. 

195.  Servant— Fault— Scope  of  Employ- 
ment— ^Relevancy. — ^A  servant  threw  phos- 
phorus out  of  his  master's  window,  and 
caused  injury  to  a  passer-by.  Hdd  that  a 
general  averment  that  the  servant  was  acting 
within  the  scope  of  his  employment  in  throw- 
ing things  out  of  the  window  was  irrelevant 
to  support  an  action  by  the  injured  man 
against  the  master.  Douglas  v.  CasBody,  1901 
(0.  H.),  9  S.  L.  T.  220. 

196.  Servant— Fault— Scope  of  Employ- 
ment— Criterion  —  Sub-Employment — Be- 
sponsibility. — Harbour  trustees  hired  out  the 
use  of  a  crane  to  stevedores  along  with  the  ser- 
vices of  the  cranesman.  An  accident  occurred 
through  the  fault  of  the  cranesman.  Opinion$ 
that  the  liability  of  the  trustees  or  stevedores 
was  to  be  ascertained  from  the  consideration, 
not  only  of  the  question,  Who  engages,  pays, 
or  may  discharge  the  cranesman  P  but  of  this 
question  also.  Under  whose  control,  to  whose 
orders  was  he  subject  at  the  time  of  the  acci- 
dent ?  ''I  should  be  disposed  to  think  that 
the  true  view  of  the  law  is  that  the  person 
who  is  responsible  is  the  man  who  does  the 
wrong,  or  the  first  person  in  the  ascending 
line  of  employers  who  had  control  of  the  work 
and  in  whose  service  the  work  is  done ''  (per 
Ld.  Kinnear).  Connelly  v.  Clyde  Navigation 
Trs.,  1902,  6  F.  8  ;  40  S.  L.  R  14 ;  10  S.  L.  T. 
290. 

197.  Servant— Fault— Scope  of  Employ- 
ment —  Assault.  —  A  pursuer  brought  an 
action  of  reparation  against  a  tramway  com- 
pany, in  which  she  averred  that  her  son — a 
boy  of  twelve— had  been  invited  by  a  trace- 
boy  to  mount  the  front  step  of  a  tramcar ; 
that  the  driver  of  the  car  had  at  first  acqui- 
esced, but  had  thereafter,  without  warning. 


lashed  her  son  with  a  long  whip,  which  by 
becoming  coiled  round  his  neck  had  jerked 
him  off  the  car,  by  which  he  had  been  run 
over  and  severely  injured.  The  defenders 
pleaded  that  the  pursuer's  averments  were 
irrelevant.  The  Court  allowed  a  proof  before 
answer.  M'Graw  v.  Edinburgh  Street  T/tifn- 
ways  Coy,,  1891,  28  S.  L.  R  256. 

198.  Servant— Fault— Scope  of  Employ- 
ment— Assault. — The  clerk  of  a  School  Board 
assaulted  a  teacher  in  its  employment  by 
snatching  from  her  papers  and  things  of  which 
the  Board  desired  possession.  Held  that  he 
was  not  acting  within  the  scope  of  his  employ- 
ment so  as  to  let  in  the  maxim  respondeat  supe- 
rior. Robson  V.  Hawick  School  Board,  1900, 
2  F.  411 ;  37  S.  L.  R  306. 

199.  Servant— Fault— Scope  of  Employ- 
ment— Assault. — The  pursuer  entered  the 
defender's  public-house  for  an  "odd  refresh- 
ment "  (sic).  While  there  he  had  a  conversa- 
tion with  the  bar-tender  on  the  subjects 
of  politics  and  religion.  Finally  the  bar- 
tender threw  the  pursuer  into  the  street  and 
knocked  him  down.  The  Court,  disregarding 
an  argument  that  the  deed  was  done  by  the 
servant  within  the  scope  of  his  employment, 
held  that  there  had  been  a  personal  alterca- 
tion between  the  pursuer  and  bar- tender,  and 
assoilzied  the  defender.  Gillespie  v.  Hunter, 
1898,  25  B.  916;  36  S.  L.  R  714 ;  6  S.  L.  T. 
23, 

aoo.  Servant— Fault— ^Scope  of  Employ- 
ment— Assault. — Michael  and  Terence  Han- 
Ion  went  with  Houston  to  catch  a  train.  They 
were  a  trifle  late.  Houston  jumped  into  a 
carriage  as  the  train  started;  Michael  was 
about  to  follow  when  two  railway  servants 
caught  hold  of  him.  Terence  then  drew  back, 
when  suddenly  a  ticket  collector  seized  him 
by  the  collar  and  pushed  him  violently,  thus 
causing  him  to  fall  forward ;  then  suddenly 
he  let  go,  and  Terence  stumbled  forward,  fell 
under  the  wheels  of  the  train,  and  was  killed. 
HM  that  these  averments  were  relevant  to 
support  an  issue  '*  whether  Terence  had  died 
through  the  fault "  of  the  railway  company. 
Hanlon  v.  Glasgow  and  S^-W.  Rly,  Coy,,  1899, 
1  F.  659;  36  S.  L.  R  412;  6  S.  L.  T.  337. 

201.  Servant— Fault— Scope  of  Employ- 
ment— Assault. — The  pursuer  was  climbing 
up  the  steps  of  an  omnibus  to  take  his  seat  as 
a  passenger,  when  the  conductor  told  him 
to  get  off.  He  refused  to  do  so.  Then  the 
conductor ''  carelessly  and  recklessly,  violently 
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pushed  the  punaer  off  the  omnibus  on  to  the 
causeway,  causing  him  severe  injuries."  The 
pursuer  averred  that  this  was  the  conductor's 
method,  adopted  in  the  course  of  his  employ- 
ment, for  removing  obstinate  passengers  from 
the  'bus.  The  Lord  Ordinary  allowed  an  issue 
which  contained  the  averment  on  this  point. 
Brye€  v.  Olatgaw  Tramtcay  Coy,,  1898  (O.  H.), 
6  &  L.  T.  49. 

202.  Servant— Fault— Scope  of  Employ- 
mAnt— Aflaanlt— Bemoval  of  PaMonger 
from  Train  — Unnecesiazy  Violence. —  A 

passenger  who  had  been  removed  from  a  train 
in  consequence  of  a  disagreement  with  a  ticket 
collector  as  to  her  ticket,  sued  the  company 
on  two  grounds — (1)  that  she  had  been  wrong- 
fully removed ;  (2)  that  unnecessary  violence 
had  been  employed  by  the  railway  officials. 
The  parties  adjusted  an  issue  on  the  first 
head  of  claim,  the  Court  adjusted  the  follow- 
ing issue  to  try  the  second  :  "  Whether,  Ac., 
the  defenders'  said  servant,  while  acting  within 
the  scope  of  his  employment  in  seizing  and 
detaining  the  pursuer,  wrongfully  and  illegally 
used  unnecessary  violence,  to  the  loss,  injury, 
and  damage  of  the  pursuer."  Maxwell  v.  CaU- 
donian  Rly,  Coy.,  1898,  25  R  660 ;  36  S.  L.  R 
449 ;  5  a  L.  T.  300. 

208.  Servant— Fault— Scope  of  Employ- 
ment—Aaaault  and  Illegal  Arrest  by  Ser- 
vants—Bailway  Police.— The  servants  of  a 
railway  company  arrested  a  cabman  for  a 
breach  of  the  peace  committed  within  the 
precincts  of  a  station,  and  took  him  to  a  neigh- 
bouring police  office.  In  an  action  for  damages 
by  the  cabman  against  the  railway  company 
an  issue  was  allowed :  ^*  Whether  on  .  .  . 
the  pursuer  was  wrongfully  and  forcibly  taken 
into  custody,  and  removed  from  the  .  .  .  rail- 
way station  to  the  .  .  .  police  office  by  A.  and 
B.  while  acting  in  the  course  of  their  employ- 
ment by  the  defenders.  .  .  ."  Wood  v.  N.  B, 
Rly.  Coy.,  1899, 1  F.  562;  36  S.  L.  R  407;  6 
S.  L.  T.  323. 

204.  Servant— Fault— Scope  of  Employ- 
ment —  Carter  —  Bnnning  down  Ohild— 
Police  Begnlation— Glasgow  Police  Act, 
1866,  sec.  149. — A  carter  left  his  horse  and 
lorry  standing  in  a  crowded  street  in  Glasgow 
while  he  went  into  a  public-house  for  a  drink. 
This  was  a  contravention  of  the  Glasgow  police 
regulations.  A  child  crawled  under  the  lorry. 
The  carter  came  out,  did  not  look  below  the 
lorry,  drove  off,  and  injured  the  child.  Held 
that  the  carter's  employer  was  liable  in 
damages.  Morrison  v.  M^Ara,  1896,  23  R. 
664  ;  33  S.  L.  R.  384  ;  3  S.  L.  T.  300. 


205.  Servant— Fault— Soope  of  EDpbv- 
ment— Ghunekeeper— SbootaniT  a  Dog  aal 
Wounding  its  Owner— Idalnlity  of  Hasto 
— Belevancj. — Held  that  employment  as  t 
gamekeeper  does  not  imply  authority  to  shoot 
dogs.  A  gamekeeper  shot  a  dof^  and  woonded 
its  owner.  An  action  of  damages  raised 
against  the  gamekeeper's  master  dismdrnd  m 
irrelevant.  Wardrope  v.  Dtdee  of  HamOtm^ 
1876,  3  R  676  ;  13  S.  L.  R.  568. 

206.  Servant— Faolt— Scope  of  &npioy- 
ment— Illegal  Acts  of  Servant — ^Intaidict 
of  ICaater. — Where  a  servant  in  the  soope 
of  his  employment  had  been  (guilty  of  iUegal 
acts  for  which  his  master  would  have  been 
liable  in  damages^  interdict  of  the  master 
refused,  there  being  no  proof  that  he  was 
personally  identified  with  the  illegal  acts. 
Davidson  v.  S^iton,  1903  (O.  H.X  41  S.  L.  R. 
134. 

207.  Servant— Fault— Scope  of  Brnphaj- 
ment— Removing  Person  fkom  Tramcar— 
Breach  of  Regnlations.- In   an    action  oi 
damages  brought  against  a  tramway  company 
the  pursuer,  a  girl  of  thirteen^  avezTed  tiiat 
she  had  been  invited  by  the  driver  of  one  of 
the  defenders'  cars  to  come  on  to  the  front  of 
the  car;  that  the  driver,  after  allowing  faer 
to  remain  there  for  some  time  ordered  her  to 
alight,  but  refused  to  stop  the  car  for  ths^ 
purpose ;  that  she  was  afraid  of  being  pushed 
off  the  car,  and  accordingly  jumped  down,  with 
the  result  that  she  fell  and  sustained  serioos 
injuries.    It  appeared  from  the  bye-laws  of 
the  company  that  it  was  against  the  raies  for 
a  driver  to  allow  persons  to  travel  on  the 
front  of  the  car.    Held  that  the   pursuer's 
averments  were  irrelevant.    Docherty  v.  Glas- 
gow Tramioay  and  Omnibus  Coy.  Ltd.  (0.  H-), 
1894,  32  S.  L.  R  353  ;  2  S.  L.  T.  4(i6. 

208.  Servant— Fault— Scope  of  Employ- 
ment—Blander by  Servant— Liability  ^ 
Master. — field  that  a  master  was  not  lisbitf 
for  a  slander  uttered  by  his  servant  while 
acting  in  discharge  of  his  duty.  EpriU  v. 
Caledonian  Rly.  Coy.,  1898  (O.  H.),  6  S.  L.  T. 
65. 

209.  Servant— Fault— Scope  of  Employ' 
ment— Slander— Pre8!unption.—Where  « 

slanderous  letter  was  written  in  coarse  of 
business  by  the  defender's  clerk  to  the  par- 
suer,  held  that  the  onus  was  upon  the  pursuer 
to  show  that  the  defender  had  authorised  or 
adopted  the  letter.  Cameron  v.  Yeats,  lS99i  I 
F.  456 ;  36  S.  L.  R  350;  6  S.  L.  T.  329. 
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210.  Servant— Faults-Scope  of  Employ- 
ment—Siib-Eiiiplosrment—BeBpoiisibility— 
Hiring  of  Crane  and  Oraneman. — The  owners 
of  a  crane  upon  a  steamboat  wharf  let  it  for 
hire,  together  with  the' services  of  acraneman, 
to  a  stevedore  for  the  purpose  of  loading  a 
vessel  alongside  the  wharf.  A  servant  of  the 
stevedore  had  the  duty  of  fixing  to  the  chain 
of  the  crane  the  cargo  to  be  put  on  board,  and 
of  giving  the  signal  to  the  craneman  to  heave 
away.  The  stevedore's  servant  stood  facing 
the  craneman,  and  was  in  a  position  to  see 
whether  the  line  of  swing  was  clear.  On  an 
occasion,  when  the  stevedore's  servant  had 
signalled  to  the  craneman  to  heave  away,  a 
person  on  the  wharf  was  injured,  as  the  crane 
swung  round,  by  barrels  attached  to  the 
chain.  In  an  action  against  the  owners  of 
the  crane  the  pursuer  was  awarded  damages 
by  a  jury.  The  Court  granted  a  new  trial  on 
the  ground  that  it  was  the  duty  of  the  steve- 
dore's servant  to  see  that  the  way  was  clear 
before  giving  the  signal,  and  that  the  owners 
of  the  crane  were  therefore  not  liable.  Wilson 
V.  Caledonian  Ely,  Coy,,  1887,  24  S.  L.  B. 
541. 

211.  Servant— Fault — Scope  of  Employ- 
ment—WrongM  Apprehension  by  Con- 
stable employed  by  Bailway  Company-- 
Liability.  —  The  North  British  Bailway 
Company  are  responsible  for  wrongful  arrests 
made  by  their  private  constables  appointed 
by  virtue  of  their  Act,  1  Edw.  VII.  c.  188. 
Hill  V.  N,  B.  my.  Coy,,  1903  (0.  H.),  11  S.  L.  T. 
103. 

212.  Servant— Fault— Scope  of  Employ- 
ment— Wrongful  Arrest — Shipowner  and 
Master. — ^A  shipowner  is  responsible  for  a 
wrongful  arrest  made  by  his  officers  of  a  pas- 
senger who  (as  alleged)  refused  to  pay  his  fare. 
Lundie  v.  MacBrayne,  1894,  21  R  1086;  31 
S.  L.  R  872  ;  2  S.  L.  T.  186. 

213.  Wages  —  Agreement  with  Com- 
mercial Traveller  —  Construction.  —  Held 
upon  the  construction  of  an  agreement  he- 
tween  a  commercial  traveller  and  a  firm  of 
wholesale  tea  merchants  that  the  traveller 
was  entitled  to  one-third  of  the  profits  on  each 
sale  efifected  through  him,  without  deduction 
in  respect  of  losses.  Lloyd  d:  Coy.  v.  Laurie, 
1875,  2  R  (H.  L.)  1. 

214.  Wages— Implied  Contract  to  Fay- 
Father  and  Son. — A  son  having  worked  for 
twelve  years  upon  his  father's  farm,  and 
having  received  for  his  services  his  board  and 


lodging,  raised  against  his  father  an  action 
for  payment  of  a  sum  said  to  be  due  to  him 
as  wages.  Held  that  he  had  failed  to  prove 
a  contract,  express  or  implied,  under  which 
wages  might  be  due,  and  defender  oMoihieiK 
MUler  V,  MiLUr,  1898,  25  R.  995 ;  35  S.  L.  B. 
769 ;  6  S.  L.  T.  57. 

215.  Wages  — Presmnption.— Where  one 
man  serves  another  there  is  a  presumption 
that  it  is  for  hire,  and  the  Court  will  inquire 
into  the  facts  to  ascertain  the  wages  due. 
Thornton  v.  Thomson's  Trustee,  1889,  16  R  333  ; 
26  8.  L.  B.  217. 

216.  Wages— Track  Act,  1831,  sees.  2,  23 
— Bent. — Terms  of  an  agreement  between  a 
coal  company  and  its  miners  which  were  held 
to  be  a  contravention  of  the  Truck  Act. 
M'Farlane  v.  Birrell,  1888  (J.),  16  B.  28  ;  26 
S.  L.  R  133. 

217.  Wages— Track  Act,  1831  — Deduc- 
tions for  Coals  and  Bent  —  No  Written 
Authority — Employer  acting  as  Agent  for 
Workman. — An  employer  deducted  part  of  a 
workman's  wages  in  payment  of  coals  supplied 
by  him  to  the  workman.  The  employer  also, 
as  factor  for  the  landlord  of  the  house  occupied 
by  the  workman,  collected  the  workman's  rent 
by  deducting  it  from  his  wages.  The  amount 
so  deducted  he  handed  over  to  the  landlord, 
less  a  commission  of  five  per  cent,  which  he 
retained.  The  employer  had  no  written 
authority  from  the  workman  to  make  these 
deductions.  Held  that  the  workman  was 
entitled  to  recover  the  deductions  made  for 
payment  of  the  coals,  but  was  not  entitled  to 
recover  the  amount  of  the  deductions  made 
for  rent.  M' Lucas  v.  CamtpbeU  (0.  H.),  1892, 
30  S.  L.  R  226. 

218.  Wages  — Truck  Act,  1831  — Deduc- 
tions for  Bent,  Medical  Attendance,  Re- 
written Contracts  —  Fay  Tickets.  — The 

conditions  of  employment  in  a  colliery  pro- 
vided for  deduction  from  miners'  wages  for 
house  rent,  medical  attendance,  &c.  The  pay- 
tickets  bore  on  their  face  that  such  deductions 
were  made,  and  were  signed  by  the  miners 
on  receiving  wages.  Held  that  the  signed 
pay-tickets  did  not  form  a  written  contract 
in  the  sense  of  the  Truck  Act,  1831,  and  that 
miners  who  had  signed  them  were  therefore 
not  baned  from  objecting  to  such  deductions 
and  suing  for  wages  as  still  due.  Hynd  v. 
SpovuaH  <k  Coy.,  1884  (O.  H.),  22  S.  L.  B. 
702. 
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Devfar,  1898,  85  R.  888;  35  &  L.  R.  696;  S 
S.  L.  T.  30. 
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Lease,  Construction  of,  2-12. 

Miner,  21-25. 

Mineral,  26-30. 

Notice  to  Work,  47,  52-55. 

Prescription,  41. 

Quarry,  4. 

Railway,  Minerals  under,  43,  44,  46, 

47-49,  52,  53. 
Removal  of  Tenant,  15-17, 20. 
Rent,  18. 
Rioht  to  determine  Lease,  7, 10, 15, 16, 

20. 
Right  to  Work.  1,  29,  45-47,  49. 
Royalty,  6, 13. 
Sea,  Minerals  below,  41,  48. 
••  Stone,"  4,  27,  28,  46. 
Sub- lease,  19. 

SUPEBIOR  AND  VASSAL,  14,  38,  42,  45,  46, 

49. 
Surface  Damage,  1,  31-40. 
Surface  Support,  31-40,  51. 
Title  to  Minerals,  41. 
Wages  of  Miners,  22-25. 
Waylbave,  9. 
Working  beyond  March,  42. 

Working,  Method  of,  2,  3,  5,  11,  15,  16, 
30,  50-51,  56. 

1.  Arbitration— Ctonstmctiozi  of  Clause 
of  Reference  —  Beserration  in  Feu-Oon- 
tract  of  Bight  to  Win  Minerals— Surface 
Damages. — A  Buperior  reserved  to  himself 
right  to  search  for,  win,  &q.,  minerals  "  upon 
payment  of  such  surface  damages  as  may  be 
ascertained  by  arbiters."  He  contended  that 
a  claim  for  surface  damages,  caused  by  sub- 
sidence of  underground  workings,  did  not 
fall  within  the  scope  of  the  clause,  and  refused 
to  appoint  an  arbiter.  Held  {follovnug  Daniel 
SUveart'8  Hospitai  v.  Waddell,  1890,  17  R.  1077 ; 
27  S.  L.  R.  815)  that  the  claim  fell  within  the 
clause,  and  arbiter  appointed.    Hallpenny  v. 


2. 

Terms  of  agreements  under  whidi  kM  tlol 
the  lessees  of  ooalfields  were  not  boimd  to 
work  out  the  coal  or  to  work  it  oontinuoizdj 
and  without  interruption.  Chnvery  v.  Svm- 
werUe  Iran  Cay.,  1884, 12  R  191 ;  22  S.  LB. 
148. 

3.  Lease  —  Constniction.  —  Tenns  of  & 
mineral  lease  which  were  held  to  tend  t 
tenant  to  exhaust  the  minerals  in  one  Msm 
before  proceeding  to  work  another.  Canw 
Coy,  V.  Hmderaon*s  Tr$.,  1896,  23  R.  1048;  3S 
a  L.  R.  736  ;  4  S.  L.  T.  91. 

4  Lease  —  Construction  —  Freestone- 
Ashlar  and  Bubble  Stone.  —  Terms  of 
mineral  lease  held  to  embrace  the  entin 
freestone  of  a  quarry  under  the  classes  d 
ashlar  and  rubble  stone,  so  that  all  shaped 
stone  sold  by  measurement  fell  under  tbe 
former  category,  while  all  unshaped  stone 
sold  solely  by  weight  fell  under  the  latter. 
Simp8on*8  Asylum  Trs,  v.  GowcuiSj  1875,  ]t 
S.  L.  R  189. 

5.  Lease  —  Oonstruction —Obligation  t9 
maintain  "Gk>ing  Workings"  in  Oood 
Order— Bight  to  stop  Workings.— A  ksse 
of  minerals  contained  an  obligation  on  tlie 
lessees  to  keep  the  whole  going  workings  id 
working  order  at  all  times,  and  to  leave  tbe 
same  in  the  like  good  condition  at  the  expose 
tion,  or  sooner  termination  as  the  case  migfat 
be,  of  the  lease,  so  that  the  proprietors  might 
immediately  enter  upon  and  cariy  on  tbs 
working  of  the  said  minerals,  either  by  them- 
selves or  their  tenants.  The  lessees  during 
the  currency  of  the  lease  having  intimated  to 
the  proprietors  that  they  intended  to  stop 
work,  and  that  the  mine  would  immediately 
cease  to  be  a  going  mine,  and  that  they 
would  hold  themselves  at  liberty  to  remow 
the  machinery  and  pumps,  the  propnston 
sought  to  have  them  interdicted  from  re- 
moving the  machinery  and  allowing  the  vster 
to  rise.  There  was  no  obligation  in  the  lea» 
to  work  the  minerals.  Held  that  the  oblige- 
tion  in  the  lease  referred  to  "going  workinj^ 
only,  and  that  the  lessees,  so  long  as  th^ 
acted  in  bund  fide,  could  stop  any  '^goin^ 
working ''  at  their  pleasure,  and  such  workiol 
ceased  thereafter  to  be  a  *' going  working 
in  the  sense  of  the  lease.  Aytaun  v.  Lo(^ 
and  Capeldrae  Cannd  Coal  Coy,  Ltd.,  l^ 
(O.  H.),  27  S.  L.  R  657. 
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6.  Lease— Constmctioii—Qiitpiit  of  Goal. 
— In  an  agreement  between  the  owner  and 
the  lessees  of  a  coalfield  it  was  stipulated 
that  when  '*the  annual  output  of  coal  and 
dross  "  from  the  said  mineral  field  exceeded  so 
many  tons,  a  certain  proportion  of  the  selling 
price  should  be  paid  as  a  royalty  on  the  ''  total 
qiuintity  of  coal  and  dross  put  out  and  re- 
moved from  the  said  lands."  Hdd  that,  no 
limitations  being  expressed,  "annual  output" 
must  be  taken,  for  the  purpose  of  fixing  the 
rate  of  royalty,  as  the  whole  mineral  brought 
to  the  surface,  although  the  royalty  was  pay- 
able only  on  the  portion  thereof  removed 
from  the  lands.  DcUt/leish  v.  The  Fife  Coal 
Coy.  Ltd.,  1892,  30  S.  L.  R.  58. 

7..  Lease  —  Oonstmction  —  Power  to  De- 
termine—Report  by  Engineer— Condition 
Precedent. — In  a  lease  of  minerals  it  was  pro- 
vided that  if  during  the  lease  it  was  proved 
by  an  engineer  to  be  named  by  the  parties 
that  the  ironstone  could  not  be  wrought  at 
a  profit  through  no  fault  on  the  part  of  the 
tenants,  the  lessees  could  put  an  end  to  the 
lease.  Held  that  a  report  by  the  engineer 
to  the  above  effect  was  a  condition  precedent 
to  terminating  the  lease  on  that  ground. 
JVaddeWs  Trs.  v.  Monkland  Inm  C<nj,y  1886, 
13  R  237 ;  23  S.  L.  R.  158. 

8.  Lease  — Constmction— Bight  to  nse 
Houses— Apportionment  of  Bent. — ^A  lease 
of  a  mineral  field  granted  the  tenant  right  to 
use  and  occupy  workmen's  houses  on  a  neigh- 
bouring piece  of  land  belonging  to  the  land- 
lord. The  tenant  was  bound  to  pay  feu- 
duties  and  taxes  of  the  houses  and  to  keep 
them  in  repair.  He  was  also  bound  to  pay 
a  fixed  rent  or  royalties.  Held  on  a  construc- 
tion of  the  lease,  that  no  part  of  the  rent  was 
due  in  respect  of  the  occupancy  of  the  houses ; 
and  that,  accordingly,  on  the  death  of  the 
landlord,  who  left  the  houses  and  mineral 
field  to  different  persons,  the  owner  of  the 
houses  had  no  claim  to  a  share  of  the  rent 
paid  to  the  owner  of  the  minerals.  Dixon^a 
Trs.  V.  Churches  Trs.,  1894,  21  R.  441  ;  31 
S.  L.  R.  361 ;  1  S.  L.  T.  481. 

9.  Lease  — Gonstraction— Way-leave.— 

A.  and  B.  were  adjoining  proprietors,  and  they 
let  their  coalfields  to  C,  who  was  abo  pro- 
prietor of  a  piece  of  ground  contiguous  to  that 
of  A.  A  term  of  the  leases  gave  power  to  G. 
to  "  communicate  any  of  the  workings  or  mines 
in  connection  with  the  minerals  hereby  let 
with  those  of  the  other  properties  which  are 
hereby  let  .  .  .*'    Held  that  C.  was  not  en- 


titled to  communicate  the  workings  of  his 
own  property  with  the  leased  minerals.  Mun- 
gaU  V.  Bowhill  Coed  Coy.,  1900,  2  F.  1073 ;  37 
S.  li.  R.  818. 

10.  Lease— Constmction— Termination, 
if  Minerals  ''not  worth  Expense  of  Work- 
ings—Fall in  liarket  Price.— A  mineral 
lease  contained  a  clause  providing  for  its  ter- 
mination in  the  event  of  it  being  judicially 
found  upon  a  report  by  arbiters  that  the 
minerals  through  no  fault  of  the  lessees  ''  had 
become  not  worth  the  expense  of  working." 
The  arbiters  reported  that  this  had  happened, 
but  that  it  was  due  solely  to  the  state  of  the 
market  at  the  time.  Held  that  the  lessees 
were  entitled  to  bring  the  lease  to  an  end. 
SkotU  Iron  Cay.  v.  Deae,  1881,  8  R  530 ;  18 
S.  L.  R.  402. 

11.  Lease— Construction— Written  Lease 
—Variation  of  Terms— Acqniescence. — A 
tenant  of  minerals  was  bound  under  his  lease 
to  exhaust  one  stratum  before  working  that 
below.  In  the  knowledge  of  the  landlord, 
before  exhausting  the  upper  he  began  to  work 
the  lower  stratum,  for  which  purpose  he  sank 
shafts,  and  continued  thia  deviation  from  the 
terms  of  his  lease  for  about  seventy  years. 
Held  that  although  the  landlord  was  barred 
from  complaining  of  the  prior  breach  of  the 
tenant's  agreement,  it  was  open  to  him  to 
insist  on  the  terms  of  the  lease  being  carried 
out  for  the  future.  Carron  Coy,  v.  Henderson*B 
Tre.,  1896,  23  R  1042;  33  S.  L.  R  736;  4 
S.  L.  T.  91. 

12.  Lease — Entry. — Opinions  that,  where 
no  term  of  entry  is  specified  in  a  mineral  lease, 
immediate  entry  is  presumed.  Chrietie  v.  Fife 
Coal  Coy.,  1899,  2  F.  192  ;  37  S.  L.  R.  134 ;  7 
S.  L.  T.  260. 

13.  Lease— Hypothec — Royalties.- The 
landlord's  hypothec  covers  royalties  under  a 
mineral  lease.  Linlithgow  Oil  Coy.  v.  Earl  of 
Rosebery,  1903,  6  F.  90 ;  41  S.  L.  R.  24;  11 
8.  L.  T.  375. 

14  Lease — Minerals  in  Lands  Fened  by 
Lessor— Exclnsive  Bight  in  Fenars.— A  pro- 
prietor granted  a  lease  of  minerals,  including 
those  in  lands  feued  so  far  as  he  had  right 
thereto.  On  the  tenant's  raising  an  action  of 
declarator  that  he  had  the  sole  right  of  work- 
ing the  minerals,  the  feuars  defended  on  the 
ground  that  the  proprietor  had  granted  to 
them  the  exclusive  right  in  the  minerals,  and 
the  tenant  had  therefore  no  title  to  sue.    Held 
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that  the  defenders  were  entitled  to  absolvitor. 
Baird  d-  Cay.  v.  Feuar$  of  KtUyth,  1878,  6  R 
116;  16S.  L.  R.53. 

15.  Lease— Obligatiozi  on  Tenants  to  Be- 
move— Notice  to  Bemoye— Time  for  Re- 
mo  vaL — Held  that  tenants  of  a  colliery  who 
had  received  notice  from  their  landlord  to 
remove  owing  to  his  dissatisfaction  with  their 
working  of  minerals,  and  had  been  ordained 
by  the  Court  to  remove,  were  entitled  to  a 
reasonable  time  to  carry  out  their  arrange- 
ments for  removal.  Houldstcorth  v.  BrantTs 
Trs.,  1877,  4  R.  369 ;  14  S.  L.  R  255. 

16.  Lease— Power  of  Resumption— Un- 
satisfactory Workinir— Condition  in  Lease. 
— The  landlord  and  tenant  of  minerals  entered 
into  an  agreement  providing  that  on  the 
tenant's  death  the  landlord  might  resume 
possession  if  dissatisfied  with  the  working  of 
the  minerals  by  the  tenant's  representatives. 
A  year  after  the  tenant's  death  the  landlord 
intimated  his  intention  to  resume,  being  dis- 
satisfied with  the  working  of  the  minerals  by 
the  tenant's  trustees.  Held  that  he  was  en- 
titled  to  resume,  without  stating  specific 
grounds  of  dissatisfaction,  the  trustees  having 
failed  to  prove  bad  faith  on  his  part.  Hould^ 
worth  V.  BramVs  Trs,,  1875,  2  R.  683 ;  12  S.  L.  R. 
450. 

17.  Lease— Refyisal  of  Tenant's  Repre- 
sentatiyes  to  Remove— Violent  Profits- 
Damages- BonA  fide   (Consumption.  —  It 

having  been  held  that  the  representatives  of 
a  tenant  of  a  colliery  were  bound  to  remove 
owing  to  unsatisfactory  working  of  the  mineral, 
the  landlord  raised  a  second  action  against 
them  (1)  for  £10,000  of  violent  profits  in  re- 
spect of  wrongful  retention  of  possession ;  and 
(2)  for  damages.  The  defenders  pleaded,  inter 
alia,  bond  fide  consumption.  Held  that  the 
landlord's  remedy  was  not  for  violent  profits 
but  for  damages,  and  that  he  was  entitled 
thereto.  Observatioiia  {per  Ld.  Justice-Clerk 
Moncreiflf)  on  bond  fide  consumption.  Hould^ 
worth  V.  BramPs  Trs,,  1876,  3  R.  304 ;  13  S.  L.  R. 
187. 

18.  Lease— Rent— Arrears  — Lordship — 
Erroneous  Returns  by  Tenant.— In  a  case 
where  the  lease  of  a  quarry  stipulated  for  the 
payment  of  a  fixed  rent,  or  in  the  option  of  the 
landlord,  a  royalty  to  be  calculated  according 
to  the  weight  of  stone  on  which  carriage  was 
charged  in  the  railway  company^s  books, 
which  weights  were  to  be  held  to  be  the 
correct  weights,  held  that  the  landlord  was 


not  barred  from  concluding  for  arresn  d 
lordship  by  having  for  several  years  accepted 
the  fixed  rent,  he  having  been  induced  to  do 
so  by  erroneous  returns  fumiohed  by  fcba 
tenant  himself.  Simpwn's  Asylum  Tn,  t. 
Gowans,  1874, 11  S.  L  R  309. 

19.  Lease  Bub-lease  Approval  of  Sub- 
tenant by  Landlord— Assignee. — ^A  lease  of 
collieries  excluded  sub-tenants  except  sp- 
proved  of  by  the  landlord.  A  trustee  on  tlie 
tenant's  estate  proposed  to  sell  the  lesse. 
The  landlord  consented  to  the  sale,  but  sub- 
ject to  his  approval  of  the  buyer.  The  trustee 
assigned  the  lease  without  obtaining  the 
landlord's  approval  of  the  assignee.  Edi 
that  the  assignation  was  bad.  Marquit  of 
Breadalbane  v.  Whitehead  dc  Song^  1893,  21  R 
138  ;    31  S.  L  R  107;  1  S.  K  T.  320. 

90.  Lease— Termination— Raakmptcy  of 
Tenant— Dama^ies-Measure  of— Option  is 
Tenant  to  Terminate  on  Condition.— The 
sub-tenant  of  a  ooal  mine  became  bankrapt 
when  seventeen  years  of  his  lease  were  still 
to  run.    One  of  his  obligations  under  the 
sub-lease  was  to  keep  the  mine  pumped  and 
ventilated.    On  the  other  hand,  he  had  the 
option  of  renouncing  the  sub-lease  in  the  event 
of  his  sinking  two  new  pits  into  the  field 
leased.     On  the  sub-tenant's  bankruptcy  it 
was  found  to  be  impossible  to  find  a  new  sub- 
tenant, because  the  mine  could  not  be  worked 
to  profit  without  the  outlay  of  much  capital 
in  sinking  the  two  new  shafts,  which  the 
sub-tenant  had  failed  to  do.      The  tenant 
accordingly  claimed  damages  in  the  sequea- 
tration  of  the  sub-tenant.  The  Court  assessed 
the  damages  at  (1)  the  capitalised  amount  of 
the  annual  cost  of    pumping,  plus  (2)  the 
capitalised  amount  of   the   rent,  deducting 
from    both    these  sums  a  percentage,  arbi- 
trarily chosen,  to  represent  the  probabilitj 
that   the  sub-tenant  might  have  sunk  the 
two    shafts    and    rehounced    the    sub-lease. 
Ebbw  Vale  Steel  Goy.  Ltd.  v.  IFood^s  Trudit, 
1898,  25  R  439 ;   35  S.  L  R  329;  6  S.  L.T. 
276. 


21.  Miner— Checkweigber— TerminatioB 
of  Appointment — Coal  Mines  RegnlatioB 
Act,  1887,  sec.  13. —  Held  that  a  check- 
weigher's  appointment  at  a  mine  fell  by  the 
dismissal  of  all  the  colliers,  they  having  been 
re-engaged  on  the  express  condition  that  they 
should  not  appoint  the  same  checkweigher. 
Merryton  Coal  Coy,  v.  Anderson,  1890,  18  R 
203 ;  28  S.  L.  R.  142. 


1401 


MINES  AND  MINERALS 


1402 


22.  Miner— Gheckweigher— Wages— Coal 
Mines  Regulation  Act,  1887,  sees.  13,  14— 
The  defender  was  a  miner,  paid  by  the  weight 
of  mineral  he  got.  He  employed  other  miners 
to  work  for  him,  and  paid  them  a  weekly 
wage.  The  pursuer  was  a  checkweigher ;  he 
had  no  special  contract  with  the  defender : 
but  he  brought  an  action  to  have  it  declared 
that  the  defender  was  liable  to  pay  him  the 
shares  of  his  wages  (due  in  respect  of  the 
weighing  of  coal  won  by  his  (defender's) 
employees)  which  would  have  been  paid  by 
these  employees  had  they  been  paid  by  the 
weight  of  minerals  they  won.  Sees.  13  and 
14  of  the  Coal  Mines  Regulation  Act,  1887, 
provide  for  the  appointment  of  check- 
weighers,  and  their  payment  by  "persons 
employed  in  the  mine  who  are  paid  by  the 
weight  of  minerals  gotten  by  them."  Held 
that  the  defender  was  liable  only  for  his  own 
share  of  the  pursuer's  wages,  the  statute  not 
providing  for  arrangements  such  as  prevailed 
in  this  mine.  Sullivan  v.  Close,  1898  (0.  H.), 
6  S.  L.  T.  2. 

23.  Miner— Wages— Deductions —Agree- 
ment.— Mine-owners  being  entitled  to  make 
deductions  from  the  payments  to  miners  work- 
ing on  piece  work,  in  respect  of  stones  and 
dirt  among  the  coal  won  by  them  (Coal  Mines 
Regulation  Act,  1887,  sec.  12),  held  that  an 
agreement  to  deduct  56  lbs.  on  each  hutch  was 
lawful.  Ronaldson  v.  Mawat,  1894  (J.),  21  R. 
55 ;  31  S.  L.  R.  896;  2  S.  L.  T.  174. 

24.  Miner— Wages — Mineral  Contracted 
to  be  Gotten— Validity  of  Contract  as  to 
Weighing— Coal  Mines  Begulation  Act, 
1872,  sec.  17. — A  contract  between  miners 
and  their  employer  was  that  the  miner  should 
be  paid  by  the  amount  of  "  round  coal "  gotten 
by  them  as  weighed  at  the  pit-head  after 
passing  the  contents  of  their  hutches  over  a 
scree  which  separated  dross  from  coal.  Held 
that  this  contract  was  valid  and  consistent 
with  the  Coal  Mines  Regulation  Act,  sec.  17, 
and  that  a  machine  known  in  the  mining  trade 
as  "Billy  Fairplay,"  and  which  separately 
weighed  the  "  round  coal ''  and  the  small  coal 
and  dross  separated  by  the  scree,  was  a  lawful 
weighing-machine  for  ascertaining  the  weight 
of  mineral  gotten  in  respect  of  which  wages 
were  to  be  paid.  Hynd  v.  Spovxtrt  db  Coy,, 
1884  (0.  H.),  22  S.  L.  R.  702. 

25.  Miner— Wages— Payment  by  Weight 
Won  —  "  Standard  Weight  System  "  — 
Checkweigher  —  Coal  Mines  Regulation 
Act»   1887,   sees.    12,    13.— The  "Standard 


Weight  System,"  for  the  regulation  of  miners' 
wages,  takes  no  count  of  weight  in  hutches  in 
excess  of  10  cwts.  Held  (1)  that  the  system 
was  not  illegal;  loading  hutches  beyond  10 
cwts.  being  "improper  filling,"  in  respect  of 
which  a  deduction  from  wages  might  be  made 
(Coal  Mines  Regulation  Act,  1887,  sec.  12); 
(2)  that  the  adoption  of  the  system  was  not 
an  interference  with  the  checkweigher  in  the 
performance  of  his  duties.  Atkinson  v.  Hattie, 
1894  (J.),  21  R.  62 ;  31  S.  L.  R.  892 ;  2  S.  L.  T. 
159. 

26.  "  Mineral "  -  "  Clay  "—Water-works 
Clauses  Act,  1847— Railways  Clauses  Act, 
1845. — Held  that  clay  is  not  a  mineral  in  the 
sense  of  the  above  Acts,  and  is  accordingly 
included  in  purchases  made  under  the  Water- 
works Clauses  Act,  1847,  although  not  spe- 
cially mentioned.  Glasgow  Magis,  v.  FarUy 
1888  (H.  L.),  15  R  94;  26  S.  L.  R.  229. 

27.  "Mineral"— "Freestone"— Railway 
Clauses  Consolidation  Act,  1846,  sec.  90.— 
"  Minerals  "  held  to  include  freestone.  Glasgow 
and  5.-fr.  Rly.  Coy,  v.  Bain,  1893,  21  R.  134; 
31  S.  L.  R.  98 ;  1  S.  L.  T.  321. 

28.  "  Mineral "  —  Stone  in  Banks  of 
Railway  Cutting- Railways  Clauses  Con- 
solidation Act,  1845,  sec.  70. — A  railway 
company  is  entitled  under  sec.  70  of  the  Rail- 
ways Clauses  Consolidation  (Scotland)  Act, 
1845,  to  all  the  mineral  down  to  the  founda- 
tion level  of  the  line  in  lands  purchased  by 
them  under  a  conveyance  which  contains  no 
express  conveyance  of  the  minerals,  whether 
such  mineral  was  ^Mug  or  carried  away  or 
used"  in  the  actual  construction  of  the  line 
or  not ;  and  if  the  removal  of  such  mineral  is 
necessary  for  the  continued  safety  of  the  line, 
the  operation  is  part  of  the  '*  construction  "  of 
the  line.  Stone  of  no  merchantable  value  is 
not  a  "mineral"  within  the  meaning  of  the 
Act.  Nisbet  Hamilton  v.  N.  B,  Rly.  Cuy.,  1886, 
13  R.  454;  23  S.  L.  R.  295. 

29.  Minerals— Reservation  of— "Liberty 
of  Working." — Where  a  proprietor  dispones 
lands,  reserving  to  himself  "the  liberty  of 
working"  minerals  therein,  he  reserves  the 
right  of  property  in  the  minerals  and  not 
merely  a  personal  privilege  of  working  them. 
Duke  of  Hamilton  v.  Dunlop,  dec.,  1885, 10  A.  0. 
813 ;  12  R.  (H.  L.)  65  ;  22  S.  L.  R.  737. 

30.  Minerals— Leases  of  several  Minerals 
to  different  Tenants  —  Impossibility  of 
Concurrent   Working.  —  The  proprietor  of 


B  miDanl  field  kt  the  elay  to  od«  kimI  the 
ccwl  to  kootbet  t«nMit.  The  laue  of  the  cUy 
ma  earlier  in  date.  It  wu  not  poeaible  to 
work  the  coal  without  deatroying  tha  cl»7 
field.  Interdict  gtanted  to  the  clajr  tenant 
at^ainat  the  km)  tenant  working  the  ooaJ. 
Shawtrigg  Firalay,  the.  Co^.  y.  LarkkaU  Col- 
lieritt,  1803,  C  F.  1131;  40  8.  L.  B.  780;  11 
a  L.  T.  266. 

31.  Snppoit— Bni&cs—LatsTftl  Support. 
— A  proprietor  of  landa  aold  the  surface  but 
reaerved  the  minea  and  minerals,  with  power 
to  work  tbem  "upon  pajmant  to  the  pro- 
prietora  of  the  ground  of  what  loaa  and 
damage  they  aball  auatain  thereby  upon  the 
land."  He  then  worked  out  the  whole  of  an 
upper  leam  of  ooal,  and  thereafter  aold  a 
lower  aeam.  The  purchaser  of  the  lower  aeam 
worked  out  the  ooal,  but  left  a  solid  maaa  of 
coal  UDworked  beneath  and  fifty  yards  round 
a  building  which  belonged  to  the  owner  of  the 
surface.  The  withdrawal  of  the  lateral  support 
in  the  lower  seam  cauaed  a  subsidence  of  the 
ground,  and  the  building  was  dunaged.  Held 
that  the  owner  of  the  lower  seam  was  liable. 
iVhUifi  7W.  T.  Dukt  of  Hamilton,  1887,  U  R 
&9T ;  24  S.  L.  B.  39S. 

32.  Support  —  SobtidAiic*  of  Boi&m  — 
CouMqaeiit  Injnrr — Flow  of  BainftJ]. — 
Where  mineral  workioga  have  cauaed  a  sub- 
aidenoe  of  the  surface  and  consequently  a 
flow  of  runfall  into  an  adjacent  coal-field, 
held  that  there  was  no  ground  tor  an  action 
of  damages,  the  injuries  being  caused  entirely 
by  gravitation  and  percolation.  IVilton,  dx. 
T.  Wadddl,  1676,  2  App.  Ca.  9S ;  4  B.  (H.  L.) 
29  ;  14  8,  L.  R.  202. 

S3.  Support  —  Sm&ce  —  Obliffition  of 
Uineral  Owner  to  P&y  Danuges  ca.uB«d  by 
"Workdng  Minerals.^The  mere  conveyanoe 
of  all  minerals  under  lands,  and  the  right  to 
work  them,  does  not  import  or  imply  a  right 
to  work  out  all  the  minerals  unless  that  can 
be  done  without  endangering  the  stability  of 
the  surface.  "When  there  is  no  clause  in  the 
titles  providing  for  compensation  dona  to  the 
surface  by  the  minerals,  that  has  been  oon- 
aidered  a  favoarable  case  for  the  contention 
«{  the  surface  owner  that  he  has  an  absolute 
right  of  support."  {The  GovemoTt  of  SUiairt'l 
Hotpitalv.  Wadddl,  1890, 17  R.1077  ;  27  S.  L.R. 
.815  dutinguithed.)  Gray  \.  Burnt,  ISSi  (O.  H.), 
2  S.  L.  T.  187. 

34.  Baroort—Sorface—Bnildings— Com- 
pulsory  FnrchASe. — A   tenement  was   built 


on  lands  originally  taken  from  tha  propnata 
by  road  tmateea  for  the  ereetion  tA  a  toll- 
houaa.  No  regular  dispoaitioa  waa  granted 
in  favour  of  the  road  trustees,  beowus  tfasir 
act  provided  that  a  discharge  for  tha  price 
should,  when  recorded,  be  of  aqu&l  avail.  Hm 
road  trustees  having  disponed  to  the  ewnar 
of  the  tenements,  and  these  lattar  bniUingi 
having  bean  injured  by  underground  wotk- 
ings,  hdd  that  he  was  entitled  to  damagts 
from  the  owner  of  the  minerala,  no  reatrictioi 
on  his  title  hariug  been  shown.  Aitkeiit  Tn. 
T.  RawyaTdt  Goltiay,  1894,  22  B.  201;  33 
a.  L.  E.  167 ;  2  S.  L.  T.  372. 

S5.  Support— SvrfkM—Oonstnicttin  <f 

Titl«.~The  owners  of  the  surface  of  groand 
and  the  ownen  of  minerals  below  derived 
their  titles  from  the  aame  author.  In  ao 
action  of  declarator  hj  the  former  ag^nst  ths 
latter,  heU  that  the  owner*  of  the  minetak 
had  not  under  their  titles  any  right  to  with- 
draw support  from  the  surfaoe  of  the  lands. 
Obiervtd  that  a  landowner  may  dispone  the 
surfaoe  of  land  and  leaerve  a  right  to  remove 
minerals  without  leaving  any  snj^rt  to  tbe 
BurCaoe.  IVkiU  v.  IVilUam  Diimn,  Lid.  Jx., 
1883,  8  A.  G.  833;  10It.(H.  L.)  46  ;  20&I..B. 
Ml. 

36.  Stqnwrt— Bufkce  — Bi^  to  BriV 
Down  —  Dispoiition  —  OoutntctiinL  —  i 

reservation  from  a  disposition  of  land  of  the 
ooal  to  be  worked  by  the  disponer,  eoiuirad, 
in  a  question  with  a  singular  suocessor  of  the 
diaponee,  to  include  the  right  to  bring  dovn 
the  surfaoe ;  it  being  well  known  to  the  di*- 
poner  and  duponee  at  the  date  of  the  dis- 
position that  the  ooal  oould  only  be  worked 
at  a  profit  on  the  longwall  system.  Bavkiif 
Scotland  v.  SUumH,  1891,  18  R.9!i7i  2SS.LB. 
735. 

37.  Support— Snrikce  DamAgM—Bsild- 
ijiga  Brected  Bnbuquent  to  Dispositin.- 

By  oontempoisneouE  dispositions  land  sod 
the  subjacent  minerals  were  given  off  to 
separate  disponees  with  this  relation  estib- 
lished  between  them,  that  the  mineial  owiw 
should  pay  surface  damage.  Htld  that  tbe 
mineral  owner  was  liable  to  make  good 
damage  caused  by  his  workings  to  a  bouM 
erected  on  the  ground  subeequant  to  tie 
date  of  the  dispositions.  Neill'i  Tn.  <r.  Kw, 
Lid.,  1880,  7  R  741  i  17  8.  L.  R.  J96. 

38.  Sunwrt— Sttiftce  Daatage—Uiiwi*^ 
Tenant  —  Action  bj  Owner  of  Siu&tt 
aeunat  Owset  of  Hinenli.— The  miDenl 
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tenant  of  a  superior  who  had  disponed  the 
surface  to  the  pursuer  injured  the  surface. 
The  pursuer  sued  the  superior  alone.  A  plea 
of  ''  all  parties  not  called,"  in  respect  that  the 
porsuer  had  failed  to  call  the  mineral  tenant, 
TepeUed.  HighgaU  <k  Coy.  y.  Magistrates  of 
Paisley,  1896,  23  R  992;  33  S.  L.  li.  722;  4 
a  L.  T.  78. 

39.  Support— Snr&ce  Damage — Obliga- 
tioxi  to  make  Good  Damage  to  "Hoiues, 
^cc.,  on  Gionnd  EziBting  at  Date  hereof"— 
Substitated  Buildings. — An  obligation  on  a 
disponee  of  minerals  to  make  good  to  the 
owner  of  the  superjacent  lands  damage  done 
to  ^houses  and  other  buildings  existing  at 
the  date  hereof/'  hdd  not  to  include  damages 
done  to  buildings  erected  in  substitution  of 
buildings  existing  at  the  date  of  the  dis- 
position. Baird  <k  Coy,  Ltd.  v.  Barr,  1904, 
6  F.  624;  41  S.  L.  R.  385 ;  11  S.  L.  T.  710. 

40.  Support — Sorflace  Damages— Pipes  in 
Boil— Third  Party  Owner  of  Pipes.— The 
parties  involved  were  a  landlord,  his  mineral 
tenant,  and  a  gas  company,  whose  pipes 
ran  through  the  soil.  In  a  question  with 
the  landlord  the  mineral  tenant  was  under 
obligation  to  pay  for  damage  done  to  the 
surface.  Held  that  the  pipe  owner  had  no 
claim  against  the  mineral  tenant  for  injury 
done  to  his  pipes  through  the  working  (in  a 
proper  fashion)  of  the  minerals.  Mid  and 
Ead  Calder  Gas  C&y,  v.  Oakhank  OH  Coy,,  1891, 
18  R  788;  28  &  L.  B.  664. 

41.  Title— Barony  Title— Prescription— 
Coal  under  the  Sea. — Prescriptive  possession 
of  coal  under  lands  held  on  a  barony  title  will 
give  the  vassal  a  right,  not  only  to  the  coal 
under  the  lands  themselves,  but  to  coal  under 
the  sea  ex  adverso  of  the  lands,  unless  the  title 
be  a  bounding  title.  A.  was  owner  of  three 
separate  adjacent  estates,  X,  Y,  Z.  X  and 
Y  were  held  together  under  a  barony  title 
dated  1651.  Z  was  held  on  a  barony  title 
dated  1711.  The  titles  of  X  said  nothing 
about  coal ;  those  of  Y  conveyed  coal  infra 
fluxum  maris;  those  of  Z  contained  a  dis- 
position of  coal.  For  more  than  forty  years 
A.  worked  the  coal  under  the  sea  ex  adverso  of 
X  fleW  (in  C.  of  S.,  but  doubted  in  H.L.)(1) 
that  his  barony  title,  plus  prescriptive  posses- 
sion, entitled  him  to  the  coal  ex  adverso  of  X ; 
(2)  that  the  possession  of  coal  ex  adverso  of  X 
did  not  justify  his  working  coal  under  the 
sea  ex  adverso  of  Y,  because  Yb  was  a  bound- 
ing title,  excluding  any  right  to  work  minerals 
below  low-water  mark;  (3)  that  the  posses- 


sion ex  adver. 
ex  adverso  of  i 

part  of  same 
Advocate,  189 
4  S.  L.  T.  1 
S.  L.B.  194; 

42.  Title- 
March— Meai 

given  off  witb 
In  the  adjoini 
reserved  to  tl 
feu,  both  he 
under  the  imj       i 
been  reserved 
granted  a  leai       i 
whole  estate, 
this  feu.    The 
coal  under  the 
his  lease  inolu 
feu.     In  an  ac       i 
the  value  of  t\u      i 
value  must  be       i 
person  from  w)      i 
it  was  taken,  a 
that  was  the  ro;      I 
the  adjoining  i 
to  royalty  on  tl     i 
at  that  rate  pli 
Livingstone  v.  h     i 
(H.  L.)  1 ;  17  S 

43.  Title-0<    ! 
of  Perpetoal  I    : 
tions  as  to  Oo    I 
Statutory  Oonn    i 
bought  from  th 
servitude  and  r    I 
ground  as  is  at  }    i 
the  piers  and  pi    i 
company's  privat 
provisions  as  to  c 
to  those  in  the 
The  company  ma   i 
lessee  the  right  t 
the  viaduct  from 
pensation.     Held   I 
had  no  higher  r  > 
veyance  would  ha  ' 
Rly.  Coy,  v.  Hend 
140  ;  14  S.  L.  R.  8  i 

44.  Title  —  0< 
Minerals  in  Cnt 
of  a  private  Act  i 
thereon,  f*eld  thai 
not  acquired  righl 
through  which  thei 
V.  N.  B.  Rly,  Coy,,  1 
622  :  1  S.  L.  T.  13. 
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45.  Title  — Ckmttniction— Superior  and 
VasBftl— Power  to  Seaith  for,  isc,  OoaL— 
A  superior  in  a  feu-disposition  of  lands  re- 
served the  minerals,  with  power  to  search  for 
and  work  the  same,  but  not  '^  within  the  house, 
office-houses,  dose,  or  gardens  to  be  built  or 
made  upon  the  said  lands."  Held  that  the 
superior  was  not  entitled  to  sink  bores  in  a 
lawn  thirteen  yards  from  one  of  the  entrances 
of  a  mansion-house  built  on  the  feu.  Quettion  : 
Whether  "  boring"  was ''  opening  the  ground. ** 
MacdofuM  ▼.  Welth,  1896,  23  JEL  995;  33 
S.  L.B.  719;  4  S.  L.  T.  49. 

46.  Title  —  Bailway  —  Saperior  and 
VasBftl  —  Bight  to  Work  Freestone  — 
Damages. — A  railway  company  acquired  by 
compulsory  purchase  lands  which  were  subject 
to  a  reservation  of  minerals  in  favour  of  the 
superior,  but  with  leave  to  the  vassal  to  work 
freestone  for  the  erection  of  houses  and  re- 
pairing roads.  The  company  worked  a  large 
quantity  of  freestone,  a  portion  of  which  was 
used  for  building  bridges.  In  an  action  at 
the  instance  of  the  superior,  held  (1)  that  the 
company  was  entitled  to  work  freestone  for 
the  erection  of  bridges  upon  the  feu  ;  (2)  that 
for  stone  carried  off  beyond  what  was  necessary 
for  this  purpose  the  company  was  liable  in 
damages,  to  be  assessed  at  its  market  value, 
less  the  cost  of  working.  Davuiton's  Trs,  v. 
CaUdonton  Rly.  Coy.,  1895, 23  R  45 ;  33  S.  L.  R 
25  ;  3  S.  L.  T.  122. 

47.  Title  — -  Constmction  —  "Area  of 
Seyen  Acres  of  CJoaL"— By  contract  be- 
tween a  railway  company  and  the  owner  of 
lands  through  which  the  line  ran  the  com- 
pany obtained  a  right  to  take  without  pay- 
ment for  the  support  of  the  line,  &c.,  minerals 
to  an  extent  "not  exceeding  in  all  an  area 
of  seven  acres."  They  gave  notice  to  take 
parts  of  several  seams — less  than  seven  acres 
of  each  seam,  but  a  total  surface  of  over 
twelve  acres.  The  owner  repudiated  the 
notice,  but  did  not  attempt  to  work  the  coal 
for  twelve  years.  Held  (1)  "  area ''  in  the  con- 
tract meant  superficial  area  ;  (2)  there  had 
been  no  acceptance  of  the  notice,  and  (3)  the 
company  were  therefore  not  bound  to  pay  for 
the  coal  unworked.  HoiUdsworth  v.  Caledonian 
Rly,  Coy.,  1896,  34  S.  L.  R  119;  4  S.  L.  T. 
147. 

48.  Title  — Minerals  below  Sea— Inter 
fauces  terrs — Crown. — Opinion  that  minerals 
below  the  sea  inter  fauces  terrae  belong  to  the 
Crown.  Cuninghame  v.  Ayr  Assessor,  1895,  22 
R.  596 ;  32  S.  L.  R  453 ;  2  S.  L.  T.  618. 


49.  Title— Saperior  and 
▼ation  by   Saperior— Elicit   Woikins  <£ 
Minerals  by  Vassal— Railway.— A  lailnT 
having  acquired  compulsorily  a  feu  origimJlr 
sold  for  building  purposes,  whereof  the  miaeza)! 
were  reserved  to  the  superior,  worked  (fA 
the  minerals  down  to  the  formation  krol  d 
their  line,  without  giving  notice  to  trest  k 
the  superior.     In  defence   to    an  action  at 
his  instance  for  (1)  removal  from  the  apsoB 
formerly  occupied  by  the  minerals,  (2)  the 
value  of  the  minerals  removed,  the  company 
claimed    right    as    disponees     (through   t^ 
original  vassal)  to  clear  the  surface,  incIiufiDg 
the  removal  of  minerals,  as  incidental  to  the 
building  purposes  for  which  the  feu  had  been 
disponed.     The  Lord  Ordinary   repdied  this 
defence    as    irrelevant.      Davidtcn's    Trs.  t. 
CaUdonian  Rly.  Coy.,  18»8  (O.  tt),  6  S.  L.  T. 
178. 


Tenant  to  Work  Fairly  and  Properly— Ai 
he  may  deem  Advantageoos. — A  mineral 
tenant  with  liberty  to  work  on  any  mode  thsi 
may  seem  advantageous  to  him,  but  at  tha 
same  time  bound  to  work  '*  fairly  and  pro- 
perly," held  liable  to  be  sued  for  damages  for 
improper  working  which  resulted  in  wreckiiig 
the  mine,  although  no  charge  of  dishonesty 
was  made  against  him.  JaxksotCs  Trustee  t. 
Dixon  Ltd.,  1901,  3  F.  782;  38  S.  I*.  R  587; 
9  S.  L.  T.  267. 

51.  Working  — Constmction   of  Title— 
Evidence  of  Costom  in  District — ^Admis- 
sibility—Bight  of  Support— The  owner  of 
land    disponed    the   minerals  (never  before 
worked)  with  power  to  the  disponee  to  work 
them  in  the  way  "  most  convenient  and  profit- 
able.''  The  only  method  of  economically  work- 
ing the  minerals  was    by  the   "  long-wall " 
system,  which  brings  down  the  surface.    This 
was  the  method  customary  in  the  district  st 
the  date  of  the  disposition.    Held  that  evidence 
of  these  facts  was  admissible  to  construe  tli^ 
title ;  and  that,  on  a  sound  conatruction  in 
light  of  the  facts  so  proved,  the  dispositi<MJ 
inferred  a  surrender  to  the  disponee  of  his 
common  law  right  of  support.     Anderson  v. 
M'Oracken  Brothers,  1900,  2  F.  780 ;  37  S.  L  R 
587  ;  7  S.  L.  T.  427. 

62.  Working— Minerals  adjacent  to  Bail; 
way— Notice  to  Work— BonA  fldes.— Pk«^' 
aUowed  of  averments  by  a  railway  oompsny 
that  a  notice  given  to  them  by  a  quarrynws*^ 
that  he  intended  to  work  minerals  under  their 
line  was  not  genuine.     Glasgow  and  S.-W.  Blf- 
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Coy.  V.  Bain,  1893,  21  R.  134 ;  31  S.  L.  R. 
98  ;  IS.  L.  T,  321. 

53.  Working— Minerals  under  Bailway— 
Notice  to  Work— Bailway  OlAnses  Act» 
1845,   secB.   71,   72  —  Personal  Bar.  —  A 

railway  company  that  has  received  notice  from 
an  owner  or  lessee  of  minerals  under  the  rail- 
way of  his  intention  to  work  them  and  has 
not  within  thirty  days  thereafter  given  counter 
notice  of  a  desire  that  the  minerals  should 
remain  unworked,  and  of  willingness  to  pay 
for  them,  is  not  thereby  barred  from  giving 
such  notice  subsequently  at  any  time  before 
the  minerals  are  worked.  William  Dixorkj  Ltd, 
v.  Caledonian  and  Glasgow  and  S,-  W,  lily.  Coy,, 
1880,  7  R  (H.  L.)  116  ;  17  S.  L.  R.  816, 

54.  Working  —  Minerals  below  Water- 
Pipes— Oompensation  to  Owners  — Pre- 
smnption  that  (Compensation  paid. — ^Public 
trustees,  by  statutory  authority,  laid  a  water- 
pipe  above  mineral-bearing  land.  A  claim  for 
compensation  at  once  emerged  in  favour  of 
the  proprietor.  Seventy  years  after  the  pipe 
was  laid  a  question  arose  between  the  succes- 
sors in  the  lands  and  the  trustees  as  to  the 
working  of  the  minerals.  Held  that  the  pre- 
sumption was  that  either  compensation  had 
been  paid  or  the  right  to  demand  it  waived. 
Edinburgh  Water  Trs,  v.  Clippem  Oil  Coy,,  1902 
(H.  L.),  4  F.  40 ;  39  S.  L.  R  860;  10  S.  L.  T. 
240. 

55.  Working — Minerals  below  Water- 
Pipes— "  Stoop  and  Boom  "—Illegal  Work- 
ings—Notice— Water-works  Glauses  Act, 
1847,  sec.  22. — The  owner  of  minerals  lying 
below  the  water-pipes  of  public  water  trusts 
may  not  work  them  within  a  distance  of  forty 
yards  from  the  line  of  the  pipes  without  giving 
thirty  days'  notice  in  writing  of  his  intention 
to  the  undertakers,  who  have,  in  turn,  the 
option  of  giving  notice  to  treat,  and  so  pre- 
venting operations.  Failing  such  notice  by 
the  undertakers  within  thirty  days  the  owner 
may  proceed  to  work  the  minerals  in  any 
manner  not  "  unusual "  (Water- works  Clauses 
Act,  1847,  sees.  22,  23).  Held  that  an  owner 
of  minerals  below  the  pipes  of  a  water  com- 
pany, who  had  illegally  worked  without  notice 
within  the  forty  yards'  limit,  was  not  thereby 
barred  from  afterwards  giving  notice  in  terms 
of  the  Act.  Edinburgh  Water  Trs,  v.  Clippens 
Oil  Coy,,  1898,  25  R  504 ;  35  S.  L.  R  425 ; 
5  S.  L,  T.  298. 

56.  Working  —  Minerals  below  Water- 
Pipes  —  Water-works  Olanses  Act»   1847, 


sees.  22,  23. — Held  that  the  "  stoop  and  room '' 
was  a  proper  enough  system  on  which  to  work 
shale  below  a  line  of  water-pipes,  this  not 
being  an  '^  unusual  manner "  of  working,  in 
the  sense  of  the  Water-works  Glauses  Act, 
1847,  sec.  23.  Edinburgh  Water  Trs,  v.  Clip- 
pens  Oil  Coy,,  1898, 25  R  604 ;  35  S.  L.  R  426 ; 
5  S.  L.  T.  298. 


NEGLiaENOE 

See  Agency,  Carriage,  Landlord  and  Tenant, 

Master  and  Servant,  Shipping  Law,  Trust, 

Workmen^s  Compensation  Act, 

Animal,  1-13,  20,  21. 
Blasting,  see  Explosion  infra. 

BOAB,  1. 

Bbbaoh  of  Rules,  35, 106, 155. 
Bull,  2. 

Child,  7,  8, 16, 17,  65,  70,  72,  73,  76,  80,  81, 
84,  85,  88,  98,  113, 116,  121,  142,  160,  161, 
170,  171, 174,  175. 

Collision,  see  Running  Down  infra. 

CONTRIBUTOBT  Neoliuence,  6, 15-19,  58- 
60,  81,  83,  90,  95,  96,  113,  121,  125,  133, 
159,  161,  162,  164. 

Cow,  3. 

Custodies,  8-10,  20,  21,  97. 

Deteotivb  Plant,  22-28,  42-47,  82,  86,  89» 
94. 

Defective  Premises,  14,  20,  51,  68-73, 

124-128.  166,  170-172,  176, 177. 

Dog,  4-13. 

DooB,  63-65,  70, 166. 

Dbiyeb,  see  Rwvning  Down  infra. 

Drunkenness,  18,  95. 

Explosion,  29,  74,  75. 

Fellow-Wobkman,  93. 

Fencing,  71,  72,  80,  81,  84,  85,  88,  97,  98, 
103,  109-116, 170,  171, 175-177. 

Fishing,  80. 

Gangway,  42. 

Gas,  29,  48. 

Gate,  see  Door  sapra. 

Gun,  31,  52. 

Harbour,  32-40,  83. 

Hoist,  22,  23,  82. 

Horse,  20,  21,  148-155  ;  see  RurwUng  Down 

infra. 
Independent  Contractor,  24, 41-49, 144« 
Invitation,  22,  23,  28, 59,  67,  68,  79,  124- 

128. 
Joint  Delinquents,  13,  35,  50-52, 134. 
Known  Danger,  36,  60,  99. 
Law- Agent,  see  Agency. 
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Levkl  Cbobbiko.  89-92. 
LlQHTiNO,  la.  69,  120. 
Machimbbx,  26,  80.  Bl,  8B. 
Ukdical  Hkh,  E3. 

If  ESS  I!  HO  KB- AT- ABMS,  H. 

Mine,  M,  47, 173. 

Neiohboubhood,  45,  6S,  67,  7i-Te. 

Pabents.  161. 

Plat,  66. 

Pbofbbtt,  66-79. 

Public   Pulcr.  63,  61,  H0-86j    lee   Road, 

Sirett  intra. 
Quay,  tee  Harbour  Bupr». 
Railwat,  89-106,174,  ITS. 
Reoulation  or  Tbaffic,  104,  106,  147, 

1<)S. 
RBMOTEHB8S  OP  IMJITBY.  IG8. 
Road,  107-121 ;  see  Stncl  infm. 
RUHAWAT  HOBSB,  148-165. 
RUKNINO  DOWN,  30-102,  UT-121,  166-165. 
6cAFFOLDiNa,  24.  43,  62. 
School.  69. 
Sblleb,  122,  123. 
SBBBP-WOBRYlIJa,  12,  13. 
Ship,  26-28,  32-34,  87-40,  44  ;  we  Sariovr 

SHor,  134-128. 
Stair,  14,  16. 

STATUTORr  POWBRB,  129, 
Stbbet,  130-1G6 ;  see  Soad, 
Tackle,  27, 28. 
Tenant,  Itifl. 
Theft,  1G8. 
Trauwav.  see  Strtrt. 
Trespasser,  73,  98,  99,  169-1T8. 

1.  Animal— Boar— Secnrity  —  Precftn- 
tlons.  —  Held  that  the  owner  of  a  boar  is 
bound  to  take  not  merely  reasonable  but  ab- 
solute precautions  in  securing  it,  and  that  if 
he  does  not,  he  is  responsible  for  any  injur; 
caused  by  it.  Hennigan  v.  M'Vey,  1882,  9  It. 
411 ;  19  S.  L.  B.  334.     Cf.  No.  II. 

2.  Animal — Bull— Street  —  PncantionB. 

— Hthi  that  a  person  leading  a  bull  through 
a  public  stToet  is  not  liable  for  injuries  caused 
to  foot-paBBengora  through  the  bull  breaking 
loose,  prorided  usual  and  reasonably  safe 
precautions  were  taken,  even  although  there 
are  other  methods  of  conveying  bulls  which 
are  safer  and  are  well  known.  CircumslarKes 
in  which  htld  that  public  carriers  were  not 
liable  in  damages  to  a  person  injured  by  a 
bull  which  had  broken  loose  in  the  streets  of 
a  town,  in  consequence  of  a  defect  in  the  nose 


ring  by  wltich  it  was  being  led.  Saryi  -. 
Greed  Sortk  of  Seatland  Rig.  C03.  dx^  iK^Z 
R  1139;  23  a  L.  R  811. 

3.  Animal— Oow—InAiria.t«d  ta  StiMt- 1 
Pracantiou.  —  CiTVuinManra  in  whidi  ^  -  I 
that  the  owner  oC  a  oow  waa  liable  for  ^^  1 
age  done  by  it  while  being  driven  akr^;  1  I 
public  atreel.  PhiUipt  v.  SicoU,  dx^  Ib-^  I.  \ 
R.  693  i  21  8.  L.  R.  419. 


i.  Animal— Doc— Attack — ConaevBMiiL 
Damace. — A  porter  while  delivering  ccmJi  K 
a  house  was  attacked  by  tba  nocupier'a  Ci.i;. 
and  in  oonsequenoa  a  piece  of  ooal  feU  oc  thi 
foot  of  another  porter  and  injuisd  it.  TW 
latter  raised  an  action  of  damages  afrainji 
the  owner  at  the  d<^,  and  averred  tbal  Uh 
dog  was  known  to  its  oimer  to  b»  v><^3s 
Beld  that  the  action  was  relermnt.  Fm^T  ». 
B*U,  1887, 14  R  811  ;  24  S.  L.  B.  683. 

fi.  Animal- Dog— Attack  within  Owmc'i 
PnmifM. — A  peraon  who  had  pwioianaci  t- 
enter  premises  belonging  to  the  owner  of  t 
dog  known  to  be  viciooa  waa  bitten  by  tin 
dog  while  on  the  premises.  Heid  tbat  t» 
owner  of  the  dog  was  liable.  Smiilta  t.  £rf' 
1886,  14  R.  160 ;  24  &  L.  R  148. 

6.  Animal— Dog- Attach  within  OwMi'i . 
PremiBes  —  Contributory  Ns^ic«nce^— 1^  ' 
owner  of  a  vicious  dog  kept  it 
kennel  in  bis  workyard.  One  of  the 
went  within  reach  of  the  dog  and  waa  bittM 
Held  that  the  owner  was  not  liablet  I'lait  t- 
Arrol  Brothtn,  1886,  14  R.  154  ;  24  &  L.  E 
160. 

7.  Animal— Dof—Bit«— Child. — A  <^--- 
was  bitten  in  the  ear  by  a  dog,  wid  i^ 
shortly  afterwards  of  meningitis,  to  wtddi  ^ 
bad  a  tendency.  The  dog  had  prvrvm!'': 
bitten  children,  and  its  owner  knew  this  bA 
Held  that  he  was  liable  in  damages,  liPHonf 
v.Smxtlii,  1903,  5  F.  955;  40  S.  L.  R.  TCH:  J 
S.  L.  T.  140. 

a  Animal— DoK— Bite— Child— CiwtoJr 
of  Dog. — A  Spanish  bloodhound  having  it* 
put  up  for  sale  by  auction  but  not  sold  n* 
chained  by  the  auctioneer  to  the  wall  of  tk 
mart  until  his  owner  removed  him.  Vf& 
so  chained  he  bit  a  passing  boy.  Seld  tW 
the  owner  was  liable  in  damages  u  lit 
custody  had  reverted  to  him,  and  the  pen' 
showed  that  he  knew  of  the  dog's  f«Toai» 
nature.     lUnwick  y.   Von  BoCberg,   1879,  1  K 
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9.  Animal— Dof— Bite— Escape  firom  Gar- 
Tier— Liability  of  Carrier.— A  dog  which  was 
believed  to  be  quiet  was  in  course  of  transit 
by  rail  from  Kelso  to  Perth  via  Edinburgh. 
On  the  journey  it  got  restless,  and  at  Edin- 
burgh broke  away  from  a  porter  who  was 
leading  it  by  a  chain,  and  bit  a  man.  In  an 
action  by  the  victim  against  the  railway  com- 
pany for  damages,  the  Court  assoilzied  the  de- 
fenders, holding  that  no  fault  was  averred 
against  them.  Gray  v.  N,  B.  Rly,  Coy.,  1890, 
18  R  76 ;  28  S.  L.  R  81. 

10.  Animal  — Dog  — Bite— Liability  of 
Custodier— Knowledge  of  Ferocity.— The 
custodiers  of  a  dog,  known  by  them  to  be 
dangerous,  held  liable  in  damages  to  a  man 
whom  the  dog  bit.  Cotoan  v.  Dalzielf  1877, 
5R.  241;  15  8.  L.  R.  161. 

11.  Animal— Dog— Ferocity— Liability 
of  Owner. — The  owner  of  a  dog,  known  by 
him  to  be  ferocious,  keeps  it  entirely  at  his 
own  risk,  and  is  liable  in  damages  for  injury 
caused  by  its  acts.  Burton  v.  Moorhead,  1881, 
8  B.  892 ;  18  S.  L.  R.  640. 

12.  Animal  —  Dog  —  SheeihWorrying- 
Fault  on  Part  of  Owner  of  Dog— 26  &  27 
Vict.  c.  100,  sec.  1.— The  Act  26  &  27  Vict, 
c.  100,  by  sec.  1  enacts  that  '4n  any  action 
brought  against  the  owner  of  a  dog  for 
damages  in  consequence  of  injury  done  by 
such  dog  to  any  sheep  or  cattle,  it  shall  not 
be  necessary  for  the  pursuer  to  prove  a  pre- 
vious propensity  in  such  dog  to  injure  sheep 
or  cattle."  Qtiestion  reserved,  whether  in  such 
an  action  it  is  necessary  for  the  pursuer  to 
aver  and  prove  fault  on  the  part  of  the  owner 
of  the  dogP  Opinion  (per  ltd.  Mure)  that  it 
is.  Murray  v.  Brovm  ds  Porteous^  1881,  19 
S.  L.  R.  253. 

13.  Animal  —  Dog  —  SheeihWorrying— 
Joint  and  Several  Liability.  —  Two  dogs 
belonging  to  dififerent  owners  went  out  to- 
gether and  worried  sheep.  The  owners  were 
both  found  to  be  in  fault,  and  were  held  liable 
jointly  and  severally  for  the  whole  damage. 
Murray  v.  Brovm  d;  PorteovA,  1881,  19  S.  L.  R. 
263. 

14.  Common  Stair— Defect  in— Failure 
to  have  Repaired  by  Skilled  liian.— A  man 

was  ascending  a  common  stair  in  a  tenement 
when  the  stair  suddenly  gave  way  under  him. 
He  sustained  severe  bodily  injuries.  The 
stair  was  a  ''hanging"  stair  of  unusual 
breadth.    About  three  years  before  the  oc- 


currence of  the  accident,  the  stair  being  then 
in  an  infirm  condition  from  the  wearing  away 
of  the  steps  by  use,  the  proprietor,  without 
consulting  any  skilled  person,  had  employed 
a  slater  to  repair  it  by  cutting  out  a  portion 
of  each  step  and  replacing  it  with  fresh  stone. 
Held  that  the  accident  was  due  to  the  fault 
of  the  defender,  who  bad  failed  in  his  duty  to 
keep  the  stair  in  a  safe  condition,  and  that  he 
was  liable  to  the  pursuer  in  damages.  FvUon 
V.  Anderson^  1884,  22  S.  L.  R.  100. 

15.  Common  Stair— Lighting— Failnre  to 
Light  —  Contributory  Negligence  —  Rele- 
vancy.— A  pursuer  averred  that  she  lived  up 
a  common  stair;  that  it  was  the  defenders' 
duty  to  illuminate  it  at  night ;  that  one  dark 
night  they  failed  in  this  duty ;  and  that  she, 
descending  in  the  darkness,  broke  her  leg. 
The  Court  dismissed  the  action  as  irrelevant. 
Driacoll  v.  PaHick  B,  a,  1900,  2  F.  368 ;  37 
S.  L.  R.274;  7  S.  L.  T,  69. 

16.  Contributory  Negligence  —  Child. — 
Opinions  that  contributory  negligence  cannot 
be  imputed  to  a  child  four  years  of  age. 
M*Oregor  v.  Ross  d:  Marshall,  1883,  10  R  725 ; 
20  S.  L.  R.  462. 

17.  Contributory  Negligence  —  Child. — 
Question,,  can  a  child  of  five  be  contributorily 
negligent  P  Gibson  v.  Glasgow  Police  Commrs., 
1893,  20  R.  466 ;  30  S.  L.  R.  469. 

18.  Contributory  Negligence— Drunken- 
ness —  General  Averments  of  Habit  of 
Drunkenness — Admissibility. — In  defence 
to  a  claim  of  damages  for  personal  injury  caused 
by  the  defenders'  negligence,  the  defenders 
pleaded  contributory  negligence,  and  asked 
leave  to  amend  their  record  by  adding  a  general 
averment  that  the  pursuer  was  of  drunken 
habits,  and  that  any  injuries  she  had  sustained 
through  the  fault  of  the  defenders  bad  been 
aggravated  by  her  own  neglect.  Held  that 
these  averments  were  inadmissible.  Pollock  v. 
Lord  Provost  and  Magistrates  of  Glasgow^  1895 
(0.  H.),  3  S.  L.  T.  156. 

19.  Contributory  Negligence  —  Meaning 
—Mitigation  of  Damages. — To  found  the 
plea  of  contributory  negligence,  the  negligence 
must  have  contributed  to  the  direct  cause  of 
the  injury.  Negligence  which  only  aggravates 
or  fails  to  minimise  the  extent  of  damage  is 
not  contributory  negligence,  though  it  may  be 
pleaded  in  mitigation  of  damages.  Moffat  db 
Coy,  V.  Park,  1877,  5  R.  13 ;  15  S.  L.  R.  4. 
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20.  Oustodier— Hone— Aocid«nt  to  Hone 
in  Field— Safety  of  Premiflee— Beaeonable 
Precautions.  —  A  horse  which  was  being 
grased  by  a  fanner  for  hire  fell  into  a  hole  in 
the  field  in  which  it  was  placed  and  was  killed. 
The  field  was  situated  over  an  old  mine,  and 
the  hole  was  observed  by  several  people  a  con- 
siderable time  before  the  accident  occurred. 
Held  that  the  farmer  was  liable  for  the  loss  of 
the  horse.  McLean  v.  JVamock^  1883,  10  R 
1062;  20aL.  R  712. 

21.  Oiutodier— Hone— luJnzy  to  Hone. 

— The  custodier  of  a  horse  is  not  liable  in 
damages  for  injuries  sustained  by  the  animal 
otherwise  than  through  his  fault.  Sutherland 
V.  Button,  1896,  23  R  718 ;  33  S.  L.  R  769. 

22.  Defectiye  Plant— Hoist— Invitation 
to  Use— Auctioneer's  Servant  and  Buyer.— 
The  pursuer  was  the  servant  of  an  auctioneer 
who  carried  through  a  sale  in  the  premises  of 
a  bankrupt.  The  defender  was  a  buyer  at 
the  sale.  The  pursuer  was  injured  through 
the  deficiency  of  a  hoist  in  the  said  premises 
with  which  he  was  loading  the  defender's  pur- 
chases, under  the  supervision  of  the  latter. 
In  an  action  for  reparation  he  averred  that 
the  defender  was  well  aware  of  the  defects  in 
the  hoist,  which^  notwithstanding,  he  per- 
mitted to  be  overweighted.  Held  that  no 
relevant  ground  of  fault  was  averred.  Nelson 
V.  Scott,  Croall  <k  Sons,  1892,  19  R  425 ;  29 
S.  L.  R  354. 

23.  Defective  Plant— Hoist— Invitation 
to  Use — Specification. — Where  the  pursuer 
had  been  injured  by  the  failure  of  the  de- 
fenders' hoist  to  work  properly,  the  Court 
allowed  an  issue  with  a  general  averment  of 
negligence.  Oliphant  v.  Johnstone  d:  Madeod, 
1894,  21  R.  631 ;  31  S.  L.  R  422 ;  1  S.  L.  T. 
497. 

24.  Defective  Plant— Scaffolding— Use  of 
by  Outside  Oontractor.— Masons  and  joiners 
were  working  on  a  building.  One  of  the 
masons  used  a  scaffold  which  had  been  erected 
for  the  joiners;  it  gave  way;  he  was  hurt. 
Held  that  he  had  no  grounds  of  action  for 
damages  against  the  principal  contractors. 
"  If  it  had  been  averred  that,  although  erected 
primarily  for  the  joiners,  the  scaffold  was  used 
by  all  the  workmen  with  the  authority  and 
sanction  of  the  defenders,  that  would  have 
been  a  different  case."  Per  Lord-President 
Inglis,  p.  857.  Nicolson  v.  Macandrew  dc  Coy., 
1888,  16  R  854 ;  25  S.  L.  R  607.  Kettlexoell 
V.  Paterson  db  Coy.,  1886,  24  S.  L.  R  95. 


25.  Defective  Plant— Machinexy-Latent 
Defect— Duty  of  Inspection. — HM  that  the 
owner  of  a  crane  was  not  responsible  for  an 
accident  caused  by  a  latent  defect  in  one  of 
its  parts,  he  having  discharged  his  duty  of 
inspection.  MUn$  v.  Toumsend,  1892,  19  R 
830 ;  29  8.  L.  R  747. 

26.  Defective  Plant— Ship— Unloading— 
Accident. — A  labourer  was  injured  in  un- 
loading a  ship  owing  to  the  upsetting  of  a 
waggon  running  on  rails  on  the  quay,  which 
was  proceeding  carefully  in  charge  of  the 
waggon-owners'  servants.  The  cause  of  the 
upsetting  was  the  shifting  of  a  plank  used 
in  the  unloading.  In  an  action  against  the 
waggon-owners  held  that  there  was  no  negli- 
gence to  subject  them  in  damages.  Aberdeen 
Commercial  Coy,  v.  Jackwn,  1873, 1  R  25. 

27.  Defective  Plant— Ship's  Tackle— Use 
by  Stevedores— Selevancy.-fTeU  a  relevant 
averment  of  fault  against  shipowners  that 
they  supplied  for  use  by  stevedores  tackle 
which  was  defective  and  which  a  proper  ex- 
amination would  have  shown  to  be  defective ; 
whereby  a  workman  using  the  tackle  in  per- 
forming his  duties  received  injuries.  Traill  d: 
Sons  V.  DalbeaUie  Ltd,,  1904,  6  F.  798;  41 
S.L.R614;  12S.L.T.  129.  Simpson  v.  Paton, 
1896,  23  R  590 ;  33  S.  L.  R  413 ;  3  8.  L.  T. 
309.  M'Lachlan  v.  Pevertl  Coy,,  1896,  23  R 
753  ;  33  S.  L.  R  634;  4  S.  L.  T.  19. 

28.  Defective  Plant— Ship's  Tackle— Use 
by  Stevedores— Invitation  to  Use— Bele- 
vancy. — Stevedores  went  to  coal  a  vessel  and 
they  found  derricks  lying  across  the  hatches. 
These  belonged  to  the  builders  who  had  put 
them  there.  When  asked  to  remove  the 
derricks  the  builders  (who  were  still  owners, 
for  the  vessel  had  not  been  delivered  to  her 
purchaser)  replied:  "Use  the  ship's  tackle 
and  take  them  away  yourselves."  In  course 
of  the  operation  the  tackle  gave  way  and 
one  of  the  stevedores  was  injured.  Held  that 
he  had  failed  to  state  a  relevant  claim  for 
damages  against  the  builders.  APCaJlum  v. 
Connell  d;  Coy.,  1901  (O.  H.),  9  a  L.  T.  27a 

29.  Explosion— Gas-pipes  laid  without 
Packing. — In  1886  the  Bo'ness  Gas  Company 
laid  pipes,  in  forced  earth  and  round  a  curve, 
without  packing  the  joints.  Held  that  the 
company  were  in  fault  in  not  having  packed 
the  joints,  and  were  liable  in  damages  for  the 
loss  by  an  explosion  occurring  through  an 
escape  of  gas  in  1890.  Question,  whether  they 
would  have  been  liable  although  fault  had  not 


b«en  est&bluhed  P  Oveni  ct  Soru  v.  Bo^neu  Coal 
QoA-Lighi  Coy.,  1890,  28  S,  L.  B,  112. 

30.  Fishing— Trawler  — Injniy  to  Set 
Lines— Sea  Fisheries  Act,  XiX^.—Oiretim- 
ttancet  in  which  held  that  trawl  fislteraieu 
were  not  liable  for  damage  done  by  them 
to  lines  set  bj  long  Une  fiahermen.  L^liet  v. 
Walker,  <bs.,  1886,  14  R.  288 :  24  S.  L.  R  213. 
Ctmira  Matmm  t.  NichoUon,  1892,  20  R.  176  } 
30  8.  L.  B.  166. 

31.  Oim— Accidental  Discharge  br  Third 
Party— Liability  of  Owner.— The  owner  of  a 
gun,  Bometime  after  leaving  it  unloaded,  made 
>  partial  teat  to  aea  whether  it  were  loaded, 
and  then  placed  it  in  a  press.  A  boy  took  it 
from  the  press,  when  it  went  off  and  injured 
a  man.  Held  that  there  was  no  ndpa  on  the 
owner's  part.  King  t.  Pollock,  1874,  2  R.  42; 
12  a.  L.  R.  17. 

32.  Harboor— Damage  to  Ship  entering 
— Unlicensed  Pilot— Liability  of  Harbonr 
Tmsteea— Hercliant  Shipping  Act,  ISH 
Fart  v.— Pilotage  Begnlations. —Harbour 

trustees,  who  were  a  pilotage  authority  in  the 
sense  of  the  Merchant  Shipping  Act,  did  not 
appoint  licensed  pilots,  but  employed  "hob- 
hlers "  or  unlicensed  pilots.  Held  that  the 
harbour  trustees  were  liable  for  damage 
caused  to  a  ship  entering  the  tiarbour,  through 
the  fault  of  a  hobbler.  Holman,  dx.  v.  Iroint 
Harbour  Tri.,  1877,  4  a  406 ;  14  S.  L.  B.  307. 

33.  Harbonr  —  Dangerous  Oonditioa  — 
Shifting  of  Bnoy — Liability  of  Trostees.— 
The  owner  of  a  steamer,  wliich  had  been 
damaged  by  striking  on  a  rock  while  entering 
a  harbour  on  tlte  Clyde,  raised  an  action  of 
damages  against  the  trustees  of  the  Oljde 
Lighthouses  based  on  the  avennent  that  the 
cause  of  the  accident  was  that  they  liad  shitted 
a  red  buoy  which  was  placed  to  mark  the  rock 
into  an  improper  position.  After  a  proof, 
defenders  aemiliied.  hwhamm  t.  Tnttteet  of 
M«  ayde  LightKouiee,  1884,  XI  R.  531;  21 
8.  L.  R.  374. 

34.  Harbonr  —  Dangerous  Oosdltlon  — 
Stone  in  Harbour  Bottom— Damage  to 
Ship  ~  Liability  of  Harbour  Trustees.  — 
Where  a  ship  sustained  injury  in  a  tidal  har- 
bour and  a  stone  was  found  fixed  in  the 
harbonr  bottom  near  where  the  ship  had  1>een 
moored,  held  that  the  harbonr  trusteec,  who 
had  taken  all  reasonable  steps  to  make  the 
harbour  safe,  would  not  have  been  liable  in 
reparation  even  liad  the  stone  been  proved  to 


be  the  cause  of  the  injury.  Thornton,  dx.  v. 
Orunock  Hatiour  Trt.,  1675,  3  B.  1194 ;  13 
a  L.  R  166.    Cf.  No.  41. 

35.  Harbour  —  Obstmction  on  Quay  — 
Discharge  of  Oargo— Breach  of  Begnls- 
tioas — Joint  Liabili^  of  Person  respon- 
sible for  Discharge  and  of  Person  to  whom 
Oargo  delivered.- The  Tharsia  Sulphur  and 
Copper  Company,  Ltd.,  discharged  a  cargo 
of  pyrites  upon  a  quay  between  10th  and 
I6th  Novemher,  delivery  of  which  to  Ohacles 
Tennant  &  Company  took  place  on  the  latter 
date.  Contrary  to  one  of  the  harbour  bye- 
laws,  a  passage  of  only  four  feet  was  left  be- 
tween the  pyrites  and  the  edge  of  the  quay, 
and  upon  19th  November  a  sailor  returning  to 
his  aliip  tripped  upon  some  pieces  wliich  had 
fallen  on  the  roadvray  and  fell.  He  after- 
wards died  from  his  injuriee.  An  action  of 
reparation  was  brought  by  his  widow  and 
children  agwnst  both  companies  jointly  and 
severally.  Held  that  the  companies  were 
jointly  liable.  Daken  v,  Thareie  Sulphur  arid 
Copper  Coy.  and  Other*,  1889, 27  S.  L.  B.  230. 

36.  Harbonr  —  Obstruction  on  Quay  — 
Known  Duiger. — A  quay  which  was  open  to 
thepublicwasoccupiedbyasteamship  company 
for  the  purpose  of  loading  one  of  their  vessels 
with  billets  of  steel,  which  were  piled  up  on 
the  wharf.  A  person  who  was  passing  along 
the  quay  was  injured  while  passing  over  or 
close  beside  the  piled'up  billets.  He  could 
with  equal  convenience  have  taken  another 
route,  and  did  not  require  to  pass  near  the 
loading  operations.  He  brought  an  action 
for  damages  against  the  steamahip  company. 
Held  that  he  had  taken  the  route  in  question 
at  liis  own  risk,  and  that  the  defenders,  who 
were  legitimately  using  the  quay,  were  not 
liable.  Kdly  v.  State  Line  SteoTnAip  Goy.  Ltd., 
1890,  27  8.  L.  R  707. 

37.  Harbonr— Orders  by  Harbour-Haster 
—  Damage  to  Vessel  —  Storm — Damnum 
flitala.  — On  21st  October  1694  the  Denia 
loaded  a  cargo  at  a  loading  berth  in  Ayr 
harbour.  The  berth  was  then  required  for 
another  ship,  and  the  Denia  had  to  move. 
Her  master  did  not  want  to  sail  at  once, 
because  the  weather  was  threatening.  He 
asked  the  harbour-master  for  another  berth. 
The  harbour-master  sent  tiim  to  the  dock 
baun,  which  was  exposed  to  the  full  violence 
of  galea  from  the  W.  and  NW.  At  the  time 
of  the  harbour-master's  order  the  wind  was 
blowing  a  half  gale  SSE.  Such  winds,  in 
fifty  cases  out  at  a  hundred,  veer  round  to 
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W.  or  NW.  After  the  Denia  had  mrriTed  at 
the  dock  basin  the  wind  did  veer  round  to 
the  W.  and  the  gale  became  a  hurrioane, 
which  daahed  the  Denia  against  the  walls  of 
the  dock  basin  and  damaged  her.  In  an 
action  by  the  ship  for  damages,  founded  on 
the  negligence  of  the  harbour-master  in  order- 
ing the  Denia  to  a  berth  which  he  should  have 
known  to  be  dangerous  in  the  circumstances, 
held  that  the  damage  had  been  caused,  not 
through  the  negligence  of  the  harbour-master, 
but  by  the  violence  of  the  storm.  Niven  v* 
The  Ayr  Harbour  Trs.,  1897  (H.  L.),  25  R  42 ; 

35  a  L.  R  688 ;  6  S.  L.  T.  8. 

38.  Harboiir—-Ord6n  by  Harbour-Master 
—Duty  of  Shipmasters  to  Obey— Liability 
of  Harbour  Trustees.  —  Persons  sailing 
vessels  within  the  limits  of  a  harbour  are 
subject  to  the  orders  and  directions  of  the 
harbour^master  in  so  doing.  Where  a  master 
ran  his  ship  aground  while  carrying  out  the 
directions  of  the  harbour-master  (negligently 
given),  held  that  the  harbour  authorities  were 
liable.  Renney  v.  Kirkcudbright  Magis.,  1892 
(H.  L.),  19  R  11 ;  30  S.  L.  R  8. 

39.  Harbour-— Orders  by  Harbour-liaster 
— Stranding  of  Vessel— Harbour  authorities 
held  responsible  for  the  grounding  of  a  ship, 
run  ashore  by  her  pilots  in  carrying  out  the 
instructions  of  the  harbour-master.  Renney 
V.  Kirkcudbright  Magis.,  1892  (H.  L.),  19  R  11; 
30  S.  L.  R  8. 

40.  Harbour— Orders  by  Harbonr-Master 
— *  Stranding  of  Vessel  —  Dangerous  En- 
trance.— Proprietors  of  a  harbour  held  liable 
for  damages  sustained  by  a  vessel  entering, 
where  it  was  found  (1)  that  the  entrance  of 
the  harbour  was  dangerous;  (2)  that  the 
harbour-master  had  given  negligent  orders. 
Parker  v.  N.  B.  Rly,  Coy,,  1898,  25  R  1059; 

36  S.  L.  R  842 ;  6  S.  L.  T.  79. 

41.  Independent  Oontractor  —  Building 
Operations — Belevancy. — An  employer  con- 
tracted with  a  joiner  to  erect  '* centres''  to 
support  the  concrete  flooring  of  a  building 
until  the  concrete  should  set ;  and  he  engaged 
a  plasterer  to  fiU  in  the  concrete.  One  of  the 
centres  gave  way  and  injured  a  servant  of  the 
plasterer,  who  raised  an  action  for  damages 
against  his  master's  employers  as  being  re- 
sponsible for  the  defective  joiner  work,  upon 
the  quality  of  which,  they  must  have  known, 
the  safety  of  the  artisans  depended.  Held 
that  the  action  was  relevant.  Sally  v.  Dunbar, 
1899  (O.  H.),  6  S.  L.  T.  322. 


42.  Independent  Oontractor— DefectiTe 
Plant  —  Gangway— Oontract— Breach— In^ 
Jury  to  Third  Party.— A.  contracted  with  R 
to  supply  a  gangway  to  a  vessel,  dry-docked 
to  have  her  engines  fitted.  0.,  an  engineer^ 
was  injured  through  a  defect  in  the  gangway* 
Hdd  that  A.'s  failure  to  supply  a  sound  gang- 
way was  a  breach  of  contract,  in  respect  of 
which  0.  had  no  title  to  sue.  Campbell  v« 
Morriwn,  1891,  19  R  282 ;  29  S.  L.  R  251. 

43.  Independent  Oontractor  — Defecttve 
Scaffolding— Bi^ts  of  Oontractors  inter 
se. — A  mason  and  joiner  had  independent 
contracts  with  the  builders  of  a  church,  the 
joiner  to  erect  scaffolds  for  the  use  of  the 
masons.  Through  defects  in  the  scaffolding 
workmen  of  the  mason  were  injured.  He 
settled  with  them  and  sued  the  joiner  for  the 
sums  so  paid.  Held  that  no  action  on  con- 
tract would  lie.  Gardiner  v.  Main,  1894,  22  R 
100 ;  32  &  L.  R  91 ;  2  S.  L.  T.  332. 

44.  Independent  Oontractor— Defective 
Plant— Duty  of  Inspection— Liability  of 
Shipowner  to  Servant  of  Stevedore— Bele- 
vancy.— ^Averments  that  the  owners  of  a  ship 
had  failed  to  provide  safe  means  of  deaoend- 
ing  from  the  deck  to  the  bottom  of  the  hold, 
whereby  a  stevedore,  in  attempting  to  de- 
scend while  discharging  cargo,  feU  and  was 
killed,  held  relevant  to  support  an  action 
for  damages  at  the  instance  of  his  motheri 
although  the  stevedore  was  in  the  employ* 
ment  of  a  master  stevedore,  and  it  was  not 
averred  that  the  means  of  descent  were 
other  than  those  usually  furnished  in  similar 
vessels,  or  that  the  deceased  had  made  com- 
plaints of  their  dangerous  condition.  Chad- 
wick  V.  Eld&rdU  S.  S.  Coy,,  1898,  25  R  730; 
35  S.  L.  R  564;  6  S.  K  T.  357. 

45.  Independent  Oontractor— Operations 
on  Property— NeighboQrhood.—^«M  that  a 
proprietor  cannot  get  rid  of  his  obligations, 
under  the  law  of  neighbourhood,  by  delegating 
operations  upon  his  own  premises  to  a  com- 
petent contractor.  Sandeman  v.  DuncarCe  Tn.^ 
1897  (O.  H.),  4  S.  L.  T.  336.  Of.  SaiidirMm  v. 
Paisley  Burgh  Commn.,  1889  (0.  H.),  7  S.  L.  T. 
255. 

46.  Independent  Oontractor— Pit-Sinking 
—Defective  Plant— Liability  of  Ooalmaster 
to  Servant  of  Oontractor.— A  ooalmaster 
employed  a  contractor  to  sink  a  shaft,  and 
supplied  him  with  plant  which,  in  terms  of 
the  agreement  between  them,  it  was  the  con- 
tractor's duty  to  inspect.    Held  that  a  work* 
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man  in  the  oontraotor'a  employment  who  was 
injured  in  consequence  of  a  defect  in  the 
plant,  had  no  claim  for  reparation  against  the 
coalmaster.  M^Gill  ▼.  Bowman  dk  Coy,,  1890, 
18  B.  206 ;  28  S.  L.  R.  144. 


47.  Independent  Oontractor  — 
ing— Falling  in  of  Sides— Liability  of  Goal- 
master  to  Servant  of  Contractor. —A  work- 
man in  the  employment  of  pit-sinkers  who  had 
contracted  with  a  coalmaster  for  the  sinking 
of  a  shaft  was  killed  by  the  sides  falling  in. 
Hdd  that  the  coalmaster  was  not  liable  for 
his  death,  either  at  common  law  or  under  the 
Employers'  Liability  Act.  RohertsouY,  RtuseU, 
1885,  12  B.  634 ;  22  S.  L.  B.  404. 

48.  Independent  Oontractor— 'Tradesman 
—Defective  Work— Repairs  on  Gasflttings 
—Escape  of  Gas— Death  of  Tenant  of  Ad- 
joining House— Liability  of  (tesfitter.— The 
tenant  of  a  ground-floor  house  instructed  a 
gasfitter  to  make  certain  alterations  upon  the 
gasflttings  in  the  house.  In  making  these  al- 
terations the  gasfltter  broke  a  gas-pipe,  and  it 
was  alleged  that  this  break  was  caused  by 
the  recklessness  and  unskilful  workmanship  of 
the  gasfltter.  The  gas  had  been  turned  off*, 
and  the  break  was  not  detected  at  the  time. 
When  the  gas  was  turned  on,  it  escaped  from 
the  break  and  found  its  way  into  A.'s  bed- 
room on  the  first  floor  and  caused  his  death. 
In  an  action  of  damages  at  the  instance  of 
A.'s  widow  and  children  against  the  gasfltter 
on  the  ground  of  fault,  the  gasfltter  main- 
tained that  as  he  had  no  contract  with  the 
pursuer,  they  could  not  found  on  his  unskil- 
ful workmanship.  Held  that  in  the  circum- 
stances the  negligent  and  unskilful  workman- 
ship of  the  defender  amounted  to  fault,  and 
that  the  action  was  relevant.  M*Namara  v. 
Anderson  Bros.,  1904  (0.  H.),  11  S.  L.  T.  607, 

49.  Independent  Gontractor— Tradesman 
—  Defective  Work  —  Mora.  —  Held  that  a 
plumber  was  liable  for  damage  done  by  an 
overflow  of  water  from  a  pipe  which  four 
years  before  had  been  insufficiently  repaired 
by  him.  M'Intyre  v.  Qallacher,  1883, 11  R.  64  ; 
21  S.  L.  B.  58. 

50.  Joint  Delinqnents— Apportionment  of 
Liability— Statutory  Limitations.— Where 
two  separate  defenders  were  found  liable  to  the 
same  pursuer  in  damages  for  injuries  result- 
ing to  him  through  their  negligence,  the  one 
at  common  law  and  the  other  under  the  Em- 
ployers' Liability  Act,  1880,  the  Court  deetmtd 
against  the  defenders  conjunctly  and  severally 


for  the. sum  found  due  under  the  Act,  and  for 
the  balance  against  the  defender  found  liable 
at  common  law.  Opinion  by  Ld.  Moncreiff 
that  the  Court  is  not  concerned  with  questions 
of  relief  between  joint  wrong-doers  DuUiie 
V.  CaUdonian  Bly,  Coy^  1898,  25  R  934;  35 
S.  L.  R  726 ;  6  S.  L.  T.  44.  Cf.  Palmer  v, 
IVick  and  PuUeneytotm  Skipping  Coy,,  1894,  21 
R  (H.  L.)  39;  31  S.  L.  R.  937;  2  S.  L.  T* 
91. 

51.  Joint  Delinqnents— Property— Defect 
in  Premises  —  Part  Proprietors. — In  an 

action  of  damages  for  personal  injuries  caused 
by  the  defective  condition  of  premises,  it  is 
not  necessary  to  call  as  defenders  all  the  pro- 
prietors where  the  premises  are  owned  jointly. 
The  pursuer  is  entitled  to  sue  one  of  the 
delinquents,  leaving  him  to  operate  his  right 
of  relief  against  his  co-proprietors.  Wynn  v. 
Robtrtsony  1894  (0.  H.),  2  S.  L.  T.  295. 

52.  Joint  Delinquents— 4EQL00ting  in  the 
Direction  of  a  Public  Place.— Defender  and 
two  friends  were  shooting  with  a  rifle  in  a 
place  called  Berrylaw  Quarry,  about  half  a  mile 
from  James  Place.  They  flred  four  shots  (two 
by  the  defender,  one  by  each  of  his  friends) 
in  the  direction  of  James  Place.  Pursuer's 
son  was  wounded  in  the  chest  by  a  bullet, 
while  playing  in  James  Place  at  the  time 
when  the  shots  were  flred.  In  an  action  by  the 
pursuer  for  damages  Ld.  Kincaimey  charged 
the  jury  that  the  pursuer  was  bound  to  prove 
by  reasonable  evidence  that  the  defender  was 
the  individual  who  flred  the  shot.  Taylor  v. 
Dick,  1897  (0.  H.),  4  S.  L.  T.  297. 

53.  Medical  Man— Malpraxis—- Neglect 
of  Patient  — Belevancy.  —  A  doctor  pre- 
scribed to  a  patient  a  course  of  treatment 
for  an  injured  flnger  and  promised  to  call 
back  in  a  day  or  two.  He  went  for  his  holiday 
and  forgot  to  leave  with  his  assistant  instruc- 
tions for  the  cure  of  the  patient,  who  accord* 
ingly  continued  the  course  of  treatment,  with, 
he  alleged,  the  result  that  the  finger  required 
amputation.  Hdd  that  these  averments 
could  support  an  issue  of  malpraxis  against 
the  doctor.  Farquhar  v.  Murray,  1901,  3  F. 
859;  38  S.  L.  R  642;  9  S.L.  T.  45. 

54.  Messenger4kt-Azm8— Delay  in  eze* 
cnting  Arreetments.^A  messenger-at-arms 
was  instructed  on  Saturday  morning  to  exe- 
cute arrestments.  He  did  not  do  so  till  Tues- 
day afternoon.  Held  that  he  had  been  guilty 
of  negligence  notwithstanding  he  was  ab- 
sent on  Saturday,  and  Monday  was  a  publio 
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holiday.  MonieUh  r.  HutUm,  1900  (O.  H.)i  8 
a  L.  T.  250. 

55.  Kei^bonr— OoUeetiiif  Orowd  which 
Ixdnres  Nei^boux^s  Property— Probable 
Result. — If  a  man  collects  a  crowd  he  ia  re- 
sponsible for  damage  done  by  members  of  it 
to  the  property  of  people  in  the  neighbour- 
hood^ if  such  damage  was  a  consequence  of  the 
assembly  which  he  should  have  foreseen.  A 
showman  advertised  a  parachute  descent  in  a 
piece  of  ground  adjoining  a  turnip  field  which 
he  did  not  occupy.  The  descent  came  off  in 
the  turnip  field.  A  orowd,  gathered  to  see  the 
feat,  broke  into  the  field  and  destroyed  the 
crop.  The  Court  held  an  action  by  the  farmer 
against  the  showman  for  the  recovery  of  the 
loss  to  be  relevant,  and  adjusted  an  issue. 
ScoU's  Trs,  V.  Moss,  1889, 17  R  32 ;  27  S.  L.  R. 
30. 

56.  Play— Frolic— IiUiuy  to  Third  Party. 

— Held  that  a  person  who  in  the  course  of  a 
frolic  on  a  stack  of  straw  knocked  off  the 
stack  a  person  not  engaged  in  the  frolic,  was 
liable  for  the  injuries  sustained  by  the  latter. 
Jieid  V.  Mitchell,  1885, 12  R  1129;  22  S.  L.  R 
748. 

57.  Property— Accnmnlation  of  Beftiae— 
Unexplained  Fire— Un^tnral  Use— Injniy 
to  Neighbour. — Ironmasters  who  in  the  course 
of  their  trade  had  allowed  a  mass  of  combus- 
tible refuse  to  accumulate  and  to  take  fire  (from 
an  unexplained  cause),  held  liable  to  neigh- 
bouring farmers  for  damage  caused  by  noxious 
fumes.  Chalmers  v.  Dixon  Ltd.,  1876,  3  R. 
461 ;  13  S.  L.  R  299. 

58.  Property  —  Dangerous  Condition  — 
Oollapse  of  Wall— Oontributory  Negligence 
— Relevancy. — The  pursuer's  son  entered  an 
enclosure  to  see  a  show.  He  lingered  there 
for  some  time,  and  when  he  came  to  get  out 
he  found  the  gate  locked,  so  began  to  climb 
the  wall.  This,  the  pursuer  averred,  was  the 
recognised  means  (as  was  known  to  the  de- 
fenders) of  leaving  the  enclosure  when  the 
gate  was  locked.  While  pursuer's  son  was 
climbing  the  wall  gave  way,  and  he  feU  and 
was  killed.  The  present  action  was  founded 
on  the  supposed  negligence  of  the  owners  of 
the  wall  in  leaving  it  in  a  dangerous  condition. 
Htld  that  the  pursuer's  son  had  taken  the  risk 
when  he  climbed  the  wall,  and  the  action 
dismissed  as  irrelevcuat.  Johnstone  v.  Stewart 
and  Sons,  1897,  25  R  103 ;  35  S.  L.  R  75 ;  5 
S.  L.  T.  188. 


59.  Property  —  Daacerons  Oondition  — 
Ckmtractor— Inyitatlon— Li^t— OontrilRi- 
tory  Neidifence.— OontnctoTB  who  were  in 
course  of  reconstructing  a  house  instructed 
the  pursuer  to  inspect  the  drainage  system. 
On  arriving  at  the  house  the  pursuer,  without 
making  any  inquiry,  began  to  descend  a  flight 
of  stairs,  which,  unknown  to  him,  had  been 
out  away,  all  but  a  few  steps  at  the  top.  The 
stair  was  in  utter  darkness,  no  warning  was 
given,  and  the  pursuer  did  not  strike  a  light. 
He  feU  and  was  injured  In  an  action  for 
damages,  raised  by  him  against  the  con- 
tractors, the  Court  set  aside  a  verdict  for  the 
pursuer,  as  against  the  evidence,  holding 
that  there  had  been  oontributory  negligence. 
Fleming  v.  Eadie  db  Son,  1898,  25  R  500;  35 
S.  L.  R  422  ;  5  S.  L.  T.  298. 

60.  Property  —  Dangerous  Condition  — 
DefectiTe  Water-pipe— Knowledge  of  De- 
fect—Oontributory  Negligence. — The  de- 
fender's water-pipe,  which  had  given  way  on 
previous  occasions,  burst,  and  leaking  into  pur- 
suers' premises,  injured  their  goods.  Held  the 
defender  had  been  negligent  and  was  liable  in 
damages,  and  that  the  pursuers'  faiilure  to  make 
the  defender  at  once  aware  of  the  damage  was 
not  contributory  negligence.  Moffat  d:  Coy. 
V.  Park,  1877,  5  R  13;  15  S.  L.  R  4. 

61.  Property— Dangerous  Condition — ^De- 
fect in  Property  adjoining  Public  Place- 
Accident — Damnnm  fatale.— Where  injury 
resulted  to  a  member  of  the  public  from  the 
breaking  of  a  window  cord,  and  the  window 
going  crash,  held  that  the  occurrence  was  an 
''  accident "  for  which  no  one  was  responsible. 
Robinson  v.  Reid^s  Trs,,  1900,  2  F.  928;  37 
S.  L.  R.  718 ;  8  S.  L.  T.  47. 

62.  Property— Dangerous  Condition — De- 
fectiTe Scaffblding. — Window  cleaners  who 
had  contracted  to  supply  their  own  scaffold- 
ing, &c.,  went  to  the  defender's  premises  to 
clean  some  windows,  without  taking  any 
scaflfolding  with  them.  They  made  a  staging 
with  planks  which  they  found  lying  about. 
One  of  the  planks  was  rotten  and  broke.  The 
men  feU  and  were  hurt.  Held  that  the  de- 
fender was  not  liable  in  damages.  WaUon  v. 
M'Leish  cfc  M'TaggaH,  1898,  25  R  1028;  35 
S.  L.  R  818 ;  6  S.  L.  T.  68. 

63.  Property  —  Dangerous  Condition  — 
Falling  of  Gkkte— Daty  of  Inspector.— A 

carter  in  attempting  to  drive  a  horse  and  cart 
through  a  half -open  gate  of  a  yard,  struck  the 
gate  and  was  killed  by  it  falling  on  him.    His 
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widow  raiBed  an  action  of  damages  against  the 
owners  of  the  yard,  averring  that  the  accident 
had  been  caused  by  the  insecure  condition  of 
the  gate.  Action  (£MmMU(2  as  irrelevant.  Daily 
V.  Allan,  <kc.^  1885,  12  R  841  ;  22  S.  L.  R. 
648. 

64.  Property  —  Dangerous  Oondition  — 
Falling  of  Gate. — The  pursuer,  a  scavenger, 
while  working  in  a  street  one  morning  was 
injured  by  the  fall  of  the  gate  at  the  street 
entrance  of  defenders'  premises.  The  cause 
of  the  accident  was  that  a  groove  in  which  the 
gate  ran  had  that  morning  been  choked  with 
frozen  gravel,  and  that  a  party,  not  in  the 
defenders'  employment,  attempted  to  open  the 
gate  by  pushing  it  along  the  groove,  with  the 
result  that  it  fell  outwards.  Held  that  the 
defenders  were  not  liable  to  the  pursuer  in 
damages.  Murphy  v.  Smithy  1886,  13  R.  985 ; 
23  S.  L.  R.  709. 

65.  Property  —  Dangerous  Ckmdition  — 
Pastening  of  Door— Injury  to  Child.— C?ir- 
cumstances  in  which  held  that  the  owner  of  a 
shed  situated  in  a  public  place  was  liable  for 
injury  caused  to  a  child  through  the  door 
being  insecurely  fastened.  Findlay  v.  Angus, 
1887, 14  R.  312  ;  24  S.  L.  R.  237. 

66.  Property  —  Dangerous  Oondition  — 
Latent  Defect— Injury  to  Workman— Duty 
of  Inspection. — There  is  no  legal  obligation 
on  the  owner  of  property  to  guarantee  a 
workman  employed  on  that  property  against 
accidents  arising  from  latent  defects,  e.g.^  in 
the  flooring  of  a  house.  If  he  has  discharged 
his  duty  of  inspection,  with  the  care  which 
a  prudent  man  would  have  exercised  in  the 
conduct  of  his  affairs,  he  is  free  from  liability. 
Patenon  v.  Kidd'a  Tn,,  1896,  24  R  99;  34 
a  L.  R  69 ;  4  S.  L.  T.  146. 

67.  Property  —  Dangerous  Oondition  — 
Security— Oontractor— Reasonable  Precau- 
tions.— If  a  man  is  engaged  in  fulfilling  a 
contract  on  the  premises  of  another,  that 
other  to  whose  premises  he  is  invited  is 
bound  to  take  reasonable  care  that  his  pre- 
mises are  in  a  condition  which  is  safe  for  the 
contractor  and  for  the  workmen  employed  by 
him  in  doing  the  work.  Muirhead  v.  TFcUt  db 
Wilson  and  Others,  1895  (0.  H.),  3  S.  L.  T.  71. 

68.  Property  —  Dangerous  Oondition  — 
Permission  to  Use. — Proprietors  sanctioned 
the  use  of  a  path  on  their  grounds  by  their 
tenants  and  friends  of  the  tenants.  Held  that 
they  were  liable  in  damages  for  injuries  re- 


ceived by  a  nurse  summoned  to  attend  a 
tenant,  and  who  made  use  of  the  path.  Gavin 
V,  Arrol  dk  Coy.,  1889, 16  R.  509 ;  26  S.  L.  R  370. 

69.  Property  —  Dangerous  Oondition  — 
School  Premises— Injury  to  Scholar.— 
School  Board  held  responsible  for  accident 
to  young  scholar  while  swinging  a  defective 
gate  in  school  premises.  Cormack  v.  Wick  and 
PuUeneytown  School  Board,  1889, 16  R  812 ;  26 
S.  L.  R  599. 

70.  Property  —  Dangerous  Oondition  — 
Unlocked  Gate— Ohild  Swinging  on  Gate- 
Specification  of  Fault— Relevancy.— A  child 
aged  six  was  killed  by  climbing  upon  a  gate, 
which  then  swung  open  and  crushed  him. 
His  father  sued  the  owner  of  the  gate  for 
damages.  He  did  not  aver  specifically  any 
fault  in  the  owner,  nor  defect  in  the  gate, 
merely  that  at  the  time  of  the  accident  the 
gate  was  not  locked.  Action  dismissed  as 
irrelevant.  ScoU  v.  Neill,  1895  (0.  H.),  3 
S.  L.  T.  153. 

71.  Property  —  Dangerous  Oondition  — 
Unfenced  Quarry— Accident  to  Tenant's 
Workman— Liability.— The  firecky  in  cer- 
tain lands  was  let  by  the  proprietor  to  a 
brick  manufacturer,  who  was  authorised  to 
erect  works  and  houses  and  make  roads. 
The  works  and  workmen's  houses  were  built, 
cuad  a  road  was  made  leading  from  the  works  to 
the  houses.  This  road  passed  very  near  an 
unfenced  quarry ;  and  a  workman  on  a  dark 
night  fell  in  and  was  hurt.  Held  that  the 
proprietor  was  liable  in  damages,  as  he  had 
left  the  quarry  in  a  dangerous  state  after 
authorising  the  making  of  the  road.  APFeat 
V.  Rankin's  Trs.,  1879,  6  R  1043 ;  16  S.  L.  R. 
614. 

72.  Property  —  Dangerous  Place  — Un- 
fenced Pond  on  Farm— Farm  Servants' 
Ohildren. — Held  that  a  shallow  pond  in  a 
field  on  a  farm  was  not  a  dangerous  place 
requiring  to  be  fenced  for  the  security  of 
neighbouring  cottagers.  Royan  v.  M^Lennans, 
1889,  17  R  103;  27  a  L.  R  79. 

73.  Property— Dangerous  Place— Waste 
Ground— Possibility  of  Access  — Ohild— 
Trespass. — On  a  piece  of  waste  ground  where 
children  were  in  the  habit  of  playing,  the 
proprietors  of  the  adjoining  houses  had 
erected  an  ashpit.  It  was  surrounded  by  a 
high  wall  in  which  were  two  apertures  about 
3  feet  6  inches  from  the  ground,  through 
which  the  ashes  were  thrown.    The  ashpit 
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had  been  Binoaldering  for  eome  time,  and  the 
man  in  charge  had  poured  water  upon  it, 
and  had  prevented  the  aahea  from  breaking 
into  flames  without  entirely  extinguiahiug 
the  fire  in  them.  A  boy  eleven  years  of  age 
climbed  through  one  of  the  apertures  into 
the  inside  of  the  ashpit  to  recover  a  ball 
which  had  been  thrown  in,  and  was  severely 
burnt  by  the  hot  ashes  in  the  ashpit.  Held 
that  his  injuries  were  not  due  to  the  fault 
of  the  defenders.  Kelly  v.  Merry  <£r  Gunimj^ 
hanie,  1890,  27  S.  L.  R.  410. 

74.  Property— Operations  on— BlMting— 
Reasonable  Precaations.— A  proprietor  was 

held  liable  for  the  result  of  blasting  opera- 
tions performed  in  his  own  grounds  without 
sufficient  care  to  prevent  injury  to  persons  in 
adjoining  grounds.  Paterson  v.  Lindsay,  1885, 
13  R.  2C1 ;  23  S.  L.  R.  180. 

70.  Property— Operations  on— Blasting— 
IiUnry  to  Nei^bouring  Property— Fonn  of 

Issue. — Where  negligence  forms  the  ground 
of  action,  fault  should  be  expressly  put  in 
issue.  The  alleged  fault  in  this  case  was  the 
use  of  blasting  in  burgh  and  in  vicinity  to 
buildings  which  were  said  to  have  been 
damaged  by  the  shock  of  the  explosion.  The 
Court  allowed  an  issue  to  try  the  cause. 
Edinburgh  lily.  Access  and  Pro])erty  Coy,  v.  Ritchie 
db  Coy.,  1903,  5  F.  299 ;  40  S.  L.  R.  244;  10 
S.  L.  T.  622. 

76.  Property— Operations  on— Discharge 
of  Boiling  Water  into  Ditch  near  Pnblic 
Bead— Scalding  of  Child— Relevancy.— 

Held  that  no  grounds  of  liability  had  been 
averred  against  the  owners  of  a  colliery  who 
discharged  boiling  water  from  their  boilers 
into  a  ditch  near  to  a  public  road.  A  child 
fell  into  the  ditch  and  was  scalded  to  death. 
Sneddea  v.  Niinmo  <h  Coy.,  1903,  6  F.  1036;  40 
S.  L.R.750;  11  S.  L.  T.  209. 

77.  Property— Precautions— Operation- 
Construction  of  Sewer— Injury  to  Neigh- 
bour— Damnum  fotale. — Certain  owners  of 
house  property  in  Glasgow  brought  an  action 
of  damages  against  a  railway  company,  on  the 
ground  that  their  houses  had  been  injured 
owing  to  the  negligent  and  unskilful  manner 
in  which  the  company  had  carried  out  certain 
operations  for  the  construction  of  a  sewer  in 
the  street  in  which  the  property  was  situated. 
It  was  proved  that  in  making  the  necessary 
excavation  the  company  had  adopted  a  known 
and  approved  method  of  working,  which  in 
the  opinion  of  their  engineers  was  the  safest 


in  the  circumstances,  and  had  exercised  all 
usual  precautions  in  carrying  on  the  work, 
but  that,  owing  to  an  abnormal  xainfaU,  the 
earth  behind  the  sheeting  of  the  trench  had 
been  washed  away,  and  a  subsidence  caused 
which  injured  the  pursuers'  houses.  The  joiy 
returned  a  verdict  for  the  pursuers.  The 
Court  granted  a  new  trial.  Kidaton  and  A  notKer 
V.  Caledonian  Ely.  Coy^  1894, 31  S.  L.  R.  564 ; 
1  S.  L.  T.  576. 

78.  Property— Operations  on— Injozy  to 
Neighbour. — ^A  fish-pond  was  fed  by  a  stream 
which  ran  through  a  wood  on  an  adjoining 
estate.  Trees  were  felled  in  the  wood,  and 
in  removing  them  a  contractor  dragged 
them  through  the  stream.  This  fouled  the 
water,  and  the  dirty  water  destroyed  fry  in 
the  pond.  The  contractor  persisted  in  this 
course  of  action  after  remonstrances  from  the 
owner  of  the  fish-pond,  who  thereafter  sued 
him  for  damages.  The  Court  auoihied  the 
defender,  holding  that  he  had  exercised  his 
rights  without  negligence.  A rmistead  v.  Bower' 
man,  1888,  15  R.  814  ;  25  S.  L.  R.  612. 

79.  Property— Liability  ez  dominio — In- 
vitation to  use  Premises.- A  lad  was  shot 
in  a  shooting-gallery  through  the  unexpected 
discharge  of  a  gun  which  was  n^ligently 
handled  by  the  tenant  of  the  gallery.  Held 
that  the  landlord  of  the  gallery  was  not  liable 
in  damages  for  the  injuries  suffered  by  the 

boy.  Philipps  v.  Humber^  1904,  6  F.  814  ;  41 
S.  L.  R.  626 ;  12  S.  L.  T.  150. 


80.  Public  Place— Dangerous  Machiiu 
Precautions— Iiuury  to  Ohild.— An  iron 

punching  machine,  the  wheels  of  which  were 
tied  with  ropes  to  make  it  secure  against 
accident,  was  left  standing  on  a  quay.  The 
ropes  in  some  unknown  manner  were  un- 
fastened and  a  boy  got  his  hand  injured  by 
the  wheels.  In  an  action  of  damages  against 
the  owners,  held  that  they  were  not  liable. 
M'Gregor  v.  Boss  db  Marshall,  1883, 10  R.  725  ; 
20  S.  L.  R.  462. 

81.  Public  Place  —  Market-Plaoe  —  Un* 
guarded  Machine— Injury  to  Child — Oon«* 
tributory  Negligence. — ^A  child  of  four  was 
injured  by  a  crushing  machine  left  unguarded 
in  the  market-place  of  a  town.  Held,  in  a 
bill  of  exceptions,  that  whether  the  ohild 
could  be  guilty  of  contributory  negligence 
was  a  question  of  fact  for  the  jury,  and  on 
a  motion  .for  a  new  trial,  that  the  jury 
had  correctly  answered  it  in  the  negativow 
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CampbeU  v,  Ord  S  Maddison,  1873,  1  R  149 ; 
11  S.  L.  R.  54. 

82.  Pablic  Place  —  Pablic  Hoist  ~De- 
fectiTe  Oondition  —  Construction  of  — 
Working  of. — A  man  was  ascending  in  a 
public  lift  when  it  gave  a  sudden  jerk  which 
launched  him  against  the  side  of  the  cage  in 
the  neighbourhood  of  the  exit  door.  The 
door  was  a  narrow  one  at  the  top  of  the  cage 
with  an  apron  hanging  to  the  foot.  The  man 
was  driven  against  the  apron,  which  yielded, 
so  that  he  fell  on  to  the  framework  of  the 
shaft  in  which  the  cage  travelled,  and  was 
injured.  He  raised  an  action  for  damages 
against  the  owners  of  the  lift.  Held  that  the 
above  facts  warranted  his  statement  that  the 
accident  was  caused  by  the  bad  construction 
or  careless  working  of  the  lift.  Mulholland  v. 
Glasgow  Harbour  Tunnel  Coy,y  1903,  6  F.  637 ; 
40  S.  L.  R.  460 ;  10  S.  L.  T.  737. 

83.  Pablic  Place— Pablic  Qaay— -Steamer 
coming  Alongside— Hawser  slips  off  Pawl 
— Injory  to  Person  standing  on  Qaay— 
Oontribntory  Negligence  —  Relevancy.  — 

Clark  V.  Glasgow,  d:c.  Steam  Packet  Coy.y  1901, 
3  F.  991  ;  38  S.  L.  R.  718 ;  9  S.  L.  T.  115. 

84.  Pablic  Place— Unfenced  Dangerous 

Place — Child.  —Held  that  the  public  authority 
was  negligent  in  leaving  unfenced  a  bum 
running  alongside  a  public  place  where  chil- 
dren played.  Gibson  v.  Glasgow  Police  Commrs,, 
1893,  20  R  466 ;  30  S.  L.  R.  469. 

85.  Public  Place— Unfenced  Machinery 
near  Pablic  Place  — Child.- Owners  of  a 
dangerous  pump,  working  near  where  children 
were  entitled  to  play,  held  negligent  for  failure 
to  securely  fence,  in  consequence  of  which  the 
pursuer's  child  was  killed.  Hamilton  v.  Her* 
mand  Oil  Cay,  Ltd,,  1893, 20  R.  995  ;  30  S.  L.  R. 
864 ;  1  S.  L.  T.  164. 

86.  Railway— DefectiTe  Plant— Contract 
—Liability  ex  dominio.— The  Glasgow  and' 
South- Western  Railway  Coy.  were  under  con- 
tract with  the  gas  commissioners  of  Dumfries 
to  haul  waggons  of  coal  from  their  station  in 
Dumfries  to  the  gas  works.  These  waggons 
contained  coal  partly  carried  to  Dumfries  by 
the  Glasgow  and  South- Western  Railway  Coy. 
and  partly  by  the  Caledonian  Railway  Coy., 
and  many  of  them  were  the  property  of  the 
Caledonian  RaUway  Coy.,  who  allowed  the 
Glasgow  and  South-Westem  Railway  Coy.  to 
use  these  waggons  for  carrying  the  coal  from 
their  station  at  Dumfries  to  the  gas  work. 


and  so  save  cost  of  transhipment.  It  was 
averred  that  it  was  to  the  advantage  of 
the  Caledonian  Railway  Coy.  to  permit  this 
practice.  Held  that  the  Caledonian  Railway 
Coy.  were  not  liable  for  an  accident  occurring 
to  an  employee  of  the  Glasgow  and  South- 
western Railway  Coy.  during  the  course  of 
haulage,  arising  from  the  defective  condition 
of  one  of  their  waggons.  Caledonian  Rly, 
Coy.  V.  Warwick,  1897  (H.  L.),  25  R.  1 ;  35 
S.  L.  R.  54. 

87.  Railway  —  Exercise  of  Statutory 
Powers  — Fire  by  Sparks — Modem  Ckm- 

trivances. — Damage  was  done  by  fire  lighted 
by  sparks  from  the  engine  of  a  passing  railway 
train.  Held  that  the  railway  company  were 
not  liable  for  the  danger,  their  engine  being 
of  a  usual  type,  run  in  the  ordinary  way.  It 
was  thought  no  ground  of  negligence  that 
they  did  not  use  spark-arresters,  which  inter- 
fere with  the  efficiency  of  the  machine.  Port" 
Glasgow  and  Newark  Sail  Cloth  Coy,  v.  Caledonian 
Rly.  Coy.y  1893  (H.  L.),  20  R.  35 ;  30  a  L.  R. 
587. 

88.  Railway— Fencing— Safety  of  Chil- 
dren —  Relevancy.  —  A  public  court  was 
separated  from  a  railway  line  by  a  wall  which 
was  5  feet  high,  measured  on  the  side  of  the 
court,  and  26  feet  if  measured  on  the  side  next 
the  line.  A  lad  of  ten  years  climbed  on  to  the 
top  of  the  wall  over  a  heap  of  rubbish  2  feet 
high,  which  had  been  left  against  the  wall  on 
the  court  side  by  some  of  the  railway  com- 
pany's men.  He  feU  down  and  was  killed^ 
The  Court  dismissed  as  irrelevant  an  action 
at  the  instance  of  his  mother  for  damages, 
foimded  on  negligence  of  the  defenders,  aris- 
ing (1)  through  their  failure  to  have  a  railing 
fixed  on  the  top  of  the  wall ;  (2)  through  their 
allowing  the  heap  of  rubbish  to  remain  against 
the  walL  Thomson  v.  Lanarkshire  and  Dwrn," 
baHmshire  Rly.  Coy,,  1897,  24  R  1025;  34 
S.  L.  R.  781 ;  5  S.  L.  T.  74 


89.  Railway— Level  Crossing— DefectiTe 
Plant — Inspection. — ^At  a  level  crossing  the 
pursuer's  horse  caught  its  shoe  in  a  chink  left 
between  the  chair  of  one  of  the  rails  and  the 
rail.  It  was  seriously  injured.  At  the  time 
of  the  accident  the  wedge  which  secures  the 
rail  in  the  chair  was  found  to  be  driven  only 
partially  home.  It  was  proved  that,  by  action 
of  the  weather  and  the  traffic,  these  wedges 
work  loose  and  slip  out;  that  the  railway 
company  provided  a  full  staff  of  platelayers  to 
examine  the  line,  and  make  good  defects ;  and 
that  the  line  had  been  duly  inspected  on  the 
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day  of  the  accident.  Held  that  there  was  in 
these  circumstances  no  evidence  of  negligence 
on  the  part  of  the  railway  company.  Bell 
y.  Caledonian  Rly.  Coy.,  1902,  4  F.  431;  39 
8.  L.  R.  310. 

90.  Railway— LsTel  Orouiiig— Bnimiiig 
Down— Failure  to  Whistle— Ckmtributory 
Negligence. — A  miner  was  killed  on  a  dark 
morning  while  crossing  the  railway  line  at  a 
level  crossing.  His  view  of  the  engine  which 
knocked  him  down  was  obstructed  by  another 
engine  which  was  blowing  off  steam  and 
making  a  great  noise.  No  notice  either  by 
whistling  or  otherwise  was  given  of  the 
approach  of  the  engine.  Held  that  the  rail- 
way company  was  in  fault,  and  that  there  had 
not  been  contributory  negligence  on  the  part 
of  the  deceased.  Ruseell  v.  Caledonian  Ely, 
Coy.,  1879,  7  R.  148 ;  17  S.  L.  R.  73. 

91.  Railway— LeTel  Grossing- Ronning 
Down— Fault— Oeneral  Issue.- The  father 
of  a  boy  who  had  been  killed  at  a  level  cross- 
ing raised  an  action  of  damages  against  the 
railway  company.  He  averred  negligence  on 
the  part  of  the  defenders ;  in  respect  (1)  that 
the  fencing  at  the  crossing  was  defective; 
(2)  that  the  person  in  charge  of  the  crossing 
did  not  warn  the  boy  that  the  train  vras  over- 
due; (3)  that  he  was  absent  when  the  train 
passed;  (4)  that  there  was  no  light  at  the 
crossing ;  (5)  that  the  train  was  going  at  an 
unusual  speed ;  and  (6)  that  no  warning  sound 
was  given  when  the  train  was  approaching  the 
crossing.  General  issue  allowed,  Ireland  v. 
N.  B.  my.  Coy,,  1882, 10  R.  53 ;  20  S.  L.  R.  35. 

92.  Railway— Ley  el  Crossing- Running 
Down. — In  an  action  against  a  railway  com- 
pany for  the  value  of  cattle  killed  at  a  level 
crossing,  held  that  the  pursuer  had  failed  to 
prove  negligence  on  the  part  of  the  defenders. 
Barclay  v.  Great  North  of  Scotland  Rly,  Coy,, 
1882,  10  R.  144  ;  20  S.  L.  R.  98. 

93.  Railway— Liability  of  Oompany  for 
Injuries  to  Servant  of  another  Oompany 
using  Line— Oontributory  Negligence  of 
Fellow-workmen— Effect  of,— Held  that  a 
railway  company  were  liable  for  injuries 
caused  to  the  servant  of  another  company 
using  their  line  under  running  powers,  where 
the  injuries  were  caused  by  the  fault  of  their 
own  servant,  and  that  contributory  negligence 
on  the  part  of  their  employees,  fellow-work- 
men of  the  injured  man,  did  not  bar  the  claim. 
(Calder  v.  Caledonian  Rly,  Coy.,  1871,  9  Macph. 
^^,  followed;  Tlwrogood  v.  Bryan,  1849,  8  Com. 


Bench,  1st  ser.  115;  and  Armdrong  v.  Lanoa- 
tkire  and  Yorkshire  Rly,,  1875,  L.  R.  10  Ex.  47, 
commented  on,)  Adams  v.  Glasgow  and  S,-W, 
Ely.  Coy.,  1875,  3  R.  215  ;  13  S.  L.  R  13a 

94.  Railway— Private  Siding— Defectiwe 
Plant— Liability  of  Owner  of  Premises — 
Duty  of  Inspection— Relevancy.-An  acci- 
dent occurred  on  a  railway  siding  in  the 
premises  of  the  Steel  Company  of  Scotland 
through  failure  of  a  switch  apparatus  to 
operate  effectively,  and  the  pursuer's  father,  a 
servant  of  the  company,  was  killed.  The  line 
in  question  was  the  property  of  the  Caledonian 
Company,  and  formed  a  V-siding  into  the 
works  of  the  Glasgow  Iron  and  Steel  Coy. 
Pursuers  sued  the  Caledonian  Railway  Coy. 
and  the  Glasgow  Iron  and  Steel  Coy.,  and 
averred  that  there  was  on  both  a  duty  of 
inspection  which  they  had  negligently  failed 
to  discharge.  Held  that  the  action  was  stated 
relevantly  only  against  the  Caledonian  Rail- 
way Coy.  Smyth  and  Others  v.  Caledonian  Rly. 
Coy.  and  Another,  1897,  24  R.  488 ;  34  S.  Ij.  R 
367 ;  4  S.  L.  T.  303. 

95.  Railway— Ckmtributory  Negligence— 
Rmming  Down— Drunkenness. — A  drunken 
passenger  came  off  a  railway  train  and  lay 
prostrate  on  the  station  platform.  One  of 
the  porters  knew  that  he  was  there,  but  left 
him  lying.  Later  on  he  f eU  among  the  rails 
and  was  killed  by  a  passing  train.  Action  by 
his  representatives  against  the  railway  oom- 
pany dismissed  as  irrelevant.  M^Cormick  v. 
Caledonian  Rly.  Coy.,  1904, 6  F.  362 ;  41  S.  L.  R 
282;  11  S.  L.T.646. 

96.  Railway — Running  Dewn — Contri- 
butory Negligence— New  TriaL— The  result 
of  the  evidence  in  an  action  of  damages  against 
a  railway  company  at  the  instance  of  a  man 
who  had  been  run  over  on  the  line,  was  that 
the  pursuer  must  either  have  stepped  from 
behind  some  stationary  waggons  on  to  the  line 
without  first  looking  about  him,  or  must  have 
stood  on  the  rails  for  more  than  half-a-minute 
without  looking  round.  Held  that  in  either 
case  the  pursuer  had  materiaUy  contributed 
to  the  accident  by  his  own  negligence. 
Bamett  v.  Glasgow  and  S.-W.  Rly,  Coy.,  1891, 
28  S.  L.  R.  339. 

97.  Railway— Running  down  Cattle — 
Fencing— Custody — Secure  Place— Place 
Selected  by  Pursuer's  Servant.  —  Certain 
cattle  escaped  from  a  yard  at  a  railway  station 
in  which  they  were  enclosed  until  the  owner 
should    obtain    authority    from     the    local 
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authority  to  put  them  on  trucks^  strayed 
along  the  line,  and  were  killed.  In  an  action 
against  the  railway  company  by  the  owner  for 
damages  in  respect  of  their  loss,  it  was  proved 
that  the  fence  of  the  yard  was  defective,  but 
that  the  cattle  had  been  taken  from  the  pens 
and  placed  there  by  the  pursuer's  own  servant, 
who  had  left  them  there  for  a  night  notwith- 
standing that  he  was  warned  by  the  defenders' 
servants  that  the  yard  was  not  intended  for 
such  a  purpose.  It  was  further  proved  that 
the  cattle  were  under  the  charge  of  the  pur- 
suer's servant,  and  not  of  the  defenders.  The 
Ck>urt  assoilzied  the  defenders.  Crawford  v. 
Portpatrick  and  Girvan  Joint-CommiUee,  1889, 

26  S.  L.  B.  440. 

d8.  Bailway— Brnming  Down— Fencing 
— Failure  to  Stop  Engine— Child— Tres- 
passer.— The  father  of  a  boy  two  and  a  half 
years  old,  who  had  wandered  on  to  a  line  of 
railway,  the  fencing  of  which  was  broken 
down,  and  had  been  killed  by  a  passing 
engine,  raised  an  action  against  the  railway 
company  for  damages  for  the  child's  death, 
on  the  ground  (1)  that  the  line  ought  to  have 
been  securely  fenced,  and  (2)  that  the  driver 
of  the  engine  had  seen  the  child,  but  had 
negligently  failed  to  take  sufficient  means 
to  stop  the  engine  and  thus  prevent  the 
accident  happening.  Held  that  the  first 
ground  of  action  was  irrelevant,  since  the 
company  were  not  bound  to  fence  the  line, 
but  that  the  pursuer  was  entitled  to  an 
issue  on  the  second.  Form  of  issue  adjusted, 
Archibald  v.  N,  B.  Rly.  Cay,,  1883  (0.  H.), 
21  a  L.  R.  60. 

99.  Railway— Running  Down— Known 
Danger— Trespasser— Third  TriaL— In  an 
action  of  damages  for  the  death  of  a  man  who 
had  been  killed  by  a  passing  engine,  the  Oourt 
granted  a  third  trial  on  the  ground  that  it  was 
contrary  to  deceased's  duty  to  be  where  he 
was,  and  that  as  the  defender  had  no  reason 
to  believe  that  he  would  be  there  they  had 
not  failed  to  take  sufficient  precaution  for  his 
safety.     Flood  v.  Caledonian  Rly,  Coy,,  1889, 

27  S.  L.  R  127. 

100.  Railway— Shnnting-Rnnning  Down. 

— A  boy  was  killed  by  a  train  while  he  was 
trying  to  cross  a  siding  upon  which  the  train 
was  shunting  waggons.  The  operations  were 
carried  through  in  a  regular  and  careful  way. 
The  Oourt  ajtsoilzied  the  railway  company 
from  the  conclusions  of  an  action  for  damages 
raised  by  the  father  of  the  boy.  Smith  v.  High- 
land Rly,  Coy.,  1888,  16  R.  57 ;  26  S.  L.  R  33. 


101.  Railway  —  Shnnting  —  Running 
Down — Relevancy. — Held  to  be  a  relevant 
averment  of  negligence,  on  the  part  of  a  rail- 
way company,  that  they  had  failed  to  provide 
a  look-out  upon  the  end  waggon  of  a  train 
that  was  backing  during  shunting  operations. 
Duthie  V.  Caledonian  Rly,  Coy.,  1898, 25  R.  934 ; 
35  S.  L.  R  726  ;  6  S.  L.  T.  44. 

102.  Railway  —  Shnnting  —  Running 
Down — Relevancy. — ^A  siding  from  a  coal- 
pit ran  past  a  bleaching  green  where  children 
from  neighbouring  cottages  were  known  by 
the  coalmasters  to  play.  No  fenoe  separated 
the  line  from  the  green.  An  engine  pro* 
polling  four  trucks  backwards  along  the  line 
knocked  over  a  child  who  died  from  the  in- 
juries sustained.  The  engine  was  driven  by 
a  driver  alone  without  guard  or  shunter,  and 
his  view  was  interfered  with  by  the  trucks, 
which  preceded  the  engine.  Hdd  that  negli- 
gence was  relevantly  averred,  and  issues 
ordered.  Innes  v.  Fife  Coal  Coy,  Ltd.,  1901, 
3  F.  3.35;  38  S.  L.  R  239;  8  S.  L.  T.  349. 

103.  Railway— Siding  — Fencing  — Em- 
bankment*—  A  person  having  charge  of  a 
locomotive  in  the  employment  of  a  trading 
company,  whose  works  communicated  by  a 
siding  with  the  main  line  of  a  railway  com- 
pany, raised  an  action  of  damages  against  the 
railway  company,  setting  forth  that  while  upon 
the  siding  on  a  dark  night  in  the  discharge  of 
his  work,  and  when  about  to  move  certain 
points  thereon,  he  fell  over  an  embankment 
on  to  the  main  line  and  received  severe  in- 
juries. He  further  averred  that  it  was  the 
duty  of  the  railway  company  to  fence  the 
siding  at  the  place  in  question,  and  that  the 
accident  was  due  to  the  absence  of  such 
fencing.  Held  that  the  obligation  to  fenoe 
was  a  question  of  circumstances,  and  that 
the  pursuer  was  entitled  to  an  issue  for  the 
trial  of  the  cause.  Waugh  v.  City  of  Glasgow 
Unum  Rly,  Coy,,  1883,  20  S.  L.  R.  685. 

104.  Railway  — Station  — Crowding  on 
Platform— Want  of  Regulation  of  Traffic 
— ^Relevancy. — Failure  of  a  railway  company 
to  safely  regulate  the  admittance  to,  and 
traffic  in,  one  of  their  stations,  held  a  relevant 
ground  of  fault  in  an  action  by  an  intending 
passenger  who  had  been  pushed  from  the 
platform  by  the  action  of  an  excessive  crowd, 
and  injured.  Fraser  v.  Caledonian  Rly.  Coy., 
1903, 5  F.  476 ;  40  S.  L.  R  43 ;  10  S.  L.  T.  625. 

105.  Railway— Station— Crowding  on 
Platform—Want  of  Regulation  of  Traffic. 
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— A  pursuer  averred  that  he  had  sustained 
injuries  in  a  subway  platform  owing  to  the 
want  of  regulation  of  traffic  by  the  railway 
officials.  The  Court  approved  of  an  issue  to 
assess  the  damages  due  to  him.  Ma/cgrtgw  v. 
Glatgwi  District  Sulfway  Coy,,  1901,  3  F.  1131 ; 
38  S.  L.  R  480;  8  S.  L.  T.  499. 

106.  Railway  •— Whistling -- Breach  of 
Rules  —  Bimaway  Horse  —  Relevancy.— 

**  The  pursuer's  case  is  that  the  whistle  from 
an  engine  belonging  to  the  defenders  fright- 
ened a  horse,  which  ran  off  in  consequence 
and  knocked  her  down."  She  averred  that 
its  driver  caused  the  engine  **  to  emit  a  pro- 
longed and  piercing  whistle.''  This  whistling 
was  "so  piercing  as  to  render  conversation 
impossible,"  and  was  continued  for  a  space 
of  five  minutes.  It  was  further  averred  that 
such  whistling  was  a  breach  of  the  defenders' 
code  of  rules.  Held  that  there  was  no  rele- 
vant averment  of  fault.  Glancy  v.  Okugotc  and 
S.'W.  Bly,  Coy.,  1898,  25  R  581 ;  35  S.  L.  R. 
462  ;  5  S.  L.  T.  331. 

107.  Road— Dangerous  Condition— Ob- 
stmction- Road  Scrapings.— Road  autho- 
rities hdd  negligent  in  aUowing  heaps  of  road 
scrapings  to  lie  about  the  road  for  several 
days.  NeU(m  v.  Lanark  G.  C,  1891,  19  B.  311 ; 
29  S.  L.  R.  261. 

108.  Road- Dangerous  Condition- Ob- 
stmction— Heap  of  Stones  left  on  Edge  of 
Roadway. — Oromar  v.  Haddingtonshire  G,  C, 
1902  (0.  H.),  9  a  L.  T.  437. 

109.  Road— Fencing.— It  is  a  question  to 
be  considered  in  each  case  whether  a  road  was 
or  was  not  dangerous  without  fencing.  Fraser 
V.  Rothesay  Magis.,  1892, 19  R  817 ;  29  S.  L.  R. 
840. 

110.  Road — ^Pencing.— A  County  Council 
held  liable  in  damages  for  negligent  failure  to 
fence  a  road  under  their  charge.  Strachan  v. 
Aberdeen  G.  0.,  1894,  21  R  915;  31  S.  L.  R. 
761 ;  2  S.  L.  T.  86. 

111.  Road— Fencing— Bridge— Parapet- 
Roads  and  Bridges  Act,  1878.  —  Road 
trustees  hdd  liable  in  damages  arising  from 
their  failure  to  properly  fence  a  bridge  on  a 
highway.  M^Intyre  v.  Lochaber  District  Gomr- 
miUee,  1901,  4  F.  188;  39  S.  L.  R  162;  9 
S.  L.  T.  274. 

112.  Boad  —  Fencing  —  Bnrgh  Oeneral 
Police  Act,  1862,— Held  that  the  magistrates 


of  a  burgh  were  not  liable  either  at  common 
law  or  under  the  General  Police  Act,  1862, 
for  injury  sustained  by  the  insufficient  fencing 
of  a  road  within  the  parliamentaiy  limits  of 
the  burgh,  in  respect  that  the  road  had  not 
been  placed  under  the  charge  of  the  magi»- 
trates,  but  had  remained  under  the  county 
turnpike  district  road  trustees.  Harris  v. 
Magistrates  of  Leith,  1881,  8  R  613. 

113.  Boad— Poncing- Accident  to  Child 
— Gontributory  Negligence  of  Parents.— 
A  child  under  two  years  of  age,  who  was 
accompanied  by  a  sister  three  and  a  half  years 
old,  but  by  no  grown-up  person,  wandered 
through  an  insufficient  fence  alongside  a 
public  highway  and  was  killed.  Her  parents, 
who  lived  near  the  spot,  did  not  know  the 
child  had  gone  there,  and  were  not  aware 
that  it  had  ever  been  there  before.  Held 
that  there  was  no  contributory  negligence 
on  their  part  to  free  the  road  trustees  from 
liability  for  the  death  of  the  child.  Greer  ▼. 
Stirlingshire  Boad  Trs,,  1882,  9  R  1069;  19 
S.  li.  R  887. 

114.  Boad— Fencing— Defective  Fence. — 

Held  that  a  public  road  in  a  populous  locality 
was  not  sufficiently  protected,  at  a  point  where 
it  crossed  a  burn,  by  the  erection  of  a  fence 
consisting  of  wooden  posts  three  feet  high, 
two  feet  nine  inches  apart,  with  an  iron  rail- 
ing on  the  top.  Greer  v.  Stirlingshire  Boad 
Trs,,  1882,  9  R.  1069  ;  19  S.  L.  R  887. 

115.  Boad— Fencing— Oanse  of  Injury- 
Onus  of  connecting  Injury  with  Negligence 
complained  of. — One  dark  stormy  night  a 
man  left  a  public-house  to  go  home.  He  was 
apparently  quite  sober,  and  his  house  was  but 
twenty-five  yards  distant  on  the  same  side  of 
the  road.  Next  morning  his  body  was  found 
lying  in  a  little  brook  which  ran  along  the 
opposite  side  of  the  road,  separated  therefrom 
by  a  retaining  wall  three  feet  high.  There 
was  a  mark  of  a  blow  on  the  dead  man's 
head.  No  medical  examination  was  made  of 
the  body ;  the  cause  of  death  was  left  unex- 
plained. In  an  action  by  the  widow  of  the 
deceased  against  the  burgh  commissioners, 
for  damages  for  her  loss,  she  charged  them 
with  carelessness  in  having  failed  to  properly 
fence  the  brook.  She  led  no  evidence  as  to 
the  cause  of  death.  The  Lords  were  of  opinion 
that  the  place  should  have  been  fenced ;  but, 
the  pursuer  having  failed  to  prove  the  cause 
of  death,  assoilzied  the  defenders.  Barrie  v. 
Kilsyth  Police  Gommrs,,  1898,  1  F.  194;  36 
S.  L.  R149;  6  S.  L.  T.  229. 
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116.  Road— Fencing-^Material  piled  up 
against  WaU— Child  climbs  oyer— Rele- 
vancy.— ^In  course  of  building  operations  a 
building  contractor  piled  material  upon  a 
public  road  and  against  a  wall  which  fenced 
the  road  from  a  pond.  The  top  of  the  heap 
reached  within  thirty  inches  of  the  top  of 
the  wall.  A  lad  of  seven,  mounting  the  heap, 
climbed  on  the  top  of  the  wall,  fell  into  the 
pond,  and  was  drowned.  Held  that  there  was 
no  negligence  on  the  part  of  the  builder  which 
would  found  an  action  for  damages  by  the 
child's  parent.  Horsburgh  v.  Sheach,  1900, 3  F. 
268;  38  S.  L.  R.  197  ;  8  S.  L.  T.  321. 

117.  Road— Running  Down  — Daty  of 
Driyer.  —  Observations  (per  Lord  President 
Inglis)  as  to  the  duty  of  the  driver  of  a  vehicle 
to  keep  at  a  distance  from  vehicles  in  front  of 
him.  Auld  v.  M*Bey,  <kc.,  1881,  8  R.  495 ;  18 
S.  L.  R.  312. 

118.  Road  — Running  Down  — Duty  of 
Drivers  to  Foot-Passengers.- It  is  the  duty 
of  a  driver  on  a  public  road  in  broad  daylight 
(1)  to  be  able  to  pull  up,  and  (2)  to  puU  up  so 
as  not  to  run  over  a  foot-passenger.  Anderson 
V.  Blackwood,  1885, 13  R.  443 ;  23  S.  L.  R.  227. 

119.  Road— Rnnning  Down— Foot-Pas- 
sengers—Duty  of  Driyer  of  Vehicle.— It  is 
the  duty  of  the  driver  of  a  vehicle  to  keep 
clear  of  foot-passengers  walking  in  the  middle 
of  the  road.  M^Kechnie  v.  Couper,  1887,  14  R. 
345 ;  24  S.  L.  R.  252. 

120.  Road— Running  Down— Night— No 
Lights. — Held  that  the  driver  of  a  pony  car- 
riage without  lights,  who,  driving  at  six  miles 
an  hour  on  a  dark  January  night,  knocked 
down  a  foot-passenger  on  the  carriageway  of 
a  public  road,  was  liable  in  damages  for  the 
injury.  Gibs(m  v.  Milroy,  1879,  6  R.  890 ;  16 
S.  L.  R.  476. 

121.  Road— Running  down  Child — Duty 
of  Driver— Driyer  Sitting  in  Wrong  Place 
— Oontributory  TSfegHgence.— Observations  on 
the  duty  of  the  driver  of  a  vehicle.  Grant  v. 
Glasgow  Dairy  Coy,  Ltd,,  1881,  9  R.  182  ;  19 
S.  L.  R  155. 

122.  Seller  and  Purchaser— Sale  of  Un- 
wholesome Food.  —  A  man  purchased  a  tin 
of  salmon  at  a  shop.  It  bore  no  label.  His 
son  partook  of  the  food  and  died  in  conse- 
quence of  ptomaine  poisoning.  No  special 
negligence  on  the  part  of  the  shopman  was 
alleged.    Held  that  he  was  not  liable  in  dam- 


ages to  the  purchaser  for  the  death  of  his 
son.  Gordon  v.  M'Hardy,  1903,  6  F.  210;  41 
S.  L.R.  129;  11  S.  L.  T.  490. 

123.  Seller  and  Purchaser  —  Poisonous 
Substance  Mixed  with  Article  Sold— 
Carrier. — Bags  of  sugar,  in  course  of  carriage 
by  a  railway  company,  became  impregnated 
by  a  fluid  poisonous  weed-kiUer  which  had 
been  carried  alongside  in  a  leaky  case.  The 
railway  company  was  not  made  aware  of  the 
dangerous  nature  of  the  goods.  The  con- 
signee of  the  sugar  saw  marks  of  moisture 
in  the  sugar  when  he  received  it  from  the 
company,  assumed  water  to  be  the  cause,  and 
sold  to  customers  who  ate  it  and  died.  In 
an  action  by  the  representatives  of  these 
customers  against  the  railway  company  and 
against  the  vendors  of  the  sugar,  the  Court 
assoUssied  both  sets  of  defenders,  holding  no 
fault  proved  against  either  of  them.  Oramb 
V.  Caledonian  Rly,  Coy.  and  Another,  1892,  19 
R  1054 ;  29  S.  L.  R.  869. 

124.  Shop  —  Dangerous  Condition— De- 
fective Floor— Latent  Defect— Liyitation. 

— Held  that  a  shopkeeper  was  responsible  to 
a  customer  for  the  defective  condition  of  the 
floor  of  his  shop,  which  gave  way  and  injured 
the  customer.  Dolan  v.  Burnet,  1896,  23  R 
550  ;  33  S.  L.  R  399  ;  3  S.  L.  T.  293. 

125.  Shop— Dangerous  Condition— Trap- 
Door  —  Invitation  —  Contributoxy  Negli- 
gence.— A  person  went  into  a  shop  to  buy. 
While  there  he  was  in  a  frolicsome  humour, 
and  indulged  in  horse-play  with  the  shop-boy. 
He  then  approached  the  counter  to  make  his 
purchase,  but  fell  through  a  trap-door  which 
had  been  left  open  in  the  floor  of  the  shop. 
He  was  injured.  In  an  action  at  his  instance 
against  the  shopkeeper,  held  (1)  that  the 
shopkeeper  was  in  fault  in  having  the  trap- 
door open  ;  (2)  that  a  plea  of  contributory 
negligence  must  be  repeUed.  Somerville  v. 
Hardie,  1896,  24  R  58 ;  34  S.  L.  R  49 ;  4 
S.  L.  T.  127. 

126.  Shop— Dangerous  Condition  —  Un- 
fenced  Hatchway  —  Invitation.— A  dealer 
entered  the  premises  of  a  manufacturer  on  a 
dark  evening  for  the  purpose  of  buying  cer- 
tain articles,  and  was  sent  by  one  of  the  work- 
men to  a  clerk,  who  informed  him  that  they 
did  not  sell  the  articles  desired.  On  his  way 
back  he  fell  down  an  open  hatchway  and  died  of 
the  injuries  thus  sustained.  In  an  action  of 
damages  at  the  instance  of  his  representa- 
tives against  the  manufacturer,  held  that  the 
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deceased  was  legitimately  on  the  premises, 
and  that  the  defender  was  liable  in  respect 
that  the  hatchway  was  unfenoed  and  an- 
lighted  Brady  ▼.  Parker,  1887,  U  R.  783 ; 
24  S.  L.  R.  561. 

127.  Shop  —  Pablio-HouM  —  DuigoroiiB 
Oonditioii  —  Invitation.  —  Ctrcumdancet  in 
which  a  publican  was  held  liable  for  injuries 
caused  to  a  frequenter  of  his  house  by  falling 
into  a  sunk  cellar  situated  next  to  a  lavatory, 
the  customer  having  mistaken  the  oeUar  door 
for  the  lavatory  door.  Cairns  v.  Boyd,  1879, 
6  R.  1004. 

128.  Shop  —  Pablic-HooBe  —  Dangerous 
Oondition  —  Invitation.  —  The  owner  of  a 
large  well-lit  bar  provided  lavatory  aooommo- 
dation  for  his  guests  in  a  chamber  whose  door 
bore  the  inscription  "Lavatory"  plainly 
written  and  visible  from  a  considerable  portion 
of  the  bar.  Another  door  opening  from  the 
bar  disclosed  a  small  landing  and  a  stair  lead- 
ing down  to  cellars.  The  landing  and  the 
stair  were  well  lighted  by  gas.  The  pursuer 
was  a  stranger  to  the  bar,  but  he  guessed 
that  there  was  a  lavatory;  and  so,  without 
making  any  inquiries,  he  walked  to  the  cellar 
door,  marched  in,  and,  falling  down  the  stair, 
broke  a  bone  of  his  leg.  Heldy  on  the  facts 
above  set  forth,  that  there  was  no  negligence 
on  the  part  of  the  landlord.  Mackie  v,  Mac- 
millan,  1898,  36  S.  L.  R.  137;  6  S.  L.  T. 
222. 

129.  Statutory  Powers— Negligent  Exer- 
cise of— Issue. — Whether  .  .  .  the  defenders 
carried  on  operations  ...  in  a  negligent  and 
unskilful  manner,  in  consequence  of  which  the 
pursuer's  property  was  injured  to  his  loss, 
injury,  and  damage?  M'Brids  v.  Caledonian 
Rly,  Coy,  1894,  21  R.  620  ;  31  S.  L.  R.  497 ;  1 
S.  L.  T.  659. 

130.  Street— Dangerous  Condition— Bails 
—Obligation  to  Provide  Improved  Plant.— 
The  owner  of  a  horse  which  had  been  injured 
by  its  foot  being  caught  between  the  rails 
and  causeway  blocks  laid  on  a  street  for 
waggons  raised  an  action  of  damages  against 
the  local  authority.  He  averred  fault  on  the 
part  of  the  defenders,  in  respect  that  they  did 
not  use  a  new  and  improved  description  of 
rail  which  was  introduced  since  the  laying 
down  of  the  rails  and  which  would  have 
rendered  the  accident  improbable.  Held  that, 
although  the  new  rails  were  safer,  the  de- 
fenders were  not  negligent  in  continuing  to 
use  the  old  ones,  and    defenders    assoilzied. 


Wisely  v.  Aberdem  Harbour  Commrs,,  1887,  14 
R445;  24S.  L.R.  315. 

131.  Street— Dangerous  Oondition— Duty 
of— Police  Oonunissioners. — ^Where  a  public 
street  is  dangerous,  or  in  a  dangerous  state, 
it  is  the  duty  of  the  authorities  in  whom  it  is 
vested  to  take  steps  to  ensure  the  safety  of 
the  public.  M'Fee  v.  Broughiy  Ferry  Police 
Commissioners,  1890,  17  R,  764 ;  27  S.  L.  R. 
676. 

132.  Street — Defective  Oondition  —  De- 
pressed Outter— Relevancy.— The  grating 
over  the  gutter  in  a  street  was  depressed  four 
inches.  A  lady  stepped  into  it  one  dark  night 
and  broke  her  leg.  She  sued  the  burgh  autho- 
rities for  damages,  averring  the  above  defect 
in  the  street  as  negligence.  Action  dismissed 
as  irrelevant.  Higgins  v.  Glasgow  CorporaUan, 
1901,  4  F.  94;  39  S.  L.  R.  84;  9  S.  L.  T.  236. 

133.  Street— Defective  Oondition— Man- 
hole—Reasonable   Precautions— Oontribu- 

tory  Negligence.  —  Circumstances  in  which 
held  that  the  police  authorities  of  a  burgh 
were  not  liable  for  injuries  caused  to  a  boy 
who,  while  running  along  the  street  and  look- 
ing backwards,  fell  into  a  manhole.  Adams 
V.  Magistrate  of  Aberdeen,  1884, 11  R  852;  21 
S.  L.  R.  670. 

134.  Street— Defective  Oondition— Own- 
ership of  Solum— Joint  Delinquents.  —  A 
street  in  burgh  was  outlined  by  curbstones 
and  lighted  by  the  local  authorities,  but  its 
surface  had  not  been  completely  laid.  This 
was  to  be  done  by  the  owner  of  the  solum.  A 
large  hole  which  afterwards  filled  with  water 
was  made  on  the  road,  and  aUowed  to  remain 
unprotected.  One  night  a  man  fell  into  it 
and  was  drowned.  Held  that  an  action  for 
damages  for  negligence  could  be  relevantly 
stated  by  his  widow  against  both  the  burgh 
authorities  and  the  owner  of  the  solum ;  and 
proof  before  answer  allowed.  Carson  v.  Kirk- 
caldy Magistrates,  1901,  4  F.  18 ;  39  S.  L.  R. 
13  ;  9  S.  L.  T.  204, 

135.  Street — Defective  Oondition— Lia- 
bility of  Owner  of  Solum  —  Oreditor  in 
Possession. — The  proprietor  of  property  in 
a  burgh  whose  titles  include  the  solum  of  the 
street  is  liable  to  the  public  for  the  defective 
condition  of  the  pavement  unless  the  duty  of 
keeping  it  in  order  has  been  taken  out  of  his 
hands  by  statute.  Baillie  v.  Shearet^s  Factor^ 
1894,  21  R.  498 ;  31  S.  L.  R.  390 ;  1  S.  L.  T. 
496,  609. 
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136.  Street—Footway— Defectiye  Oondi- 
tion— Letter  by  adjoining  Proprietor  ac- 
cepting Responsibility  and  undertaking 
not  to  Plead  that  the  Magistrates  were 
responsible— Responsibility  of  Magistrates 
pleaded — ^Expenses. — ^An  action  of  damages 
was  raised  against  the  N.  B.  Rubber  Coy.  on 
acoount  of  injuries  sustained  by  the  pursuer 
through  falling  on  a  rubber  pavement  made 
by  defenders  and  placed  in  Princes  Street, 
Edinburgh.  Before  the  action  was  raised  the 
defenders  through  their  agents  stated  that 
they  were  prepared  to  accept  responsibility  for 
any  defect  in  the  pavement,  and  would  not 
plead  that  the  magistrates  were  responsible. 
After  defences  were  lodged  the  defenders  added 
a  plea  that  the  magistrates  were  responsible 
under  the  Police  Acts.  Held  that  this  plea 
fell  to  be  sustained  and  action  dismissed,  but 
no  expenses  found  due.  Davidson  v.  N.  B, 
Rubber  Coy,,  1894  (O.  H.),  2  S.  L.  T.  76. 

137.  Street— Footway— DefectiTe  Con- 
dition—Liability of  Proprietor.  —  A  man 
havii\g  sustained  injuries  by  falling  through 
a  defective  paving-stone  into  a  cellar  in  front 
of  a  shop,  sued  the  proprietor  of  the  shop  for 
damages.  The  jury,  upon  the  facts  proved, 
found  for  the  defender,  and  the  Court,  on  a 
motion  for  a  new  trial,  refused  to  disturb  the 
verdict.  M'Ewen  v.  Lawdm,  1881, 19  S.  L.  R. 
22. 

138.  Street— Footway— Defective  Oon- 
dition— Interference  by  Third  Person  with 
Oompnlsory  Powers  —  Injury  to  Member 
of  Public. — Maxton  was  the  owner  of  a  house 
in  W.  Street,  Glasgow,  and  liable  to  the  public 
for  the  upkeep  of  the  pavement  in  front  of 
his  property.  The  Caledonian  Railway  lifted 
the  pavement  in  the  course  of  operations,  for 
which  they  had  statutory  powers,  and  relaid 
it  so  badly  that  Mrs.  Dunlop  fell  on  it  and 
sprained  her  ankle.  It  was  a  condition  of  the 
Caledonian  Company's  operations  that  they 
should  restore,  to  the  satisfaction  of  the  Glas- 
gow Corporation,  any  pavements  with  which 
they  interfered.  They  did  not  so  restore  the 
pavement  opposite  Maxton*s  house,  although 
he  repeatedly  called  on  them  to  do  so.  It  was 
while  Maxton  was  negotiating  with  the  rail- 
way company  that  Mrs.  Dunlop  was  injured. 
In  an  action  by  Mrs.  Dunlop  against  Maxton, 
held  that  he  was  not  bound  to  restore  the  pave- 
ment in  so  far  as  it  had  been  interfered  with 
by  the  railway  company,  and  thai  he  was  not 
liable  in  damages  to  Mrs.  Dunlop.  Dunlop  v. 
Maxton,  1898,  1  F.  27 ;  36  S.  L.  R.  24 ;  6 
S.  L.  T.  176. 


139.  Street— Footway— DefectiTe  Ckmdi- 
tion — Grating- Property  in  Pavem^it.— A 
lady  tripped  over  a  half  brick  which  was  stuck 
iu  a  trap-opening  in  a  pavement  in  a  street 
by  way  of  substitute  for  a  regular  grating. 
She  sued  the  owner  of  the  adjoining  house 
for  damages  for  injuries  sustained,  averring 
that  he  was  owner  of  the  pavement,  and  that 
the  trap,  which  was  properly  there,  was  care- 
lessly protected  by  the  half  brick  instead  of 
an  iron  grating  as  required  by  a  Local  Police 
Act.  Issue  allowed,  which  included  the  ques- 
tion of  property  in  the  pavement.  Doran  v. 
GUm  and  (Hhers,  1900  (O.  H.),  8  S.  L.  T.  199. 

140.  Street  —  Footway  —  Obetmction— 
Stepping-Stone— Relevancy.- Issue  allowed 
to  try  the  question  whether  a  proprietor 
whose  garden  adjoined  a  public  street  was 
liable  in  damages  for  having  placed  in  front 
of  his  property  a  stepping-stone  which  pro- 
jected on  the  pavement.  The  pursuer  had 
stumbled  over  the  stepping-stone  and  sus- 
tained injuries.  Shearer  v.  Malcolm,  1898,  36 
S.  L.  R.  924. 

141.  Street— Footway— Statntoxy  Daty 
to  Uphold  —  Ownership  of  Solum  —  Rele- 
vancy.—Sec.  317  of  the  Glasgow  Police  Act, 
1866,  empowers  the  magistrates  to  caU  upon 
the  owner  of  lands  in  burgh  to  repair  the 
pavement  opposite  his  property.  Right  to 
the  owner  to  appeal  within  six  days  is  con- 
ferred by  sec.  .322.  Within  five  days  of  such 
a  notice  being  given  by  the  magistrates  of  a 
defect  in  the  pavement  opposite  the  defender's 
lands  the  pursuer  was  injured  by  reason  of 
the  defect.  It  being  found  that  the  defender 
was  not  owner  of  the  solum  of  the  pavement, 
held  that  there  was  no  relevant  averment  of 
breach  of  statutory  duty.  ChrtsHe  v.  Glasgow 
CorpoTfUim  and  Others,  1899,  36  S.  L.  R.  694; 
7  S.  L.  T.  27. 

142.  Street  —  Obstmction  —  Brazier  in 
Street  —  Ii^nry  to  Child.  —  Held  no  negli- 
gence for  a  contractor  laying  a  sewer  in  a 
pubUc  street  to  light  a  fire  in  a  brazier  and 
leave  it  unwatched,  whereby  a  child  of  five 
years  was  injured.  M'Lelland  v.  Johnstone, 
1902,  4  F.  469;  39  S.  L.  R.  326;  9  S.  L.  T. 
379. 

143.  Street— Obstmction-Man  IxvJnred 
by  Stombling  over  Mnd-heap  —  General 
Police  Act,  1862. — The  commissioners  of 
police  of  a  burgh  employed  a  servant  to  clear 
the  streets  of  mud  and  collect  it  in  heaps  for  re- 
moval by  a  contractor.    The  mud  on  a  certain 
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street  had  been  brushed  to  the  side,  and  on 
the  following  morning  the  oomnisssioners' 
servant  attempted  to  coUeot  it  in  heaps,  but 
owing  to  its  watery  state  he  oould  only  gather 
it  together  in  liquid  accumulations.  He  had 
to  stop  work  owing  to  a  dense  fog.  The  day 
was  frosty  and  the  mud  became  partially 
froien.  llie  contractor's  men  were  on  their 
way  to  remove  the  mud,  but  had  to  return  on 
account  of  the  fog,  which  continued  all  day. 
In  the  afternoon  the  pursuer,  a  carter,  while 
leading  his  horse  and  cart  along  the  side  of 
the  road  to  avoid  the  traffic,  tripped  over  the 
mud  and  fell  and  was  injured.  Held  that  the 
commissioners  were  not  liable.  Barton  ▼. 
Kinning  Park  Commistumers,  1892,  29  S.  L.  R 
329. 

144.  Street— ObBtmctio&—BabbiBh  Heap 
—Contract  by  Police  OommiaiionerB  for 
(neudng  Street  —  Liability.  —  ^<;M  that 
police  commissioners  were  not  relieved  from 
liability  for  an  accident  arising  from  a  heap 
of  rubbish  being  left  on  a  street  by  having 
contracted  with  a  person  to  clean  the  street 
and  remove  refuse.  Stephen  v.  Thurso  Police 
Commisiioneri^  1876,  3  R.  535;  13  S.  L.  R 
339. 

■ 

145.  Street  —  ObBtmction  —  Projectiiig 
House. — Held  that  the  magistrates  of  Mussel- 
burgh were  not  guilty  of  negligence  because 
they  permitted  an  ancient  house  to  jut  into  an 
ancient  street,  with  the  effect  of  obstructing 
the  view  along  the  street,  so  that  passengers 
had  to  go  round  the  comer  cautiously.  The 
magistrates  had  no  power  to  remove  the  old 
house.  Mackenzie  v.  Musselburgh  MagittraJtee^ 
1901,  3  F.  1023;  38  S.  L.  R.  754;  9  &  L.  T. 
137. 

146.  Street— ObBtmction— Wheelbarrow. 

— Held  not  negligent  to  have  left  a  wheel- 
barrow in  a  lane  communicating  with  a  street. 
A  child  played  with  the  barrow  and  swung  it 
over  and  was  injured.  Duff  v.  Naiioiml  Tele- 
phone Coy,j  1889,  16  R  675;  26  S.  L.  R 
512. 

147.  Street— Begulation  of  Traffic— A 
special  cart  track  was  laid  along  a  street  in 
such  a  way  that  persons  using  it  drove  with 
the  wheels  of  their  carts  within  a  few  inches 
of  the  pavement,  from  which  it  was  separated 
by  a  deep  gutter.  A  child  playing  on  the 
pavement  tripped  in  the  gutter  and  fell  under 
the  wheels  of  a  passing  cart.  Held  that  no 
negligence  appeared  on  the  part  of  the  street 
authorities.    Scott  v.  Glasgow  Police  Commis- 


sioners,  1894,  21  R  466  ;  31  S.  L.  R  370;  1 
&  L.  T.  482. 

148.  Street  —  Bimaway  Hone. —When 
Durkie^s  van  was  being  driven  down  Looms 
Road  by  Thomas  Nannery  the  back  band  broke, 
and  the  van  fell  on  the  quarters  of  the  horse. 
It  bolted,  and  knocked  down  Christina  Snee. 
The  harness  was  new,  the  driver  experienced, 
the  horse  old  and  tame.  Held  that  Durlde  was 
not  responsible  for  the  accident.  Snee  v.  Durhie^ 
1903,  6  F.  42;  41  8.  L.  R  39;  11  8.  L.  T* 
397. 

149.  Street— Bonaway  Horse— Carelefla- 
nees  in  Yoking— Beleraacy.— In  support  of 
an  action  of  damages  for  injury  caused  by  the 
defender's  horse,  which  bolted  down  a  public 
street,  it  was  averred  that  the  mishap  had 
occurred  '*  through  the  carelessness  of  the 
defender  or  his  servants,  in  consequence  of 
the  animal  not  being  properly  attended  to 
while  being  yoked  to  a  cart  in  a  place  in  cloae 
proximity  to  a  busy  public  thoroughfare,  in 
respect  that  the  animal  was  left  entirely  un- 
controlled, and  with  no  one  at  its  head,  especi- 
ally as  the  animal  was  known  to  the  defender 
and  his  servants  to  be  spirited."  Held  (Ld. 
Young  dissenting)  that  the  action  was  irre- 
levant. Smith  v.  Wallace  d:  Coy.,  1898,  25  R 
761 ;  35  8.  L.  R  583 ;  5  a  L.  T.  356. 

150.  Street— Bnnaway  Horse— Fault  in 
entmsting  Boy  with  Horse.— A  person  who 
had  been  injured  by  a  runaway  horse  raised 
an  action  of  damages  against  the  rider  (a  boy 
of  fourteen)  and  also  against  his  father  for 
having  entrusted  him  with  the  horse.  The 
Court  allowed  an  issue  against  both  defenders. 
Brovm  v.  Fulton,  1881,  9  R  36 ;  19  8.  L.  R 
24. 

151.  Street—Bimaway  Horse— Horse  left 
Unattended.— A  carter  left  his  horse  and 
cart  standing  unattended  at  the  door  of  a 
shop  while  he  went  inside  to  inquire  where  he 
should  put  the  goods  which  he  had  to  deliver. 
The  horse  was  a  quiet  beast,  accustomed  to  be 
left  alone.  The  shop  was  not  far  from  a  rail- 
way bridge,  under  which  a  train  happened  to 
pass  during  the  carter's  absence.  The  horse 
took  fright,  bolted,  and  injured  a  woman. 
Held  (Ld.  Trayner  dissenting)  that  the  carter's 
employer  was  liable  in  damages.  M'EvHin  v. 
Cuthilly  1897,  25  R  57 ;  35  8.  L.  R  58 ;  5 
S.  L.  T.  181. 

152.  Street  —  Bnnaway  Horse  —  Horse 
left  Unattended— Belevancy.— A    pursuer 
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averred  that  the  defender's  horse  had  been 
left  unattended  in  a  street,  that  it  had  bolted, 
and  that,  dashing  through  the  window  of  his 
jeweUer's  shop,  it  had  done  much  damage. 
Held  that  the  averments  were  relevant  to 
entitle  the  pursuer  to  an  issue.  Mcintosh  v. 
Waddell,  1896,  24  R.  80;  34  S.  L.  li.  63; 
4  S.  L.  T.  126. 

153.  Street  —  Bnnaway  Hone  — Hone 
left  Unattended — Relevancy.— Averments 
that  a  carter  in  charge  of  a  horse,  known  to 
be  nervous,  had  left  it  unattended  in  a  street 
in  burgh  in  breach  of  a  recognised  custom  and 
of  a  Local  Police  Act, — ^'M  relevant  to  sup- 
port an  action  against  the  employers  of  the 
carter  at  the  instance  of  a  passer-by  who  had 
received  injuries  from  the  bolting  of  the  horse. 
M'Caims  v.  JVordU  d:  Coy.,  1901,  8  S.  L.  T. 
354. 

54.  Street— Runaway  Hone— Hone  left 
Unattended. — Inside  a  closed  yard,  which  was 
separated  from  a  public  street  by  a  gate,  the 
driver  of  a  van  took  a  load  on  board.  For 
ease  in  working  he  had  removed  his  coat, 
which  remained  hanging  upon  a  door  some 
three  yards  distant  from  the  spot  where  the 
oart  stood  and  still  further  distant  from  the 
gate.  When  the  cart  was  laden  the  driver 
opened  the  gate  of  access  to  the  street  and 
went  for  his  coat.  At  that  moment  the  van 
pony  trotted  off  into  the  street  and  knocked 
down  the  pursuer.  Held  that  the  driver  was 
in  fault  (Ld.  Trayner  doubtful).  Milve  db 
Coy.  V.  Nimmo,  1898,  25  R.  1150;  35  S.  L.  R. 
883  ;  6  S.  L.  T.  115. 

155.  Street — Runaway  Horse— Violation 
of  Bye-Law— Daty  of  Oab-Driver.— A  cab- 
driver,  on  arriving  at  a  cab-stance,  took  the 
bit  out  of  the  horse's  mouth  and  put  on  a 
nosebag.  From  some  unexplained  cause  the 
horse,  which  was  a  quiet  animal,  ran  off,  and 
did  damage  in  his  flight.  Oinnions  that  the 
driver  was  not  in  fault,  although  he  had  vio- 
lated a  bye-law.  Shaws  v.  Croall  ds  Sons,  1885, 
12  R.  1186;  22  8.  L.R.  792. 

156.  Street— Running  Down— Foot-Paa- 
aenger — Warning. — Hdd  that  the  driver  of 
a  vehicle  in  a  street  is  not  exempted  from 
liability  for  running  down  a  foot-passenger  in 
daylight  by  merely  keeping  his  own  side  of 
the  road  and  calling  out.  Clerk  v.  Petrie,  1879, 
6  R  1076 ;  16  S.  L.  R.  626. 

157.  Street— Rnnning  Down— Relevancy. 

— Facts    held   relevant    to  infer  negligence. 


Alexander  v.  Philip,  1899,  1  F.  985  ;  36  S.  L.  R 
805. 

158.  Street  — Running  Down— OoUision 
between  Tramcar  and  Gab.— A  tramcar 
collided  with  a  cab  standing  on  the  tramway 
rails.  Held  that  the  driver  of  the  tramcar 
was  in  fault,  in  respect  that  he  did  not  stop 
the  car  when  he  first  noticed  the  cab.  M^Der- 
maid  v.  Edinburgh  Street  Tramways  Coy.  Ltd., 
1884, 12  R.  15 ;  22  S.  L.  R.  13. 

159.  Street— Running  Down— Gontrilm- 
toxy  Negligence— Rule  of  the  Road— Tram- 
way Oars. — Observations  {per  Lord  Justice- 
Clerk)  on  the  rule  of  the  road,  and  on  the  rules 
for  passing  tramway  cars.  Ramsay  v.  Thomson 
d6  Sons,  1881,  9  R.  140  ;  19  S.  L.  R.  125.  Cf. 
No.  164, 

160.  Street— Running  Down— Child- 
GycliBt— Failure  to  have  Bicycle  under 
OontroL — ^A  cyclist  rode  a  bicycle  at  the  rate  of 
six  or  seven  miles  an  hour  through  a  town  when 
a  number  of  people  were  standing  or  saunter- 
ing in  the  street.  On  overtaking  a  group  of 
four  persons  he  blew  his  whistle  and  they  got 
out  of  his  way  with  some  difficulty.  In  con- 
sequence of  the  obstruction  caused  by  these 
persons  he  did  not  see  that  a  little  girl  of  five 
years  old  was  running  down  a  cross  street, 
and  in  the  result  she  got  in  front  of  the 
bicycle  and  was  knocked  down  and  injured. 
Held  that  the  defender  was  in  fault  in  not 
having  his  bicycle  under  such  control  that  he 
could  have  stopped.  Foster  v.  RinUnd,  1891, 
28  S.  L.  R.  636. 

161.  Street— Running  Down  — Child  — 
Contributoxy  Negligence  of  Parent.— Two 
children,  aged  three  and  five  years  respec- 
tively, were  run  down  while  crossing  a  crowded 
street.  In  an  action  of  damages  raised  by  the 
father  on  their  behalf,  held  that  there  was  no 
contributory  negligence  on  the  part  of  the 
father  in  allowing  them  to  be  on  the  street 
without  any  one  in  charge  of  them.  Martin 
V.  Wards,  1887,  14  R  814;  24  S.  L.  R  586. 

162.  Street— Running  Down— Horse  and 
Van  —  Contributoxy  Negligence.  —  In  an 
action  brought  by  a  widow  and  her  four 
children  to  recover  damages  for  loss  sustained 
through  the  death  of  the  husband  and  father, 
an  old  man,  who  was  run  over  in  the  street  by 
a  van  and  killed,  it  was  proved  (1)  that  the 
accident  happened  in  daylight ;  (2)  that  the  van 
was  being  driven  at  a  slow  trot ;  and  (3)  that 
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the  driver  called  out  to  the  old  man,  who 
halted  and  then  tried  to  oroM  in  front  of  the 
van,  which,  however,  knocked  him  down  and 
killed  him.  Held  that  the  accident  was  not 
caused  by  the  negligence  of  the  driver. 
Docherty  v.  l^aUofi,  1884,  21  S.  L.  R  449. 

163.  Street— Bumiiig  Down—Motor  Oar 

-^Orowd.— French  v.  MitcIuU^  1901,  9  S.  L.  T. 
219. 

164.  Street— BumiBg  Down— PMsenger 
Alightiiig  from  Tnuncar  —  Ck>ntributor7 
Negligence. — A  passenger  while  crossing  from 
a  tramcar  to  the  pavement  was  run  down  by 
a  carriage  passing  the  car  on  the  left-hand 
side.  In  an  action  for  damages  raised  by  him 
against  the  owner  of  the  carriage,  held  that 
the  pursuer  had  been  guilty  of  contributory 
negligence.  Observed  that  a  vehicle  following 
a  tramcar  must  pass  it  on  the  left-hand  side. 
Jardine  v.  Stonefield  Laundry  Coy.,  1887,  14  R. 
839 ;  24  S.  L.  R.  599. 

165.  Street— Biinning  Down— BegolAtion 
of  Traffic  — Belevancy.  — In  an  action  for 
damages  for  personal  injuries,  the  pursuer 
averred  that  she  had  been  run  down  by  a 
tramcar  driven  by  a  servant  of  the  Glasgow 
Corporation.  She  averred  negligence  of  the 
defenders— (1)  the  driver  was  reckless;  (2) 
there  should  have  been  present  police  con- 
stables to  regulate  the  traffic.  Held  {follow- 
ing Young  v.  Magistrates  of  Glasgow.  1891, 18  R. 
825)  that  averment  (2)  was  irrelevant,  in  re- 
spect that  the  management  of  the  police  was 
vested  in  the  Police  Commissioners.  M^Coll 
V.  Glasgow  Corporation,  1898  (O.  H.),  5  S.  L.  T. 
326. 

166.  Tenant— Tenement— Insecure  Con- 
dition of  Door.  —  A  door  of  a  tenement 
through  being  insecurely  fixed,  fell  upon  and 
killed  a  boy.  Held  that  the  tenants  of  the 
premises  were  liable  in  damages  for  his  death. 
Beveridge  v.  Kinnear  <£•  Coy.,  1883,  11  R  387; 
21  S.  L.  R  260. 

167.  Tenant— Fall  of  Building- Liability 
for  Iivjnry  Caused  by  Fall— Claim  of  Belief. 
— Where  a  building  fell  and  killed  a  horse 
belonging  to  a  carrier  employed  by  the  tenant, 
and  it  was  proved  that  the  tenant  had  over- 
loaded the  building  and  given  no  warning  of 
its  manifest  insecurity,  held  that  the  tenant 
was  liable  to  the  carrier,  any  claim  of  relief 
against  the  landlord  being  reserved.  Cale- 
donian Rly.  Coy.  v.  Greenock  Sacking  Coy.  and 
Others,  1875,  2  R  671 ;  12  S.  L.  R  443. 


168.  Theft— Bemoteness  of  LUnry. — It  is 

the  duty  of  a  person  working  under  statutory 
powers  on  the  property  of  another  to  leave 
such  property  in  a  condition  of  security  from 
exposure  to  acts  of  theft.  He  is  liable  in 
damages  to  the  proprietor  for  negligence  in 
this  respect  which  leads  to  the  commission  of 
theft.  Marshall  v.  Caledonian  Rly.  Coy.,  1899, 
1  F.  1060;  36  3.  L.  R  845;  7  a  L.  T.  142. 

169.  TreipaMer— ActingB  of;  which  Be- 
snlt  in  liOia. — A  farmer's  horse  took  fright 
at  an  erection  set  up  by  a  trespasser  in  his 
field,  and  the  farmer  received  injuries.  Held 
that  he  might  recover  damages  from  the  tree- 
passer.  Oibson  V.  Stewart,  1894,  21  R  437; 
31  S.  L.  R  368 ;  1  S.  L.  T.  479. 

170.  TresiMUMer— Ohild— Bangerons  Place 
— Fencing — BeloTancy. — A  pursuer  averred 
that  the  defender  had  failed  to  fence  a  door- 
way giving  access  to  a  tannery  from  a  piece  of 
vacant  ground,  where,  in  the  defender's  know- 
ledge, children  were  wont  to  play.  The  pur- 
suer's child  fell  into  a  tan-pit  and  was  drowned. 
Held  that  the  pursuer  had  stated  a  relevant 
case  for  damages  sgainst  the  defender.  Laugh- 
Ian  V.  Croall,  1896  (O.  H.),  3  S.  L.  T,  209. 

171.  TrespaBser— Child— Dangerona  Place 
— Fencing. — A  child,  on  its  way  to  school  by 
a  private  road,  took  a  short  cut  across  au 
adjacent  piece  of  ground  in  which  there  was  a 
clay  pit.  The  clay  pit  and  ground  were  un- 
fenced  from  the  road.  It  was  averred  that 
children  used  the  ground  as  a  playground,  and 
took  short  cuts  across  it,  with  the  knowledge 
of  the  proprietors.  The  child  having  fallen 
into  the  pit  and  been  killed,  held  that  his 
father  had  no  claim,  on  the  above  facts,  against 
the  proprietors  for  reparation.  Devlin  v. 
Jeffray's  Trs.,  1902,  6  F.  130 ;  40  &  L.  R  92 ; 
10  S.  L.  T.  375.  FoUovfed  in  similar  circum- 
stances where  a  child  was  injured  by  unfenced 
machinery  on  waste  ground.  Cummings  v. 
Damgavil  Coal  Coy.,  1903, 5  F.  130 ;  40  S.  L.  R 
389  ;  10  S.  L.  T.  660. 

172.  Trespasser— Property — Dangerons 
Condition —  "  Unnecessarily  passing  over 

Gronnd." — Not  far  from  Leith  docks  there  is 
a  piece  of  waste  ground  across  which  runs  a 
footway,  used  as  a  short  cut  by  persons  leav> 
ing  the  docks.  In  a  comer  of  this  ground, 
and  close  to  the  footpath,  the  defender  had 
erected  a  pile  of  staging.  The  pursuer  was  a 
sailor.  One  morning  his  son,  a  lad  of  nine 
years,  went  to  the  docks  to  ask  if  his  father's 
ship  had  arrived.    On  his  way  home  he  made 
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use  of  the  short  cut  past  the  pile  of  staging, 
and,  as  he  passed,  the  staging  was  blown  over 
and  killed  him.  In  an  action  for  damages  by 
the  boy's  father,  it  being  proved  that  the 
staging  was  carelessly  piled  up,  the  defender 
asked  the  presiding  judge  to  direct  the  jury 
that  he  was  ^'  under  no  duty  to  protect  per- 
sons unnecessarily  passing  over  the  ground 
on  which  the  stagings  were  stored. "  Held  that 
the  judge  had  rightly  refused  to  give  such  a 
direction,  and  a  bill  of  exceptions  against  his 
ruling  disallowed.  Messer  v.  Cranston  <h  Coy., 
1897,  26  R.  7 ;  36  S.  L.  R.  42  ;  5  S.  L.  T. 
136. 

173.  Tresiiasser— Mine—Ooal  Mines  Re- 
gulation Act,  1872. — The  defenders  were 
owners  of  a  coal-pit.  The  pit  was  fenced,  but 
on  one  occasion  a  gate  in  the  fence  was  left 
open  while  the  defenders'  servants  removed 
from  the  vicinity  of  the  pit  a  stranger  who 
was  intoxicated.  Before  the  gate  was  closed 
the  stranger  returned,  and,  falling  down  the 
pit,  was  killed.  In  an  action  by  his  father 
Jield  that  the  defenders  were  not  liable  at 
Common  Law;  and  that  as  the  temporary 
opening  of  the  gate  was  not  an  infringement 
of  subsec.  14  of  sec.  61  of  the  Coal  Mines 
Regulation  Act  (36  &  36  Vict.  c.  76),  they 
were  not  liable  under  that  Act.  Sinnerton  v. 
Merry  <k  Cuninglume,  1886,  13  R.  1012;  23 
S.  L.  R  726. 

174.  TresiMsser— Child— Private  RaU- 
way. — A  child  three  jrears  of  age  was  killed 
while  playing  on  a  private  railway.  In  an 
action  of  damages  against  the  proprietor,  hdd 
that,  in  the  circumstances,  he  was  not  in  fault. 
Morran  v.  WaddeUy  1883, 11  R  44 ;  21  S.  L.  R 
28. 

175.  Trespasser— Child— Unfenced  Rail- 
way.— ^A  railway  company  held  responsible  for 
the  death  of  a  child  through  an  accident  on 
their  siding,  where  the  Court  was  of  opinion 
that  adequate  means  had  not  been  taken  for 
the  security  of  children,  known  by  the  com- 
pany to  frequent  the  siding.  Haughton  v. 
iV.  B.  Rly.  Coy.,  1892,  20  R.  113  ;  30  S.  L.  R 
111. 

176.  TresjMisser— Dangerous  Place-'Fenc- 
ing. — A  lad  sixteen  years  of  age  was  drowned 
while  playing  with  a  raft  which  he  had  built 
and  launched  in  a  pond  belonging  to  harbour 
trustees,  lying  in  proximity  to  a  place  to 
which  the  public  had  access,  and  from  which 
it  was  not  fenced  off.  Held  that  the  harbour 
trustees  were  not  guilty  of  negligence.    Forbes 


V.  Aberdeen  Harbour  Commrs.,  1888,  16  R.  323 ; 
25  S.  L.  R.  239. 

177.  TresiMisser— Dangerous  Place  near 
Public  Road— Fencing.— A  proprietor  owes 
no  duty  to  the  public  to  fence  a  dangerous 
place  (a  quarry,  e,g.)  on  his  lands  removed 
some  160  yards  from  a  public  road.  Prentice 
V.  AsseU  Coy.  Ltd.,  1890, 17  R  484 ;  27  S.  L.  R 
401.  Paton  v.  United  Alkali  Coy.  Ltd.,  1894, 
22  R  13;  32  S.  L.  R  19;  2  S.  L.  T.  260. 

178.  TresiMissers  —  Obligations  of  Pro- 
prietors of  Lands  towards.— Par  Ld.  Kin- 
near: — It  was  said  that  there  is  a  doctrine 
admitted  in  the  law  of  England  which  has  not 
been  received  in  our  law,  that  when  people 
come  on  the  lands  of  others  for  their  own 
purposes,  without  right  or  invitation,  they 
must  take  the  lands  as  they  find  them,  and 
if  they  are  exposed  to  injury  from  unseen 
dangers  they  must  take  care  of  themselves 
and  cannot  throw  any  responsibility  upon  the 
persons  on  whose  lands  they  have  trespassed. 
If  that  is  a  correct  statement  of  the  law,  I  am 
of  opinion  that  there  is  no  such  distinction  as 
is  supposed  between  English  and  Scotch  law, 
and  that  this  doctrine  is  just  as  clearly  a  part 
of  our  law  as  it  is  said  to  be  of  the  law  of 
England.  Devlin  v.  Jeffray's  Tr$.,  1902,  6  F. 
130 ;  40  S.  L.  R  92;  10  S.  L.  T.  376.  Cum- 
mings  v.  DamgavU  Coal  Coy,,  1903,  6  F.  613  ; 
40  S.  L.  R  389;  10  S.  L.  T.  660. 


NEGOTIABLE  mSTRUMENT 

1.  Bonft  ildes— Pledge  of  Stolen  Bonds.— 
A  person  holding  negotiable  bonds  in  good 
faith  and  for  value,  has  a  title  in  them  good 
against  the  world,  including  an  original  owner 
from  whom  they  had  been  stolen.  A  stole 
Uruguay  bonds  from  B.,  and  deposited  them 
with  C.  in  security  of  an  advance.  C.  received 
them  in  good  faith,  believing  them  to  be  A's 
property.  Some  time  afterwards  A.  wrote  0. 
enclosing  a  cheque  in  payment  of  the  advance, 
at  the  same  time  begging  him  to  return  the 
bonds.  C.  returned  them  at  once,  and  they 
fell  into  the  hands  of  B.,  their  original  owner. 
A.'s  cheque  was  dishonoured,  he  himself 
absconded,  and  0.  demanded  from  B.  either 
payment  of  the  cheque  or  delivery  of  the 
bonds.  Held  (1)  that  O.'s  title  to  the  bonds 
was  good ;  (2)  that  he  had  not  given  up  his 
title  by  sending  them  back  on  receiving  the 
cheque ;  (3)  that  he  was  entitled  to  delivery. 
fValker  d:  Waison  v.  Sturrock,  1897  (O.  H.),  36 
S.  L.  R  26. 
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NOBILE  OPPIOIUM 

BoABD,  Lapbid,  8,  9. 
Blkctionb,  2-7. 
inoobporation,  moribund,  1. 

INTSBIM  APPOINTMBKTB,  14-22. 

Name,  Authobitt  to  Chahob,  10, 11. 
Pboductionb,  Xbakbmibbion  of,  13. 
Public   Recobds,  Complktion,  Ac  of, 

23,  24,  31-33. 
Public  Rbcobdb,  Tbavbmibbjon  of,  12, 

26-31. 

Rbolaimwo  Notb,  34. 
Rbtubmino  Officbb,  2-& 
Road  Libtb,  35. 


1.  Application  of  Funds  of 
— Naarlj  Extinct— SzclnsiTe  Tzmding  in 
Boxglis  Act,  1846— Prooednre.— An  ancient 
incorporation  in  a  burgh  having  applied  to 
the  Court  to  approve  of  certain  resolutions  as 
to  the  application  of  their  funds,  the  Court  re* 
mitted  to  the  Registrar  of  Friendly  Societie?*^ 
and  uptin  his  report  approved  of  the  resolutions 
subject  to  certain  amendments  suggested  by 
him.  Tlie  United  Incorporation  of  Maaons  and 
Wrighis  of  Haddington,  1881,  8  R.  1029;  18 
S.  L.  R.  550. 

2.  Burgh— Municipal  Election— Appoint- 
ment of  Betuming  Officer.— The  provost 
and  one  of  the  two  junior  magistrates  of  a 
police  burgli  were  candidates  for  re-election, 
and  the  other  junior  maj^'istrate  had  died. 
There  being  thus  no  one  entitled  to  act  as 
returning  officer  in  the  municipal  election,  the 
Court  appointed  the  Sheriff-Substitute^  whom 
failing  the  senior  Sheriff-Clerk  Depute,  to  dis- 
charge tha;  office.  Muirhead,  1886,  14  R.  18  ; 
24  S.  L.  R.  18.  Of.  Magistrates  of  Dunfermline, 
1877,  5  R.  47 ;  15  S.  L.  R.  31. 

3.  Burgli— Municipal  Election— Appoint- 
ment of  Betuming  Officer— Act  3  ft  4 
Wm.  IV.  c.  76;  15  &  16  Vict.  c.  32.— 
All  the  magistrates  of  a  burgh  having  vacated 
office  at  the  same  time  and  having  been 
nominated  for  re-election,  there  was  no  return- 
ing officer  to  act  on  the  day  of  the  poll.  The 
Couit,  on  their  application,  appointed  a  re- 
turning officer.  Magistrates  of  Peebles,  1881, 
9  R.  80 ;  19  S.  L.  R.  48. 

4.  Burgh— Municipal  Election— Return- 
ing Officer— Disqualification— Appointment 
of  Substitute. — The  Court,  on  the  petition  of 
the  provost  and  magistrates  of  a  royal  burgh, 


nominated  a  returning  officer  to  act  at  the 
annual  election,  where  the  person  upon  whom 
the  duty  naturally  fell  was  incapacitate  1  from 
acting.  Renfrew  Magisiratm,  Petitioners,  1897, 
25  R  18 ;  35  S.  L.  R.  174;  5  S.  L.  T.  137. 

5.  Burgh— Municipal  Election— Appoint- 
ment of  Betnning  Officer  —  By  Lord 
Ordinary  on  BiUl. — Where  the  ujagistrate 
whose  duty  it  was  to  act  as  returning  officer 
at  a  municipal  election  had  resigned  office 
previous  to  the  date  of  the  election,  the  Lord 
Ordinary  on  the  Bills  appointed  the  provoet^ 
who  went  out  of  office  on  th«  day  of  election 
and  did  not  seek  re-election,  to  act  as  returning 
officer.  MagidraUs  of  PoUokdiaws^  Petitioners, 
1882  (0.  H.),  80  S.  L.  R.  19. 

6.  Burgh— Municipal  Election— Betum- 
ing Officer— Disqualification— Appointmeiit 
of  Bubstitnte. — A  senior  bailie,  upon  whom 
the  duty  of  returning  officer  at  a  municipal 
election  had  devolved,  declined  to  discharge  it 
on  the  ground  that  he  had  taken  an  active 
jtart  in  promoting  the  election  of  a  particular 
candidate.  The  Court,  while  holding  that 
there  was  no  disqualification,  appointed  the 
bailie  next  in  seniority  to  act  in  his  place. 
Observed  {per  Lord  President  Inglis)  that  magifr- 
trates  in  burghs  are  not  entitled  to  decline  to 
perform  duties  laid  upon  them  by  Act  of  Par- 
liament Magistrates  of  Musselburgh,  1881, 9  R. 
78  ;  19  S.  L.  R.  48. 

7.  Burgh— Municipal  Election— Oeneral 
Police  and  Improvement  Act,  1862,  Amend- 
ment Act^  1677. — ^Where  the  regular  election 
of  police  commissioners  in  a  burgh  which  had 
adopted  the  General  Police  and  Improvement 
Act,  1862,  had  cea»ed,  the  Court,  on  the 
petition  of  seven  householders,  authorised  and 
ordained  the  Sheriff-Substitute  to  convene  a 
meeting  of  the  householders  in  the  burgh  for 
the  election  of  commissioners.  Brander,  1890, 
17  R.  1264  ;  27  S.  L.  R.  900. 

8.  Casus  improvisus— Beconstitntion  of 
Lapsed  District  Board— Salmon  Fisheriea 
Act)  1862. — A  fishery  district  board  lapsed 
on  the  expiry  of  the  period  for  which  the 
members  were  elected  without  the  election  of 
a  new  board.  A  petition  was  pi-esented  to  the 
Court  for  a  remit  to  the  Sheriff  to  reconstitute 
the  boaitl.  Petition  gratited,  Campbells,  1883, 
10  R  819. 

9.  Casus  improTisus— Beconstitution  of 
Lapsed  District  Board— Salmon  Fisheriea 
(Scotland)  Act,  1862,  sees.  18  and  24.— A 
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district  board  had  been  constituted  under  the 
provisions  and  in  terms  of  the  Salmon  Fisheries 
(Scotland)  Act,  1862,  for  the  preservation  of  the 
fisheries  in  a  district,  but  had  subsequently 
lapsed  upon  the  expiry  of  the  three  years'  term 
of  office  of  the  persons  first  elected  without  a 
new  board  having  been  elected.  The  Court 
granted  the  prayer  of  u  petition  by  two  of  the 
proprietors,  qualified  under  the  18th  section 
of  the  Act,  asking  a  remit  to  the  Sheriff  to 
reconstitute  the  board  according  to  the  forms 
prescribed  by  the  Act  in  the  case  of  a  first 
election.  Brodie,  Petitioner,  1884,  21  S.  L.  R. 
309. 

10.  Ohange  of  Name  —  Anthority  to 
Ohange. — By  the  law  of  Scotland  a  man  may 
change  his  name  as  he  pleases  and  without 
authority  of  the  Court.  But  the  Court  will 
formally  gram  authority  if  it  be  shown  that, 
otherwise,  hardship  will  result  to  the  applicant. 
Johnston,  Petitioner,  1899,  2  F.  75  ;  37  S.  L.  R 
57  ;  7  S.  L.  'l\  343.  Robertson,  Petitioner,  1899, 
2  F.  127  ;  37  S.  L.  R,  82  ;  7  S.  L.  T.  224. 

11.  Change  of  Name  —  Anthority  to 
Change.  —  Petition  for  authority  to  change 
name  refused,  Forlong^  1880,  7  R.  910;  17 
S.  L.  R.  647. 

12.  Copy  of  Proceedings  for  Use  in 
Foreign  Comt. — Un  the  petition  of  a  party 
to  a  cause,  the  Court  authorised  the  Clerk  of 
Session  to  issue  a  certified  copy  of  the  pro- 
ceedings in  a  oause  for  use  in  a  foreign  court. 
H^atter,  1889,  16  R.  926 ;  26  S.  L.  R.  369. 

13.  Productions  —  Borrowing  —  Trans- 
mission to  English  Courts.— The  Court 
authorised  documents  and  models  lodged  in 
process  to  be  transmitted  to  the  English  courts 
for  use  in  connection  witli  a  similar  action,  on 
an  undertaking  that  tliey  would  be  returned 
to  process  in  time  for  the  hearing  of  the  re- 
claiming note.  United  Telephone  Coy,  Ltd,  v. 
Maclean,  1882,  9  R.  710. 

14.  Public  Officer— Interim  Appointment 
—Auditor  to  the  Court  of  Session.— The 
auditor  of  tlie  Court  of  Session  presented  a 
petition  to  the  Court  stating  that  he  was  at 
the  time  of  the  application  seriously  unwell, 
and  that  in  the  present  state  of  the  session  it 
was  of  serious  importance  that  the  work  of  the 
office  should  be  carried  on,  and  praying  the 
Court  to  make  such  an  interim  appointment 
as  they  might  think  fit.  The  Court  appointed 
a  substitute  to  discharge  the  duties  of  auditor 
until    the    third   sederunt-duy    of    the    next 


session.  Baxter,  Petitioner,  1894,  31  S.  L.  R. 
814 ;  2  S.  L.  T.  133. 

15.  Public  Officer— Interim  Appointment 
— Clerk  of  Peace. — By  virtue  of  its  nohile 
offidum  the  Court  can  make  interim  appoint- 
ments to  fill  the  office  of  Clerk  of  Peace. 
Lord  Advocate,  1890,  17  R.  293. 

16.  Public  Officer— Interim  Appointment 
— Deputy  Keeper  of  the  Signet. — On  the 

death  of  the  Keeper  of  the  Signet  an  interim 
deputy  keeper  was  appointed,  Hope,  1878,  5 
R.  762  ;  16  S.  L.  R.  438. 

17.  Public  Officer— Interim  Appointment 
— Keeper  of  Oreat  Seal — The  office  of  Keeper 
of  the  Great  Seal  having  become  vacant,  the 
Court  made  an  interim  appointment  until 
a  permanent  appointment  should  be  made  by 
the  Crown.    Lord  Advocate,  1885,  12  R.  925. 

18.  Public  Officer— Interim  Appointment 
—Keeper  of  Great  Seal — On  the  death  of  the 
Keeper  of  the  Qreat  Seal  the  appointment 
of  his  deputy  falls.  In  such  circumstances 
the  Court  may  appoint  an  interim  deputy 
keeper.  Logan,  Petitioner,  1890, 17  R.  767  ;  27 
S.  li.  R.  637. 

19.  Public  Officer— Interim  Appointment 
—Keeper  of  Privy  Seal— Intimation.— ^e^ 
that  intimation  to  the  Lord  Advocate  was  un- 
necessary of  an  application  for  the  appointment 
of  an  interim  Keeper  of  the  Privy  Seal.  Dundas 
and  Brodie,  1874,  1  R.  1198  ;  11  S.  L,  R.  679. 

20.  Public  Officer— Interim  Appointment 
— Sheriff-Clerk. — The  Court  appointed  two 
interim  Sheriff-Clerks  of  a  county — one  for 
the  upper  and  the  other  for  the  lower  ward. 
Lord  AdvocaU,  1880,  8  R.  13 ;  18  S.  L.  R.  1. 

21.  Public  Officer— Interim  Appointment 
— Sheriff-Clerk. — llie  Court  made  an  interim 
appointment  of  two  Sheriff-Clerks  for  separate 
divisions  of  a  county.  Lord  Advocate,  1882,  10 
R53. 

22.  Public  Officer— Interim  Appointment 
— Town-Clerk. — Pending  proceedings  for  the 
removal  of  a  town-clerk  in  a  royal  burgh— on 
grounds  of  inefficiency — the  Court  made  an 
interim  appointment.  Rothesay  Magistrates 
V.  Carse,  1902,  4  F.  641 ;  39  S.  L.  R.  450 ;  9 
S.  L.  T.  498. 

23.  Public  Records— Burgh  Register  of 
Sasines  —  Completion  of  Registration  of 
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Deedi  by  New  Keeper.— The  Court  granud 
warrant  tr)  a  new  town-clerk  to  complete  the 
registration  of  deedB  and  inatnunentA  which 
had  been  presented  for  registration  in  the  Burgh 
Register  of  Sasines  during  his  predeceasor's 
term  of  office.  Provoit,  MagidraUt,  and  Town 
CouncU  of  Elgin,  dx.,  1686,  12  R.  1136. 

24.  Pablic  Beoords— Buxigb  BegiBter  of 
Saainee— New  Keeper  authoriaed  to  Collate 
and  Buhscribe  Deeda  preriooaly  Becordad. 

— The  keeper  of  a  Burgh  Register  of  Sasines 
omitted  to  collate  and  authenticate  deeds  which 
had  been  engrossed  in  the  register.  The 
Court  authorised  his  successor  in  office  to  col- 
late and  subscribe  them.  Covyer,  1886,  12  R. 
416  ;  22  S.  L.  R.  311. 

25.  Pablic  Becorda— Deed  recorded  in 
Booka  of  Oonndl  and  Seaaion— Deliyery  for 
production  in  Engliah  Probate  Court.— The 

executiix  under  a  settlement  recorded  in  the 
Books  of  Council  and  Session  presented  a 
petition  for  a  warrant  on  the  keeper  of  the 
register  to  deliver  the  deed  to  her  for  produc- 
tion in  an  English  court,  as  probate  "in  solemn 
form  "  would  only  be  granted  on  production  of 
the  original  deed.  The  Court,  subject  to  certain 
conditions,  granted  the  prayer  of  the  petition. 
Inglis,  1882,  9  R.  761  ;  19  S.  L.  R.  646. 


I  Pablic  Becorda— Deed  recorded  in 
Booka  of  Council  and  Seaaion— Delivery 
for  production  in  Bngllah  Court.— In  a  suit 
in  the  English  courts  against  the  trustee  under 
a  settlement  recorded  in  the  B(»oks  of  Couucil 
and  Session,  production  of  the  original  deed 
was  essential.  Authority  granted  to  the  trus- 
tee for  delivery  of  the  deed  for  exhibition  to 
the  English  court  on  his  lodging  an  extract 
of  the  deed  and  giving  security  for  the  return 
of  the  original.  Macdonald,  Petitioner,  1877, 
6  R.  44  ;  16  S.  L.  R.  30. 

27.  Public  Becorda— Tranamiasion— £x- 
hibition— Out  of  Juriadiction.— The  Court 
has  jurisdiction  to  pt-rmit  a  volume  of  public 
records  to  be  carried  out  of  their  jurisdic- 
tion for  exhibition  in  a  criminal  court  in  En^'- 
land.  Mackenzie,  Petitioner,  1902,  4  F.  559  ;  39 
S.  L.  R.  390  ;  9  S.  L.  T.  422. 

28.  Public    Becorda  —  Tranamiaaion   to 

England. — The  Court  will  not  order  a  public 
register  to  be  sent  out  of  the  country,  even  for 
production  in  the  English  courts.  Kennedy, 
1880,  7  R.  1129 ;  17  S.  L.  R.  760. 

29.  Public    Becorda  —  Tranamiaaion  for 
production  in  Engliah  Court— A.  S.  16tli 


July  1869. — A  petition  was  presented  to  the 
Court  for  the  transmission  to  London  of  a 
volume  of  the  Register  of  Marriages  for  pro- 
duction in  the  High  Court  of  Justice.  Petition 
granted.  Earl  of  Eudon,  1883,  11  R.  235;  21 
S.  L.  R.  170. 

Sa  Public  Bwsorda— Will— EzhibitioiL  in 

Bngland. — Deputy  Clerk  Register  atttharised 
to  take  and  exhibit  in  the  English  courts  a 
will  which  had  been  recorded  in  the  Books 
of  Council  and  Session.  Leigh-Bennett,  18S3, 
20  R  787 ;  30  S.  L.  R.  711 ;  1  S.  L.  T.  72. 

31.  Public  Becorda— Deliyery  of  I>eed 
recorded  in  Sheriff  Court  Booka  for  Bzbi- 
Ution  to  Witneaa— Informalitj  of  Ezeco- 
tion--Oonveyancing  (Scotland)  Act^  1S74, 
aec.  39. — The  executors  nominate  under  a  last 
will  and  testament,  recorded  in  the  booka  of  a 
Sheriff  Court,  presented  a  petition,  under  sec 
39  of  the  Conveyancing  (Scotland)  Act^  1874, 
to  set  up  the  deed.  The  informality  of  execu- 
tion was  that  the  designation  of  the  attest- 
ing witnesses  was  wanting.  The  petitioners 
moved  the  Court  to  ^rant  warrant  for  the 
delivery  of  the  deed  to  them  for  the  purpose 
of  exhibition  to  one  of  the  witnesses  resident 
in  India.  The  Court  granted  the  motion  on 
the  petitioners  finding  caution  for  the  return 
of  the  deed  quam  primum,  an  extract  duly 
executed  being  previously  lodged  in  its  stead. 
Garrett  and  Another,  Petitioners,  1883,  20 
S.  L.  R.  766. 

32.  Public  Becorda  —  Deatruction— Pro- 
cedure followed  in  reatoring  Paxiah  Begia- 
tera  which  had  been  Deatroyed  by  Pire — 
17  &  18  Vict  c  80^  aec.  66.— The  scho^d- 
house  of  Forteviot,  in  the  county  of  Perth, 
the  residence  of  William  Sprunt,  the  registrar 
of  births,  deaths,  and  marriages  for  the  parish 
of  Forteviot,  was  burned  on  21st  September 
1890,  and  the  register  books  in  the  custody  of  the 
registrar  were  more  or  less  injured  or  destroyed 
by  fire.  In  particular,  the  duplicate  books  of 
the  register  of  deaths  were  totally  destroyed. 
Petition  by  the  Registrar-General  for  Scotland 
for  authority  to  complete  such  of  the  registers 
as  required  it,  and  to  make  new  duplicates  of 
the  register,  granted.  Stair  Agnew,  Petitioner, 
1890,  28  S.  L.  R.  164. 

33.  Public  Becorda— ProbatiTe  Writ— 
Acceaa  to  complete  Deed  after  Begiatra- 

tion. — A  will  was  lodged  with  the  Keeper  nf 
the  Register  of  Deeds  for  registration,  and  an 
extract  issued.  It  was  then  discovered  that 
the  witnesses  before  whom  the  testator  had 
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signed,  and  who  were  designated  in  the  testing 
clause,  had,  fw  incuriam,  failed  to  sign.  On 
a  petition  by  the  trustee  under  the  will,  and 
the  witnesses,  the  Court  granted  access  to  the 
deed  in  order  that  it  might  be  completed. 
Murray,  Petitioner,  1904,  6  F.  840 ;  41  S.  L.  R. 
640 ;  12  a  L.  T.  156. 

34.  Bedaiming  Note  —  Interlocator — 
Final— Becall— Court  of  Session  Act,  1868, 
sec.  28. — The  Court  cannot  in  the  exercise  of 
its  nobiU  offidv/m  recall  an  interlocutor  which 
has  become  final  in  terms  of  sec.  28  of  the  Court 
of  Session  Act,  1868.  Per  Ld.  Adam  :  I  never 
understood  that  the  noibiU  offidum  could  super- 
sede an  Act  of  Parliament.  Macgouxm  v. 
Gramh,  1897,  24  R.  481 ;  34  S.  L.  R.  345 ;  4 
S.  L.  T.  289. 

35.  Bead  Trustees— Authority  granted 
to  make  up  Lists  of  Bridges  after  Lapse  of 
Time. — The  Court  authorised  road  trustees  to 
make  up  a  list  of  bridges  required  by  statute 
after  the  lapse  of  the  period  allowed  by  the 
statute  for  making  up  the  list.  Banff  County 
Boad  Trs,,  1881,  9  R.  20  ;  19  S.  L.  U.  8. 
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Abatement,  1-6. 

ACQinBBOBKCE,  21. 

Actio  populabis,  23-25. 
Bbeach  of  Intbbdict,  4,  5. 
Coming  to  Nuisance,  13,  26. 
Heat,  8,  9. 
Hens,  10. 

iNTEBIM  iNTEBDICT,  3-5. 

Liability  fob  Nuisance,  11, 12. 
Noise,  10. 

Noxious  Vapoubs,  13-15. 
Pbescbiftion,  26. 

Public  Health  Act  (1867),  1,  2,  18,  19, 

22. 
Railway,  16, 17. 
Remedial  Wobks,  1-6,  9,  18. 
Rifle  Range,  23. 
Sewage,  18-21. 
Smell,  3-6,  8,  10, 13-15, 17. 
Smoke,  13-15,  22. 
Title  to  Object,  12,  23-26. 
Wateb,  2,  6,  12,  18-21. 

1.  Abatement— Opportonitj  to  Abate— 
Local  Anthority— Action  tmder— Pablic 
Health  Act,  1867,  sees.  18,  19,  22— Prema- 
ture Warrant. — The  owner  of  premises  against 
whom  action  is  taken  under  the  Pablic  Health 


Act  for  the  removal  of  a  nuisance,  must  first 
be  given  an  opportunity  of  remedying  it  him- 
self. Cadder  Local  Authority  v.  Lang,  1879, 
6  R.  1242  ;  16  S.  L.  R.  737. 

2.  Abatement— Opportonitj  to  Abate 
— Fonl  Watercourse  —  Expense  —  Public 
Health  Act^  1867,  sees.  18-22.— Wher«  a 

nuisance  arising  from  a  foul  watercourse  was 
summarily  remedied  by  order  of  the  Sheriff, 
and  the  expense  incurred  laid  on  certain  pro- 
prietors of  subjects  adjoining  the  watercourse, 
hM  that  it  was  incompetent  for  the  Sheriff  to 
lay  the  expense  on  the  proprietors,  as  he  had 
given  them  no  opportunity  of  carrying  out  the 
necessary  works  themselves.  United  Kingdom 
Temperance,  dec.  Institution  v.  Parochial  Board 
of  Cadder,  1877  (J.X  4  R.  39 ;  14  S.  L.  R.  567. 

3.  Abatement  —  Remedial  Works  — 
Sianure  —  Air  Pollution — Diminution  of 
Nuisance— Interim  Interdict.— The  Court 
having  found  that  a  manure  manufacturer 
carried  on  his  works  so  as  to  create  a  nuisance, 
granted  interim  interdict  against  him,  although 
a  man  of  skill  upon  a  remit  from  the  Courts 
reported  that  improvements  had  greatly 
diminished  the  nuisance.  Fraeer's  Tre,  v.  Cran, 
1877,  4  R.  794. 

4.  Abatement  —  Remedial  Works  — 
Sianure  —  Air  Pollution  —  Cessation  of 
Nuisance— Breach  of  Interdict— Petition 
and  Ckmiplaint— Interim  Interdict— Recall 

— The  Court  having  interdicted  a  nuisance,  a 
man  of  skill  reported  that  improvements  had 
been  carried  out  by  which  the  nuisance  was, 
and  for  the  future  would  be,  obviated.  Mean- 
while neighbouring  proprietors  complained  of 
breach  of  interdict.  The  Court  refused  to 
recall  the  interim  interdict,  superseding  in 
hoc  statu  further  consideration  of  the  cause. 
Fraser's  Trs.  v.  Cran,  1877, 6  R.  290 ;  15  S.  L.  R 
179. 

5.  Abatement  —  Remedial  Works— Air 
Pollution— Diminution  of  Nuisance— Inter- 
dict—  Penalty.  —  Interim  interdict  having 
been  granted  against  polluting  the  air  by  manure 
works,  it  was  found  on  a  proof  that  certain 
improvements  had  diminished  but  had  not 
ended  the  nuisance,  which  still  continued.  The 
interdict  was  made  perpetual,  but  no  penalty 
imposed,  as  breach  of  interdict  held  in  the  cir- 
cumstances not  to  have  been  wilful.  Fraser^s 
Trs.  V.  Cran,  1879,  6  R  461 ;  16  S.  L.  R  262, 

6.  Abatement— Remedial  Works— River 
Pollution — Interdict. — When  it  is  established 
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that  a  respondent  has  at  a  recent  date  polluted 
a  river,  the  complainer  is  primd  facie  entitled 
to  interdict.  Whens,  however,  a  complainer 
did  not  preae  for  interdict  de  piano,  the  Court 
aisted  in  hoc  itatu  to  allow  the  remedial  works 
set  up  by  the  respondent  to  be  tested  at  the 
sight  of  a  neutral  party.  Seafidd  v.  Kemp, 
1899, 1  F.  402  ;  36  S.  L.  R.  363  ;  6  S.  L.  T.  289. 
Of.  Dodds  V.  HiUon,  1874,  1  K  527. 

7.  Byre  in  Buxgh—Interdict.— The  Court 
refused  to  grant  iuterdict  against  the  erection 
of  a  byre  for  twelve  cows  within  a  burgh. 
Opinione  as  to  the  effect  of  a  stipulation  in  a 
feu-charter  against  "carrying  on  any  trade  or 
manufacture  which  may  operate  as  a  nuisance 
to  the  neighbouring  feuars."  Manean  v.  Forrest, 
1887,  14  R.  802  ;  24  S.  L.  R  578. 

a  Fried  Fish  Shop— Smell— ExceseiTe 
Heat. — Held  that  a  proprietor  had  failed  to 
prove  that  an  adjacent  fried  fish  shop  was  a 
nuisance,  either  by  reason  of  unpleasant  smells 
and  fumes,  or  of  the  excessive  heat  developed 
by  a  hot  plate  used  for  cooking.  The  pui-suer 
failed  to  prove  tliat  the  heat  was  a  source  of 
danger  to  his  premises.  WiUon  v.  Gxbh  ds 
Bratteeani,  1902  (O.  H.),  10  S.  L.  T.  293. 

9.  Heat— Mntnal  Gable— Fine  of  Fur- 
nace Inserted  in  Mntnal  Qable.— The  pro- 
prietor of  a  tenement  dwelling-house  put  up  a 
steam-boiler  and  engine  in  his  premises  for  the 
purposes  of  a  printing  business,  and  introduced 
the  flue  of  the  furnace  of  the  boiler  into  one  of 
the  ordinary  chimneys  of  a  mutual  gable  wall. 
The  owners  of  the  adjoining  tenement  raised  an 
action  to  have  the  flue  removed  and  the  de- 
fender interdicted  from  again  inserting  it.  Evi- 
dence was  led  that  the  heat  was  excessive,  and 
rendered  the  pursuers'  house  almost  uninhabit- 
able. Held  that  the  gable  was  used  in  a  way 
inconsistent  with  the  ordinary  use  of  a  mutual 
wall,  and  that  a  nuisance  existed  which  must 
be  removed,  but  the  defender  allowed  to  put 
in  a  minute  stating  how  he  proposed  to  obviate 
it.     TVilsons  v.  JJrydone,  1877,  14  S.  L.  R.  667. 

10.  Hens — Interdict.  —  Interdict  granted 
against  the  owner  of  a  henhouse  adjoining  the 
complainer's  house,  on  proof  (1)  that  dust  from 
the  henhouse  destroyed  his  larder  ;  (2)  that  un- 
pleasant smells  necessitated  closing  of  his  win- 
dows ;  (3)  that  the  crowing  of  the  fowls  dis- 
turbed him  in  the  morning.  Ireland  v.  Smith, 
1895,  33  S.  L.  R.  156;  3  S.  L.  T.  180. 

11.  Liability  for  —  Joint  Delinquents  — 
Interdict. — ^A.  was  a  vassal  of  B.  and  entitled 


to  discliarge  his  sewage  on  B.'8  lands  ;  and  B. 
was  under  obligation  to  A.  to  dispose  of  it. 
B.  failed  in  this  duty,  and  A.'s  sewage  caused  a 
nuisance  to  C.  Hdd  that  C.  was  entitled  to 
interdict  as  against  both  A.  and  B.  Smith  t. 
Cameron,  1900,  37  S.  L.  R  900. 

12.  UaUlitj  for— Joint  DeUnquflnta  — 
8in^  Action, — Several  riparian  proprietorB 
complaining  of  nuisance  by  several  persona 
polluting  a  stream  may  raise  a  single  actkm 
against  the  whole  defenders.  Dvke  ofBtecdetuh 
V.  Cotcan,  1876, 4  R.  (H.  L.)  14;  14  S.  L.  IL  189. 

IS.  Hozioiu  Vapoars— Bnninc  Blaee — 
Fropertj— Superior  and  Vassal— The  pro- 
prietor of  lands  who  had  exhausted  the 
minerals  feued  otf  his  lands  for  building  pur- 
poses. He  proposed  to  bum  vast  heaps  <^ 
accumulated  mineral  refuse,  and  the  process 
would  have  produced  obnoxious  fumes.  Hdd 
that  the  feuars  could  interdict  him,  smd  lie 
could  not  reply  that  they  had  come  to  the 
nuisance.    Hielop  v.  Fleming,  1882, 10  R  426. 

14.  NozioQS  Vapours— Bnniing  Blaes — 
Interdict  —  Order  Varied.— The  Court  of 
SSession  having  interdicted  a  proprietor  from 
*'''  burning  or  calcining "  heaps  of  blaes,  as 
being  a  nuisance,  the  House  of  Lords  varied 
the  order  to  i-estndn  '^from  burning  or  cal- 
cining the  heaps  in  the  manner  practised  .  .  . 
so  as  to  occasion  discomfort  and  annoyance." 
Fleming  v.  Hislop,  1886  (H.  L.),  13  R  43  ; 
23  S.  L.  R  491.  Of.  Chalmers  v.  Dixon,  1876, 
3  R  461 ;  13  S.  L.  R  299. 

15.  Noxious  Vapours— Calcining  Opera* 

tions — ^Interdict. — Interdict  granted  against  a 
mining  company  from  calcining  ironstone,  &c., 
^^  within  one  mile  of  the  pursuer's  lands  in  the 
manner  hitherto  practised  by  them  or  in  any- 
other  manner  whereby  noxious  vapour  may 
be  caused  to  pass  over  the  pursuer's  lands  or 
any  part  thereof  to  the  damage  or  injury  of  the 
pursuer's  plantations  or  estate.  Shotts  Iron 
Coy.  V.  Inglis,  1882,  7  A.  C.  618  ;  9  R  (H.  L.) 
78  ;  19  S.  L.  U.  902. 

16.  Railway— Locomotive  Act»  1865,  sec. 
12 — Process— Jury  Trial. — Under  sec.  12  of 
the  Locomotive  Act,  1865,  nuisance  may  found 
an  action  for  damages  apart  from  fault ;  and  an 
action  for  damages  resulting  from  a  nuisance 
constituted  by  a  locomotive  on  a  highway  held 
to  be  appropriate  for  jury  trial.  Hay  v.  Leslie, 
1896  (0.  H.),  4  S.  L.  T.  124. 

17.  Railway— No  Reasonable  Arrange- 
ments—Manure— Statutory  Obligation  to 
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Convey. — A  railway  company  was  under 
statutory  obligation  to  the  Edinburgh  police 
authorities  to  convey  to  Qleii corse  station 
manure  and  city  refuse.  The  War  Office 
brought  an  interdict  against  the  railway 
company,  averring  nuisance  to  the  barracks  at 
Glencorse.  Evidence  on  which  held  (1)  thiit 
the  railway  had  failed  to  prove  that  their 
statutory  obligation  could  not  be  discharged 
consistently  with  the  abatement  of  the  nuisance ; 
and  (2)  that  they  had  failed  to  make  reasonable 
arrangements  for  loading  and  unloading.  The 
Lard  AdvocaU  v.  N.  B.  lUy,  Coy.,  1894  (0.  H.), 
2  S.  L,  T.  71. 

18.  Sewage— AnthorB  of  Nnisance—Local 
Anthority— Pablic  Health  Act,  1867,  sec. 
22. — A  parochial  board  acting  as  local  authority 
under  the  Public  Health  Act,  1867,  having 
petitioned  the  Sheriff  under  that  Act  to  have 
a  pei'son  on  whose  ground  a  nuisance  existed 
ordained  to  remove  it,  executed,  by  order  of 
the  Sheriff,  certain  works  for  the  purpose  of 
removing  the  nuisance,  but  failed  to  recover 
the  cost  from  that  person  as  author  of  the 
nuisance,  on  the  ground  that  he  had  not  been 
given  an  opportunity  uf  himself  carrying  out 
the  necessary  works.  The  works  consisted  of 
the  conversion  of  an  open  ditch  into  a  druin 
with  cesspools.  The  board  did  not  establish 
any  special  drainage  district,  nor  take  over  the 
drain  from  the  proprietor  of  the  ground. 
Thereafter  an  action  was  raised  against  the 
board  by  an  inferior  heritor  on  a  stream  into 
which  the  drain  discharged  its  contents,  con- 
cluding, inter  alia,  for  interdict  against  their 
discbarging  or  iiermitting  to  flow  into  the 
stream  any  sewage  or  drainage  whereby  it 
might  become  unfitted  for  the  primary  pur- 
poses. Held  that  the  action  was  wrongly 
directed  against  the  defenders,  and  that  it 
should  have  been  directed  against  the  pro- 
prietors of  the  houses,  the  sewage  from  which 
was  sent  into  the  drain.  Barony  Parochial 
Board  v.  Cadder  Parochial  Board^  dx,,  1883,  10 
R.  610  ;  20  S.  L.  R.  340. 

19.  Sewage— Anthor  of  Nuisance— Pablic 
Health  (Scotlaiid)  Act,  1867  (31  &  32  Vict, 
c  101),  sees.  16,  18,  24.— Tlie  police  com- 
missioners of  a  burgh  lodged  a  complaint  in 
the  Sheriff  Court  against  the  proprietors  of 
certain  lands  divided  by  a  bum  or  water- 
course, to  have  it  found  that  the  bum  or  water- 
course constituted  a  nuisance  under  the  Public 
Health  Act,  in  constrquence  of  the  discharge 
into  it  of  sewage,  and  that  these  proprietors 
were  the  authors  of  the  nuisance,  and  to  have 
them  ordained  to  remove  it.    It  was  proved 


that  no  impure  matter  was  discharged  into  the 
watercourse  by  the  proprietors,  or  by  any  of 
their  tenants  or  feuars  at  the  part  complained 
of,  but  that  the  impurity  was  cause<I  by 
sewage  discharged  into  it  by  other  parties 
higher  up  its  course.  The  Sheriff-Substitute, 
in  respect  that  the  defenders  were  the  owners 
of  the  properties  on  which  the  nuisance  actually 
existed,  decided  that  they  were  the  authors 
thereof  under  the  Public  Health  Act,  and 
ordained  them  to  abate  the  nuisance.  Judg- 
ment of  the  Sheriff-Substitute  affirmed.  Police 
Commissioners  of  Govan  v.  Mackinnonj  1885,  22 
S.  li.  R.  843. 

20.  Sewage  —  Irrigation  with  Befdse 
Water  —  Interdict.  —  Heritable  proprietors 
prayed  for  interdict  against  their  tenants  from 
'*  conveying  sewage "  into  a  field  belonging  to 
complainers,  and  held  by  the  tenants  under 
an  improving  lease.  Respondents  had  ini- 
gated  the  field  with  refuse  bath  water  from 
their  hydropathic  establishment  containing  no 
noxious  matter.  Held  that  there  had  been  no 
nuisance,  and  interdict  refused,  WUloughby 
UEreshfs  Trs.  v.  Stratheam  Hydropathic  Estab- 
lishmmt  Coy.^  1873, 1  R.  35. 

21.  Sewage— Contract— Acquiescence- 
Interdict. — Circumstances  in  which  the  Court 
granted  interdict  against  the  police  commis- 
sioners of  a  burgh  from  discharging  sewage  on 
the  lands  of  an  adjoining  proprietor.  Houlds- 
VHrrih  V.  Burgh  of  Wishaw,  1887,  14  R.  920  ; 
24  S.  L.  R  667. 

22.  Smoke  —  Furnace  not  Consnming 
Smoke— Pablic  Health  Act,  IWt. —Observa- 
tions as  to  what  constitutes  a  **  nuisance  "  under 
sec.  16,  subsec.  (h)  of  the  above  Act,  and  as  to 
the  powers  and  duties  of  local  authorities  to 
investigate  cases  of  alleged  nuisance.  Local 
Authority  of  Dumfries  v.  Murphy,  1884,  11  R. 
694  ;  21  S.  L.  R.  489. 

23.  Title  to  Object— Actio  popnlaria — 
Bifle  Range  —  Interference  with  Use  of 
Foreshore  or  Pablic  Road.— -A  rifle  range 
whence  stray  bullets  fly  across  the  foreshore 
where  the  public  goes  is  a  nuisance.  A 
member  of  the  public  may  object  and  obtain 
interdict,  even  although  volunteers  lease  it 
and  the  Secretary  of  War  sanctions  it,  pro- 
vided no  bye-laws  regulating  its  use  have 
been  issued  by  the  Secretary  of  State  ander 
the  Artillery  and  Rifle  Ranges  Acts,  1885. 
So  also  where  the  range  is  close  to  a  road 
and  the  firing  disturbs  traffic.  Ferguson  v. 
Ferguson,  1900,  38  S.  L.  R.  100. 
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24.  Title  to  OlKiact^-Actio  poiralArift— 
OlwtractiontoTndBc— Freeiiiig  Mixture— 
Baigh  — Local  Anthoritj.  —  A  member  of 
the  public  held  entitled  to  interdict  a  tramway 
company  from  clearing  their  lines  of  snow 
by  adding  salt  to  such  an  extent  that  the  re- 
sulting freezing  mixture  was  a  nuiiatice  to 
the  public  horse-tratfic  It  was  proved  that 
the  local  authority  charged  with  the  duty  of 
cleaning  the  streets  had  not  sanctioned  the 
method  adopted  by  the  tramway  company, 
but  Lds.  Watson  and  Shand  expressed  opinions 
that  the  sanction  of  that  body  would  not  have 
excused  the  nuisance.  Ogston  v.  A  berdeen  Tram- 
ways Coy.,  18d6  (H.  L.X  24  R.  8 ;  34  S.  L  R 
169 ;  4  S.  L.  T.  190. 

26.  Title  to  Oldact^-Actio  popalaiia— 
Urinal  -<  Police  and  Improvement  Act» 
186%  sees.  135,  396»  397.— The  owner  of  a 
house  in  a  burgh  presented  a  petition  to  the 
Sheriff  appealing  against  the  erection  and 
craving  the  removal  as  a  nuiftance  of  a  urinal 
erected  by  the  police  comniissioners.  Petition 
hdd  competent  at  common  law.  Adam  and 
Another  v.  Commisaionera  of  Police  of  Alloa, 
1874,  2  R.  143. 

26.  Title  to  OlKiect—Non  valens  agere— 
Going  to  Noiaanee— PreacriptiTe  Use.— To 
the  defender's  plea  of  prescriptive  use  the 
pursuer  of  an  action  of  declarator  and  inter- 
dict of  an  alleged  nuisance  propoimded  this 
retort : — that  during  many  of  these  years  he 
himself,  on  adjacent  gi'Oimd,  carried  on  a 
noxious  trade  and  was  not  therefore  in  a 
position  to  object  The  Court  found  the 
averment  irrelevant.  Harvie  v.  Robertson, 
1903,  6  F.  338  ;  40  S.  L.  R.  866 ;  10  S.  L.  T. 
681. 


PARENT  AND  CHILD 

See  also  Aliment  and  Judicial  Factor. 

Admibbiok  of  Intebcoubse,  3,  4,  8, 13, 15. 
Affiliation,  1-22. 
Collation,  83-88. 
Custody  of  Children,  24-75. 
Access  by  Parents,  24-28,  59. 

Charitable  Institutions,  29,  30,  61, 

64-68. 
Enforcement  op  Order,  71-73. 
Illegitimate,  40-47. 
Interim,  48-53. 
Legitimate,  24-39,  48-75. 
Misconduct  of  Father,  54,  57-59. 


Misconduct  of  Mother,  24,  36. 
Orfhaits,  38,  47,  62-70. 
Rkligion,  38,  65-68. 
BviDcrcK,  1-15. 

FOBBION  GUABDIAHS,   35,   37,    53,   60,  69, 
121, 122,  127. 

OiSTATiON,  Period  of,  3, 10-13. 

Illsoitivatb  Children,  77-79,  107,  128, 
141 ;  and  Outiody  supra. 

Infants'  RsLiBr  Act  (1874),  80. 

Lboitim  ,  81-102  ;  and  see  Suceeenon. 

Legitimation   pee  bubsbquemb   matbi- 

MOHIUM,  77, 103. 
Minor,  105-115. 

CUBAT0B8,  &C.,  to,  105-108,  115. 

Lesion  of,  109-113. 
Powers  of,  113-115. 

PATEB  est  QUEM  NUPTIJE  DEX0K8TBANT, 

17-22. 
Pbesomption  of  Legitimacy,  16-22. 
Pupils,  161,  119-139. 

Guardians,  &c.,  of,  116,  119-128. 
Tctorb  to,  129-139. 
Putative  Marriage,  104. 
Sheriff  Court,  31. 
Title  to  Sue,  23.  43,  76,  77-79,  116-118, 

140,  141. 
Tutors,  129-139. 

1.  AiBliation— Eridence.— JETe^i  that  the 
pursuer's  allegation  of  intercourse  phu  oppor- 
tunity during  an  avowed  courtehip  was 
insufficient,  in  the  absence  of  all  suspicious 
circumstances,  to  prove  paternity.  Gray  v. 
Man^uUl,  1875,  2  R.  907. 

2.  Ai&liation— Evidence.— For  some  time 
prior  to  the  alleged  date  of  conception  of  an 
illegitimate  child  the  mother  and  the  defender 
— aged  eighteen  and  sixteen  respectively — were 
regarded  as  sweethearts,  but  no  familiarities 
had  been  remarked  between  them.  On  a  cer- 
tain date  they  were  alone  together  for  half-an- 
hour  at  midnight  in  pursuer's  father's  kitchen. 
Pursuer  averred  connection  at  that  time.  De- 
fender averred  that  he  and  pursuer  had  a 
mere  speaking  acquaintance,  that  on  the  night 
in  question  they  had  only  talked  together,  and 
that  he  had  never  had  connection  with  her. 
Held  that  pursuer  had  proved  her  case.  Dunn 
v.  Chalmers,  1875,  3  R.  236. 

3.  Affiliation — Evidence. — Defender  in  an 
affiliation  case  admitted  connection  with  the 
pursuer  in  the  course  of  1893-94,  and  that  he 
was  in  her  company  on  30th  August  1894.  A 
child  was  born  on   30th   April   1895.      The 
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defender  denied  paternity.  Held  that  the  pre- 
mature birth  of  the  child  did  not  displace  the 
other  evidence  in  the  case.  McDonald  v.  Main, 
1897,  34  S.  L.  R.  332  ;  4  S.  L.  T.  262. 

4.  Affiliations-Evidence— AdzniBsion  by 
Defender  of  Intercourse  with  Pursuer.— In 
an  action  of  filiation  and  aliment,  admission  of 
intercourse  by  the  defender  with  the  pursuer 
after  the  date  of  conception,  with  opportunity 
at  the  date  of  conception,  is  not  per  se  sufficient, 
along  with  the  pursuer's  deposition,  to  estab- 
lish the  paternity.  Muir  v.  Tweedicj  1883,  21 
S.  L.  R.  241. 

5.  Affiliation— Evidence— Credibility.— 

In  an  action  of  filiation  and  aliment  of  an 
illegitimate  child,  where  the  decision  of  the 
case  depended  exclusively  upon  the  evidence 
of  the  parties  themselves,  and  the  Sheriff- 
Substitute,  who  had  examined  the  witnesses, 
had  decided  in  favour  of  the  defender^  the 
Court  recalled  the  interlocutor  of  the  Sheriff, 
reversing  that  pronounced  by  his  Substitute, 
and  assoilzied  the  defender.  Tail  v.  M^MiUan, 
1876,  12  S.  L.  R.  689. 

6.  Affiliation— Defence  of  Physical  In- 
capacity— Medical  Evidence. — In  an  action 
of  filiation  and  aliment  connection  was  proved, 
but  the  defender  maintained  that  he  was  in- 
capable of  having  fruitful  connection.  The 
Sheriff-Substitute  allowed  evidence  on  this 
point,  and  on  the  report  of  three  medical  men 
assoilzied  the  defender.  The  Sherifif  reversed, 
on  the  ground  that  the  evidence  was  in- 
sufficient to  prove  impossibility  of  paternity. 
On  appeal  the  Court  adhered.  Opinion  that 
where  the  defence  did  not  amount  to  total 
incapacity,  the  admission  of  medical  evidence 
was  unprecedented  and  inexpedient.  McDonald 
V.  Gilruih,  1874, 12  S.  L.  R  43. 

7.  Affiliation— Evidence— Effect  of  De- 
fender's Evidence  if  proved  False.— Evi- 
dence which  held  sufficient  to  support  a  case  of 
affiliation.  Per  Ld.  Trayner  :  If  the  pursuer  is 
corroborated  as  to  material  statements  made 
by  her,  and  as  to  which  she  is  contradicted  by 
the  defender,  his  denial,  if  proved  false  or  not 
believed,  may  give  a  complexion  to  the  whole 
evidence  adverse  to  the  defender,  different 
from  what  it  would  have  borne  had  his  denial 
not  been  disbelieved  or  shown  to  be  false. 
Macpherson  v.  Largue,  1896,  23  R.  785;  33 
S.  L.  R.  616  ;  4  S.  L.  T.  43.  Harper  v.  Paterson, 
1896,  33  S.  L.  R.  657. 

8.  Affiliation— Evidence  —  Inferences  to 
be  Drawn. — An  illegitimate  child  was  bom  in 


February.  The  mother  sued  for  aliment.  The 
defender  admitted  connection  in  August.  He 
averred  that  the  pursuer  had  had  connection 
with  two  other  men  in  May.  In  a  letter 
written  in  January  the  pursuer  referred 
to  the  occasion  in  August  as  being  the 
occasion  just  after  which  ^^  I  was  afraid  what 
was  going  to  be."  The  parties  had  continually, 
prior  to  May  and  August,  had  opportunity  of 
intercourse,  and  were  on  terms  of  intimacy. 
At  the  proof  no  evidence  of  familiarity  was 
led.  Of  two  witnesses  called  to  prove  connec- 
tion with  other  men,  one  denied  it  altogether ; 
the  other  admitted  that  two  years  before  he 
had  had  connection  with  the  pursuer.  Held 
that  the  pursuer  had  failed  to  prove  her  case. 
Buchanan  v.  Finlayson,  1900,  3  F.  245 ;  38 
S.  L.  R.  162  ;  8  S.  L.  T.  315. 


9.  Affiliation— Evidence— Effect  of  De- 
fender's Evidence  if  proved  False.— In  an 
action  of  filiation  and  aliment,  it  was  proved 
that  there  were  opportunities  for  the  connec- 
tion alleged  by  the  pursuer.  The  defender 
denied  the  connection.  He  also  denied  that 
he  had  written  any  letter  to  the  pursuer. 
The  pursuer  produced  a  letter  expressed  in 
familiar  terms,  and  proved  that  she  received 
it  from  the  defender.  Held  that  the  letter 
was  sufficient  corroboration  of  the  pursuer's 
evidence  to  entitle  her  to  decree  against  the 
defender.  Costley  v.  lAUle,  1892,  30  S.  L.  R 
87. 

10.  Affiliation  —  Evidence  —  Period  of 
Gestation. — Held  that  the  lapse  of  312  days 
between  the  possible  opportunity  of  inter- 
course and  the  birth  of  an  illegitimate  child 
negatived  the  presumption  that  defender  was 
the  father.     Oibsan  v.  M'Fagan,  1874, 1  B.  863. 

11.  Affiliation  —  Evidence  —  Period  of 
(testation. — In  an  action  of  filiation  the  Court 
granted  decree  in  favour  of  the  pursuer,  who 
deponed  that  her  child  was  the  fruit  of  inter- 
course which  had  taken  place  305  days  before 
iU  birth.  Cook  v.  RaUray,  1880,  8  R.  217  ; 
18  S.  L.  R.  128. 

12.  AJUiation  —  Evidence  —  Period  of 
(testation. — Held  that  297  days  was  a  possible 
period  of  gestation.  JVhyte  v.  Whyte^  1884, 
11  R  710  ;  21  S.  L.  R.  470. 

13.  AJUiation  —  Evidence  —  Period  of 
Qestation. — In  an  action  of  filiation  the 
defendfr  admitted  intercourse  311  days  before 
the  child  was  born,  and  no  later  intercourse 
was  alleged.     Paternity  held  not  proved,  in 


1467 


PARENT  AND  CHILD 


1468 


spite  of  evidence  of  an  exceptionally  ]ong 
period  of  gestation.  Henderton  v.  Somers,  1876| 
3  R.  997 ;  13  a  L.  R.  643. 

14.  AJUiatioii  —  Eridence  —  Irrel0Tant 
StatomeiLts  le&t  to  Proof— 0oiiipet«nc7.— 

Where  a  filiation  case  was  sent  to  proof  on 
a  record  containing  irrelevant  general  state- 
ments, that  the  pursuer  had  had  intercourse 
with  othfr  men,  hdd  competent  to  prove 
these  statements  hy  asking  witnesses  specific 
questions.  Barr  v.  Bain,  1896,  23  R.  1090 ; 
33  S.  L.  R.  780 ;  4  S.  L.  T.  95. 

15.  Affiliation  -—  Presiimption  —  Inter- 
conrae  Subsequent  to  Time  of  Ckmception.— 

{Per  Ld.  J  ustice-Clerk  Moncreiflf.)  In  an  action 
of  filiation  and  aliment  ^*  when  a  man  admits 
connection,  even  although  that  admission  has 
reference  to  a  date  during  the  period  of 
pregnancy  and  opportunity  existed  before  as 
well  as  after  the  beginning  of  that  period,  that, 
coupled  with  the  evidence  of  the  girl,  may  be 
sufficient  to  establish  the  aise  against  the  de- 
fender." M'Donald  v.  Glass,  1883,  11  R.  67  ; 
21  S.  L.  R.  46. 


16.  Affiliation— Presnmption— Denial  by 
Hnsband— Onus  of  Proof. — ^Where,  after  open 
courtship  and  constant  intercourse,  a  man  and 
woman  hurried  on  their  marriage  to  prevent 
jscandal ;  and  where,  less  than  seven  weeks  after 
the  marriage,  the  woman  gave  birth  to  a  child, 
held  that  the  onus  of  establishing  the  husband's 
denial  of  paternity  lay  on  the  husband,  Mud 
that  he  had  failed  to  dischnrge  it.  Gardner  v. 
Oardner,  1877,  2  A.  C.  723 ;  4  R.  (H.  L.)  56. 

17.  Affiliation— Presumption— Pater  est 
4iuem  nuptifls  demonstrant. — A  man  married 
a  woman  in  the  knowledge  that  she  was  preg- 
nant. Evidence  on  which  Iield  that  he  had 
failed  to  rebut  the  presumption  that  he  was 
the  father.  Kerrs  v.  Lindsay,  1890,  18  R  366 ; 
28  S.  L.  R.  233. 

18.  Affiliation— Presumption— Pater  est 
4iuem  nuptisB  demonstrant.  —  A  husband 
and  wife  brought  an  action  for  aliment  of  a 
child  born  by  the  wife  three  months  after  their 
marriage  against  the  man  whom  they  alleged 
to  be  the  father ;  averring  that  no  inter- 
course had  taken  place  between  them  until 
after  marriage.  Great  familiarity,  however, 
was  proved  between  the  piirsuers  eighteen  and 
nine  months  before  the  child's  birth.  Heldth&t 
.although  the  evidence  against  the  defender 
might  have  sufficed  in  an  ordinary  action  of 
filiation,  the  pursuers'  evidence  was  insufficient 


to  overcome  the  presumption  that  the  hasboad 
was  father  of  the  child.    BM  v.  MiU^  1879, 

6  R.  669 ;  16  S.  L.  R.  338. 

19.  Affiliation— Presumption— Pater  est 
auem  nuptia  demonstrant.- Three  weeks 
after  their  marriage  a  husband  and  wife 
separated,  though  they  continued  to  li%e  ia 
the  same  town.  Five  years  after  the  separatioti 
the  wife  bore  a  child.  Evidence  on  which  hdd 
that  the  above  presumption  had  been  over- 
come. Colquhoun  v.  Colquhoun,  1891, 28  S.  L.  R. 
689. 

ao.  Affiliation— Presumption— Pater  eet 
auem  nuptia  demonstrant. — Held,  on  the 
evidence,  that  the  presumption  that  a  woman's 
husband  is  the  father  of  her  children  had  been 
rebutted.  Coles  v.  Homer  dc  TuUoh,  1896,  22  R. 
716;  32  S.  L.  R  483  ;  3  S.  L.  T.  17. 

21.  Affiliation— Presumption— Pater  eet 
4|uem  nuptift  demonstrant. — Evidence  on 
which  the  Court  hM  the  presumption  of 
paternity  rebutted.  Tennmt  v.  Tmnent,  1890, 
17  R.  1205 ;  27  S.  L.  R.  841.  Steedman  v.  Ste^- 
fnan,  1887,  14  R  1066  ;  24  S.  L.  R.  754. 

22.  Affiliation— Presumption— Pater  est 
quem  nupti»  demonstrant.  —  The  pre- 
sumption pater  est  quern  nuptics  demonstrant 
may  be  rebutted  by  direct  or  circumstantial 
evidence.  Montgomery  v.  Montgomery,  1881, 
8  R  403  ;  18  8.  L.  R  253. 

23.  Child— Title  to  Sue— Post-mortem 

Dissection  of  Father.— A  child  has  a  title 
to  sue  an  action  for  damages  against  a  person 
who,  without  authority,  makes  a  post-mortem 
dissection  of  the  body  of  its  father.  PoUok  v. 
irorknian,  1900,  2  F.  364 ;  37  S.  L.  R  270 ; 

7  S.  L.  T.  338. 

24.  Custody  of  Children  —  Access  — 
Divorce— Adultery. — "  When  a  husband  has 
divorced  his  wife  on  the  ground  of  adultery 
the  matter  of  access  to  the  children  ought, 
in  general,  to  be  left  in  his  hands."  Boicman 
V.  Graham,  1883,  10  R.  1234;  20  S.  L.  R  816. 

25.  Custody  of  Children  —  Access  — 
Guardianship  of  Infants  Act»  1886^  sec. 
5. — A  petition  was  presented  by  a  wife,  who 
had  been  living  separate  from  her  husband 
for  seven  years,  for  access  to  the  only  child 
of  the  marriage,  a  girl  eight  years  of  age. 
The  husband  offered  to  receive  his  wife  in 
his  mother's  house,  where  he  and  the  child 
were  living,  but  to    this  the   wife  did  not 
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assent.  The  Court,  under  the  powers  con- 
ferred by  the  Guardianship  of  Infants  Act, 
1886y  made  two  interim  orders,  the  one  giving 
the  wife  the  custody  of  the  child  for  the 
months  of  August  and  September,  the  other 
giving  her  the  custody  for  three  weeks  at 
Christmas.  Mackenzie  v.  Mackenzie,  1887,  25 
S.  L.  A.  183. 

26.  Onstody  of  Children  —  Access — 
Parents  Living  Apart  —  Qnardianship  of 
Lifleuits  Act^  1886,  sec.  5.— In  a  petition  by 
a  mother,  who  was  living  apart  from  her 
husband  without  a  judicial  separation,  for 
the  custody  of  the  children  of  the  marriage, 
or  alternatively  for  access  to  them, — held  (1) 
that  the  application  whs  competent ;  (2)  that, 
on  the  evidence,  the  petitioner  had  not  dis- 
placed her  husband's  legal  right  of  custody 
by  proving  him  to  be  an  unfit  guardian ;  and 
(3)  an  order  for  access  pronounced.  Mac- 
kellar  v.  MackeOar,  1898, 25  R  883  ;  35  S.  L.  R 
483  ;  5  S.  L.  T.  329,  391. 

27.  Custody  of  Children  —  Access — 
Parents  Living  Apart— A  lady  who  had  left 
her  husband  without  sufficient  cause,  petitioned 
the  Court  for  access  to  her  child  who  remained 
with  its  father.  The  petition  was  dismissed. 
Mackenzie  v.  Mackenzie,  1881,  8  R  574 ;  18 
S.  L.  R  379. 

28.  Custody  of  Children— Desertion  by 
Wife — Access. — The  Court  granted  a  husband 
who  had  been  deserted  by  his  wife  the  custody 
of  a  child  eleven  months  old,  subject  to  certain 
provisions  for  access  by  the  mother.  Bloe  v. 
Bloe,  1882,  9  R  894 ;  19  S.  L.  R.  646. 

29.  Custody  of  Children— Charitable  In- 
stitution-Responsibility  of  Directors.— 

The  directors  of  a  charitable  institution  held 
responsible  for  the  custody  of  children  com- 
mitted to  the  care  of  their  matron.  Delaney  v. 
Edinburgh  and  Leith  Children's  Aid  and  Refuge, 
1889,  16  R  753  ;  26  S.  L.  R  576. 

30.  Custody  of  Children— Charitable  In- 
stitution—Wel&re  of  Child.— Where  the 
Court  was  satisfied  that  it  would  be  prejudicial 
to  the  welfare  of  a  child,  it  refused  to  order 
its  delivery  to  its  father  out  of  the  hands  of 
a  charitable  institution  into  whose  care  the 
father  had  previously  entrusted  it.  Markey 
V.  Colston,  1888,  15  R.  921  ;  25  S.  L.  R  656. 

31.  Custody  of  Children  —  Conjugal 
Bights  (Scotland)  Amendment  Act,  1861, 
sec.  9. — An  order  by  the  Lord  Ordinary,  in 


terms  of  the  Conjugal  Rights  (Scotland)  Act, 
1861,  regulating  the  custody  of  the  pupil 
children  of  the  marriage,  ceases  to  l>e  opera- 
tive with  respect  to  each  child  when  it 
emerges  from  pupilarity.  Watson  v.  Watson, 
1895,  23  R  219  ;  33  S.  L.  R  150 ;  3  S.  L.  T. 
179. 

32.  Custody  of  Children  —  Custody  of 
Children  Act,  1891,  sec.  1— Application. — 

Question  whether  the  Act  applies  to  cases 
originating  in  the  Sheriif  Court,  and  appealed. 
Mackenzie  v.  Keillor,  1892,  19  R  963 ;  29 
S.  L.  R  829. 

33.  Custody  of  Children— Desertion  by 
Wife. — Petition  by  a  father  for  the  custody 
of  his  child,  an  infant  of  ten  months,  granted 
where  the  \\  if e  had  deserted,  carrying  off  the 
child,  and  failed,  in  her  answers  to  the  peti- 
tion, to  state  any  relevant  grounds  of  justifica- 
tion of  her  desertion.  Rintoul  v.  RinUnd,  1898, 
1  F.  22  ;  36  S.  L.  R  21  ;  6  S.  L.  T.  165. 

34.  Custody  of  Children  —  Divorce  — 
Health  of  Child.— A  wife  divorced  on  the 
ground  of  desertion  found  entitled  hoc  statu 
to  the  custcxiy  of  the  only  child  of  the 
marriage,  a  girl  of  five  years,  on  a  report  by 
a  medical  man  that  it  would  not  be  safe  for 
her  health  mental  and  bodily  to  separate  the 
child  from  her  mother.  Gibson  v.  Gibson,  1894 
(0.  H.),  2  S.  L.  T.  71. 

35.  Custody  of  Children— Factor  "loco 
tutoris  "—Father  Resident  Abroad.— In  the 

interests  of  a  child's  health  and  fortune,  the 
Court  authorised  a  factor  loco  tutoris  to  retain 
custody  of  her  from  her  father,  who  was  resi- 
dent abroad.    Moncreiff,  1891,  18  R  1029. 

36.  Custody  of  Children— Father  Dead- 
Mother  Immoral.— On  the  petition  of  the 
factor  loco  tutoris  to  a  pupil  child  whose  father 
was  dead,  and  whose  mother  luwl  given  birth 
to  two  illegitimate  childivn  since  the  father's 
death,  the  mother  was  ordained  to  surrender 
the  custody  of  the  child  to  the  factor.  GtUland, 
(tc,  V.  Henderson,  1878,  5  R  768 ;  15  S.  L.  R 
443. 

37.  Custody  of  Children— Father  Resi- 
dent Abroad. — A  father,  although  resident 
abroad,  is  entitled  to  regulate  the  custody  and 
education  of  his  children  in  this  country.  Pagan 
V.  Pagan,  1883,  10  R.  1072 ;  20  S.  L.  K.  724. 


38.  Custody  of  Children— Guardian  ap- 
pointed by  Mother— Beligions  Education. 
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— The  Court  held  incompetent  a  petition  by 
the  agnates  of  children,  in  so  far  as  it  craved 
approval  of  a  scheme  for  their  religious  edu- 
cation, to  be  carried  out  by  their  guardian 
who  had  been  appointed  by  will  by  their 
widowed  mother ;  and  refused  to  remove  the 
guardian,  where  it  appeared  that  the  religiouB 
and  material  welfare  of  the  children  were 
being  cured  for  in  accordance  with  the  mother's 
wishes.  Murray  v.  Maclay,  1903,  6  F.  160  ;  41 
S.  L.  R.  119  ;  11  S.  L.  T.  494. 

39.  Onitodj  of  Gbildren— Quardiaaiahip 
of  Infleuits  Act^  1886^  lec.  5.~Where  a  hus- 
band refused  to  live  with  his  wife,  and,  in  a 
pending  action  of  adherence  at  her  instance, 
declared  his  intention  not  to  adhere,  the  wife 
was  held  not  entitled  to  the  custody  of  two 
boys,  pupil  children  of  the  marriage,  on  the 
ground  that  tlie  father  had  not  by  his  conduct 
abdicated  his  position  aa  head  of  the  family, 
and,  there  being  no  allegation  against  his 
moral  character,  that  he  ought  to  have  the 
custody  in  the  interests  of  the  children.  Obaer- 
vations  on  the  effect  of  sec.  5  of  the  Guardian- 
ship of  Infants  Act,  1886.  Sleigh  v.  Sleigh, 
1893,  30  S.  L.  R.  272. 

40.  Onstody  of  Children  —  niegitiinate 
Child. — The  mother  of  an  illegitimate  child 
agreed  to  hand  it  over  to  the  father  for 
maintenance  and  education.  Held  that  she 
was  not  bound  by  the  agreement.  Opinions 
that  the  mother  of  an  illegitimate  child  cannot 
by  agreement  deprive  herself  of  the  right  to 
its  custody.  Macyherson  v.  LeishTnan,  1887, 14 
R.  780 ;  24  S.  L.  R.  668. 

41.  Custody  of  Children  ■— Illegitimate 
Child— Custody  of  Children  Act,  1891— 
Aliment. — Where  a  mother  petitioned  for  the 
custody  of  her  illegitimate  child  from  a  person 
who  had,  with  her  consent,  adopted  it,  the 
Court  ordered  her  to  pay  a  sum  in  name  of 
past  aliment  to  the  adopter,  but  refused  to 
make  such  payment  a  condition  of  delivery  of 
the  child.  Kerrigan  v.  Hall,  1901,  4  F.  10 ; 
39  S.  L.  R.  8  ;  9  S.  L.  T.  205. 

42.  Custody  of  Children  —  Illegitimate 
Child— Guardianship  of  Infants  Act,  1886 
— ^Application.  —  Question^  whether  the  Act 
applies  in  the  case  of  illegitimate  children. 
Brand  v.  Shaws,  1888,  15  R.  449  ;  25  S.  L.  R. 
332. 

43.  Custody  of  Children  —  Illegitimate 
Child  — Title  to  Sue, —  The  right  of  the 
mother  of  an  illegitimate  child  to  sue  for  its 


custody  is  personal,  und  dies  with  her.     Srani 
V.  Shaws,  1868,  15  R.  449 ;  25  S.  L.  R.  332. 

44.  Cnstody  of  Children  —  Slegitinuite 
Ohild— Welfkre  of  Child.— Petition  by  the 
mother  of  an  illegitimate  child  for  its  custody 
refused  where  the  Court  was  of  opinion  that  its 
interests  would  he  better  cared  for  by  persons 
in  whoee  custody  it  had  been  placed  when  an 
infant  Mackenme  v.  KeiUor,  1892,  19  R.  963  ; 
29  S.  L.  B.  829. 

45.  Cnitody  of  Children  —  Illegitimate 
Child— WeUkre  of  Child.— The  Court  refused 
the  petition  of  a  woman  for  the  custody  of  her 
illegitimate  child  whom  she  had  placed  in  the 
hands  of  a  couple  who  had  adopted  it.  The 
ground  of  decision  waa  the  welfare  of  the 
child.  Sutherland  v.  Taylor,  1887,  15  R.  224  ; 
25  S.  L.  R  189. 

46.  Custody  of  Children  —  Dlegitimate 
Child— Custody  of  Children  Act^  1891.— 
If  the  mother  of  an  illegitimate  child  hanUs 
it  over  to  a  stranger,-  under  an  arrangement 
by  which  the  latter  agrees  to  permanently 
adopt  it,  free  from  interference  on  the  part  of 
the  mother,  such  an  agreement  is  not  a  binding 
contract,  but  can  be  revoked  by  the  mother  at 
any  time.  And  the  mother  will  obtain  the 
custody  of  the  child  unless  special  grounds  of 
refusing  it  can  be  shown.  Kerrigan  v.  Hail^ 
1901,  4  F.  10  ;  39  S.  L.  R.  8 ;  9  S.  L.  T.  205. 


47.  Custody  of  Children  — 
Child  —  Wish  of  Mother. — In  selecting  a 
guardian  lor  the  illegitimate  chUd  of  a  woman 
who  had  died,  the  Court  gave  effect  to  the 
wishes  in  the  matter  expressed  by  the  deceased 
mother.  Brand  v.  Skaws,  1888,  16  R  315  ;  26 
S.  L,  R.  199. 

48.  Custody  of  Children— Interim  Cus- 
tody—Action of   Adherence    Pending.— 

Pending  the  result  of  an  action  of  adherence, 
or  alternatively  for  separation  and  aliment, 
raised  by  a  wife  against  her  husband,  the 
Court,  on  a  petition,  found  the  wife  entitled  to 
interim  custody  of  three  girls  and  a  boy  all 
under  seven  years.  There  was  no  averment  of 
cruelty  or  disability  made  against  either  siiouse. 
Rdd  V.  Reid,  190l,'^3  F.  330;  38  S.  L.  R  237  ; 
8  S.  L.  T.  344. 

49.  Custody  of  Children— Interim  Cus- 
tody—Action of  Judicial  Separation  Pend^ 
ing. — The  Court  refused  to  sist  a  petition  by  a 
husband  for  the  custody  of  his  child  until  a 
decision  had  been  obtained  in  an  action  of 


1473 


PARENT  AND  CHILD 


1474 


separation  and  aliment  raised  by  his  wife 
against  him,  on  the  ground  that  there  was  no 
relevant  averment  in  said  action  that  the 
father  was  an  unsuitable  guardian.  Beattie  v. 
Beattie,  1883,  11  R.  85  ;  21  S.  L.  K  80. 

50.  Onstody  of  Children—Interim  Cus- 
tody—Action of  Judicial  Separation  Pend- 
ing.— Pending  an  action  for  separation  on 
the  ground  of  cruelty  to  be  raised  by  a  wife 
against  her  husband,  the  Court  found  the 
mother  entitled  to  the  interim  custody  of 
her  children,  the  eldest  of  whom  was  but 
eight  years  old.  Stevenmn  v,  Steveiison,  1894, 
21  R.  (H.  L.)  96;  31  S.  L.  R.  942. 

51.  Custody  of  Children  —  Interim 
Custody— Divorce  Action  Pending — Con- 
jugal Bights  (Scotland)  Act»  1861,  sec.  9. 

— Notwithstanding  the  statutory  power  con- 
ferred by  the  above  section  on  judges  ordinary 
before  whom  a  cause  of  divorce  between  the 
parents  is  pending,  to  make  interim  orders  as 
to  custody  of  their  children,  the  jurisdiction  of 
the  Court  remains  ;  but  will  be  exercised  with 
caution.  M'CaUum  v.  M'Callum,  1893,  20  R. 
293  ;  30  S.  L.  R.  340. 

52.  Custody  of  Children— Petition— In- 
terim Custody— Interim  Interdict  against 
Bespondent  parting  with  Child.— In  a 
petition  by  a  father  for  the  custody  of  his  son, 
a  year  old,  who  had  been  removed  by  the 
petitioner's  father-in-law,  the  Court,  pending 
intimation  to  his  wife  and  his  father-in-law, 
granted  interim  interdict  against  the  father-in- 
law  parting  with  the  child.  Lumsden^  Peti- 
tioner, 1882,  20  S.  L.  R.  240. 

53.  Custody  of  Children— Interim  Cus- 
tody—Status of  Parents  —  International 

Law. — In  a  petition  by  a  father  resident  in 
America  for  the  custody  of  a  pupil  child,  the 
petitioner  averred  that  it  had  been  carried 
away  from  him  by  its  mother  to  Scotland,  and 
that,  in  her  charge,  its  life  was  endangered. 
The  Court,  in  ordering  intimation  and  service, 
ordered  that  the  child  be  handed  over  to  a 
representative  of  the  father  pending  answers 
being  lodged  and  inquiry  made.  Answers  wei'e 
lodged  which  raised  the  question  of  the  status  of 
the  parties  as  liusband  and  wife.  The  Court 
declined  to  consider  the  defence,  and  allowed 
the  father  to  keep  the  child.  Marchetii  v. 
Marchetti,  1901,  3  F.  888  ;  38  S.  L.  R.  696  ; 
9  S.  L.  T.  37. 

54.  Custody  of  Children— Judicial  Sepa- 
ration—Adultery—Conjugal Bights  (Scot- 


land) Act,  1861,  sec.  9.— Where  a  wife  had 
been  granted  a  judicial  separation  on  the 
ground  of  her  husband's  adultery^  held  that 
there  was  no  general  rule  that  the  custody  of 
the  children  should  be  given  to  one  parent 
or  the  other,  that  the  Court  had  a  wide  dis- 
cretion, and  that  the  husband  should  have 
the  custody  of  the  sons  and  the  wife  of  the 
daughters.  Symington  v.  Symington^  1874, 1  R 
871 ;  11  S.  L.  R  369  ;  1875,  L.  R,  2  Sc.  App. 
415  ;  2  R.  (H.  L.)  41 ;  12  S.  L.  R  616. 

55.  Custody  of  Children— Judicial  Sepa- 
ration—Judgment of  House  of  Lords— 
Begulation  by  Court  of  Session.— Terms  of 
order  made  by  Court  of  Session  as  to  custody 
of  the  children  of  judicially  separated  spouses, 
in  applying  the  judgment  of  the  House  of 
Lords.    Symington  v.  Symington,  1875,  2  R  974. 

56.  Custody  of  Children— Judicial  Sepa- 
ration—Order under  the  CKiardianship  of 
Infants  Act^  1886. — If  decree  has  been  pro- 
nounced in  an  action  of  separation  between 
spouses,  finding  one  of  them  entitled  to  the 
custody  of  the  children  of  the  marriage,  it  is 
still  open  to  the  other  spouse  to  petition  the 
Court  to  make  an  oi'der  as  to  the  custody  of 
the  children  under  the  Guardianship  of  Infants 
Act.  Beedie  v.  Beedie,  1889,  16  R.  648;  26 
S.  L.  R  443. 

57.  Custody  of  Children— Misconduct  of 
Father. — In  a  petition  by  a  father  for  the 
custody  of  his  two  pupil  children, — held  that 
the  only  answer  that  could  be  made  to  the 
application  was  that  of  possible  moral  or  physi-» 
cal  injury  to  the  children,  and  that  nothing 
had  been  alleged  to  interfere  with  the  peti- 
tioner's right  to  the  custody  of  his  children. 
Petition  granted.  Leys  v.  Leys^  1886,  13  R. 
1223 ;  23  S.  L.  R  834. 

58.  Custody  of  Children— Iffisconduct  of 
Father— Theft.— The  fact  that  he  had  been 
imprisoned  for  theft  held  no  ground  for  de- 
priving a  father  of  the  custody  of  an  infant 
daughter,  where  his  employers  kept  his  place 
open  for  him,  took  him  back  on  his  discharge 
from  jail  and  paid  him  good  wages,  whereupon 
he  began  to  live  a  decent  life.  A.  C,y,  B.  C, 
1902, 5  F.  108  ;  40  S.  L.  R  87  :  10  S.  L.  T.  363. 

59.  Custody  of  Children— Misconduct  of 
Father— nn]dndness.—A  father  petitioned 
for  custody  of  his  child  aged  eight  months, 
and  the  mother  opposed  the  application  on 
the  ground  of  the  husband's  unkindness, 
which  necessitated  her  leaving  him  before  the 
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child's  birth,  and  of  the  tender  ag^  of  the 
child.  Hutband*B  right  to  the  custody  upheld, 
without  inquiry,  the  mother  being  allowed 
access.  LUUy  y.  LtlUy,  1877,  4  R  397 ;  14 
S.  L.  R.  281. 

60.  Onitodj  of  Ohildren— Mother  Red- 
dent  Abroad-  Qnardiawihip  of  Inftats 
Act»  1886  — Tutor  Nominate.  —  A  mother 
granted  the  custody  of  her  pupil  children  as 
against  their  tutor  nominate,  although  she 
had  married  a  second  time  and  gone  to  reside 
abroad.  Maqyay  v.  Campbell,  1888, 15  R  606  ; 
25  S.  L.  R  399. 

61.  Onitodj  of  Children— Order  to  De- 
liTer— Obildren  Lost— Procednre.— On  a 

petition  by  a  father  the  Court  pronounced  an 
interlocutor  ordaining  the  respondents  (a 
charitable  institution)  to  deliver  up  to  the 
petitioner  his  children  who  had  been  com- 
mitted to  their  charge.  The  children  had  been 
transported  to  Nova  Scotia,  and  the  most 
careful  inquiries  failed  to  discover  their  where- 
abouts. The  Court,  being  satisfied  that  the 
directors  of  the  institution  had  done  their 
best  to  find  the  children,  sisted  prooedure. 
Delaney  v.  Edinburgh  and  Leith  ChMrerCs  Aid 
and  Refuge,  1891,  19  R  8 ;  29  S.  L.  R  8. 

62.  Custody  of  Children  —  Orphan  — 
Choice  of  Beeidenoe. —Petition  by  the  paternal 
grandmother  of  an  orphan  minor  for  her  cus- 
tody refused,  where  the  child  was  being  well 
cared  for  and  expressed  a  desire  to  remain  where 
she  was.  Flannigan  v.  Bothwell  Inspector,  1892, 
19  R  909  ;  29  S.  L.  R  781. 

63.  Custody  of  Children— Orphan.— The 

Court  being  satisfied  that  a  pupil  orphan 
was  being  well  cared  for  by  persons  in  whose 
charge  he  had  been  left  by  his  parents, 
refused  to  order  a  transfer  of  his  custody  to 
his  paternal  grandmother.  Smith  v.  Smith's 
Trs.,  1890,  18  R  241 ;  28  S.  L.  R  192. 

64.  CustodyofChildren— Orphans— Cura- 
tor ad  litem. — On  a  petition  for  the  custody 
of  orphans,  before  answer,  the  Court  appointed 
a  curator  ad  litem  to  inquire  into  the  facts. 
Morrison  v.  Quarrier,  1894,  21  R.  889;  31 
S.  L.  R  718;  2  S.  L.  T.  66,  163. 

65.  Custody  of  Children— Orphan— Ghiar- 
dianship  of  Infants  Act»  1886»  sees.  2,  3.— 
Where  a  widow,  shortly  before  her  death, 
had  placed  her  three  pupil  children  in  a  Pro- 
testant home  where  they  were  well  cared  for, 
the  Court  refused,  on  a  petition  by  their  nearest 


I  male  agnates,  who  were  Roman  Gatbolics,  to 
I  disturb  the  arrangements  for  their  apfarin^fing 
and  religion  which  had  been  made  by  tbeir 
mother^  who  was  their  legal  guardiazL,  and 
had  continued  for  three  years.  Kincaid  v. 
Quarrier,  1896,  23  R  676  ;  33  S.  L.  R  49£  ;  3 
S.  L.  T.  321. 

66.  Custody  of  Children— Orphan — ^Be- 
lifien  —  Father's  Religions  Yiews.  — The 
welfare  of  the  children  is  the  role  irhicfa 
guides  the  Court  in  giving  directions  for 
their  custody.  The  religious  beliefs  of  their 
parents  are  weighty,  but  not  ooncluaive 
reasons.  Morrison  v.  Quarrier,  1894,  21  R 
1071  ;  31  S.  L.  R  718,  844;  2  S.  L,T.  66,  163. 

67.  Custody  of  Children— Orphan — ^Re- 
ligious Training. — Opinion  by  Ld.  M'ljaren 

that  objections  to  the  religious  education 
of  orphan  pupils,  stated  by  a  person  who  ia 
not  supporting  them,  are  not  in  themselves 
grounds  for  interference  by  the  Court.  Mor- 
rison V.  Quarrier,  1894,  21  R  889;  31  S.  L.  R 
718  ;  2  8.  L.  T.  66. 

6a  Custody  of  Children— Orphans — ^Re- 
ligion— Religion  of  Father. — On  the  petition 
of  the  nearest  male  agnate  of  three  pupil 
orphans  who  had  been  placed  by  their  maternal 
grandmother  in  a  Protestant  charitable  insti- 
tution, the  Court  ordered  their  delivery  to  him 
in  order  that  they  might  be  brought  up  in  a 
Roman  Catholic  orphanage  in  the  religion  of 
their  father.  Reilly  v.  Quairier,  1895,  22  R. 
879 ;  32  S.  L.  R  664 ;  2  8.  L.  T.  560  ;  3  S.  L.  T. 
26. 

69.  Custody  of  Children  —  Orphan  — 
Tutor  appointed  by  Mother— Foreign  Tutor. 

— A  widow,  djdng  in  Canada,  appointed  by 
will  a  Canadian  lady  to  be  guardian  of  her 
child,  a  little  boy,  then  with  her.  The  boy 
was  domiciled  in  8cotland  where  his  father's 
trustees  held  estate  for  him,  and  out  of  which 
they  made  provision  for  his  maintenance. 
The  child  having  been  brought  to  Scotland 
the  trustees  undertook  his  upbringing.  The 
Canadian  guardian  petitioned  for  his  delivery. 
The  Court  refused  the  petition  until  the  peti- 
tioner should  show  that  delivery  to  her  would 
be  beneficial  to  the  interests  of  the  child. 
Fenwick  v.  Hannah's  Trs,,  1893,  20  R  848 ;  30 
S.  L.  R760;  1  8.  L.  T.  88. 

70.  CustodyofChildren— Orphans— Wel- 
fare of  Children. — The  welfare  of  the  children 
is  the  rule  which  chiefly  guides  the  Court  in 
the  choice  between  competing  guardians  for 
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their  custody.  Alexander  v.  M^Garrity,  1903,  5 
F.  654 ;  40  S.  L.  R  446 ;  10  S.  L.  T.  699. 

71.  Onstody  of  Children— Petition  by 
Father  to  Seqneetrate  Mother's  sepafate 
Income  until  she  surrendered  Herself  and 
Children  to  Jurisdiction,  of  Conrt— Pro- 
cednre.— i2oM  v.  Roes,  1885,  12  R  1351 ;  23 
S.  li.  It.  1. 

72.  Onstody  of  Children— Procedure.— 
A  husband  and  wife  were  living  separate,  and 
the  wife  removed  a  pupil  child  of  the  mar- 
riage out  of  the  father's  custody  and  concealed 
it.  The  father  presented  a  petition  for  its 
custody.  The  Court  ordered  intimation  and 
service  and  granted  warrant  to  messengers-at- 
arms  and  other  officers  to  take  the  child  and 
deliver  it  to  the  father.  The  father  having  in 
this  way  recovered  possession  of  the  child  the 
mother  lodged  answers  craving  its  custody. 
The  Court  dismissed  the  petition  as  (now)  un- 
necessary. Hutchison  v.  Hutchison,  1890,  18 
B.  237 ;  28  S.  L.  R  190. 

73.  Custody  of  Children  —  Tutor  ~  Re- 
moval—Factor loco  tutoris.— A  kdy  was 
her  niece's  sole  tutor  and  curator  as  to  a  trust- 
estate.  She  obtained  custody  of  the  child 
and,  being  ordained  by  the  Court  to  deliver  it 
to  its  father,  she  removed  it  to  England.  The 
Court  thereon  sequestrated  her  estate.  On  a 
petition  by  the  father  the  Court  further 
appointed  a  factor  loco  tutoris  to  care  for  the 
child's  interest  in  the  trust-estate.  Edgar  v. 
Fisher's  Trs,,  1893,  21  R.  69,  326 ;  31  S.  L.  R. 
76, 244, 862 :  1  S.  L.  T.  301, 384 :  2  S.  L,  T.  186. 

74.  Custody  of  Children— Repayment  of 
Cost  of  Maintenance— Custody  of  Infiuits 
Act^  1891,  sec  2.— The  father  of  a  child  being 
in  humble  circumstances  petitioned  the  Court 
for  the  custody  of  his  daughter,  six  years  of 
age.  8he  had  been  brought  up  by  her  mater- 
nal grandfather,  who  asked  £86  which,  he 
said,  he  had  spent  on  rearing  the  child.  The 
Court  made  a  delivery  order  and  ordained  the 
petitioner  to  pay  £16  in  instalments  of  6s.  a 
month.  Soutarv.  Carrie,  1894,  21  R.  1060;  31 
S.  L.  R.  843 ;  2  S.  L.  T.  163. 

75.  Custody   of   Children^Tutor-Nomi- 

nate. — A  question  as  to  the  custody  of  pupil 
children  arose  between  their  tutors-nominate 
(under  their  father's  will)  and  two  paternal 
aunts  who  claimed  the  custody,  upon  instruc- 
tions orally  given  to  them  by  the  father,  and 
couched  in  an  unsigned  writing  which  had  been 
handed  to  them  by  him  when  on  his  deathbed. 


The  effect  of  this  writing  was  rendered  more 
doubtful  by  the  fact  that,  on  deathbed,  the 
father  had  executed  a  codicil  which  was  silent 
on  the  question  of  custody.  It  did  not  appear 
whether  the  writing  or  the  codicil  was  earlier 
in  date.  The  trustees  being,  on  reasonable 
grounds,  determined  to  remove  the  pupils 
from  the  custody  of  their  aunts,  the  Court 
found  them  entitled  so  to  do.  Hogan  v. 
M'Crossan,  1899, 36  S.  L.  R.  669 ;  7  S.  L.  T.  22. 

76.  Qrandchild^Title  to  Sue  for  Injury 
to  Qrandparent. — ^A  grandchild  has  a  title  to 
sue  for  damages  and  soUUium^  in  respect  of 
injury  sustained  by  the  death  of  a  grand- 
parent. Hardin  v.  Melrose  d;  Thomson,  1899, 
1  F.  1012  ;  36  S.  L.  R  814  ;  7  S.  L.  T.  67. 

77.  Illegitimate  Child— Legitimation  per 
suhsequens  matrimonium— Title  to  Sue  for 
Death  of  Child  prior  to  Marriage.— Four 
years  after  the  death  of  an  illegitimate  child, 
three  years  of  age,  the  father  married  the 
mother,  and  raised  an  action  for  damages  on 
the  ground  that  the  child's  death  had  been 
caused  by  the  fault  of  the  defender.  Held 
that  he  had  no  title  to  sue.  M^NeiU  v. 
McGregor,  1901,  4  F.  123;  39  S.  L.  R.  46;  9 
S.  L,  T.  236. 


78.  Illegitimate  Child— Mutual 
Solatium.  —  Illegitimate  children  are  under 
no  legal  obligation  to  support  their  parents  ; 
and  neither  parent  nor  child  can  claim  solatium 
from  a  wrongdoer  whose  fault  causes  the  death 
of  the  child  or  parent.  Clarke  v.  Carfin  Coal 
Coy,,  1891  (H.  L.),  18  R  63 ;  28  S.  L.  R  960. 

79.  Illegitimate  Child— Title  te  Sue  for 
Death  of  Parent. — An  illegitimate  child  has 
no  title  to  sue  an  action  for  damages  for  the 
loss  it  suffers  through  the  death  of  its  mother, 
nor  to  claim  compensation  under  the  Work- 
men's Compensation  Act,  1897.  Cleraeiii  v. 
BeU  ik  Sons,  1899,  1  F.  924 ;  36  &  L.  R  725 ; 
7  S.  L.  T.  44.  Neither  has  a  mother,  in 
similar  circumstances,  a  title  to  sue  in  respect 
of  the  death  of  her  illegitimate  child.  Weir 
V.  CoUness  Iron  Coy,,  1889,  16  R.  614;  26 
S.  L.  R  470.  Samson  v.  Davie,  1886,  14  R 
113;  24  S.  L.  R  108  overruled. 

80.  Inftnts  Belief  Act,  1874  — English 
Statute. — Opinion  by  Ld.  Pearson  that  the 
Infants  Relief  Act,  1874,  does  not  extend  to 
Scotland.  Whitehead  v.  Philippe,  1903  (O.  H.), 
10  S.  L.  T.  677. 

81.  Legitim— Alimentary  Provisions— 
Bankruptcy  —  Election.  —  Held  that   an 
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andischarged  bankrupt  waa  not  entitled  to 
reject  hie  legitim  and  take  instead  alimentaiy 
testamentary  provisions  from  which  his 
creditors  were  purposely  excluded.  OUerva- 
turns  on  StevewKm  v.  Hamilton,  1838,  1  D.  181. 
Smith's  Trustee,  Petitioner,  1893  (O.  H.),  30 
S.  L.  R  804.  (Of.  Obers  v.  Paton's  Trs,,  1897, 
24  R.  719 ;  34  S.  L.  R  538 ;  4  S.  L.  T.  350.) 

82.  Legitim  —  Amoimt  —  Deduction  of 
Marriace-Oontraet  ProvisioiL— In  an  ante- 
nuptial contract  of  marriage  the  husband 
undertook  to  make  over  at  his  death  to  the 
children  of  the  marriage,  if  any,  one-half  of 
the  whole  estate,  heritable  and  moveable 
(after  deducting  a  proportional  part  of  his 
debts),  which  he  should  thereafter  conquest 
and  acquire  in  any  manner  of  way,  reserving 
power  to  divide  and  apportion  the  provisions 
made  by  him  among  the  children,  if  more  than 
one,  as- he  should  see  fit.  The  contract  did 
not  exclude  legitim.  Certain  of  the  children 
having  at  their  father's  death  claimed  legitim, 
held  that  the  half  of  conquest,  being  an 
onerous  provision  due  to  the  whole  children 
by  contract,  fell  to  be  deducted  from  the 
estate  before  computing  legitim,  and  that 
those  children  who  took  legitim  were  there- 
fore entitled  both  to  a  share  of  the  half  of 
conquest  and  to  legitim.  Murray^s  Trs,  v. 
Murray  and  Others,  1881,  18  S.  L.  R  690. 

83.  Legitim  — OoUation. — An  eldest  son 
who  had  sold  part  of  the  heritable  estates  of 
his  deceased  father,  held  barred  from  a  share  in 
the  legitim  fund  as  he  had  made  it  impossible 
for  himself  to  collate.  M'GalVs  Trs.  v.  M'Call, 
1901,  3  F.  1065 ;  38  S.  L.  R  778. 

84.  Legitim  —  Collation.  —  "  The  plea  of 
collation  inter  Ixberos  in  answer  to  a  claim  for 
legitim  can  only  be  maintained  by  a  party 
entitled  to  share  in  the  legitim,  and  not  by 
trustees  representing  the  interest  of  the 
residuary  legatee.'*  Collins  v.  Collinses  Trs,, 
1898  (0.  H.),  35  S.  L.  R.  641  ;  5  S.  L.  T.  256. 

85.  Legitim  —  Collation  —  Advances  to- 
wards— Evidence  of. — On  persons  claiming 
that  advances  were  made  to  a  son,  or  debts 
paid  for  him,  by  his  parents  which  require 
collation  of  the  amount,  a  less  heavy  onus  is 
laid  than  in  the  case  of  proving  debt.  Welsh 
V.  Welsh's  Trs.,  1878,  5  R  542 ;  15  S.  L.  R 
291. 

86.  Legitim— Collation— Cash  Advances 
to  Son  in  Business. — Large  advances  of  cash 
by  a  father  to  a  son  in  business  held  to  be 


advances  to  account  of  legitim.      Lfouglus  v. 
Douglas,  1876,  4  R  105 ;  14  S.  L.  R  54. 

87.  Legitim  —  Collation  —  FroviBians  in 
Maniago-Contrmcts— Liferent— Interest.  — 
A  father  who  was  survived  by  a  son  and  foor 
daughters  settled  considerable  suma  on  lus 
daughters  in  their  marriage-contracta.  In 
his  will  he  provided  a  sum  for  his  son  in  Ueo 
of  legitim,  and  divided  the  residue  amon^  his 
daughters.  The  daughters  accepted  their 
provision,  but  the  son  claimed  legitim.  HM 
that  in  ascertaining  the  amount  of  the  legitim 
fund  the  sums  provided  as  tochers  in  the  re- 
spective marriage-contracts  of  the  daughters 
were  not  to  be  reckoned.  When  in  a  marriage- 
contract  a  sum  is  settled  on  a  daughter  in 
liferent  and  on  her  children  in  fee,  is  the 
capital  sum  or  merely  the  daughter's  interest 
subject  to  collation  ?  Is  interest  on  the  sum 
to  be  collated  included  ?  Monteith  v.  Monteith's 
Trs.,  1882,  9  R  982  ;  19  S.  L.  R.  740. 


88.  Legitim— Collation— Thellnsson  -Act 
(39  ft  40  Oeo.  UL  c.  96).— An  heir-at-law 
who  was  also  next-of-kin  held  entitled  to  a 
share  of  inccMne  of  moveable  estate  without 
collating  the  rents  of  heritage  which  he  re- 
ceived by  virtue  of  the  operation  of  the 
Thellusson  Act.  Logan's  Trs,  v.  Logan,  1896, 
23  R  848 ;  33  S.  L.  R  638 ;  4  S.  L.  T.  57. 
Held  contra  in  Moon's  Trs.  v.  Moon,  1899,  2  F. 
201 ;  37  S.  L.  R  140 ;  7  S.  L.  T.  257. 


89.  Legitim— Date  of  Estimating.— The 
legitim  fund  is  to  be  valued  as  at  the  date  of 
the  parent's  death.  Gilchrist  v.  Gilchrist's  Trs., 
1889,  16  R  1118;  26  S.  L.  R  639. 

90.  Legitim— Deduction  of  Debts— Ali- 
ment of  Widow. — In  computing  the  fund 
available  for  legitim,  held  that  sums  paid  to 
the  widow  of  the  deceased  for  aliment  between 
the  date  of  her  husband's  death  and  the  date 
when  aliment  was  claimed,  did  not  fall  to  be 
deducted  as  a  debt,  she  having  a  liferent  of 
his  whole  estate.  Morrison  v.  Taiose^s  Exrx., 
1888^  16  R  247 ;  26  S.  L.  R  160. 

91.  Legitim— Deduction  of  Debts— Galls 
on  Shares. — Calls  on  shares,  paid  after  the 
death  of  a  father,  are  debts  which  fall  to  be 
deducted  from  his  estate  before  the  amount 
free  for  legitim  is  ascertained.  Davidson  v. 
Mackenzie,  1898  (0.  H.),  6  S.  L.  T.  25. 

92.  Legitim— Deduction  of  Debt— Mar- 
riage-Contract—Provisions  to  Children  of 
Second  Marriage. — The  children  of  a  second 
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marriage  were  entitled  to  provisions  out  of 
their  father's  estate,  secured  hy  antenuptial 
marriage-<K>ntract.  The  father  hy  will  left 
the  children  of  his  first  and  second  marriages 
equal  rights.  His  provision  satisfied  the 
terms  of  the  marriage-contract,  and  accord- 
ingly the  children  of  the  second  marriage 
made  no  claim  under  it.  On  a  representative 
of  a  child  of  the  first  marriage  claiming 
legitim,  field  that  no  deduction  fell  to  he  made 
in  respect  of  the  (alleged)  deht  due  under  the 
marriage  -  contract.  Bistwp's  Trs,  v.  Bishop, 
1894^  21  R.  728 ;  31  S.  L.  R  690. 


93.  Legitim — Delay  in  Claiming— Per- 
sonal Bar. — Delay  in  electing  to  claim  legitim 
held  no  har  to  payment.  Ordlin  v.  Muirhead's 
Judicial  Factor,  1892,  20  R  61 ;  30  S.  L.  R  72. 

91  Legitim— -Delay  in  Olaiming— Interest 
— Personal  Bar. — Held  (1)  that  a  son  was  not 
barred  from  claiming  legitim  by  a  delay  of 
seventeen  years  in  making  the  claim ;  (2)  that 
he  was  not  entitled  to  interest.  Wick  v.  JVicky 
1898,  1  F.  199 ;  36  S.  L.  R  180. 

96.  Legitim  —  Discharge  —  Oratnitons 
Discharge. — ^A  son  executed  and  delivered  to 
his  father  a  deed  bearing  to  be  a  discharge  of 
his  claim  for  legitim.  It  proceeded  on  the 
narrative  that  he  had  received  sundry  ad- 
vances from  his  father  in  respect  of  which 
'*  it  appears  to  me  reasonable  and  proper  that 
I  should  execute  the  discharge  hereinafter 
written.''  Held  that  the  discharge  was  gratui- 
tous and  independent  of  whether  or  no  the 
father  should  give  up  his  claim  for  repetition 
of  the  advances.  Ohere  v.  Paton'e  Trs,,  1897, 
24  R  719;  34  S.  L.  R  538 ;  4  S.  L.  T.  350. 

96.  Legitim^Discharge— Marriage -Con- 
tract—Discharge  of  "bairn's  part  of  gear" 
—New   Statutory  Bight  to   Child. —By 

marriage -contract  dated  1848  the  parties 
stipulated  the  discharge  by  children  of  their 
claim  for  ^  bairn's  part  of  gear.''  Held  that  a 
claim  for  legitim  out  of  the  mother's  estate 
was  excluded.  Dunbar't  Trs,  v.  Dunbar,  1902, 
5  F.  191 ;  40  S.  L.  R  146 ;  10  S.  L.  T.  401. 

97.  Legitim— Equitable  Compensation. — 

A  truster  directed  his  trustees  to  divide  the 
residue  of  his  estate  into  three  equal  portions, 
one-third  to  be  held  by  them  for  the  liferent 
behoof  of  one  of  the  truster's  daughters  who 
was  married  and  had  issue,  under  deduction 
of  a  sum  advanced  by  him  on  behalf  of  the 
said  daughter  and  her  son.  This  advance  was 
to  form  part  of  the  free  residue,  and  on  the 


death  of  the  said  daughter  the  trustees  were 
to  divide  amongst  her  children  in  certain  pro- 
portions the  moneys  so  held  for  her  liferent 
behoof.  The  daughter  claimed  legitim,  and 
it  was  held  that  the  income  of  the  share  of 
residue  destined  to  her  and  her  family  vested 
in  the  trustees,  and  wasTto  be  applied  by  them 
in  compensation  of  the  legitim  received  by  her, 
and  that  her  children  had  a  separate  and  in- 
dependent interest  in  the  fee  of  the  provision. 
In  a  question  as  to  the  appropriation  of  the 
income  of  the  share  of  residue  held  by  the 
trustees,  the  Court  found  that  the  daughter's 
legitim  had  suffered  abatement  in  consequence 
of  the  advance  above  mentioned  being  imputed 
to  it,  and  that  the  share  of  residue  falling  to 
the  children  was  thereby  enlarged  to  a  greater 
extent  than  it  was  diminished  by  the  with- 
drawal of  legitim,  and  therefore  held  that  the 
children  were  not  entitled  to  any  portion  of 
the  income.  Snody's  Trs,  v.  Gibson's  Trs.,  1887, 
24  S.  L.  R.  493.    [And  see  voce  Stuxeseiofi.] 

98.  Legitim— Foreign  Mortgage.— Mort- 
gages over  land  in  England  are  included  in 
ascertaining  the  amount  of  the  legitim  fund. 
Monteith  v.  Monteith's  Trs.,  1882,  9  R  982 ;  19 
S.  L.  R  740. 

99.  Legitim— Heritable  Bond.— When  a 
man  dies  leaving  a  widow  and  children,  and 
his  estate  consists  of  a  bond  which  is  heritable 
quoad  jus  rdidK  and  moveable  quoad\Q%\tim, 
the  children  take  one-half  as  legitim.  DawsovCs 
Trs,  V.  Dawson,  1896,  23  R  1006  ;  33  S.  L.  K. 
749  ;  4  S.  L.  T.  101. 

100.  Legitim  —  Married  Women's  Pro- 
perty Act^  1881,  sees.  7,  8— Marriage-Con- 
tract—Constmction—"  Conjunct  Liferent 
Allenarly  and  to  the  Wife  in  Fee."— By 
marriage  -  contract  a  wife  conveyed  to  her 
husband  and  herself  her  whole  estate,  includ- 
ing aoquirenda,  *'  in  conjunct  liferent  for  their 
liferent  use  allenarly,  and  to  herself  ...  in 
fee."  Held  that,  on  her  death,  her  children 
were  entitled  to  legitim  out  of  her  estate, 
subject  to  the  burden  of  their  father's  life- 
rent. Bell  V.  BeU,  1897,  25  R  310 ;  35  S.  L.  R 
242 ;  6  S.  L.  T.  237. 

101.  Legitim— Bepresentation—Litestate 
Moveable  Succession  (Scotland)  Act,  1865. 
— A  testator  died  in  1867  survived  by  three 
sons,  Alexander,  James,  and  John.  James 
died  in  1884,  survived  by  five  children.  John 
died  intestate  and  childless  in  1891,  without 
having  elected  between  his  legitim  and  the 
provisions  made  to  him  in  his  father's  settle- 
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ment.  Thereafter  one  of  the  children  of 
James  brought  an  action  against  Alexander, 
who  had  been  appointed  John's  executor* 
dative,  for  a  share  of  the  legitim  which  the 
latter  might  have  claimed  from  his  father's 
estate.  'The  defender,  who  had  the  residuary 
interest  in  that  estate,  objected  that  James 
had  barred  himself  by  his  actings  from  making 
any  claim  in  respect  of  legitim,  and  that  the 
pursuer,  as  representing  her  father  under  the 
Intestate  Succession  Act  of  1855,  was  equally 
barred  from  making  such  a  claim.  Held  (1) 
that  the  pursuer  claimed  in  her  own  right, 
and  therefore  that  her  claim  was  not  barred 
by  anything  that  her  father  might  have  done, 
and  (2)  that,  as  John's  right  of  legitim  was  of 
much  greater  value  than  the  provisions  made 
to  him  in  his  father's  settlement,  the  defender, 
as  his  executor,  was  bound  to  claim  the  former. 
Macnab  v.  Macnab's  Exr.,  1894, 32  S.  L.  R.  177. 

102.  Legitini  —  Batisfaetioii  —  Provision 
in  Maniage-Oontraet.— A  father  became  a 
party  to  his  son's  marriage -contract,  and 
bound  himself  to  bequeath  a  share  of  the 
residue  of  his  estate  to  his  son.  The  pro- 
vision did  not  bear  to  be  in  satisfaction  of  the 
son's  claim  for  legitim.  Held  on  the  father's 
death  that  the  son  was  entitled  to  claim 
legitim  over  and  above  the  provision,  which 
was  a  debt  due  by  the  father's  estate  to  the 
marriage-contract  trustees.  Rait  v.  ArbtUhnot, 
1892, 19  R  687 ;  29  S.  L.  K.  595. 

103.  Legitimacy  ^niegittmate  Child  — 
Legitimation  per  snbseqnenB  matrimonium 
—Marriage  after  the  Death  of  the  Child. 

— Opinion  that  a  child  bom  illegitimate 
cannot  be  legitimised  by  the  marriage  of  its 
parents  after  its  death.  McNeill  v.  M'Gregor, 
1901,  4  F.  123 ;  39  S.  L.  «.  45 ;  9  S.  L.  T.  235. 


104.  Legitimacy— Putative    Marriage.— 

John  Petrie  and  Mrs.  Ross  were  married  in 
1893.  Petrie  married  in  the  bond  fide  belief 
that  Mrs.  Boss's  husband  was  dead,  but,  find- 
ing that  he  was  still  alive,  he  raised  an  action 
of  declarator  of  nullity  of  the  marriage  and 
legitimacy  of  the  only  child  of  the  union.  The 
Court  annulled  the  marriage  and  declared  the 
legitimacy  of  the  child.  Petrie  v.  Ross^  1896 
(O.  H.),  4  S.  L.  T.  63. 

105.  Minor— Award  of  Damages  — Ap- 
pointment of  Trustee  by  Court. —A  girl 
fourteen  years  of  age  obtained  an  award  of 
damages  for  personal  injuries.  The  Court 
appointed  a  trustee  to  receive  the  money  and 
hold  it  for  her  behoof  until  she  attained  the 


age  of  twenty-one  years.  Sharp  r.  FaJtMkmi 
Spinning  Coy.  Ltd.,  1885, 12  R  574 ;  22  S.  L.  & 
368. 

108.  Minor—Award  of  J>tanMgm—Twj' 
mmtt  to  Undo  for  Adniniatrmtion— Ad- 
ministration of  Sum  Awarded  to  Msmib 
in  an  Aetion  of  Damatea.— In  ao  aetioin  o! 
damages  brought  by  a  widow  for  the  loaa  id 
her  husband,  to  which  her  children  wot 
parties,  and  in  which  the  pursuers  were  suc- 
cessful, the  pursuers'  counsel  moved  that  m 
order  to  avoid  the  expense  of  an  applicatioii 
for  a  judicial  factor,  the  sum  of  £100,  being 
that  apportioned  to  the  minor  purauers,  he 
paid  over  to  their  unde  by  marriege,  to  be 
administered  by  him  for  their  behoof,  be  find- 
ing caution  for  the  amount.  Tbe  Court, 
foUotoing  the  case  of  Collins  v.  Bglinton  Irm 
Coy.,  1882,  9  R.  500,  19  a  L.  R.  440»  grmUi 
the  motion.  M*Avoy  v.  Youngs  Parajfin  OQ 
Coy.,  1882, 19  S.  L.  R.  441. 

107.  Minor— Bastard— Curator  ad  Utem. 

— Where  a  bastard  minor,  defender  of  an 
action,  pleaded  that  no  curator  had  been 
called,  the  Court  appointed  a  curator  €id  /ite«. 
Cunnin^m  v.  Smith,  1880, 7  R  424 ;  17  &  L.  B. 
269. 

108.  Minor— Defender  in  Aetion — Gnra- 
tor  Bonis. — Minors  interested  in  the  defenos 
of  an  action  should  be  called  nominattm  as 
defenders  although  they  have  a  curator  bontL 
King^a  Trs.  v.  M'Lay  and  Others,  1901  (O.  H.), 
8  S.  L.  T.  413. 

109.  Minor  —  Contract  —  Bednction— 
Enorm  lesion. — A  minor  received  injuries 
while  in  the  employment  of  a  firm  of  biscuit- 
makers,  and  he  had  a  claim  for  compensation 
under  the  Workmen's  Compensation  Act,  1897. 
His  father  attended  to  the  claim  and  effected 
a  settlement,  and  a  discharge  was  prepared, 
which  the  minor  signed,  and  his  father  as  his 
curator.  In  an  action  for  reduction  of  the 
discharge  on  the  grounds  of  minority  and 
lesion,  the  minor  averred  that  the  compensa- 
tion paid  was  inadequate,  and  that  he  had 
understood  that,  in  addition  to  paying,  the 
employers  had  undertaken  to  continue  him  in 
their  service,  which  they  had  not  done.  Held 
that  the  averments  were  relevant,  and  proof 
allowed,  iiobertson  v.  Henderson  ds  Son,  Ltd., 
1904,  6  F.  770;  41  S.  L.  R  697;  12  S.  U  T. 
113. 


110.  Minor— Lesion— Qnadrienninm  utile 
-Company— Contributory- Batiflcation— 
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Husband  and  Wife— Liability  of  Hnsband 
for  Calls  on  Shares  held  by  Wife— Com- 
panies Act>  1862,  sec.  78.— A  female  bene- 
ficiary under  a  trust-deed  in  which  the 
trustees  had  been  appointed  curators  to 
minor  children  when  in  minority  was  assumed 
as  a  trustee  and  accepted  that  office.  Within 
seven  months  of  majority  she  concurred  with 
the  other  trustees — original  and  assumed — 
in  directing  their  names  to  be  registered 
as  shareholders  of  a  bank.  Thereafter  she 
acted  on  several  occasions  as  a  trustee  and 
signed  minutes  as  such.  After  her  marriage, 
and  after  the  quadriennium  utile  had  expired, 
she  expressly  ratified  all  that  the  trustees 
had  done.  Held  that  she  was  liable  as  a 
contributory,  and  that  under  the  78th  section 
of  the  Companies  Act,  1862,  her  husband  was 
also  liable.  HiU  v.  City  of  Glasgow  Bank,  1879, 
7  R.  68 ;  17  S.  L.  R.  68. 

111.  Minor-Lesion— Decree  of  Bemov- 
ing—Bednction— Relevancy— Sheriff  Court 
(Scotland)  Act,  18fi3»  sec.  32.  —  Certain 
heritable  subjects  were  let  on  a  lease  for 
999  years ;  an  action  of  removing  was  raised 
in  the  Sheriff  Court  against  the  heir  of  the 
original  lessee,  who  was  at  the  time  in  minority, 
on  the  ground  that  large  arrears  of  tack-duty 
remained  unpaid,  and  decree  was  granted. 
On  attaining  majority  the  heir  raised  a  re- 
duction of  this  decree,  which  was  opposed  on 
the  ground  that  the  arrears  at  the  date  of 
the  decree  exceeded  the  value  of  the  subjects 
at  the  time.  Held  that  parties  were  entitled 
to  a  proof  of  their  respective  averments. 
Murray  v.  FMay,  1874,  11  S.  L.  R.  624. 


112.  Minor— Lesion— Marriage-Contract 
— Reduction. — In  an  action  by  a  young  married 
lady  for  reduction  of  an  antenuptial  marriage- 
contract  (executed  by  her  in  minority),  on 
the  grounds  of  minority  and  enorm  lesion, 
the  only  lesion  averred  was  that  by  reason 
of  the  contract  she  was  deprived  of  the  free 
disposal  of  her  estate.  Held  that  the  state- 
ment was  irrelevant.  Jack  v.  Boyd,  1899 
(0.  H.),  7  S.  L.  T.  164. 

113.  Minor— Promise  to  Marry— Liability 
for  Breach— Minority  and  Lesion.— A  minor 
who  promises,  without  the  consent  of  his 
guardians,  to  marry  is  liable  in  damages  for 
a  breach  of  the  promise.  JVhitehead  v.  Philippe^ 
1903  (0.  H.),  10  S.  L.  T.  677. 

114.  Minor— Power  to  Test— Heritable 
or  Moveable. — A  minor  may  test  upon  a 
sum  of  money  which  is  the  surrogatum  for 


heritage  inherited  by  him,  and  sold  during 
his  pupilarity  as  an  act  of  administration  by 
his  tutor.  BroioiVe  Trustee  v,  Brovm,  1897,  24 
R.  962 ;  34  S.  L.  R.  733 ;  5  S.  L.  T.  54. 

115.  Minof—Pnpil— Power  to  Discharge 
—Sum  Recovered  as  Damages — Chiardian- 
ship  of  Infants  Act,  1886,  sec.  2.— Held  (1) 
that  the  mother  of  pupil  children  could,  under 
the  above  Act,  grant  a  valid  discharge  of  sums 
paid  to  them  as  damages  for  the  death  of 
their  father,  and  (2)  that  minor  children  could 
themselves  grant  a  valid  discharge  of  such 
sums  without  the  concurrence  of  a  curator. 
Jack,  dx.  V.  N.  B,  Rly.  Coy,,  1886,  14  R.  263  ; 
24  S.  L.  R.  211. 

116.  Mother— Title  to  Sue  for  Death  of 
C!hild. — The  mother  of  a  person  who  has  been 
killed  through  the  negligence  of  another  has 
no  title  to  sue  for  reparation  so  long  as  the 
father  is  alive.  Barrett  v.  N.  B.  Rly.  Coy,, 
1899,  1  F.  1139;  36  S.  L.  R.  874;  7  S.  L.  T. 
88. 

117.  Mother— Title  to  Sue  for  Death  of 
Ohild— Divorce— Deserted   Mother.— The 

mother  of  a  child  has  no  title  to  sue  an 
action  for  reparation  on  account  of  its  death 
although  she  has  divorced  her  husband,  and 
his  whereabouts  is  unknown.  Aitken  v.  Gour- 
lay  d'  M'Nah,  1903,  5  F.  586 ;  40  S.  L.  R.  398  ; 
10  S.  L.  T.  731. 

118.  Mother— Title  to  Sue  for  Death  of 
Ohild— Joint  Action  by  Parents.— A  joint 
action,  at  the  instance  of  a  father  and  mother, 
for  reparation  for  the  death  of  their  child  dis- 
miesed  as  incompetent,  the  mother  having  no 
title  to  sue  while  her  husband  was  alive.  Bell 
V.  Laing,  1896  (0.  H.),  4  S.  L.  T.  166. 

119.  Pupil— Curator  ad  litem— Funds  for 
Expenses. — In  an  action  for  the  reduction  of 
a  trust-deed  a  curator  ad  litem  was  appointed 
to  pupil  beneficiaries.  The  Lord  Ordinary 
ordered  the  trustees  to  put  the  curator  in 
funds  to  consider  the  defence  of  the  action. 
Smith  V.  Smith's  Trustee,  1900  (0.  H.),  8  S.  L,  T. 
226. 

120.  Pupil— Father  as  Administrator-in- 
Law— Provision  to  Child.— "A  father  is 
entitled  as  his  child's  administrator  to  de- 
mand his  child's  trust  money."  (Dumbreck  v. 
Stevenson,  1861^  4  Macq.  86,  followed)  Murray's 
Trs,  V.  Bloxsom's  Trs,,  1887,  15  R.  233;  25 
S.  L.  R.  191. 
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121.  Papil—OiiArdifta  — Father  of  Enc- 
lish  OhUd— Title  to  leoeiTe  Legftcj— HoUle 

oAdmn.— Scotch  trustees  helH  £1200  for  an 
English  child.  Her  father  mede  applicstion 
to  the  Court  for  an  order  on  the  trustees  to 
pay  him  the  income  for  her  maintenance.  By 
the  law  of  England  he  was  not  her  guardian. 
The  English  Courts  declined  to  i^point  him 
guardian  unless  on  condition  that  the  money 
should  be  paid  into  Chancery.  The  Court 
made  an  order  on  the  trustees  to  pay  over  the 
income  to  the  father.  WM  v.  CUland*8  Trg,, 
1904,  6  F.  274  ;  41  8.  L.  R  220;  11  S.  L,  T.  581. 

122.  Papil  —  Guardiaa  —  Mother  —  Hew 
Zealand  Law  ^Discharge  to  Tnuteee.^ 
The  mother  of  an  infant  domiciled  in  New 
Zealand,  being  appointed  its  guardian  in 
terms  of  the  law  of  that  country,  held  capable 
of  discharging  Scotch  trustees  in  respect  of 
sums  due  under  their  trust  to  her  ward. 
EUier,  Petitioner,  1902,  6  F.  307 ;  40  S.  L.  R. 
178;  10  S.  L.  T.  602. 

123.  Papil—Chiardiaii— Mother— Allow- 
ance out  of  Ward's  Estate.— A  mother  was 
sole  guardian  of  her  son,  an  heir  of  entail  to 
large  estates,  from  1883  to  1893,  when  he 
came  of  age.  In  an  action  of  accounting  by 
the  son,  held  that  an  allowance  of  £3000  per 
annum  to  his  mother  out  of  his  estates  was, 
in  the  circumstances,  such  as  it  would  be 
reasonable  for  an  independent  guardian  to 
allow  to  the  mother  for  the  maintenance  of 
the  child  and  establishment,  the  goyerning 
consideration  being  the  interest  of  the  heir. 
Boss  V.  Ross,  1896  (H.  L.),  23  R  67 ;  34  S.  L.  R 
10. 

124.  Pupil  —  Petition  by  Father  for 
Special  Powers— Authority  to  Feu— Nobile 
officium.  —  Authority  to  feu  part  of  pupil 
son's  estate  granted  to  a  father,  as  his 
administrator-in-law,  where  necessary  for  the 
proper  administration  of  the  estate.  Lord 
Clinton,  1875,  3  R  62;  13  S.  L.  R.  31. 

125.  Pupil— Powers— Discharge— Factor 
loco  tutoris. — Orphan  pupils  having  raised 
(the  report  does  not  set  forth  the  instance) 
an  action  for  damages,  the  defenders  offered  a 
sum  to  settle  their  claim.  They  lodged  a  note 
craving  the  Court  to  nominate  a  person  to 
receive  payment  for  them  and  to  give  a  valid 
discharge.  The  Court  refused  the  note,  holding 
that  the  proper  course  was  to  obtain  the 
appointment  of  a  factor  loco  tutoris  from  the 

Sheriff.     Connolly  and  Others  v.  Bent  Colli^y 
Coy.,  1897,  21  R  1172;  34  S.  L.  R  867. 


126.  Pupil- Tutor-Father  as  Tutor  and 
Administrator— Compromise  of  Action.— 
A  father,  suing  as  tutor  and  administrator-in- 
law  of  his  pupil  chUd,  may  settle  the  actioii  on 
his  own  terms.  The  Court  will  not  inteqwM, 
on  the  ground  that  the  bargain  is  a  bad  one 
for  the  child.  Oow  ▼.  Henry,  1899,  2  F.  48: 
37  S.  L.  R  40;  7  &  L.  T.  203. 

127.  PupU— Father— Power  to  Sell  Hent- 
ace.— The  Court  granted  authority  to  a  Cither, 
as  administrator-in-law  to  his  pupil  son,  to  mQ 
the  son's  heritable  estate,  where  it  appesied 
from  a  report  by  the  Court's  reporter  that  the 
estate  was  bonded  beyond  its  full  value,  bein^ 
satisfied  that  no  surplus  would  be  realised. 
Logan,  Petitioner,  1897,  25  R  51 ;  35  &  L  B. 
51 ;  5  S.  L.  T.  169. 

128.  PupU  —  Tutor  —  Mother  —  Second 
Marriage— CKiardiaaship  of  Infuits  Act, 
1886. — A  widow's  second  marriage  does  not 
deprive  the  children  of  her  first  marrisgeof 
her  guardianship  under  the  Guardianship  of 
Infants  Act,  1886.  Campbell  ▼.  Maqtiay,  I88S, 
15  R  784 ;  25  S.  L.  R  587. 

129.  Pupil  —  Tutor  —  Foreign  Tntar- 
Quardianship  of  Infants  Act,  1886,  sec  %- 

Petition  by  mother  of  pupil  children,  whose 
father  had  died  intestate,  for  appointment  of 
an  Englishman  to  act  along  with  her  as  tntor 
to  them,  granted  on  condition  of  his  grsntiog 
a  bond  prorogating  the  jurisdiction  of  the 
Court  of  Session.  Sim  v.  Robertson,  1901, 3  F. 
1027;  38  S.  L.  R  754;  9  a  L.  T.  135. 

180.  Pupil  —  Tutor  —  Guardianship  of 
Infants  Act^  1886— Bastard— The  Act  does 
not  apply  in  the  case  of  illegitimate  childreo- 
Brand  v.  Shaics,  1888,  16  R  315 ;  26  S.  L  R 
199. 

131.  Pupil— Tutor— Komination—Tnister 
and  Beneflciazy. — A  nomination  of  a  guardian 
to  a  beneficiary  under  a  trust  is  effective  only 
to  place  the  fund  bequeathed  under  tuton- 
It  would  not  affect  estate  to  which  the  ward 
succeeded  ah  intestaio  of  the  truster.  M^ 
ston  V.  Johnston's  Trs.,  1892,  20  R  46;  30 
S.  L.  R  97. 


132.  PupU— Tutor— Nomination— Delega- 
tion of  Power  by  Father.- A  father  caniiot 
delegate  to  others  the  power  of  nominating 
tutors  to  his  children.  Walker  v.  Stronach, 
1874,  2  R.  120 ;  12  S.  L.  R  100. 

133.  Pupil— Tutor— Powers— Bond  ov«r 
Ward's  Estate. — A  tutor  has  no  power  to 
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grant  a  bond  over  heritable  estate  belonging 
to  his  ward.  ScoWs  Trustee  v.  Scott,  1887,  14  R. 
1043  {  24  S.  L.  R  738. 

134.  Pupil  ~  Tntor  —  Special   Powers  — 

Powers  to  Pea. — Powers  granted  to  tutors  to 
grant  feus  of  their  ward's  estate.  Campbell, 
1880,  7  R.  1032 ;  17  S.  L.  R.  706. 

135.  Pupil— Tutor  appointed  to  act  with 
Mother— auardianship  of  Infants  Act,  1886, 
sec.  2. — On  consideration  of  a  petition  pre- 
sented by  the  nearest  agnate  of  a  pupil  whose 
father  was  dead  but  whose  mother  was  alive, 
for  the  appointment  of  a  tutor,  the  Court  was 
of  opinion  that  a  tutor  should  be  appointed 
to  act  along  with  the  mother,  and  appointed 
her  nominee,  and  not  one  of  the  agnates. 
MaHin  v.  StevoaH,  1888, 16  R  185 ;  26  S.  L.  R. 
128. 

136.  Pupil— Tutor  appointed  to  act  jointly 
with  Mother  on  Death  of  Father— Death 
of  Mother— Qnardianship  of  Infants  Act, 
1886,  sec.  2. — The  appointment  of  a  tutor 
nominated  by  the  Court  to  act  jointly  with 
the  mother  on  the  death  of  the  father  falls  on 
the  death  of  the  mother,  but  such  a  tutor  has 
a  right  and  interest  to  see  that  a  suitable 
successor  is  appointed.  Fraser,  1893  (0.  H.), 
1  S.  L.  T.  126. 

137.  Pupil— Tutors-Nominate— Powers- 
Bonds  and  Dispositions  in  Security.- Power 
granted  to  tutors-nominate  to  grant  bonds 
and  dispositions  in  security  over  their  ward's 


estate.  Grant,  1889,  16  R  365 ;  26  S.  L.  R 
269. 

138.  Pupil— Tutor-Nominate— Powers- 
Building  Mansion-House  on  Pupil's  Estate. 
— The  Court  refused  an  application  by  a  tutor- 
nominate  for  power  to  build  a  mansion-house 
on  the  estate  of  his  pupil.  Sinclair-Wemyss, 
1882,  9  R  1131 ;  19  S.  L.  R  830. 

139.  Pupil— Tutors-Nominate— Powers- 
Authority  to  accept  Reconveyance  of  Feu. 

— The  Court  authorised  tutors-nominate  to 
accept  a  reconveyance  of  a  feu  granted  by  the 
father  of  the  ward.  Observed  {per  Lord  Presi- 
dent Inglis)  that  such  extraordinary  powers 
are  not  granted  unless  the  expediency  amounts 
to  necessity.  Campbell,  dbc.,  1881,  8  R.  643 ;  18 
S.  L.  R  376. 

140.  Reparation- Action  by  Mother- 
Concurrence  of  Father.— A  mother  has  no 
title  to  sue  for  reparation  for  the  death  of  a 
child  so  long  as  the  father  is  alive.  His  con- 
currence will  not  cure  the  radical  defect  of 
title.  Whitehead  v.  Blaik,  1893,  20  R  1045 ; 
30  S.  L.  R  916 ;  1  S.  L.  T.  172. 

141.  Reparation— Death  of  Qlegitimate 
Child- Title  of  Mother  to  BxL^,—Held  that 
the  mother  of  an  illegitimate  child  has  a  title 
to  sue  an  action  of  damages  and  solatium  for 
the  death  of  the  child.  Renton  v.  N.  B.  Rly. 
Coy.,  1869  (0.  H.),  6  S.  L.  R  256  [overruled  in 
Clarke  v.  Carfiu  Coal  Coy.,  1891,  18  R  (H.  L.) 
63 ;  28  S.  L.  R.  950]. 
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